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ANDHRA PRADESH ENGINEERING SERVICE RULES 
(1966), Rule 4, Note 1 (as amended in 1993) - Recruitment to 
posts in the cadre of Deputy Executive Engineers in ditferent 
services - Public Service Commission selecting post-graduate 
engineers as per the available vacancies and not selecting any 
graduates - Selection, 1f violative of Arts.14 and 16 of Constitu- 
tion - Rule if constitutional - Constitution of Indta (1950), 
Arts.14 and 16. ; 28 


CENTRAL EXCISE RULES (1944), Rule 8(1) - Exemption 
notifications under - Words ‘quantity of sugar produced during 
the corresponding period......’ - Interpretation of - If take in the 
case of a factory which has not produced any sugar whatsoever 
during the relevant corresponding period. . 68 


CENTRAL SALES TAX ACT (LXXIV OF 1956), Sec 8(2- 
A) - Expression ‘exempt from tax generally’ - Interpretation of 
- State granting exemption to products by a corporation from 
payment of Sales Tax Act fora period of twoyears {rom the date 
of starting production of newsprint - Exemption if general or 
under specified conditions. . 100 


CIVILPROCEDURE CODE (V OF 1908), Sec.100 - Finding 
of fact by appellate court - High Court, if can interfere with. 
. 104 


CIVIL SERVICES - Disciplinary proceedings - Authority 
passing suspension order a second time after earlier order of 
suspension was quashed by High Court - Permissibility. ... 110 


--Medical Officers appointed as ad hoc employees ın the Rail- 
ways in 1968 - Continued on ad hoc basis - Supreme Court 
passing order that services of such employees on ad hoc basis 
upto 1 10.1984 be regularised - Senionty of such employees - 
Fixation of - Directions issued. 47 


CONSTITUTION OF INDIA (1950), Art.32- Visually handi- 
capped persons - Directed to be permitted to write the Civil 
Services Examination Braille script or with the help of a scribe 
- Such persons’ right to claim promotion. 105 


—Arts.136 and 142 - Civil Procedure Code (V of 1908), Sec.47 
- Question of title in respect of immovable property raised for 
the first ume before Supreme Court by way ofan interim appli- 
cation 1n a dismissed Special Leave Petition - If can be enter- 
tained and decided by the court - Matter entertained under 
concession and order passed - Order, if binding oroperative as 
res judicata or othermse a. 126 


—Art.226- Exercise of powers under - Administrative actionon 
the part of authonties - Interference by High Court - Scope of 
- State Financial Corporation taking over a sick unit and 
recovering the amount due toit - High Court if can issue direc- 
tions to the Corporation to restore back possession. . 23 


--Art.226 - Government servant compulsonly retired tiling writ 
petition challenging it - Division Bench of High Court dismiss- 
ing petition on ground of availability of alternative remedy - 
Second petition by such person on same matter if can be 
entertained by a single Judge 51 


--Art.226 - Petition under - If can be entertained when a 


CONSTITUTION OF INDIA (1950) 
Statutory Forum as Tribunal ts specially created for redressal! 
of specified gnevances. -51 


—Arts.245 and 246 - Powerof Legislatures - Legislatures, if can 
render ineffective earlier judicial decisions by making a law 
declaring earlier judicial decisions invalid. we 37 


CONTEMPT OF COURT - Court order directing respon- 
dents not tomake any further allotment of any other flats in the 
building - Word ‘allotment’ - Meaning of - If means entering 
intothe agreement of sale- Held di aa 
and registration of sale deeds. wl 


INCOME-TAX ACT (XI OF 1922), Secs.2(24) and 10(3) - 
Scope and meaning of the word ‘income’ - Money derived by 
way of first pnze from the Motor Rally - If can be assessed as 
‘income’. «82 


--Secs 34(1-D) and 35(6) - Excess Profits Tax Act (XV of 
1940), Sec.12(1} - Tax payable under Excess Profits Tax Act 
deducted ın computing total income assessable under Income- 
tax Act - Settlement order passed - Appellate Assistant Com- 
missioner holding that liability of assessee under Excess Profits 
Tax Act was ‘NIL’ - Income-tax Officer rectifying assessment 
withdrawing deduction originally allowed - Bar contained in 
Sec 34(1-D) if applicable. 87 


INCOME-TAX ACT (XLIII OF 1961), Secs.2(24) and 56(1) 
- Income from other sources - Amount of tax paid by Indian 
Company on behalf of assessee in assessment years 1974-75 
and 1975-76, whether income taxable under ‘income from 
other sources’ .. 112 


--Sec.37(1) - Allowable expenditure - Assessee claiming statu- 
tory impost paid by him by way of damages or penalty or 
Interest as deduction - Duty of assessing authonty - Deduction 
under section when to beallowed and when to be refused... 115 


--Sec.37(2) - Miscellaneous expenses claimed as deductible 
expenditure - Question as to what portion is deductible - If a 
question of fact or of law. .- 116 


INTERPRETATION OF STATUTES- Construction of lan- 
guage of constitutional enactments conferring legislative 
power. 


MADRAS CITY MUNICIPAL CORPORATION ACT (IV 
OF 1919), Sec.87 - Madras Corporation Engineering Service 
Rules amended tn 1990 prescribing ratio of 3:1 between gradu- 
ate engineers and diploma-holders engineers in respect of pro- 
motion to category of Assistant Executive Engineers - Vacan- 
cies which arose three months prior to date of commencement 
of amendment - How to be filled, whether according to 
unamended rules or according to amended rules. wid 


MADRAS CORPORATION ENGINEERING SERVICE 
RULES, (1969) (as amended in 1990) - Prescription of ratio of 
3.1 between degree-holders and diploma-holders in matter ot 
promotion to category of Assistant Executive Engineers - IF 
permissible oP) 
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MONOPGLIES AND RESTRICTIVE TRADE PRAC- 
TICES ACT (LIV OF 1969), Secs 2(0)(ii) and 33(f) - Restric- 
tive trade practice - Price list issued by Mills indicating rate per 
metre of each of the textile product manufactured without in- 
dicating that dealers could charge a price lower than those 
mentioned in the price list - If a restmctive trade practice 
covered by Sec.33(f). - . 20 


MYSORE STATE CIVIL SERVICES (DIRECT RE- 
CRUITMENT TO CLASS III POSTS) (SPECIAL) RULES 
* (1970), Rules 3, 4 and 16 - Person appointed to Class IlI post 
on ad hoc basis in 1968 - Subsequently appointed regularty on 
26.10.1971 - Seniority of such person - Determination of - 
Relevant date. ~. 120 


PRACTICE AND PROCEDURE - Court auction sale - Sale 
notice prescribing that sale price may be paid by instalments as 
would be fred by High Court - Supreme Court, 1f can modify 
number of instalments, ın appeal. 15 


--Court auction sale - Terms of sale notice - Procedure 10 be 
followed ın respect of. -14 


REQUISITIONING AND ACQUISITION OF IMMOV- 
ABLE PROPERTY ACT (XXX OF 1952), Sec.8 (3) - Land 
acquired under - Just equivalent price of - Determination of - 
Method of Valuation to be resorted to by Court in - Building 
potentiality of land acquired - Significance of, when Court 
resorts to ‘comparable sales method’. «76 


--Sec.8 (3) - Rajasthan Land Acquisition Act (XXIV of 1953), 
Sec.23 (2) - Land Acquisition Act (I of 1894) - Land and 
building acquired under the 1952 Act situated in State of 
Rajasthan - Solatium payable for - Rate admissible under the 
State Act or Central Act. ` 76 


RESERVE BANK OF INDIA ACT (II OF 1934), Chapter IH 
read with Secs.58-B(5-A) introduced vy Banking . Laws 
(Amendment) Act (I of 1984) - Banking Laws (Amendment) 
Act (1 of 1984), Secs 10 and 45-S - Kerala Money Lenders Act 
(1958), Sec.4(2)(111) - Sec 45-S restncting number of deposi- 
torsin cases of indrviduals, firms or incorporated association of 
indmwiduals accepting deposits and directing repayment of 
deposits to bring the number of depositors within limit pre- 
scribed before expiry of two years from date of commencement 
of Sec.10 - Prescribing penalty for contravention of Sec.45-S - 
Restricting rate of interest at 14% under Kerala Act - If” 
violative of Arts.14, 19 and 20(1) of Constitution of India. 

.- 90 


TAMIL NADU GENERAL SUBORDINATE SERVICE 
RULES, Rules 2(a) and 4 - Relating to appointments to the 
post of Statistical Inspector in the Department of Statistics of 
the Government - Amendments introduced by 
G.O.Ms.No 869, dated 11 9.1985 - Permitting ministerial non- 
technicalstaff appointed prior to15 11.1968 to be appointed to 
the post of Assistant Statistical Investigator and Staustical 
Inspector - State Government if could purpose implementa- 
tion of the Rules as amended by the G.O. - Till all Assistant 
Statistical Investigators who had been regularly appointed by 
direct recruitment prior to 11.9.1985 had been promoted as 
Statistical Inspectors we 133 
URBAN LAND (CEILING AND REGULATION) ACT 
(XXXIII OF 1976), Sec 20(1)(b) - Vacant land ın excess of 
ceiling limit - State Government, if can exempt for the purpose 
of transfer. . 141 


--Secs.20 and 21 - Distinction between. .. 140 


WEALTH TAX ACT (XXVII OF 1957) - Constitution of 
India (1950), Sch. VII, List I, Entries 86 and 97 - Act if covered 
by Entry 86 or Entry 97 - Extension of Act to State of Jammu 
and Kashmir, if constitutional. ..57 
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ADVERSE POSSESSION - Plea not taken ın trial court and 
the first appellate court - Possession taken under an invalid gift 
deed - If lawful - Possession during pendency of suit - If can be 
taken for calculating period of adverse possession 173 


-- Proof of acts of possession - Whether should cover every 
moment of requisite period - Requirement toestablish adverse 
possession - Vendor - In open, continuous and uninterrupted 
possession - On the basts of void sale deed whether title can be 
acquired. 598 


ADVOCATES ACT (XXV OF 1961), Sec.49(1)(c) - Rules 
made under - Rules of Bar Council of Tamil Nadu, Rule 13 - 
Contempt proceedings instituted for violation of injunction 
orders - Advocate of defendant also made party to proceedings 
- Advocate, if barred from appearing for defendant. 369 


ARBITRATION ACT (X OF 1940) - Arbitration proceedings 
. -Payment of excise duty under the Central Excises and Salt Act 
- Statutory liability of - If can be adjudicated in arbitration 
proceedings - Contracting parties if can confer junsdiction in 
such proceedings by agreement - Condition in contract making 
it obligatory on either party to pay taxes etc., - If can be subject 
of arbitration. 28 


~-Sec.13 - Award - Non - speaking award - It can beset aside on 
that ground. : 543 


--Sec.29 - Interest - Single Judge of High Court not awarding 
interest for period commencing from date of award or at any 
rate from the date of decree - Agreement between parties not 
envisaging payment of interest - Contractor not claiming inter- 
est in his cross objections for the period pnor to date of award 
- Order, if can be interfered with. ` 543 


--Sec.30 - Application to set aside award of arbitrator under - 
Duty of court in dealing with 543 


~Sec.34 - Madras High Court Original Side Rules, 0.5, Rules 
1 and 5 - Words ‘taking any other step in the proceeding’ in 
Sec.34- Interpretation of- Application under section - Filingof 
- Limitation for 222 


BANKER AND CUSTOMER - Fiduciary relationship - Loan 
transaction -Advantage secured by creditordue toinequality in 
bargaining power - Right of debtor toclaim compensation. 500 


~-Loan transactions - Suit by plaintiff bank for recovery of dues 
advanced to defendants - Held, suit cannot be decreed ın the 
absenceof rendition of properaccounts by plaintiff bank- Case 
remanded to trial court for examining the evidence regarding 
rendition of accounts by the plaintiff-bank. 500 


BANKING REGULATIONS ACT (X OF 1949), Secs.2 and 
45 - Specific Relef Act (XLVII of 1963), Sec.19(d) - Industrial 
Disputes Act (XIV of 1947), Sec.18(1) and (3) - Object of 
Sec.45 - Bank of Thanjavur Limited amalgamated with Indian 
Bank - Settlement under Sec.18(1) between Bank of Thanjavur 
and the employees for the employment on compassionate 
grounds of heirs of employees dying while in service - Hers of 
deceased employees of transferor Bank, if can claim appoint- 
ment on compassionate grounds tn transferee Bank. 186 


F 


BANKING REGULATIONS ACT (X OF 1949) 

--Sec.45 - Amalgamation of Bank of Tamil Nadu with Indian 
Overseas Bank - Settlement between Indian Overseas Bank 
and Majonty Union of employees - Benefits under settlement 
accepted - Clause providing for computation of past services by 
employees of erstwhile Bank of Tamil Nadu - Validity of, if can 
be questioned by Minonty Union - Settlement, if can be ac- 
cepted ın past and rejected ın part. 553 


--Sec.45 - Industrial Disputes Act (XIV of 1947), Sec 18(1) - 
Provisions of scheme of amalgamation, if can override settle- 
ment under Industrial Disputes Act. 553 


BENAMI - Consideration for purchase of property - Docu- 
ments showing that consideration was paid by both purchasers 
- Onus of proving that the transaction was benam1 ıs on defen- 
dant 44 


--Molıve for joining name of benamidar - Absence of - Indica- 
tion against benam:. 44 


BENAMI TRANSACTIONS (PROHIBITION) ACT (XLV 
OF 1988), Secs.2(a), 3 and 4 - Transfer of Property Act (IV of 
1882), Sec.45 - Joint purchasers - If the purchaser can prove 
that the other or others had not parted with any consideration 
and therefore not entitled to any part of the property. 44 


CARRIERS ACT (III OF 1865), Secs.8 and 9 - Carrier’s 
liability - Genuine way bill sent by consignors to consignee 
presented to carner for delivery of goods - No specific instruc- 
tion to carner regarding persons who would bring way bills for 
taking delivery of goods - Staff members of carner dealing with 
several customers - Carrier, if hable for negligence when goods 
are delivered to the person presenting genuine waybill 11 


CENTRAL SALES TAX ACT (LXXIV OF 1956), Sec. 10-A 
and C Form - Goods purchased with a view to resell - Put to use 
before resale - No loss of revenue to State alleged - No contra- 
vention of conditions of C Form - Penalty, held, cannot be 
levied. 20 


CIVIL PROCEDURE CODE (V OF 1908), Sec.9 - Right of 
worship adopting the rituals and practices of the Christian 
community of Sambavarvadakarai in the suit property - If a 
‘evil nght’ - If can be enforced by a civil suit 117 


--Sec.10 - Scope and applicability - Cultivating tenant filing suit 
for injunction restraining landlord from ejecting him from suit 
land - Subsequently filing application before Tahsildar for 
recording him as tenant under Tamil Nadu Agnicultural Lands 
Record of Tenancy Rights Act (X of 1969) - If can obtain stay 
of suit till disposal of application. 368 


--Sec.11 - Explanations V and VII - Claim made during trial of 
suit - Not accepted - Same, if can be agitated in execution 
proceedings. 462 


~-Sec.11- Res judicata - Change in law- Decision rendered prior 
to change - If operate as res judicata. 415 


--Sec.11 - Res judicata - Finding in suit for injunction, tf Oper- 
ates as res judicata in sutt tor title. 674 
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CIVIL PROCEDURE CODE (V OF 1908) 

--Sec.11 - Res judicata - Two suits filed in which issue relating 
to title was framed - One suit decreed and the other dismissed 
- No appeal filed from decreein one suit - Appeal against other 
decree, if barred by res judicata 674 


—Sec.24--Scope and applicability - ‘Proceeding’ in Sec.24 - 
Meaning of - Application for transfer of appeal filed before 
lower court but not taken on its file - Maintainability 441 


—Sec.24 - Transfer petition - Remarks called for - Court stating 
that it had no objection for the transfer - Case, if can be 
transferred on that ground 15 
--Sec.24 and 0.39, Rule 1 - Interim injunction obtained by one 
party - other party insisting that application may be heard - 
Court insisting on hearing the application - Transfer of case 
from that Court on that ground - If can be made. 15 


--Secs.47 and 115 - Tamil Nadu Debt Relief Act (XIII of 1980) 
and (L of 1982) - Decree-holder/revision petitioner filing 
execution petition - Petition pending - Judgment-debtors/re- 
spondents filing petition under Sec.47, Civil Procedure Code 
and Tamil Nadu Debt Relief Acts, 1980 and 1982 for declara- 
tion that entire decree debt had been discharged - Revision 
petitioner opposing claim and filing counter - Remaining ab- 
sent on date of hearing - Set ev parte and petition allowed - 
Order, whether sustainable - Petitioner, 1f can invoke Sec.115, 
Civil Procedure Code when other remedy !s available 376 


—Sec.51 - Applicability - Judgment-debtor having sufficient 
means to pay decree debt - Neglecting to pay - Arrest, if can be 
ordered. 452 


--Sec.60(c) - JD a member of Farmers Co-operative Society - 
But no evidence to show that he 1s solely living on income 
derived from agricultural operatives - His house and appurte- 
nant land, if exempt from attachment and sale in execution of 
decree against him 177 


—Sec.92 - Application for leave to sue under - Duty of court to 
pass orders without delay stressed 494 


--Sec.92 - Leave to file suit under - Filed - Order not passed - 
Interim orders of injunction, appointment of Receiver and 
appointment of Commissioner passed - Order set aside by 
High Court in appeal and directions to reconsider matter - 
Leave deemed to have been granted by High Court - Proceed- 
ings subsequent to such orders, if non est. 533 


--Sec.92 - Object of - Suit filed under section - Procedure to be 
followed by trial court in. 533 


--Sec.92 - Suit against public trust - Leave, if a condition 
precedent. 533 


--Sec.92 - Worshippers in temples - If can maintain suit for 
purpose of preserving properties endowed to the temple. 390 


--Stc.92 (asamended by CIV of 1976) - Applicability -Grant of 
leave - Conditions for - Averment in the plaint that church isa 
religious trust - That the affairs have not been administered 


CIVIL PROCEDURE CODE (V OF 1908) 
according to provisions stipulated - Praying for a scheme - 
Requirements of section whether satisfied. 35 


--Sec 92(1) and O.1, Rule 8 - Relevant scope - Leave of court, 
if condition precedent for suits under. 493 


--Sec.92 (1), 0.39, Rule 1 and 0.40, Rule 1 - Application for 
leave under Sec.92 pending - Order for appointment of re- 
ceiver to protect and preserve the suit trust properties if can be 
made - Temporary injunction, 1f can be granted. 493 


--Sec.96(4) - Suit before District Munstf for money claim of less 
than Rs.3,000 - Suit dismissed holding that defendant was 
entitled to benefit of Act 13 of 1980 - Appeal under Sec.96(4) 
- Appellate court allowing application for receipt of additional 
evidence and remanding case back to tnal court for fresh 
disposal, though no question of law was involved - Legality. 122 


--Sec.103 - Lower appellate court not giving into a question of 
factum of marnage - But gave a finding - High Court if can go 
into the question ın second appeal. 17 


~Sec115 - Refusal to recall a witness when the Court had 
earlier permitted such recall - Whether amounts to adjudica- 
tion ofsome nght of the party for the purpose of suit - Revision, 
if would lie against such order. 195 


--Sec.141 and O.9, Rules 8, 9 and 13 - Order setting defendant 
ex parte - Application to set aside - Ordered on condition that 
defendant paid Rs.100 within a certain date - Cost not paid 
within that date - Application dismissed - Application to set 
asidethat order and restoration of interim application, 1fwould 
lie. 380 


~Sec.151 - Interest power under - Court if can amend its 
decree to make it conform to its judgment. 448 


--Sec.152, 0.47, Rule 1 - Money decree - Prayer for interest at 
24% trom date of suit tll date of decree - Judgment of court 
directing payment of interest at 6% as prayed for by plamtıff - 
Decree granting interest at 6% - Amendment of decree if can 
be made without amending judgment. 454 


--O.1,Rule3- Joinderof parties and causes of action - Plaintiff- 
bank entering into separate contracts with partnership firm 
and proprietary firm for providing financial accommodation - 
Title deeds of properties belonging to some of the partners of 
partnership firm deposited as secunty on behalf of both the 
firms - Single suit filed by plaintiff-bank against both partner- 
shipfirm and proprietary firm for recovery of dues - Maintaina- 
bility. 500 


--O 1, Rule 8 - Tax Payers’ Welfare Association - Application 
to sue Municipality against enhancement in a representative 
capacily - Suit whether maintainable 127 


--O.1, Rule 8(2) - Issue of notice of institution of suit - Implied 
permission to file suit, if can be inferred from. 493 


--O.1, Rule 10 and 0.39, Rules 1 and 2 - Suit against Bank - 
Injunction sought foragainst Bank and prayer to restrain Bank 
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from acting upon the elections held - Directors who are elected 
not impleaded as parties - Application for injunction - Main- 
tainability. 574 


--O.5, Rules 12, 15, 17, 19-A and 20 and 0.9, Rule 13 - 
Application to set aside ex parte decree on the ground of 
improper service of summons - Proper service - Requirements 
-Heldon facts that service by affixture was improper and hence 
ex parte decree should be set aside 124 


e 21, Rule 11 and 115 - Ex parte decree passed against 
judgment-debtor - Judgment-debtor filing petition for setting 
aside decree - Decree-holder praying for attachment of salary 
of judgment-debtor in execution of decree - Ordered - Order, 
if can be interfered with ın revision. f 382 


--O 21, Rule 22 - Execution petition filed within two years alter 
dismissal of appeal by appellate court - Notice to judgment- 
debtor, if necessary 104 


--O.21, Rule 57 and 0.38, Rule 11 - Provisions of 0.21, Rule 
57(2) 1f supersede 0.38, Rule 11 provision if can be said to be 
dovetailed into O 38, Rule 11. 371 


--O 21, Rule 66 - Court auction sale - Court officer whether 
when property is not sold at value given byyudgment-debior or 
by the amin should get directions from court before proceeding 
further 169 


--O 21, Rulé 66(2) - Sale proclamation mentioning value of the 
property to be auctioned as grven by the judgment-debtor, 
amin and decree-holder as Rs.8 lakhs, Rs.3 lakhs and one lakh 
respectively - Upset price whether should be progressively 
reduced and not reduced from 8 lakhs to 3 lakhs and from 3 
lakhs to one lakh - Auction sale, if results in substantial injury 
to the judgment-debtor. 170 


—0.21, Rule 66(2)(f) - Sale proclamation - ‘Amin inspecting 
property and giving his valuation of the property - Court noting 
the value given by the amin in sale proclamation - Sale procla- 
mation, if rendered defective. 169 

--0.22, Rule 4 - Appeal abating as against one of the respon- 
dents and dismissed against another - Appeal if can proceed as 
against surviving respondents. - 320 


--O 22, Rule 4 - Suit tiled against dead person - Maintainability 
~Plaint,if can be amended tosubstitute legal representatives of 
deceased 531 


--O 25, Rule 1 and Sec.115 - Power to examine witness on 
commission - When may be exercised - Appointment of Com- 
missioner without examining whether the proposed witnesses 
were really sick or infirm - Legality - Revision petition against 
order - If maintainable. 109 


--O 26. Rule9 - Petition for appointmentot advocate-Commis- 
sioner to Inspect suit properties and file a report - Other party 
raising objections - Court. 1f should consider objections betore 
passing orders 383 
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--0.26, Rule 10{c) - Defendants surrendering textiles to plain- 
uffexpressing inability to sell them - Court, if can direct sale of 
those goods even before determination of suit. 377 


--O.29, Rule 1 - Partnership Act (IX of 1932), Sec.5 - Plaintiff, 
a registered partnership firm filing suit against respondent for 
money due - Suit filed as if plaintiff was a proprietary concern 
- Maintainability of. - 456 


--O 33, Rule 25 - Petition for permission to sue as indigent 
persons - Government not filing any counter or any report that 
petitioners have any property - Petition allowed - Respondent 
in petition. tan aggrieved person - If can chalenge correctness 
of order 383 


--0.38, R 6, Appendx-F, Form No 6 - Security - Defendant, if 
can furnish third party secunty, personal or property. 33, 


--0.38, Rule 11 - Property under attachment made before 
judgment - Decree passed subsequently in favour of plaintiff - 
First execution petition filed by plaintiff dismissed for default 
-Second execution petition, if can be entertained without fresh 
attachment - 371 


--0.39, Rules 1 and 2 - uneon: Relief of - Grant of. 574 


--O 39. Rules 1 and 2 - Suit for injunction - Jnienim injunction 
granted pending suit - If amounts to passing of decree in suit 
before trial P 672 
--O 41, Rule 1 - Appointment of Receiver pending litigation - 
Object - When justified.- 129 
& 
--0.41, Rule 23 - Remand under -Powers of - Conditions for 
exercise - Suit disposed of by tnal court onall issues - Appellate 
court if can order remand without reversing decree of the trial 
court. 193 


~O.41, Rule 23 - Suit remanded to trial Court to decide 
question of estoppel raised by defendants on basis of recital in 
a partition deed - Petition to file that partition deed in High 
Court dismissed - After remand, tnal court allowing partition 
deed to be hiled - Propnety 481 


--O 41, Rule 33 - Plainuft purchasing property from second 
defendant - Second defendant entering into oral agreement to 
sell the property to first defendant - Plainuff filing suit for 
declaration of his title to suit property - Suit dismissed but de- 
creed in appeal - Second defendant alone filing second appeal 
impleading first defendant as one of the respondents- First and 
second defendants being represented by same counsel - First 
defendant, if can be given proper relief in the second appcal. 

395 


--0O.44, Rule 1, read with O 33, Rule 5(Q) - Limitation Act 
(XXXVI of 1963). Art 72- Suit for recovery of compensation 
trom Tamil Nadu Electneity Board for death of peutioner’s 
husband due toelectrocution through a live wire of Board - Act 
or omission making place on 9.121972 - Suit filed on 
12 10 1988 - Suit dismissed by tral Court as barred by limita- 
uon - Permission to file appeal as indigent person - If can be 
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granted. 388 
-O 47, Rule 1 - New plea - Ground not raised earlier - No 
counter - affidavit filed on earlier occasion - If can be raised in 
review application. 413 


CIVIL RULES OF PRACTICE, Rule 84 - Annexing of list of 
witnesses examined and exhibits filed to judgment - It obliga- 
tory. 575 


CIVIL SERVICES - Disciplinary proceedings - Driver of 
public sector undertaking - Driving lorry in negligent manner 
causing accident - Resulting in death of two persons travelling 
therein - Prosecution launched against driver for accident - 
Disciplinary action for the occurrence on the same facts and 
circumstances - If can be launched simultaneously. 570 


--Petitioner appointed Registrar of Manonmanium Sunda- 
ranar University for three years from 5.9.1990 - Appointment 
notified in official gazette - No term or condition for termina- 
tion of petitioner’s services - Services terminated without as- 
signing any reason.- Counter filed by State in writ petition 
revealing that service were terminated for certain misconduct 
-Noexplanation called for from petitioner for misconduct - No 
opportunity grven to meet accusations - Order, if can be sus- 
tained. 608 


COIMBATORE CITY MUNICIPAL CORPORATION 
ACT, Secs.123(3), Proviso and 123(e) - Property tax leviable - 
Exemption from - Premises belonging to a Trust used as a 
hospital - If exempt from levy of property tax - Payment of 
hospital charges or stoppages by patients, if can be regarded as 
‘rent’ - Hospital if barred from claiming exemption on that 
account. 154 


COMPANIES ACT (I OF 1956), Sec.28(2) and Table A 
Art.32 and Sch.I, Reg 82 - Articles of Association of Tamil 
Nadu Magnesite Ltd., Art 23 - Secretary of Company - Disci- 
plinary action against - If can be initiated by the Board of 
Directors without approval of Governor. 635 


--Sec.171(1)and (3) - Shareholder of company receiving notice 
of general meeting of company within pernod of 21 days prior 
to the meeting - Proceedings of meeting if invalidated 574 


--Secs 397,398 and 399 (3) - Civil Proçedure Code (V of 1908), 
Order 14, Rule 2 (2) - Petition for Winding up filed - Prelimi- 
nary objection raised on ground that consent of other members 
of company was not valid - Company Law Board holding that 
petition was maintainable and giving intenm directions - Dıs- 
cretion exercised by Board, 1f can be interfered within appeal. 

298 


--Sec.2(26) (as amended by Amendment Act (1960) and 
Sec.291) - Board of Directors of Company - Powers of - Court, 
ifcanrestnit - Court, ifcan interfere with day-to-day functions, 
management and administration of company - Considerations 
to be kept in mind. 1 


C@MPANY SECRETARIES ACT (LVI OF 1980) - Scape of 
- Ordinary Service contract or relationship of master and 
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servant between company and its servants, if affected by Act - 
Misconduct on part of employee, if can be enquired into by 
company. 635 


CONSTITUTION OF INDIA (1950), Art. 12 - Tami) Nadu 
and Kerala Sub- Area CSD Canteen, If “State”. 265 


—Arts.12 and 311 - Applicability - State Bank of India - Not a 
Government of India Institutron - Employees of State Bank of 
India - Cannot be paid to be employees of Government of 
India. 473 


~Art.14 - Tamil Nadu Minority Schools (Recognition and 
Payment of Grant) Rules, 1977 as amended by 
G.O.Ms8.No.536, Education (UJ) Department, dated 
17.5.1989 and G.O.Ms.No 661, Education (UI) Department, 
dated 12.6 1991 - Rules fixing very high qualifications for post 
of Principalf/Headmaster or Subject Teacher in Teacher Train- 
ing Institutes - Fixation if arbitrary and unreasonable and thus 
violative of Arts.14 and 30 . 312 


--Art.30(1) - Fundamental right under - Scope and ambit of - 
Minorities Institutions’ right to recognition - If a fundamental 
nght - Regulations framed by State to govern minority institu- 
tions - Requirements for validity of - Unaided educational in- 
stitutions, if immune from general laws of the land. 311 


--Art.30(1) - Right of minorities to establish and administer 
educational institutions - Expression ‘their Choice’ - Meaning 
of - Minonttes if can establish an institution at any time and at 
any place they like 313 


--Art 226 - Defence Service Regulations, Paras. 584 and 586 - 
Standing Operating Procedure, Para 36 - Termination of serv- 
ice passed without guidelines or procedure - Employees in 
service for long number of years - Services terminated without 
any enquiry - Order, if can be sustained - Writ, if can be issued. 

266 


—Art.226 - Freedom fighters’ pension -G.O.Ms No.877, Public 
(Political Pension II), dated 9.8.1992 - Tamil Nadu Govern- 
ment directing grant of sum of Rs.250 as pension from State 
Funds, to those drawing ‘Swatantrata Sainik Samman Pension’ 
of Rs 750, from Central funds and increased pension of Rs.250 
from Rs 100 drawn by freedom fighters who were in receipt of 
Central Pension Fighters’ pension of Rs 750 Government of 
India increasing existing pension from Rs 750 to Rs.1,000 from 

2.8.1992 - Increased State pension whether allowable. 254 


~Art.226 - G.O.Ms.No 1825 (Transport), dated 6 4.1990 and 
G.O.Ms No.3658 (Transport), dated 21.8.1992 - Free bus 
travel concession in buses of State Transport Undertakings for 
recipients of freedom fighters’ pension - If would enure to 
dependants also. 254 


—Art.226 - Institutions filing petitions under for an intenm 
order - Petitions dismissed - Agent or representative of institu- 
tions, if can file subsequent petition for same relief 309 


--Art.226 - Natural justice - Petitioner appointed irregularly in 
breach of rules - Services terminated without giving opportu 
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nity to show cause - Termination order, if can be sustained. 13 


--Art.226 - Pondicherry Judicial Service - Ineligible persons 
appointed ın contravention of relevant Rules - Locus standi of 
Pondicherry Bar Association to challenge by filing wnt of 
certiorari or quo-warranto. 51 


~Art.226 - Principles of natural justice - Petition for the issue 
of a writ claiming right of minority character for an institution 
- Allowed - Appeal dismissed - Directions that institution shall 
file representation and produce records before the authorities 
and if authonties were not satisfied that it was a minority 
institution, it may be required to obtain declaration from civil 
court - Directions if contemplate personal hearing being given 
to the institution. (Maxims - Audi alteram partem) 405 


—Art.226 - Remedy under - If barred because of pendency of 
original petitions before District Court for custody of minor 
child - Minor child aged 6 years - Father not disqualified or 
unfit to be natural guardian - Father in affluent situation and 
having parents to look after the minor child - Minor child, if 
should be entrusted to the father - Pendency of criminal 
complaint against father of the minor at the instance of the 
maternal grandfather of minor- Ifa disqualification fornatural 
father having custody of child. 201 


~Art.226 - Writ of certiorari or quo warranto challenging ap- 
pointment to a post - If and when liable to be dismissed on the 
ground of laches. 52 


~Art. 226 - Writ of mandamusunder Personwith no legal right, 
if can file. 309 


--Art.226 - Writ petition - Seeking interim relef pending final 
disposal of case before Supreme Court - Maintainability. 309 


~-Art.226 - Wnt petition under -If maintainableagainst Tiruchi 
Distnct Co-operative Bank. 525 


~Arts.226, 32, 1(2), 4(1), P.2, Sch.IV - Madras State (Altera- 
tion of Names) Act (LIII of 1968) - Wnt petition to direct State 
to effect the correct spelling of Tamizh and Tamizh Nadu for 
Tamil and Tamil Nadu and to change name of Madras High 
Court as Tamizh Nadu High Court - Maintainabuhtty - Changes 
can be effected by administrative order - Petition, if can be 
entertained as public interest litigation - Issue, if justiciable 
100 


—Arts.226 and 311 - Standing operating Procedure, Paras. 9,21 
and 36 - Canteen staff in Tamil Nadu and Kerala Sub Area 
CS.D Canteen appointed by headquarters office- If govern- 
ment servants or belong to military service. 265 


~Art.227 - Exercise of Power under- When justified - If may be 
exercised to prevent abuse of process of court. 160 


—Art.227 - Power under - Exercise of - Scope - Petition under, 
against ex parte order, raising new plea - Maintainability. 112 


~-Art.227 - Suit for declaration that defendant's communica- 
ton to plaintiff was contrary to provisions of Madras Port 
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Trusts Act and Major Ports Trust Acts - Ex parte temporary 
injunction granted - Counter and petition to vacate temporary 
injunction filed by de“endant - Court going on extending ın- 
junction without hearing the petitions - High Court, if can set 
aside the order in exercise of powers under Art.227. 286 


--Arts.233 to 237 - Gist of the provisions discussed. . 52 


--Arts.265 and 372 - Levy and collection of land revenue if 
permissible, in the absence of statutory law. 240 


CONTARCT - Tender - Tamil Nadu Electricity Board - Call- 
ing for tender - For supply of transformer oil - Lowest quota- 
tion by petitioner - Rejected - Small Scale Industries registered 
in Tamil nadu will be given price preference of 15% - Condition 
not mentioned in tender notification - Rejection of petitioner’s 
quotation - Whether proper - Reasons for rejection - To be 
showed - Recorded and recommended. 647 


CONTRACT ACT (IX OF 1872), Sec.23 - Village Panchayat 
agreeing that auction of arrack shop at village should be taken 
by a person agreed to by all the villagers - Benefit of auction to 
go to the local temple - Business to be run by defendant - De- 
fendant executing a pronote in favour of poosan of temple - 
Suit on promissory note, if maintainable. 469 


~Sec.70 - Doctrine of unjust ennchment - Plaintiff selling 
property for Rs.8,000 receiving Rs 3,000 from Ist defendant 
allowing 1st defendant to retain Rs.5,000 to redeem earlier 
mortgage on property - Ist defendant filing suit for redemption 
of mortgage claiming that mortgage was deemed to have been 
discharged under Tamil Nadu Debt Relef Act XL of 1979 - 
Tnal Court holding both plaintiff and 1st defendant debtors 
and decreeing suit - Plaintiff if entitled to recover Rs.5,000 
from ist defendant. 424 


—Sec.70 - Unjust enrichment - Contract between Superintend- 
ing Engineer of project and contractor that sand from Periyar 
river at Chinnamannur should be used - Sand found not suit- 
able - Executrve Engineer giving direction that sand should be 
collected from other quarries - Plaintiffs using sand from other 
quarries incurring additional expenses - If entitled to the extra 
expenses 228 


—Sec 74 - Agreement for sale - Plaintiff agreeing to purchase 
property from defendant and paying Rs 5,000 as advance - 
Agreement providing that in case of breach of contract by 
plaintiff advance lable for forfeiture - Breach of agreement by 
plainuff - Held, Sec.74 was attracted and plaintiff cannot claim 
refund of advance paid - Defendant not required to establish 
the damages suffered by him. 149 


~Sec.230 - Agent signing in landing certificates as agent - 
Letters written by agent not disclosing name of principal - 
Wnitten statement also not showing real owner - Claim Officer 
underagent - Deposing that only after enquiries theagent knew 
who the owner was - Agent, if can be made liable for loss and 
damages independently of owner. 603 


COPYRIGHT ACT (XIV OF 1957), Sec 54(b) - Ownership &t 
copyright - Action for infringement of copyright - Publisher, a 
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Corporate body filing suit - Details relating to the ownership of 
the copyright, if to be set out in plaint. 132 


DEED - Construction - Lease or licence - Municipality giving 
right of collecting fees in the weekly market for a fixed period 
- Clause in deed - Reading that petitioner be in possession with 
right of leasing shops and stalls - That he shall hand over 
possession of buildings and vacant lands on expiry of term - 
Petitioner, if a tenant under Municipality. 632 


-Construction - Partition deed declaring that sons would not 
object to father’s disposal of his share of the properties - 
Document if can be brought under French Law - Analogy to 
partition contemplated by French Civil Code, Art.1075 if can 
be applied - Document if can be termed anticipatory partition. 

481 


ELECTRICITY ACT (IX OF 1910), Sec.26(6) - Electric 
meterdefective even at timeof installation - Runningin reverse 
direction and not recording 2/3rd of energy consumed - No 
fraud on part of consumer - Board without reference to Elec- 
trical Inspector raising an additional demand for period from 
17.11.1977 to 2.9.1982 - No opportunity given to consumer 
before quantification of energy not recorded by meter - De- 
mand if can be sustained. , 287 


EMPLOYEES STATE INSURANCE ACT (XXXIV OF 
1948), Sec.85-B - Damages - Levy of - Insurance Court, if can 
dispense with recovery or delete or reduce the quantum of 


damages levied. 400 


--Sec.85-B - Determination of quantum of damages under - 
Powers of Employees State Insurance Corporation - Mitigat- 
ing circumstances. 399 


EVIDENCE ACT (I OF 1872), Sec.35 - Birth extract - 
Whether can be relied on to prove marriage between the 
parents. 17 


--Sec.35 - Income Certificate issued by Tahsildar - Tahsildar 
not examined asa witness to prove it - Certificate, held, cannot 
be looked into. 462 


—Secs 40 to 44 - Distnct Revenue Officer, in order modifying 
punishment imposed on a Kamam stating that one ‘R’ was 
actually enjoying certain lands since Fash 1382 - Subsequent 
proceedings for determining question of tenancy nghtsofsame 
lands - Revisional authority, if can rely on that statement as a 
piece of evidence. 662 


--Sec.67 - Document admitted in evidence without objection - 
Contents of such document if can be relied upon. 500 


—-Sec.96 - Promissory note reciting ‘pronote executed in favour 
of Poosari - Pleadings and evidehce indicating that pronote was 
in favour of the temple and not in favour of poosari - Temple, 
if can maintain suit on pronote. 469 


—Secs.107 and 108 - Respective scope of - Presumptions under, 
when come into play - Difference between - Burden of proof - 
Exact date of death not proved - Presumption if can be drawn 


EVIDENCE ACT (I OF 1872) 
that earliest date on which death could be presumed ıs date on 
which suit ıs filed - Onus of proving exact time of death. 283 


--Sec.114 - Best evidence not produced before Court - Effect - 
Adverse inference, if can be drawn. 228 


--114 - Long cohabitation for over thirty years, begetting four 
children - Presumption of marriage. 385 


FRENCH CODE CIVIL, Arts.791, 900, 921, 1079 and 1340 - 
Partition deed - Declaration by sons that they would not object 
to father disposing of his share of the properties - Sons, if 
estopped from contending that alienations by father of his 
share are void. 481 


HINDU LAW - Hindu undivided family - A co-parcener, even 
if he is the Manager of the joint family cannot alienate by gift 
any property owned by joint family for any purpose other than 
pious, charitable or religious purpose - The gift 1s invalid even 
in respect of his own share. 172 


—~Hindu undivided family - Alienation - Father of minor chil- 
dren - Alienating family properties - Documents executed by 
father for himself and as guardian of minor children - Suit for 
share in properties and maintenance, without prayer for setting 
aside altenations - Maintainability. 428 


~Hindu undivided family - Manager acquinng property - Prop- 
erty was acquired with his own funds - Onus of proof - Placed 
on the manager - Not on the co-parceners 613 


--Hindu undivided family - Partition - Deed earmarking certain 
propérty for discharging family debts - Property, if ceases to be 
ancestral - Whether converted into separate property. 617 


—Hindu undivided family - Property standing ın nameof Karta 
or member of the joint family - If can be presumed to be joint 
family property - Burden of proving that such property is that 
of the joint family. 275 


--Joint family property - Property acquired by member of joint 
family - No proof of joint family nucleus or sufficient income 
from nucleus to enable purchase of the item of property - 
Property, if can be treated as joint family property - Onus of 
proof that property wasself acquired withoutaid of joint family 
property - When shifts to person making that plea. 41 


--Mitakshara co-parcenary -Some memberssuing for partition 
and recovering their shares from other members - Decree, if 
divides the plaintiffs inter se. 236 


--Sourashtra Brahmin belonging to Madurai owning proper- . 
ties in Pondicherry - Evidence showing that family adopting 
customs prevailing in Madurai - No evidence to show that they 
adopted the customary Hindu Law prevailing in Pondicherry - 
Customary Hindu Law prevailing in Pondicherry, held not 
applicable to them - Law governing them, what is. 481 


HINDU MARRIAGE ACT (XXV OF 1955), Sec 11 - Mar- 
nage between two persons not proved - Parties to marriage if 
under obligation to seek declaration of nullity of marriage. 17 
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HINDU MARRIAGE ACT (XXV OF 1955) 
--Sec.16 - Applicability - Factum of marnage not proved - 
Section if applicable. 17 


HINDU MINORITY AND GUARDIANSHIP ACT (XXXII 
OF 1956), Secs 4, 5, 6(a) and Proviso - Guardians and Wards 
Act (VIII of 1890), Secs.12, 24 and 25(1) - Custody of infants 
who have not completed five years of age - Guardianship and 
Custody - Distinction between - Infant boy completing five 
years of age, Custody, if must pass on to father - Such boy, ifcan 


be entrusted to the custody of mother - Expression ‘welfare of , 


the minor’ - Meaning of. 293 


HINDU SUCCESSION ACT (XXX OF 1956), Sec.2-A (as 
amended by Tamil Nadu) Act (I of 1990) - Share of daughter 
1n co-parcenary property - Whether liable for any debt which 1s 
not incurred for immoral or illegal purpose. 349 


--Sec.6, Explanation 2 - Applicability - Widow under Hindu 
Women’s Right to Property Act, 1937 of a co-parcener - 
Widow separating herself fiom co-parcenary before death of 
deceased - If can claim share in the interest of the deceased in 
the co-parcenary property. 236 


~Sec.14(1) and (2) - Applicability and scope of Sec.14(2) - 
Specific property - Allotted to widow - In leu of her claim for 
maintenance under an instrument prescribing restricted estate 
- Acquisition of property if only by virtue of a pre-existing right 
-Such acquisition if within ambit of Sec.14(2) - Lifeestate given 
to widow if enlarges ‘into’ absolute nght 617 


--Sec.29-A (as amended by Tamil Nadu Act I of 1990)- Daugh- 
ter entitled to equal nights in coparcenary property if she 
remained/unmarned on 25.3.1989 on which date the amend- 
ment came into effect - Allegation that she was married In 1984 
or 1985 - Onus of proving that she 1s entitled to benefits of 
section. 349 


--HINDU SUCCESSION (TAMIL NADU AMENDMENT) 
ACT (I OF 1990), Sec.29-A - Partition suit for - Preliminary 
decree passed - Act coming into force - Unmarned daughter 
made entitled to become coparcener and to a share - Said 
daughter not permitted to come on record by trial court - Not 
filing any appeal against preliminary decree - Another prelimi- 
nary decree allotting a share to her, if can be passed. 617 


~Sec.29-A(1) - Applicability - Family ceasing to be joint by 
preliminary decree for partition or by methods known to Hindu 
law- Section, if applicable. 618 


INCOME-TAX ACT (XLIII OF 1961); Sec.230-A(1) - Scope 
of - Income-tax clearance certificate under - Necessity for - 
Value of mght, title or interest of transferor sought to be 
transferred under document not exceeding limit prescribed 
under section - Certificate, if necessary. 258 


INDUSTRIAL DISPUTES ACT (XIV OF 1947) - Awards of 
Labour Courts in matters ansing out of provisions of - Jurisdic- 
tion of High Court to interfere 645 


—Sec.10 (1) - Non- implementation of (recommendation of 
One Man Commission) (workers in mechanical circle of Tamil 


INDUSTRIAL DISPUTES ACT (XIV OF 1947) 

Nadu Water Supply and Drainage Board, Tiruch) - Industrial 

dispute raised - Government not referring dispute for adjudi- 

cation - Board, a party to the dispute - Sustainability of order. 
A 540 


—Sec.18(1) - Memorandum of settlement agreeing to appoint, 
on compassionate grounds, legal heirs of employees dying 
while in service - If, mandatory - Employer, if bound to appoint 
legal heirs of employees dying in service. -~ 187 


—Sec.25-F - Services of employee terminated - Employer filing 
writ petition - Management providing him employment, con- 
firming him and giving all benefits of service - Reduction in 
backwages payable to him, if can be reduced on that ground. 49 


--Sec.33(2)(b) - Tribunal acting under - Scope and ambit of 
Jurisdiction - Tnbunal if can go into sufficiency or adequacy of 
evidence in the domestic enquiry - Grounds on which it can 
interfere with findings of enquiry officer - Effect of permission 
or approval by tribunal. 655 


—Sec.33-C(2) - Proceedings under - Nature of - Labour Court, 
if can decide question of age of retirement of workers 179 


INTERPRETATION OF STATUTES - Cardinal rules. 596 


--Rules framed by Government - Retrospectivity - Institutions 
applying for recognition when old G.O. was in force - Rules 
amended before disposal of applications - Amended rules if 
will govern applications. 313 


LAND ACQUISITION ACT (1 OF 1894), Secs.18, 19, 20 and 
Sec.20(d) (as added by Tamil Nadu Amendment Act, 1989) - 
Expression ‘proceedings pending before any court, statute of 
objects areason in the Tamil Nadu Amendment Act - Interpre- 
tation of - If relate only to proceedings pending for fixation of 
enhanced compensation and not thereafter. 415 


--Sec.20(d) (added by Tamil Nadu (Amendment) Act (XIV of 
1990) - Land acquisition being made by Government forandon 
behalf of Neyveli Lignite Corporation - Award passed without 
notice to Corporation - Validity of. 523 


—Sec.20(d) (as added by Tamil Nadu Amendment Act, 1989) 
- Party having right to implead itself in proceeding - Delay if 
defeats nght. 415 


LETTERS PATENT APPEAL - Appellate court’s power to 
record its own findings of facts. 500 


LETTERS PATENT (MADRAS), Clause 14 - Joinder of 
several causes of action - Action for infringement of copyright 
- Action for infringement of trademark and for passing off 
arising from same bundle of facts - Application for leave to 
combine - Choice of wrong forum by plaintiff - Leave whether 
can be refused. 132 


LIMITATION ACT (XXXVI OF 1963), Sec.3 and Art.59 - 
Suit for partition and separate possession against three persoas 
- Two of them contesting suit - Preliminary decree granting 1/ 
4 share to the plaintiff passed - Final decree also passed in 1962 
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-Non-contesting defendant filing suit in 1975 for partition and 
separate possession of her share after setting aside final decree 
passed in 1962 - Plea of limitation raised by defendant - 
Defendant not appearing on date of trial - Plainuff examined 
and decree passed - Suit held not barred by limitation as 
question was not argued - No evidence when plaintiff came to 
know about passing of the earlier decree - Extrinsic fraud not 
proved - Plaintiff did not pay court-fee and claim his 1/4 share 
in the earlier suit- Final decree not passed in his favour - Later 
suit, if barred by limitation - If maintainable. 438 


—Sec 5 - ‘Sufficient cause’- Delay of 131 days in filing appeal 
against order of Motor Accidents Claims Tribunal - Petitioner 
United India Insurance Company stating that administrative 
delay cannot be avoided in a Government undertaking - No 
details given as to when the papers were sent to the Regional 
Office, when the Manager concerned advised petitioner to file 
appeal and why such delay occurred - Held, not a sufficient 
cause to condone delay. 174 


~Sec.5 - Suit on a promissory note - Death of the defendant - 
Counsel for the defendant filinga memon court - Imposing the 
court but the death of the defendant - Petition to implead the 
, legal representatives on record - Filed beyond the ume-hmit - 
Allegation in the affidavit that the delay was neither wilful nor 
wanton - No other ground whatsoever was stated - Petition 
dismissed - Revision against that order - Also dismissed. 644 


--Art. 113 - ‘Right to sue’ - When accrues - Person coming to 
know that his correct date of birth is 7.7.1957 and not 7.7 1956 
- Making application to correct date of birth on 29 10.79 - 
Claim rejected on 3.11.1979 - Time, when begins to run. 569 


--Art.123 - Ex parte decree setting aside of - Application for - 
Limitation - Starting point - Transfer of suit - Order passed ın 
presence of counsel forrespondents - Respondent ifentitled to 
fresh notice as to hearing the transferee court. 458 


--Sch.I, Arts.18 and 113 - Contract between Superintending 
Engineer and plaintiff contractor stipulating that sand from 
Perryar at Chinnamannur should be used - Sand from Pertyar 
at Chinnamannur found unsuitable - Executive Engineer giv- 
ing directions to contractor to use sand from distant quarries - 
Contractor complying with directions, incurring additional 
costs - Suing for payment of additional costs - Suit, if governed 
by Art.18 or 113. 228 


MADRAS CORPORATION ENGINEERING SERVICE 
RULES, 1969 - Selection for posts of Assistant Executive 
Engineer (Electrical) by direct recruitment and by promotion 
or appointment on deputation -Rules not prescribingany ratio 
between graduates and diploma holders for promotion to the 
post or any other recruitment - Corporation Council if compe- 
tent to frame promotion policy by way of resolution. 279 


MADRAS HINDU RELIGIOUS AND CHARITABLE 
ENDOWMENTS ACT (II OF 1927) - Tami] Nadu Religious 
and Chantable Endowments Act (XXII of 1959) - Definition 
of ‘math’ under both Acts same with only difference that math 
sh®uld have properties under later Act - Decision of High 
Court holding that institution was ‘math’ under old Act - Can 


MADRAS HINDU RELIGIOUS AND CHARITABLE 
ENDOWMENTS ACT (II OF 1927) 
be followed even after passing of the later Act. 21 


--Sec.9(7) - Earlier decision of the High Court - Holding an 
institution a ‘math’ - Later decision stating that the institution 
was only a samadhi as a passing comment - Earlier decision, 
held will prevail. 21 


MAXIMS - Audi alteram Partem. 405 


--De facto doctrine - Scope of - Acts of officers, de facto 
performed within scope of their assumed official authonty in 
the interest of public - If invalid - Officer de facto and intruder 
- Distinction between - Defective appointment of de facto offi- 
cer if can be questioned in litigation which 1s of no concern or 
consequence to him 635 


MOTOR VEHICLES ACT (IV OF 1939), Sec.96(2) - Object - 
of - Motor accidents - Liability of Insurance Company - Insur- 
ance Companyif can set up defence that ıs not set out in section 
- If can contend that policy lapsed on account of the transfer of 
the vehicle - Effect of such transfer 166 


MOTOR VEHICLES ACT (LIX OF 1988), Secs.51(5), 66 
and 86 - Tamil Nadu Motor Vehicles Rules (1989), Rules 
172(6), 254, 279 - Tamil Nadu Motor Vehicles Taxation Act 
(1974), Secs 3, 4, 8 - Fresh Registration Certificate under 
Sec.51(5) - Issue of - Payment of tax and permit tax if a pre- 
condition - Vehicle neither used nor kept for use - Permit tax if 
should be paid - Hire - Purchase financier, if permit-holder or 
successor to permit-holder - Financier, 1f should surrender 
permit for cancellation which applying for fresh registration - 
Non permit-holder, if can be directed to pay permit fee - 
Compliance of Rules - To be made’by permit-holder - Persons 
other than permit-holder - If can be directed to comply with 
those Rules. 


--Secs.74 and 88(8) - Petitioner holding basic permit under 
Sec 74 issued in Kerala State obtaining special permit under 
Sec.88(8) to pass through Tami! Nadu -If entitled to exemption 
granted by Tamil Nadu Government undet G.O.Ms No.894, 
dated 29.5 1991 106 


PARTITION - Suit for - Plaintiff omitting to include some 
items - Defendant referring to them ın the written statement - 
Petition by the defendant - To direct the plaintiff to include 
these items also in the plaint schedule - Petition dismissed - 
Revision against the order of dismissal - Allowed - Omitted 
items directed to be included as part of the suit properties 676 


PARTNERSHIP ACT (IX OF 1932) - Partnership at will - 
Partner entitled to join in business excluded from it - Inyunc- 
tion, if can be granted. 435 


--Secs.30 and 48 - Partnership firm - Minors admitted to 
benefits of partnership in - Rights and habilities of - Minor, if 
entitled to share ın the profits and in the event of dissolution, 
in the properties and assets of partnership. 243 


--Sec.39 - Suit for dissolution of partnership - Proceedings after 
preliminary decree - Nature of. 243 
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PARTNERSHIP ACT (IX OF 1932) 

--Sec.43(2) - Notice - Plaint in suit for dissolution of part- 

nerhsip, 1f notice - Date of service of summons accompanied by 

copy of plaint on defendants in suit for dissolution of partner- 

ship, if can be regarded as date of dissolution of partnership. 
434 


PLEADINGS - Relief prayed for consisting of two alternatives 
- Court granting second of such alternatives - Plaintiff, if can 
prefer appeal seeking to obtain the first prayer. 449 


PONDICHERRY BUILDINGS (LEASE AND RENT 
CONTROL) ACT (V OF 1969), Secs 5, 6, 14 15 and 17 - 
Limitation Act (XXXVI of 1963), Sec.5 - Rent Controller 
under Pondicherry Buildings Act, persona designata or court - 
Rent Controller if can apply provisions of Sec.5, Limitation 
Act to condone delay in filing application forsetting aside an ex 
parte order. 290 


PONDICHERRY BUILDINGS (LEASE AND RENT 
CONTROL) RULES, Rule 18(3) - Application to set aside ex 
parte order of eviction under - Delay in filing - Condoned - Ex 
parte order set aside - Order condoning delay not challenged 
separately - Order setting aside ex parte order, if can be chal- 
lenged 291 


PONDICHERRY JUDICIAL SERVICE, RULES (1980), 
Rule 8 - Rule providing for appointment of ‘Legal Advisers to 
Government’ as ‘District Judges’ - If ultra vires Art.233(2) of 
the Constitution of India. 5 


—Rules 8, 9,11, 12,30 and 31 -Scope - Appointment of officers 
to Junior Scale of Pondicherry Judicial Service under Rules 8 
and 9 - Proper procedure - Person appointed to Junior Scale 
(Grade II) not joining post but serving in executive post - Ifcan 
be promoted to Junior Scale (Grade I) - Promoting executive 
officerto discharge judicial functions, ifviolative of basic struc- 
ture of the Constitution. 50 


PONDICHERRY LAND REFORMS (FIXATION OF 
CEILING ON LAND) ACT (IX OF 1974), Secs 2 (24) and 
4(3), Explanation (b)(ir), 6, 7 and 9(2)(a) - Ceiling area of a 
person or family - Determination of - Relevant date for ‘noti- 
fied date’ or ‘appointed day’ - Daughter who gets marned in 
between appointed day and notified date - Ifcan be excluded in 
determining ceiling area of family. 373 


RAILWAY ESTABLISHMENT CODE (1951) (as 11 stood 
before 1957), Appendix XII-A, Rules 4 and 8 - Indian Rail- 
ways Establishment Manual (1960), Chapter XXXVII and 
Indian Railways Establishment Manua! (1990), Chapter 
XXVI - Indian Railways Establishment Code (1985), Para- 
graphs 123 and 124 - Rules relating to staff council of the 
Integral Coach Factory - Rule 8 confernng rule making power 
on the General Managers taken away in later manuals - Gen- 
eral Manager if can amend Appendn XIII - A ın exercise of 
power under paragraphs 123 and 124 343 


~Appendix XIH-A - Rules under - Rules not covered under 
Art.309 of Constitution of India - Court, if can judicially review 
such rules - One of the writ petitioners not a registered body - 
Writ, if can be maintained. 343 
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RAILWAY PROTECTION FORCE RULES (1959), Rule 
44(6) - Disciplinary enquiry - Detnquent not called upon to 
give evidence - Enquiry, if vitiated 653 


REQUISITIONING AND ACQUISITION OF IMMOV- 
ABLE PROPERTY ACT (XXX OF 1952), Sec.8 (3) - Acqui- 
sition of property under compensation payable - Fixation of - 
Principles for. 24 


SPECIFIC RELIEF ACT (XLVII OF 1963) - Suit for specific 
performance of agreement - Agreement made out to be true - 
Court, 1f bound to enforce agreement. 7 


--Sec.10 - Clause in agreement - Breach on part of defendant - 
He shall pay twice the amount advanced to plaintiff - Remedy 
of plaintiff- whether claim only amount -Plainuff, if canask for 
specific performance of the contract. 7 


--Sec.10- Suit for specific performance - Plaintiff basing relief 
on agreement after making an interpolation in it - If entitled to 
Specific performance - Unexplained delay in seeking remedy - 
Effect. 272 


—Sec.14 - Contract providing for employment - If and when 
enforceable. 186 


--Sec.14 - Industnal Disputes Act (XIV of 1947), Sec 18(1) - 
Settlement arrived at between employees of Bank and manage- 
ment of Bank providing for employment, on compassionate 
grounds, of legal heirs of deceased employees - Legal heirs, if 
can enforce the contract. : 186 


--Sec.16(c) - Civil Procedure Code (V of 1908), 0.6, Rule 3and 
Form 47 of Appendx-A - Specific performance of contract - 
Enforcement of - Person seeking to enforce, if has to prove 
readiness and willingness to perform his past throughout the 
period from date of contract. 560 


—Sec.16(c) - Specific performance of contract - Suit for - 
Inordinate delay on part of plaintiffs in payment of theamounts 
agreed to - Abandonment of right, 1f can be inferred. 560 


--Sec.16(c) - Suit for specific performance of contract - Plain- 
uff coming with a false case in pleadings as well as evidence - 
Relief 1f can be refused. 560 


--Sec.16(c) - Suit for specific performance - Plaintiffs not 
examining himself - No valid explanation for non-examination 
- Effect 464 


--Sec.16(c) - Time, whether essence of contract - Decision on. 
560 


—Sec.20(4) - Agreement for sale - Specific performance - 
Doctrine of mutuality - Meaning of - Lack of mutuality if a 
ground for refusing specitic performance 144 


--Sec.28(2) - Applicability and scope of - Contract not re- 
scinded by order of Court - Plainuff filing suit for specific 
performance of contract and also possession of suit property if 
purchaser fuils to pay balance money and obtain sale deed - 
Possession if can be refused. 449 
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SUCCESSION ACT (XIX OF 1925), Sec 214 - Daughters of 
deceased person filing suit for return of amount misappropri- 
ated by defendant and which was illegally taken from the 
deceased - Plaintiff whether should produce succession certifi- 
cate. 198 


TAMIL NADU BUILDINGS (LEASE AND RENT CON- 
TROL) ACT (XVIII OF 1960), Sec.2(8)(11) - Plaintulf's father 
running old and waste paper business in non-residential prem- 
ises - After his death plaintiff carrying on the same business - 
Suit by plaintiff for permanent injunction - No plea that plain- 
uff was in association with father’s business until his death - 
Held, plaintiff cannot be deemed to be tenant of premises - 
Temporary injunction restraining the defendant from interfer- 
ing with possession of plaintiff pending suit - Cannot be 
granted. 340 


-Sec 7(2) - Tenant making an advance of Rs 3,000 to landlord 
- Excess amount not refunded by landlord - Tenant not asking 
landlord toadjust that amount towards arrears of rent - Tenant, 
if can be said to have committed wilful default in payment of 
rent 39 


--Secs.10(3)(c) and 10(3)(a)(111) - Landlord applying for evic- 
tion of tenant on ground of requirement of additional accom- 
modation for himself-Dying during the Course of proceedings 
- Ground on which additional accommodation was sought 
subsisting and continuing even after death - Legal representa- 
lives, if entitled to continue proceedings for their benefit as 

4 


~-Sec.25 - Stay order granted by High Court in force - Subordi- 
pate Court if can pass an order whether main or consequential 
- Revision petitioner, if can invoke revisional junsdiction of 
High Court, against that order. 365 


TAMIL NADU CITY TENANTS PROTECTION ACT (III 
OF 1922), Sec.9 - Applicability and scope of - Tenant not ın 
possession of property having sub-let it - If entitled to benefits 
under section. 446 


TAMIL NADU CO-OPERATIVE SOCIETIES RULES 
(1963), Rule 149(3)(a) - Co-operative Bank seeking to fill up 
vacancies of Jewe] Appraisers - Jewel Appraisers already in 
service as piece rate basis applying for posts - Not sponsored by 
Employment Exchange - Contending that they need not be 
sponsored through Employment Exchange - Sustainability 
525 


TAMIL NADU COURT-FEES AND SUITS VALUATION 
ACT (XIV OF 1955), Sec.25(d) - Suit for declaration that 
demand for compensation and penal charges as per defen- 
dant’s demand notice 1s illegal - If governed by Sec 25(d). 142 


--Sec.37(1) and (2) - Joint family properties alienated by father 
- Suit by wife and minor children for maintenance and share in 
properties alienated - Plaintiffs not in joint possession with 
defendant - No averment in plaint that they were even in joint 
possession with defendants - Court-fee payable, if under 
Sec.37(1) or 37(2). 428 
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TAMILNADU DISTRICT MUNICIPALITIES ACT (V OF 
1920), Sec 82(2) - Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), Sec.4 -Annual value of lands and 
buildings - Determination of - Principles in Sec.4 not followed 
- Assessment, if valid - Lodging House let out along with 
furniture - Annual value of - Assessment - Principles 262 


--Sec.354 (1) - Annual value of lands and building - Determina- 
tion of - Provisions of Act not complied with-Basis of assess- 
ment challenged - Section, if attracted. 262 


TAMIL NADU Dr.M.G R MEDICAL UNIVERSITY ACT 
(XXXVII OF 1987), Secs. 12(2) 21, 22, 23, 34 (f) and 44 - 
Appointment of examiners - Final year M.D S. Course papers 
- Valuation of - Internal and external examiners - Vice - Chan- 
cellor of University if empowered to appoint - Resolution of 
Governing Council - If empowers Vice-Chancellor to appoint 
- Revaluation of answer papers - If can be done 550 


--Sec 36 - Candidates applying for first year M B.B.S. course 
tor 1992-93 - Challenging procedure for selection - Results for 
special category published only in second week of November, 
1992 and special category candidates joining course on or 
about 16.11.1992 - Not permitted to sit for first semester 
examination in Apml, 1993 - Seeking directions of court to 
allow candidates of the special category to take the first and 
second semester examination in November, 1993 - Directions 
issued to University to consider the request using its discretion 
under Sec.36 357 


TAMIL NADU ESTATES (ABOLITION AND CONVER- 
SION INTO RYOTWARJ) ACT (XXVI OF 1948), Sec.19-A 
- Scope of - If restricts power of Government to permit any 
person admitted by a landholder into possession of any com; 
munal land - To continue in possession on conditions. 419 


TAMIL NADU HINDU RELIGIOUS AND CHARI- 
TABLE ENDOWMENTS (XXII OF 1959), Secs 6(18) and 
(20) - Temples belonging to thousand Yadhavas Community - 
Members of community using temples as of right as a place of 
public religious worship - Temples, whether ‘temples” and 
‘religious institutions’. 390 


--Sec.34 - Trusts administering religious institutions - Sale of 
trust properties by - Validity of. 390 


--Sec.53 (4) - Two persons declared hereditary trustees of a 
temple- Oneof them placed undersuspension pending enquiry 
into charges - Fit person, if could be appointed to perform the 
functions of the disabled trustee 31 


TAMIL NADU INDEBTED AGRICULTURISTS (TEM- 
PORARY RELIEF) ACT (X OF 1975) - Tamil Nadu In- 
debted Agriculturists (Temporary Relief) Act (XV of 1976) - 
Tamil Nadu Debt Relief Laws (Second Amendment) Act (I of 
1977) - Tamil Nadu Debt Relief Laws (Amendment) Act (III 
of 1977) - Tamil Nadu Debt Relief Laws (Amendment) Act (II 
of 1978) - ‘Agriculturist’ - Meaning of - Decree for arrears of 
rent passed on 12.4.1972 - Execution petition filed on 2.3.1987 
- Decree showing that arrears of rent is in respect of lands 
leased out to judgment-debtor - Lease agreement avernng that 
judgment-debtor agreed to pay 90 bags of paddy per fasli - 
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Averments, if sufficient to hold that judgment-debtor is an 
agriculturist as defined in the Debt Relief Acts. 668 


TAMIL NADU INDEBTED AGRICULTURISTS (TEM- 
PORARY RELIEF) ACT (XV OF 1976) - Tamil Nadu Debt 
Relief Laws (Second Amendment) Act (I of 1977) - Tamil 
Nadu Debt Relief Laws (Amendment) Act (III of 1977) - Tamil 
Nadu Debt Relief Laws (Amendment) Act (II of 1978) - ‘Debt’ 
- Definition of - If includes arrears of rent. 668 


TAMIL NADU MINOR MINERAL CONCESSION 
RULES (1959), Rule 8-A (deleted by G.O.Ms.No 608, Indus- 
tries, dated 2.9.1989 and Rules 8(c) and 9 - Applicability and 
scope - Lease for quarrying jelly used for building construction 
and road-making purposes - Collector’s power to grant or 
renew - If taken away by Government orderdated 2 9.1989.517 


TAMIL NADU MINORITY SCHOOLS (RECOGNITION 
AND PAYMENT OF GRANT) RULES, 1977 asamended by 
G O.Ms No 536, Education (UI) Department, dated 
17.5.1989 and G.O.Ms No.661, Education (UI) Department, 
dated 12 6 1991 - High Court striking down several provisions 
of Tamil Nadu Private Schools (Regulation) Act and Rules - 
Appeals against order pending in Supreme Court - Meanwhile 
Government issuing administrative instructions for governing 
minonity institutions vis-a-vis grant of recognition and aid - 
Validity 312 


--as amended by G.O.Ms No.536, Education (UI) Depart- 
ment, dated 17.5.1989 and G.O.Ms.No.661, Education (UI) 
Department, dated 12.6 1991 - Policy of Government ın insist- 
ing upon a vast extent of land for housing educational institu- 
tions - If invalid. 312 


TAMIL NADU PANCHAYAT ACT (XXXV OF 1958 AS 
AMENDED BY TAMIL NADU ACT XXVII OF 1992), 
Secs.115, 116 and 155(4) - Tamil Nadu Panchayat Rules, Rule 
2 relating to tax on agricultural land - Panchayat Union Coun- 
cil not in existence having been dissolved - Special Officer 
appointed, if can enhance local cess and local cess charge 596 


TAMIL NADU RECOGNISED PRIVATE SCHOOLS 
(REGULATION) ACT (1973), Secs.5(2)(C) and 10 - Tamil 
Nadu Retognised Private Schools (Recognition) Rules, Rule 
8(2) - Minority institution maintaining Middle School - School 
upgraded into High School - Qualified teachers appointed - 
Teaching and non-teaching staff appointed within parameters 
fixed by Government Orders - Grants-in-aid dented on ground 
that no previous permission was obtained by institution tor 
upgrading the Middle School into High School - Dental if 
Justified - Constitution of India (1950), Art.30(3) 303 


TAMIL NADU RECOGNISED PRIVATE SCHOOLS 
(REGULATION) ACT (XXIX OF 1974), Sec.24 - Petitioner 
appointed as Post-Graduate Assistant in Tamil - Appeal 
against order, dismissed - Second appeal - Petitioner not 1m- 
pleaded as respondent - Second appeal allowed without his 
presence - Order, if can be sustained. (Constitution of India, 
(1950), Art.226 - Natural justice). 218 


--Sec.24 - Second appeal - Order filling up post of Post Gradu- 
ate Teacher in Tamil - Appeal against. dismissed - Second 


appeal, if will lie. E 218 


TAMIL NADU SHOPS AND ESTABLISHMENTS ACT 
(XXXVI OF 1947) - Sri Lakshmı Finance Corporation, 
whether a commercial agency coming within purview of Act. 

342 


TAMIL NADU WATER SUPPLY AND DRAINAGE 
BOARD ENGINEERING SERVICE RULES, Rule 
19(2)(a)(1)(3)(C) - Promotion to post of Assistant Executive 
Engineer, feeder categories for, being persons holding posts of 
Head Draftsman and Draftsman Grade-I on the one hand and 
Junior Engineers on the other - Unequals, if treated as equals 
- Rule, if illegal. 351 


TRADE AND MERCHANDISE MARKS ACT (XLIII OF 
1958), Sec.29(2) - Trade Marks “Suraj Regal” and “Regaul” 
held by trial court to be deceptively similar - Appeal from 
decision pending - Pending appeal petition filed to use trade 
mark ‘Suraj Rega? with the word ‘Suraj’ printed ın bold type - 
Permission refused on the ground that printing of the word 
‘Suraj’ in big type would not alter situation. 115 


—Secs.105 and 106 - Passing off action under - Two newspapers 
- One issuing weekly children’s supplement by name ‘Siruvar 
Malar’ - Another newspaper issuing weekly supplement using 
expression ‘Siruvar Malar’ - Word ‘Siruvar Malar’ being nor- 
mal descriptive term held, cannot be treated as proprietary 
right - Logo of latter paper bold and conspicuous - No reader 
can be misled into confusion that it was the former paper’s 
children’ magazine - Supplement supplied free with newspaper 
published on Fridays - In the circumstances, held, there was no 
passing off - Interm injunction refused. 213 


TRANSFER OF PROPERTY ACT (IV OF 1882), Sec.52 - 
Collusion - Burden of proof - Entire evidence before court - 
Burden of proof, if relevant. 395 


~Sec.52 - Specific Relef Act (XLVII of 1963), Sec.10 - 
Pendency of suit for specific performance of agreement to sell 
- Transfer of property during - Doctnne of lis pendens - If 
applies 395 


—See.52 - Specific Relief Act (XLVII of 1963), Sec.19 - Sunt for 
specific performance of agreement to sell - Purchaser of prop- 
erty during pendency ofsuit bona fide forvalue - If protected by 
Sec.52 - Purchaser, if a necessary party to suit for specific 
performance 395 


--Sec 55(4-B) - Civil Procedure Code (V of 1908), O 21, Rule 
63 - Unpaid vendor's charge - Judgment-debtor selling the 
property to third party - Whether the property can be attached 
for the unpaid vendor's charge. 252 


--Sec.106 - Lease of premises - Tenancy commencing from 1st 
of every English calendar month - Notice terminating tenancy 
issued on 27.8.1988 calling on tenant to quit on or before 
30.9.1988 - If valid. 669 


--Sec 106 - Tenancy commencing from 5th of every English 
Calendar month - Notice terminating tenancy by end of May, 
1989 - Recipient accepting notice and acting upon ıt - No z 
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TRANSFER OF PROPERTY ACT (IV OF 1882) 

denying averment of the other party that tenancy was according 
to English Calendar month - No exception taken of notice in 
reply - Tenant if can be said to have impliedly agreed to notice 
- Waiver question not argued before courts below - If can be 
raised in second appeal. 408 


WORKMEN’S COMPENSATION ACT (VIII OF 1923) - 
Industrial Disputes Act (XIV of 1947), Sec.25-FF - Workman 
employed in saw mill - Mill leased out - Workman suffenng 
permanent disability due to accident in mull - Liability to pay 
damages, whether lies on lessor or lessee. 410 


WORKMEN'S COMPENSATION ACT (VIII OF 1923) 

--Permanent disabylity suffered by workman - Workman con- 
tmuously employed and paid higher salary even after accident 
- If disentitled to claim damages on account of permanent 
disability. 363 


~Sec.4(1)(c)(1) - Loss of Earning Capacity - Assessment of - 
Opinion of doctor - If final and binding on court. 363 
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CENTENARY OF A JURIST - JUSTICE T.L. VENKATARAMA IYER 
By 
Mr.T.S.Rangarajan, Advocate, Madras. 


“His rise was not the progressive fulfilment of a conscious plan nor did he deliberately set out to 
attain any one of the great offices he held”. What was said of Sir RUfus Isaacs First Marquess of Reading 
by his biographer, applies in ample measure to Sri T.L. Venkatarama lyer. 

He was at the height of a very successful and lucrative practice when he accepted the High Court 
Judgeship in keeping with the highest traditions of the legal profession, fully aware that he would be 
serving as a Judge for barely a little more than two years. But his short tenure was marked by a large 
number of judgments delivered by him on varied and new questions of Constitutional- Law when 
unprecedented mass of Constitutional problems flooded the High Court consequent on our New 
Constitution. If Justice Venkatarama lyer’s contributions stand out prominently there were his clear 
study of the American Constitution showing an almost astonishing familiarity with detailed American 
sources since our Constitution was based on some of the features of American Constitution. It is nota 
little due to his early training and devoted scholarship. 

Born on 25.11.1893 as the eldest son of the eminent Sanskrit Scholar Mahamahopadayaya Pandit 
Lakshmana Suri, had his early education at Pachiappa’s college and Christian College. He belied the 
familiar cliche of ‘Pandita Putra’ and wasa keen and critical student of Sanskrit which stood him in good 
stead in the study of law. After passing his B.L. in the Law College, Madras he was apprenticed in Sir 
Alladi Krishnaswami Iyer, who was the loadstar in the legal firmament of Madras, whose chambers 
produced ‘eminent judges, eminent lawyers and even men who have distinguished themselves in other 
walks of life’ and was enrolled in 1917. His equipment in law and scholarship was such that within seven 
years of his standing at the Bar, he appeared along with his master Sir Alladi against the then giants at 
the bar, in 1924, in what was known as ‘Tanjore Palace case, Maharaja of Kolhapore v. Sundaram Ayyar, 
ELR. (1925)48 Mad. 1, a case bristling with questions of Hindu Law, Adoption, Succession, etc. 

Asa lawyer he was erudite but unobstrusive. He combined in his advocacy learning, with persuasion 
and put his heart and soul with a loyalty to the casue, showing utmost respect for the Bench and, 
unswerving courtesy to the opposing counsel. This humility and culture bore him in good stead in his 
career as a Judge. He commanded a lucrative practice on the Original Side and was equally at home on 
the Appellate Side in dealing with dry questions of law. 

Sri Venkatarama lyer was nearly fifty-eight when he was offered J udgeship and within the short span, 
his judicial pronouncements at once proclaimed the high order of his legal acumen. If he had his model 
in Sir T.Muthuswami lyer to whom “law existed on facts and not facts for law”, who was “the 
embodiment and symbol of justice, giving judgments a form and style which were trulyclassic”, they befit 
his own judgments. His judgment in University of Madras v. Shanta Bai, on the interpretation Arts.12, 
15and 29 of the Constitution regarding the definition of ‘State’, discrimination and fundamental rights, 
etc. is an instant in point and was followed by other High Courts. He brought to bear in deciding cases 
the cardinal values of patient hearing of what each side has to say, ability to understand the real worth 
of the argument, wisdom to discern where justice lay and decision to pronounce the result. Having 
within a short time, won the affection and regard of the members of both the Bench and the Madras Bar, 
immediately after he laid down his office in High Court, he was appointed as Judge to the Supreme 
Court, where “Justice Ayyar” soon distinguished himself, He wrote several classical judgments on a 
variety ofsubjects on complicated legal questidns and those chronicled in the Law Reports are a legion. 


anre 


Among them we may mention a few: the judgment in Hari Vishnu Kamath case on the scope of Art.225 
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of the Constitution repeatedly cited with approval and followed by the Supreme Court, Deoki Nandan 
case where the question was whether it was a private or public endowment. Meenakshi Mills case, 
Gannon Dunkerly case on Sales Tax Law are some of his important landmark decisions which are 
valuable contribution to jurisprudence. It is not as if he followed the majority view in some cases and 
he had set out his dissenting views, born out of his study and conviction: Bengal Imnuititty case (1955), 
where the question was whether the Supreme Court could go backon its previous decision and Aher Raja 
Khima case deciding the scope of interference by the High Court against acquittal under the Criminal 
Procedure, are well worth a study by students of law. 

IfSir T.Muthuswamy lyer had the distinction of having made the law while it was stil! in a formative 
stage, Justice Venkatarama lyer could claim the distinction in the field of interpretation of the several 
provisions of the Constitution which were in the formative stagein the Fifties. Headorned the Supreme 
Court in every sense of the word and was at once acclaimed as an eminent Jurist of that court. 

It is not given to every Judge to have the universal approbatiog from the Bench and the Bar alike. 
But Mr.Justice Ayyar deservedly had it in full measure. 

The admiration of the Bar found expression in the unique presentation of his portraitin the Supreme 
Court. One cannot resist from quoting from what Mr.M.C.Setalvad the then Attorney General of India 
whose personal admiration for the Judge was boundless, said while presenting it: “It is well to remember 
that while the Bar respects and honours all the Judges it wisely singles out the more distinguished ones 
so that the memory of their inspiring careers may be preserved on the walls of this Court House. The 
value of the Tribute lies essentially in the discrimination which the Bar exercises in choosing the 
luminous stars in the judicial firmament for its appreciation”. Unveiling the Pertrait the Chief Justice 
S.R.Das said: “The Judge’s opinion on a number of complicated legal questions bear the stamp..... ofa 
rare combination ofa subtle and penetrating intellect with a far-reaching breadth of view. These great 
attributes were carried withal by a personality ever so gentle, unassuming and humble in mind. This 
portrait will always be a source of inspiration to the future generation of Judges who will come and work 
in this Court that honest hard work alone can earn for a Judge the high and unstinted admiration of the 
members of the legal profession”. 

The occasion was unique, in the sense that there is no portrait gallery as such in the Supreme Court. 
Only three portraits are there, one of Mr-Justice Kania, the First Chief Justice of the Supreme Court, 
Mr.Justice B.K.Mukherjee’s and Mr.Justice Ayyar’s. 

On his retirement after a spell of barely 4 years from the Supreme Court hewas appointed Chairman _ 
of the Law Commission for a term. 

The portrait of Sri Venkatarama Iyer will not be complete without recounting his scholarship in 
Sanskrit and his attainment in Carnatic music. 

He was closely associated with the Madras Sanskrit Academy and beinga good singer, had in his early 
years taken partin presentation of Sanskrit classical plays along with late Sri S.Satyamurthy of Congress 
fame and others. 

He imbibed in full measure even from early days his love of Carnatic music from his cousin, the 
renowned Sangita Kalanidhi, Gayaka Sikhamani Harikesanallur Muthiah Bhagavatar and had a regular 
training under Vidvan Manattattai Doraiswamy Iyer. He made a close study of and was an acknowledged 
authority, on the kritis of Sri Muthuswami Dikshitar one of the Trinity of classical Carnatic music, 
having learned the kritis from Sri Ambi Dikshitar belonging to the family of Sri Muthuswamy Dikshitar. 
He had himself taught Dikshitar kritis to some of the prominent vidhushis and vidwans. He was a 
distinguished member of the Experts’ Committee of the Music Academy, Madras and presided over its 
Conference in 1944 and was conferred the title of ‘Sangita Kalanidhi’. After Sri K. V.Krishnaswamy 
Ayyar, he was the 3rd President of the Music Academy from 1965 for six years. 

After retirement from official duties and assignments, he was devoting his time in religious pursuits 
and to his first love Carnatic music. With a life full of achievement and honour, he passed away in 1971 
in his 77th year. 

Though he served as Judge in the Madras High Court and in the Supreme Court fora period of only 
8 years put together, verily he will be remembered in the judicial history of our Country as one of the 

eminent jurists who shed lustre in the Temple of Justice. 


[By courtesy of “The Hindu”) 
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NEW CHIEF JUSTICE APPOINTED 


t 

The appointment of Mr. Justice K.A. SWAMY (KUDARIKOTI ANNADANAYYA SWAMY) of 
the Karnataka High Court as Chief Justice of Madras High Court from 1st July 1993 will widely be 
welcomed. Since 1st January, 1979 he has been a Judge of the Karnataka High Court and appointed 
permanent Judge of that High Court on 13th November, 1980. He became the acting Chief Justice on 
1st July, 1992. MrJustice K.ASWAMY Chief Justice, was born on 20th March, 1935 and obtained 
L.L.B. degree in 1955 from the Osmania University and also M.A. degree in political sciences from the 
Delhi University. Chief Justice K.ASSWAMY started his practice under Mr. Justice Malimath, who was 
the Chief Justice of both Karnataka and Kerala High Courts and now the Chairman of the Central 
Administrative Tribunal. Chief Justice K.ASSWAMY has specialised in Constitutional, Civil, Criminal 
and Revenue matters. Mr. K.ASSWAMY, Chief Justice was also member of the disciplinary Committee 
of the All India Bar Council and a Trustee of the All India Bar Council Trust. As a Judge, he has won 
a measure of good will and given satisfaction. With this background as a member of the BAR and later 
as judge he comes to our High Court as Chief Justice. We believe that a rose smells all the sweeter for 
being called a rose and for a Judge to be Chief Justice adds to his stature. We are sure that Chief Justice 
K.ASWAMY will earn the good will of all the members of the Madras Bar and will discharge his duties 
as Chief Justice to the satisfaction of one and all - the members of the Bar and the litigant public. The 
Editorand the Editorial Committee of the Madras Law Journal extend a very warm and hearty welcome 
to the NEW CHIEF JUSTICE. 


sett 
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The Doctrine of “Accord and Satisfaction”: 
A critical appraisal with Special 
reference to Indian Law. 
+ : . By t 
Lal Ratnakar Singh, M.Sc. (Physics), LL.M. Lecturer, 
Faculty of Law, University of Allahabad, 
. Allahabad. : 


eeest 


Exordium: In common parlance ‘accord and satisfaction’ signifies an agreement in satisfaction of 
something. In the legal sense it can bẹ defined as follows: 


“Accord and satisfaction is the purchase of a release from an obligation, whether arising under 
contract or tort, by means of any valuable consideration, not being the actual performance of the 
obligation itself. The accord is the agreement by which the obligation is discharged. The satisfaction 
is the consideration which makes the agreement operative”. British Russian Gazette and Trade 


Outlook Lid. v. Associated Newspapers Ltd., (1933)2 K.B. 616, per Scrutton L-J., at 643. 


In other words, discharge of a contract in return for a consideration which consists in some 
Satisfaction other than the performance of the original obligation is termed accord and satisfaction. 
Anson’s Law of Contract, 26th Ed. (1984) at 429. See also Chitty’s Treatise on the Law of Contracts, 18th 
Ed. (1930)at 863; Cheshire, Fifoot and Furmston’s Law of Contract, 11th Ed. (1986) at 543, 551. 


There are various modes of discharge ofa contract. These are: specific performance, mutual consent 
(ze. bilateral discharge), waiver (or abandonment) by the party who is entitled to claim performance, 
rescission by a party who is entitled to rightfully rescind the contract and claim for damages, frustration, 
operation of law and breach of contract. Among these modes, discharge of a contract by ‘specific 
performance’ is the best oneand that by ‘mutual consent’ (i.e. a bilateral discharge) may be regarded next 
to ‘specific performance’ or it may be regarded as good as specific performance. A discharge by ‘mutual 
consent’ includes: (1) accord and satisfaction, (2) rescission and (3) provisions for discharge contained 
in the contract itself. Anson’s Law of Contract, 26th Ed. (1984) at 428-439. It is thus obvious that an 
‘accord and satisfaction’ is a recognised mode of discharge of a contract by agreement, which is dlso 
known as a bilateral discharge or discharge by mutual consent. 


There is no specific provision in the Indian Contract Act, 1872 regarding the English doctrine of 
‘accord and satisfaction’. But a similar principle in the form of ‘remission’ is incorporated in Sec.63 of 
the Indian Contract Act, 1872. The basic purpose of this paper is to have a critical appraisal of the 
doctrine with reference to Indian Law in particular and the English Law in general. 


Essentials of ‘Accord and Satisfaction’: For the validity of an ‘accord and satisfaction’ following 
salient ingredients are required under the English Common Law; 


(i) The parties must be ad idem. As the accord is an agreement, it is necessary that the partics must 
agree about the satisfaction which is other than the original performance. 


(ii) Unlike novation ofa contract, an ‘accord and satisfaction’ is not a substitution of a new contract 
for the old. But it isan agreement to accept something other than the original performance, e.g. less debt 
in satisfaction of the whole debt. 
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. (iii) An accord must be supported with satisfaction for an accord without satisfaction is ineffective 
Le. not enforceable by law. Chitty’s Treatise on the Law of Contracts, 18th Ed. (1930) at 863; Cheshire, 
Fifoot and Furmston’s Law of Contract, 11th Ed. (1986) at 552. ‘ 

(iv) The consideration may be executed as well as executory. That is to say, formerly, it was‘necessary 
that the consideration (which is accepted by the creditor in satisfaction of the whole debt) should be 
executed, but lateron it was conceded that the consideration might be executory. British Russian Gazette 
and Trade Outlook Ltd. v. Associated Newspapers Ltd., (1933)2 K.B. 616, per Scrutton, L-J. at 644. 


Thus, the modern rule is that even if the creditor accepts, in satisfaction, merely his debtor’s promise 
to give consideration and not the performance of that promise (Łe. the consideration is only executory 
and not executed) the original cause of action is discharged from the date when the agreement is made. 
Morris v. Barron & Co., (1918) A.C. 1 at 35, per Lord Atkinson, Elton Cop. Dyeing Co. v. Broadbent & Sons 
Lid., (1919)89 LJ.K.B. 186; British Russian Gazette and Trade Outlook Ltd. y. Associated Newspapers 
Ltd., (1933)2 K.B. 616. 


(v) The basic idea underlying the ‘accord and satisfaction’ is not the acceptance ofa smallersum, but 
the discharge of the entire debt. Elton Cop Dyeing Co. v. Broadbent & Son Ltd., (1919)89 LJ.K.B. 186. 
See also Pollock & Mulla on Indian Contract and Specific Relief Acts, 8th Ed. (1972) at 451. 


(vi) The ‘accord and satisfaction’ must be made between the parties of the original contract. That is, 
parties to the ‘accord and satisfaction’ and to the original contract must be the same. It is because, if 
parties are changed it will amount to a-novation and not an ‘accord and satisfaction’ in the accord and 
satisfaction only obligation is changed (i.e. generally reduced). 


(vii) An ‘accord and satisfaction’ may take effect both before and after breach ofthe original contract. 
Since the prime purpose of an ‘accord and satisfaction’ is to release the promisor (i.e. debtor) from the 
original obligation, its making after breach of the Original contract is as good as made before breach of 
the original contract. It is a good defence to an action for the breach of a contract as it discharges the 
cause of action arising on breach of a contract. Chitty’s Treatise On Law of Contracts, 18th Ed. (1930) at 
863. 

(viii) An ‘accord’ is not sucha kind of contract which can be enforced by an action against the debtor 
who remains liable on the original cause of action until the satisfaction has been executed. Halsbury’s 
3rd Ed. Vol.VII at 236. see Also Dadoo v. Venkatarao, A.LR. 1954 Nag. 84. The accord and satisfaction 
does not annihilate the contract, but it only makes the obligation arising from it unenforceable. Union 
of India v. Kishori Lal Gupta and Bros., ALR. 1959 S.C. 1362, per Sarkar, J. at 1373. 


(ix) Where an ‘accord and satisfaction’ takes place by acceptance of a smaller sum than is due, the 
creditor must accept such less payment before the due date and not on the due date. The reason is that 
mere a part payment ofa debt on the due date cannot operate as a satisfaction of the whole of the debt. 
Pinnel v. Cole, (1602)77 E.R. 237. See also Fitch v. Sutton, (1804)102 E.R. 1058; Foakes v. Beer, (1884)9 
A.C. 605 (H.L.). i a 


(x) An ‘accord and satisfaction’ may also be gratuitoys in India, Manohar Koyal v. Thakur Das Naskar, 
(1888) LL.R. 15 Cal. 319. See also Jitendra Chandra v. S.N.Bannerjee, A.I.R. 1943 Cal. 181, (but not in 
England except in the case where the contract is made under seal) 


(xi) An ‘accord’ must be valid. That is to Say, an ‘accord’ must be valid. That is to say, an ‘accord’ must 
fulfil all other essentials of a contract. $ et 
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Effect of ‘Accord and Satisfaction’: An ‘accord and satisfaction’ results in discharge of any contract 
whether executed or executory and even if it is under seal. Steeds v. Steeds, (1889)22 Q.B.D. 537. 
Formerly, it was considered that the consideration must be executed, but the present view is that the 
consideration may also be executory. So if the creditor accepts, in satisfaction, merely his dcbtor’s 
promise (i.e. where the consideration is only executory and not executed) the original cause of action 
is discharged from the date when the agreement is made. Morris v. Barron & Co., (1918)1 A.C. 1 at 35, 
per Lord Atkinson. See also Eltch Cop. Dyeing Co. v. Broadbent & Sons Ltd., (1919)89 LJ.K.B. 186. The 
view of Scrutton, L.J. is worth quoting on the point. He opined in British Russian Gazette and Trade 
Outlook Ltd. v. Associated Newspapers Ltd., (1933)2 K.B. 616, that formerly it was necessary that the 
consideration should be executed, but later on it was conceded that the consideration might be executory. 
Ibid at 644. In such a case, if promisor fails to perform his promise, the promisee’s only remedy is to sue 
for breach of the promise, he cannot return to the original obligation or claim. Ibid at 654. 


The doctrine of ‘accord and satisfaction’ is a good defence to an action for the breach of contract, 
Steeds v. Steeds, (1889)22 Q.B.D. 537. That is to say, by an ‘accord and satisfaction’ a causc of action can 
be discharged. For instance, by an agreement whereby some consideration other than his legal remedy 
is to be accepted by the party not in fault, followed by performance of the substituted consideration, a 
cause of action can be terminated. Chitty’s Treatise on the Law of Contracts, 18th Ed. (1930) at 863.. 


Itis to be noted that in Pinnel v. Cole, (1602)77 E.R. 237, it was held that mere a part payment of a 
debt cannot operate as a satisfaction of the whole debt. This decision was approved by the House of 
Lords in the leading case of Foakes v. Beer, (1884)9 A.C. 605. It was held that the defendant was bound 
to repay the additional sum (ze. interest on debt) for there was no consideration for its abandonment. 
This view was criticised by Pollock Comnd. 5449, as being illegitimate. Accordingly, the English Law 
Revision Committee in 1937, Comnd. 5449, recommended for abolition of the rule in Pinnel v. Cole, 
(1602)77 E.R. 237 case. But, the recommendation has not been accepted by the legislature, with the 
result the rule that a mere part payment of a debt cannot operate as a satisfaction of the whole debt still 
remairfs the same. 


In the Pinnel v. Cole, (1602)77 E.R. 237, case they allowed some exceptions to the rule that a smaller 
sum cannot operate as a satisfaction of the whole debt. The court held that the gift ofa horse hawk or 
robe would be satisfaction since it would not have been accepted by the creditor had it not been more 
beneficial to him than money. Thus, acceptance of satisfaction of different in kind will discharge the 
whole debt. Further, acceptance ofa less sum at an earlier date or ofa fixed sum instead of an uncertain 
sum, acceptance ofa less sum at a different place than that required by the contract, Anson’s Law of 
Contract, 26th Ed. (1984) at 430 are sufficient consideration and will have the effect to discharge the 
contract. Similarly, compromise of a dispute claim, Callisher v. Bischoffsheim, (1870) LR. 5 Q.B. 449, 
composition with creditors Anson's Law of Contract, 26th Ed. (1984) at 106 and payments bya third party 
Welbyv. Drake, (1825)1 C & P. 557. See also Hirachand Puranchand v. Temple, (1919)2 K.B. 330areother 
exceptions to the rule. 


An accord without satisfaction is of no effect. In this respect it is worth mentioning whether the 
principle of promissory estoppel enunciated by the House of Lords in Huges v. Metropolitan Railways 
Co., (1877)2 A.C. 439. See also Central London Property Trust Ltd. v. High Trees House Ltd., (1947) KB. 
230 is an exception {o this rule. That is, where the accord involves permanent abandonment by one party 
of his right to performance by the other, whether accord will be valid. The present view is that the 
promissory estoppel serves only to suspend and not totally extinguish existing rights. Tool Metal 
Manufacturing Co. Ltd. v. Tungsten Electric Co. Ltd., (1955)1 W.L.R. 761. However, there is one 
exception to the rule that an accord without satisfaction is of no effect. This exception is that no 

e satisfaction is required for the discharge ofa bill of exchange or promissory note provided it is in writing 
or the bill is delivered upto the acceptor. Sec.62, The Bills of Exchange Act, 1882. 


r Faas --; 
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Position under the Indian Law: The doctrinc of ‘accord and satisfaction’ has not been cmbodicd in 


any specific provision of the Indian Contract Act, 1872. But Sec.63 of the Act deals with a similar 
principle, namely, the principle of ‘remission’. Sec.63 of the Indian Contract Act, 1872, posits as under: 


“Every promisce may dispense with or remit, wholly or in part, the performance of the promise made 
to him or may extend the time for such performance, or may accept instead of it, any satisfaction 
which he thinks fit.” 


Thescction lays down four principles of law? (1) dispensation, (ii) remission, (iii) extension, and (Iv) 
acceptance of any other satisfaction. Moreover, for the present study we are concerned with the 
principle of ‘remission’. This principle empowers the promisee to reduce the performance of original 
obligation. For instance A owes B 5,000 rupees. A pays to B and B accepts in satisfaction of the whole 
debt, 2,000 rupces paid at the time and place at which the 5,000 rupees were payable. The whole debt 
is discharged. [illustration (b) to Sec.63 of the Indian Contract Act, 1872. 


The following points regarding ‘remission’ of a contract are noteworthy: 


(i) there must be an agreement, ie. a contractual obligation must remain in existence; 

(ii) the existing obligation must be reduced by the promisee. It means, remission implics the 
acceptance ofa less obligation than is already due. I/lustration (b) to Sec. 63 of the Indian Contract Act, 
1872. 


(iii) the reduced obligation should be accepted in full satisfaction of the whole debt. Ibid. 
(iv) the remission extinguishes the original cause of action, i.e. the original debt. 


(v) the remission does not require an agreement betw¢en the promisor and promisee, Held by Privy 

Council in Channa Mal Ram Nath v. Mool Chand Ram Bhagat, A.LR. 1928 P.C. 79 at 102. This view 
was approved by the Supreme Courtin Union of Indiay. Kishori Lal Gupta and Bros., A.ILR. 1959 S.C. 
1362; it can be done unilaterally by the promisee. The reason is that if the remission is made by an 

agreement, there will be need of fresh consideration to support such agreement, while remission 

does not require consideration for its validity. 


(vi) the remission does not require consideration. Ibid. See also Jitendra Chandra v. S.N. Banerjee, 
A.LR. 1943 Cal. 181, Manohar Koyal v. Takur Das Haskar, (1888) I.L.R. 15 Cal. 319.. As remission 
does not take effect by an agreement, so there is no need of consideration to support it, it may be 
gratuitous. 


(vii) the remission may also be conditional. The Illustration (b) appended to Sec.63 of the Indian 
Contract Act, 1872, shows that remission should be unconditional. But in Mathew Henry Abraham 
v. The Lodge Goodwill, (1910)34 Mad. 156, the Madras High Court held that remission or 
dispensation of a contract may also be conditional. That is, like in English Law, in India also release, 
of the debtor may depend on happening of a future event. 


A Comparative Analysis: Generally, it is said that there is resemblance between ‘remission’ and the 
English doctrine of ‘accord and satisfaction’. The question which surfaces in mind is whether such 
resemblance is absolute. The answer is in negation. The basic purpose of both (Le. release of the debtor) 
is the same. But there are radical differences between them. These can be stated as follows: 


E e 
(i) An ‘accord and satisfaction’ requires an agreement between promisor and promisee, while the 
‘remission’ needs no such agreement, it is a unilateral act of the promisee. Held by Privy Council in 
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Channa Mal Ram Nath v. Mool Chand Ram Bhagat, A.LR. 1928 P.C. 79 at 102. This view was 
approved by the Supreme Court in Union of India v. Kishori Lal Gupta and Bros., A.LR. 1959 S.C. 


1362; See also Illustration (b) to Sec.63 of the Indian Contract Act, 1872. 


(ii) Except in few cases Anson ’s Law of Contract, 26th Ed. (1 984) at 430, Callisher v. Bischoffsheim, 
(1870) L.R. 5 Q.B. 449, Anson's Law of Contract, 26th Ed. (1 984) at 106, Welby v. Drake, (1825)1C 
& P. 557. See also Hirachand Puranchand v. Temple, (1919)2 K.B. 330, an ‘accord and satisfaction’ 
needs consideration for abandoned amount or obligation of the promisor, whereas in ‘remission’ no 
consideration is required for the abandoned debt or obligation. Held by Privy Council in Channa Mal 
Ram Nath v. Mool Chand Ram Bhagat, A.I.R. 1928 P.C. 79 at 102. This view was approved by the 
Supreme Court in Union of India v. Kishori Lal Gupta and Bros., A.LR. 1959 S:C. 1362. See also 
Illustration (b) to Sec.63 of the Indian Contract Act, 1872. See also David v. Cundsami, (1896)19 Mad. 
398. Manohar Koyal v. Thakur Das Naskar, (1888) LL.R. 15 Cal. 319 at 325-328. Harichand Madan 


Gopal & Co. v. State of Punjab, A.LR. 1973 S.C. 381. 


Envoy: It is obvious that the principle of ‘remission’ incorporated in Sec.63 of the Indian Contract 
Act, 1872, reveals that the English doctrine of ‘accord and satisfaction’ has been adopted in India as well. 
Union of India v. Kishori Lal Gupta & Bros., A.L.R. 1959 S.C. 1362. However, the validity of ‘accord and 
satisfaction’ in India is judged by the general law of contract and not in accordance with the provisions 
of Secs.62 and 63 of the Indian Contract Act, 1872. Ibid. See also Union of India v. Kishori Lal Gupta & 
Bros., A.LR. 1953 Cal. 642, per Bachawat, J. at 644. But the rule in Pinnel’s case, has no application in 
India. Venkatesa Iyer’s, 4th Ed. (1933) Vol.I at 111. This rule requires consideration for abandoned 
amountof the debt, while ‘remission’ within meaning of Sec.63 of the Indian Contract Act, 1872 is valid 
without consideration, it does not need consideration for the amount which is remitted by the creditor. — 
For instance, in Harichand Mohan Gopal and Co. v. State of Punjab, A.LR. 1973 S.C. 381, where the 
Government decided to recover only 40 per cent of the amount due bya firm, the Supreme Court held 
that it amounted to remitting a part of the amount within Sec.63 of the Indian Contract Act and no 
consideration is required therefor. However, it is to benoted that a mere promise to remit wholly or in 
part is not binding without consideration. Ramaswami v. Rudrappa, 1939 M.W.N. 464. Sce also 
Balasundra y. Ranganatha, (1930) I.L.R. 53 Mad. 127, Ramanarasu v. Venakata Reddi, (1 933) LL.R. 56 
Mad. 198. i 


Another significant point to be noted is the difference between novation and remission. There are 
two main factors establishing difference between these two doctrincs. First, the ‘novation’ requires an 
agreement with consideration but the ‘remission’ does not. Secondly, the ‘novation’ should be made 
before breach of original contract, Manohar Koyal v. Thakur Das, (1888) I.L.R. 15 Cal. 319. But for 
contrary view see Ramiah v. Somasi, (1915)29 M.L.J. 125 and recommendation of Law Commission of 
India, 13th Report (1958), Para. 77, whereas the ‘remission’ can take place before and after breach of 
contract. Before breach the promisee can release the promisor from obligation gratuitously Jitendra 
Chandra v. S.N.Banerjee, A.LR. 1943 Cal. 181 at 184, 187 and after breach the promisee can release 
promisor ‘from his liability arising on such breach’. Manohar Koyal v. Thakur Das, (1888) I.L.R. 15 Cal. 
319. 


The principle of ‘remission’ is, thus more liberal than the English doctrine of ‘accord and satisfac- 
tion’. However, both of these doctrines are very uscful because firstly, they provide an opportunity to 
the partics to rethink over performance of contractual obligation and secondly, they enable the 
promisce to release the promisor from performing a part of contractual obligation. 


In view of the above discussion, no amendment is proposed to Scc.63 of the Indian Contract Act, 
1872. 
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Child Custody : Mother or Father 
By 
Nadir Modi, Advocate, Bombay. 


When marriages break up, bitter and prolonged battles often follow over the custody ọf minor 
children. 


More often than not, the custody of minor children particularly of children under 7, is given to the ' 
mother. Whether she is psychologically fit to rear the child or not and whether the psychological growth ' 
of the child will be better if the custody is given to the father or not, are factors to which more judicial 
attention could be usefully given. 

The modern tendency in child custody cases is to avoid any decisions based on any a priori 
assumption that for the welfare of the child the custody should be given to the mother. 


Increasingly Judges show understanding and compassion in their decisions and have moved away 
from the earlier pattern of judgments which unwittingly tended, in the words of Dr.Arnol A-Hutschnecker 
to be cruel, stereotyped.and devoid of any genuine psychological awareness of the child’s needs or 
interests. 


In this regard, a few recent Indian decisions show how the much spoken of paramount welfare of the 
child has been safeguarded by the custody of minors being given to the fathers and their families. 


In Shoib alias Shebu v. Sabir Ah, (1986)II D.M.C. 505 at 506 (All.), the Allahabad High Court held 
that: “In spite of the fact that the mother is entitled to the custody of her male child until he has 
completed the age of seven years, still the welfare of the child will be kept in view before deciding the 
custody.” 


In this case in fact the son who was only 4 years of age was allowed to remain with the father and the 
Court without arriving at any adverse conclusions regarding the mother’s character or conduct decided 
that it was in the paramount interest of the 4 year old son to allow him to remain with the father and the 
father’s family. 


In Bilkis, W/o. Munne Khan v. Munne Khan, (1987)32 M.P.L.J. 430, the facts were that a Moham- 
medan wife was living separate from her husband. She filed a petition for custody of her minor son aged 
about 2 1/2 years. During the subsistence of the marriage it was found that she was residing at a distance 
from the husband's home and neglecting to take proper care of the child. 


On these facts the court held that it was not for the welfare of the child even though the child was 
of tender ycars to give his custody to the wife and custody of the 2 1/2 years old son was given to the father. 


In ¥.Varalakshmu v. Kanta Durga Prasad, (1989)1 D.M.C. 379 at 380 (A.P.), the Division Bench of 
the Andhra Pradesh High Court had to decide another custody battle where the minor son involved wad 
just about 5 years of age. Here again the High Court held that the paramount welfare of the son was in 
allowing him to remain with the father and his parents. The child had be-#?*yappily residing with the 
father and his parents when the mother had applied for custody. The trial urt refused custody to the 
mother and the Appcallate Court upheld the refusal. 
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This decision contrasts favourably with the fictional decision in the much talked about movie, 
Kramer v. Kramer, where the father and not the mother was bringing up the child. In the film, the 
husband, a young, ambitious vice-president of a company, is not aware of the emotional needs of his very 
attractive wife. In her quest for “fulfilment”, she chooses to leave her husband and her young child with 
seemingly no previous quarrel. 


She goes to California, sees a psychiatrist, has severa] affairs, and after about two years returns to 
New York and sues for custody of her child. The Judge proceeds on the patently erroneous basis that 
itshould be routine procedure to award the custody ofa child toa mother, whether she is psychologically 
fit to rear the child or not. 


The Judge awards the mother the custody of the child, a decision that is depicted in the film, as cruel 
and void of humanity. The mother is at first triumphant. But then comes a dramatic change of heart. 
Perhaps seeing the pain of the defeated ex-husband (or is it a flash of guilt or magnanimity), she allows 
the child to stay with the father. 


This film as commented on by Dr.Hutschnecker, reflects a modern trend that corrodes, if not the 
sanctity of marriage, then atleast a deeper meaning of a commitment. 


Why did this woman marry this particular man? His looks? His future that seemed secure? Did she 
use him for a start in her own life? And why did she not talk to him if she felt dissatisfied? Both were 
educated people. Why, instead of trying to communicate and come to an understanding, did she like an 
angry and irresponsible child, run away to satisfy her own selfish needs? Was it for survival or simply an 
ego tussle or a powcr play? 


True, the man pursuing his own American Dream was so busy building his career that he perhaps 
did not notice his wife’s dissatisfaction. Evidently they did not communicate and thus were unaware of 
each other’s needs and feelings. 


It is the story of many people who thought they were in love, which dynamically means they move 
toward one another. But contrary to usual experience, when people begin to fall out oflove, forwhatever 
reasons, they move against one another. That is, they either fight or make adjustments. In the film they 
move away from each other-a breaking away or, symbolically death! 


It is heartening to note that Indian Courts in this as in many respects show a greater awareness of 
human needs and do not blindly or short-sightedly follow the “mother first” principle while deciding 
custody battles. 


In Lekh Raj Kukreja v. Smt.Raymon, (1989)38 D.L.T. 137, the Court was concerned with the question 
ofthe interim custody ofa minor male child aged 11 years. The trial Court gave the custody to the mother 
on the ground that the minor son would then be in the company of his sister whose custody was with the 
mother. 


In revision, it was held that the father was the natural guardian and that the welfare of the child also 
demanded that he should be in the custody of his father especially as the chug himself also showed an 
inclination to stay with the father. 


On the same lines, in Tara Chand Mavar v. Basanti Devi, (1989)1 D.M.C. 402 (Raj.), the Division 
Bench of the Rajasthan High Court in appeal reversed the decision of the Family Court giving custody 
ofa 7 year old minor son to his mother stating that sentimental considerations in favour of the mother’ 
Ought not to prevail over the welfare of the minor where the father was a fit person to be a guardian and 
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in the opinion of the Court it was in the interest of the minor son that he should be with the father and 
the father’s family. 


In Shailaja, J., Erram v. Jayant V.Erram, (1990)2 Mah.L.R. 492, once again the same question was 
decided by a Bench of the Bombay High Court in the same manner. In this case, the mother was a 
working woman and remained outside the home until 4 p.m. 


The minor-a son-expressed a desire to reside with his father. The court found that the minor was 
getting his education properly and that the aged parents of the father were ina position to look after the 
minor for the whole of the day. In thesecircumstances, the court came to the conclusion that the welfare 
of the minor demanded that he should be with the father and his family and not with the mother. 


This Article is not intended to suggest that in every case or in most cases, it is in the interest of the 
minor that heshould remain with the father and his family. Any such proposition would beas unjust and 
unsupportable as the opposite proposition, viz. that in every case, or in most cases, the custody of the 
minor should remain with the mother. 


It is submitted that in each case, it is a question of fact, and should be a matter of anxious 
consideration for the court, as to where the welfare of the child lies. 


There can be no general presumption to the effect either that the female of the species is deadlier 
than the male, as Kipling put it or that she is more beneficient than the male when it comes to the 
question of the custody of these unfortunate minors. 


o 
Feet 


A Gitical note on Zainab Bibi (died) and others v. 
. Syed Bhaudcen Sahib and others, 
reported in (1992)1 M_LJ. 446. 


By 


R.Govindarajan, Advocate, Madurai 


eet 


The above decision shows the eagerness with which the learned Judge has sought to give effect to the 
“equitable charge” in favour of the decree holder in a partition suit. I would not have ventured to write 
this article had the decision laid down the correct position conforming to the juristic canons of equitable 
charge. 


The facts of the case briefly are as follows: The revision petitioner obtained a decree for partition and 
in the final decree proceedings certain amount was found to be due to the petitioner for his share. He 
sought to execute the decree against the properties without attachment. There was no charge created 
by the decree over the properties and the lower court dismissed the application on the ground that the 
decree could not be executed without attachment. But the learned Judge following the dictum in.4..R. 
1951 Mad. 938, held that the amount due to a sharer in a partilion suit is not mesne profits as 
contemplated under O.20, Rule 12, C.P.C., but only a question of accounting under O.20, Rule 18, 
C.P.C. He further held that it is only a part of the divisible properties and so automatically a charge is 
created over the properties allotted to the accounting party and hence without attachment the 
petitioner can proceed to realise his dues against the properties and allowed the revision. 
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I would like to recall to the mind of the readers the principles underlying charge as embodied in 
Sec.100, T.P.Act before canvassing the dictum of the learned Judge in the above case. Charge could be 
created in three ways under law: (1) by agreement between parties, (2) by a statute otherwise known as 
legal charge, and (3) in equity. Of course, there is absolutely no difficulty in regard to charges created 
under first two categories. The third category is created on principles of equity and the same is of very 
limited scope. 


The principle of equitable charge developed and applied in Equity Courts in England has been 
approved by the Privy Council in 77 M.I.A. 24] and the same was applied in India also. The scope of this 
principle has been well enunciated by Justice Somayya in (1943)2 M.L.J. 27 relying upon 71 M.LJ. 
(Supp.) 1. It is worth recalling the words of the learned Judge. He says, “the equitable charge is based 
upon the doctrine of salvage lien. The doctrine of salvage lien which is applied to cases of this kind is 
based upon wider grounds. In case of maritime salvage from fire, if the person had not rescued the goods, 
all the persons who had various interest in those goods would have lost the whole ofit. The property over 
which they had interest is saved for them by the acts of the plaintiff’. Thus, it is seen that this doctrine 
will come into play only when the property is preserved from loss or destruction. This is the view of 
Kerala and Nagpur High Courts, whereas Calcutta, Allahabad, Patna and Bombay High Courts do not 
share this view. Thus, as pointed out by Mulla “the law on this point is therefore unsettled and there is 
no clear demarcation showing when the personal rights of reimbursement carries with it also an 
equitable charge”. ; 

While dealing with equitable charge, one other aspect has also to be brought to the readers’ notice. 
It has been held that a charge created by the operation of law is not the same thing as a charge created 
undera decree. Thus one finds a charge decree also is inexecutable and in spite of this unwittingly courts 
are passing a charge decree and thesame is being executed without attachment. I would here submit that 
a compromise decree creating a charge will be an exception because, in that case charge is being created 
by act of parties with the seal of the court as laid down in Sec.100, T.P.Act. One can usefully refer to the 
decisions reported in A.I.R. 1948 Pat. 199, A.I.R. 1956 Mad. 67, A.I.R. 1958 Mad. 23, A.I.R. 1959 A.P. 622 
(F.B.) and also A.L.R. 1968 Cal. 336. | find a diametrically different view expressed in 4.L.R. 1975 A.P. 
217. It has been held that “a member ofa coparcenary is entitled to a share in the profits accrued from 
the family properties just like the very properties themselves which are liable to be partitioned under 
the final decree. However, it cannot be sgid that such a right to claim a share in the profit along with a 
share in the joint family property would amount to creating a charge over the properties that would be 
finally allotted to the manager or other coparceners who are in possession of the family properties 
subsequent to the date of the plaint and before the delivery of possession of the properties allotted to 
the coparceners at the final division of the properties. No charge can be claimed by the plaintiff decree- 
holder unless the ingredients of Sec.100, T.P. Act have been proved". i 


In the light of the above, when one clinically examines the case under reference, none ofthe elements 
to create a charge exists. I would therefore submit that the dictum requires reconsideration as the 
different aspects have not been placed before the learned Judge. 


ests 
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Brutum Fulmen (An exercise in Futility) 
Its scope and limitations in Civil Proceedings. 
By 


Shri T.A. Varadarajan, M.A., B.L., D.P.P.A., 
Advocate, Madurai. 


The above Latin Maxim has not been properly understood and appreciated by the legal elite of the 
land. It is invoked indiscriminately, without much thought and concern. Much remains to be done at 
high Judicial level, to clarify its moorings, set down and delineate its barriers and boundaries. 


Wharton’s Law Lexicon - in its early 5th edition gave out simply that it means, “an empty threat; an 
empty noise”. 


As far as my research goes, it was the late lamented Mr.Justice N.Chandrasekara lyer, as Judge of 
Madras High Court who found some use to invoke the above doctrine. In (1945)1 M.L.J. 44, he threw 
out in second appeal, a plaintiffs suit in Civil Court and a decree for possession of the tenement from 
his tenant, for the reason that the Rent Controller alone under the then House Rent Control Order had 
the-Jurisdiction to evict a tenant observing that the Civil Courts will not indulge in Brutum Fulmen i.e., 
meaningless pastimes by passing an empty useless decree. But the above decision was dissented from, in 
two judgments by Mr.Justice Byers and also by Mr-Justice Mack in a decision of his own. The Division 
Bench of Rajamannar, C.J. and Raghava Rao, J.,in (1949)1 M.L-J. 452, expressing that the Latin maxim 
will not fit in with a case of the kind referred to by Justice N.C.lyer, overruled his decision. Holding that 
the bar of Civil Court’s jurisdiction to pass decrees must be by express statutory enactment, the Bench 
voiced forth that there are still areas and spheres left, wherein the competence to execute Civil Court’s 
decrees, remained untouched under the House Rent Control Order. It also held that decrees of Civil 
Courts, will get revived with life and become certainly executable, after the lapse and repeal of Rent 
Control legislation. 

9 

It is well known that Sec.34 of the present Specific Relief Act, 1963, which is verbatim the same as 

Sec.42 of the same Act of 1877, dealing with passing of declaratory decrees, enacts in its proviso: 


“That no court shall make such a declaration (as found in the main section) where the plaintiff being 
able to seek further relief than a mere declaration of title omits to do so”. 


Itis only a statutory recognition of the above dictum that the court will not indulge in passing empty, 
uséless declaratory decrees without its having the power to implement its mandates, 


A glaring instance of the Civil Courts applying the above Latin Maxim often, is found in their refusal 
to exercise their power of restrictive injunction, once they are made aware that the objects, viz., Court deposit ` 
monies, building constructions and the like, over which their injunctive power is invoked, is not any more 
available for its reach or control, in that, they had either been withdrawn, or destroyed earlier under due 
process of law or even otherwise. In such situations, the only course open to the indigent litigant, is to 
seek later, for a mandatory, or the like practical remedy, before proper forums at proper time, to 
vindicate their rights. 


The author of this article will feel thankful for the legal profession in the country and Tamil Nadu 
in particular, ifthey can enlighten all concerned by citing any and more instances, in other legal spheres, 
where the Principle of the above maxim, has been invoked in civil proceedings. bd 
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A Comment on Scc.23 of the Hindu Succession Act of 1956. 
By 
M.R. Pradeep Kumar, M.L. 
(Formerly Junior Professor, Law College, Madurai) 
Advocate, Krishnagiri. 


As per Sec.23 of the Hindu Succession Act of 1956 (hereinafter called the Act) where a Hindu 
intestate has left surviving him or her both male and female heirs specified in the Class I ofthe Schedule 
and his or her property includes a dwelling house wholly occupied by members of his or her family, then, 
notwithstanding anything contained in the Act, the right of any such female heir to claim partition in 
the dwelling house, shall not arise until the male heirs choose to divide their respective shares therein. 


The main postulates of the above section are as follows: 
1. The intestate should leave a dwelling house. 
2. The intestate should be survived by the male and female heirs specified in Class I of the Schedule. 
3. The dwelling house must be wholly occupied by the members of the intestate’s family. 
4. The right ofa female heir shall not arise until the male heirs choose to divide their respective shares 
in the said house. 


The plain meaning of this section is that the male heirs by keeping ‘mum’ without claiming a 
partition, in the dwelling house, wholly occupied by the members of the family, can defer the right of a 
female heir to claim partition in the house. Thus, there is a possibility that the female heirs may 
permanently be deprived of their right to claim partition, in the dwelling house by a ‘motivated attitude’ 
on the part of the male heirs. 


Now a question would arise, as to what happens when the intestate has left him surviving only one 
male heir, and one or more female heirs. In such a case, there is no need at all for the only male heir to 
claim partition and he can enjoy the dwelling house on the ground that it has been wholly occupied by 
the members of the family, thereby permanently postponing the right of female heirs to claim partition 
in the house. Even the judicial pronouncements in a case of the above said facts are not uniform. 


InA.T.R. 1993 Ori. 36, a Full Bench of the Orissa High Court had an occasion to considera case, where 
the intestate was survived by only one male heir and one or more female heirs. The F.B. following its 
earlier decision in A. LR. 1975 On. 208, has held that the ‘restriction’ imposed by Sec.23 of the Act will 
never apply to a casc, where the intestate has been survived bya single male heir and one or more female 
heirs, of Class I of the Schedule ofthe Act, relying on the expressions, ‘male heirs’ and ‘respective shares’, 
employed in Sec.23 of the Act. In simple words, in a case of a single male heir inheriting simultaneously 
with onc or more female heirs, it would not bea postponement ofa right to claim partition at the instance 
of the female heir, but it would be a complete denial of such a right, as there would be no occasion for 

the male heir to claim share against any other male heir. 


Contrary to the abovesaid verdict, our Madras High Court by its Division Bench in (1980)1 M.L.J. 
492: AIR 1981 Mad. 62, has held, that the ‘restriction’ imposed by Scc.23 of the Act, will apply even 
to a case, where the intestate was survived by a single male heir and one or more female heirs. The D.B. 
of the Madras High Court tried to justify thcir stand on an analysis of the ‘legislative intent’ that a 
dwelling house of the family must be preserved from being fragmented or disintegrated. 


As there is no decision of the Apex Court in regard to this crucial point, there is conflict of judicial 
opinion among various High Courts. The language employed in Sec.23 of the Act, has given rise to 
different ways of interpretation by various High Courts. The Division Bench of the Madras High Court 
in coming to the conclusion, that ‘restriction’ imposed by Sec.23 of the Act will apply even to a case of 


Tl] JOURNAL 17 


a single male heir with one or more female heirs, has considered the ‘relative hardship’ caused to both 
sides and it has opined, that injustice would be done to the single male heir, if female heirs are given the 
right of claiming partition in the family dwelling house. The Orissa High Court on the other hand, has 
taken the view that by conferring a right on the female heirs to claim partition in the dwelling house no 
injustice will be caused to the single male heir, and if the restriction imposed by Sec.23 of the Act is 
applied, the female heirs would be permanently deprived of their right to their respective shares in the 
dwelling house. To borrow the language of the Orissa High Court, “The legislature, having given the 
female heirs, absolute right by inheritance by one hand, could not have taken away the same by the 
other”. i 

Therefore, it seems, that it is a matter for interpretation, in exploring the ‘true intent’ of the 
legislature. If the object of the legislature is to confer an absolute right for women to property, as has 
been done under Sec.14(1) of the Act, it would be strange to apply the restriction imposed by Sec.23 of 
the Act (7.¢.) an embargo on female heirs to claim partition in the family dwelling house, until male heirs 
choose to divide, to a case wherein the intestate has been survived by more than a male heir and one or 
more female heirs, but at the same time, not applying the restriction in a case of a single male heir with 
one or more female heirs. Thus, it is the ‘number’ that determines the right of a female heir to claim 
partition in a dwelling house. This position seems to be somewhat queer, and therefore there is a need 
for amendment in the section, so as to make the female heirs not dependent either on ‘number’ or 
‘choice’ of the male heirs, in the matter of claiming partition in the dwelling house. 
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BOOKS REVIEW 


I. Principles and Precedents of Pleadings and Conveyancing By U.M. Pandit and S.M_Amin. Published 
by N.M. Tripatlu Private Limited. Price Rs.150. 

Pleadings and conveyancing are two importants limbs of legal profession. Without knowing the 
principles of pleadings and precedents one cannot be a successful lawyer. A knowledge of conveyancing 
is absolutely necessary for every one whether a lawyer or an ordinary citizen. The two subjects are 
brought out in one book. 

The book contains two parts, the first part dealing with pleadings and the other part with conveyancing. 
The first part is divided into thirteen chapters. Each chapter is subdivided into different headings. 
Separate chapters are devoted to matrimonial causes, writ petitions and petitions for grant ofsuccession 
certificate. 

Part two contains sixteen chapters. Each chapter is again subdivided. General data is given in each 
chapter. Draft documents are also given. The author has quoted important cases wherever necessary. 
Case laws seems to have been uptodated. There is an index to this book given at the end. The foreword 
to this book is written by R.C.Mankad, Judge, High Court of Gujarat. 

This book 1s a must for every lawyer and law students. 


I]. Equity Trusts and Specific Relicf By S. 7. Desai. Published by Tripathi. Price Rs.125. 

The book under notice though small deals with three important branches of law namely Equity, Trusts 
and Specific Relief. The topic though seems to be somewhat unfamiliar but on a careful consideration 
onc will certainly understand the importance. The author of the book Sri S.T. Desai is well known in the 
legal circles. He has written and edited several law books. His masterpieces are ‘Hindu Law’ and ‘Law 
of Partnership’. The very fact that this is the 9th edition itself reveals how popular and useful the book 
has become. 

The book contains five parts. Parts I and II deal with Equity in England and India. Part III is devoted to 
Indian Trusts Act. Part IV of the book deals with Specific Relief Act, 1963 and Part V speaks of 
preventive relief. One special feature of this book is there is a foot note in almost every page which ° 
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contains quotation from reputed authors. 

The case law is given wherever necessary. There is an index at the end. The table of cases is given at ine 
beginning. 

This book must find a place in the library of every lawyer. 


II. Anti Defection Law and Parliamentary Privileges. By Sri Subhash C. Kashyap. Published by Tripathi. 
Price Rs.250. 

This is the first edition of the book under notice. The foreword to this book is written by Sri Soli 
J.Sorabjee, Senior Advocate, Supreme Court. The author of the book is a consultant in Constitutional 
Law and Parliamentary affairs. Defection has become a fashion of the politicians and to have a check 
on the defection of a member from one party to another party the Anti Defection Law was codified. 
This book contains nine chapters. The first chapter is devoted to introductions and background of law. 
Chapter IT speaks of Constitution of the Law. Third chapter deals with cases in State legislations. 
Chapter IV contains the Lok Sabha and Chapter V is headed as the case of the twenty in the Lok Sabha 
speakers court. The sixth chapter is devoted to reforming the law. The seventh chapter is titled as 
Parliamentary Privileges, party whips and Anti Defection Law (A case study). Chapters VIII & IX deals 
with the Anti Defection Law and disqualification an grounds of Defection Rules, 1988 respectively. 
There are three annexures to this book. Annexure I contains Supreme Court Judgments. Second 
annexure contains decision by Speakers of State Assemblies in Defection Cases (1985-92) and last 
annexure contains decision by Lok Sabha Speakers in the Janata Split Case (11th January, 1991). There 
isan Indexat theend. The table ofcases is given at the beginning. Important cases are discussed wherever 
necessary. This book will certainly add to the prestige of any library. 


IV. The Indian Constitution and International Law. By P.Chandrasekara Rao. Published by Taxman. 
Price Rs.400. 

Though the words ‘Indian Constitution’ and ‘International Law’ are very familiar terms a knowledge of 
the two is absolutely necessary for every citizen. The author of the book who has obtained a Master’s 
degree from the University of Madras and is the Law Secretary to the Government of India. The author 
of the book in his preface has stated that the views expressed in this book are his personal views and do 
not necessarily refloct the view of the Government of India. The book contains three parts. The first part 
deals with the basic structure of International Law. The first chapter is subdivided into six headings. 
Such as: (1) “The directive principles of State Policy”, (2) The subject of International Law, (3) Basis 
and Efficiency of International Law, (4) Sources of International Law, (5) Quintessence of Interna- 
tional Law, (6) State jurisdiction. Part II of the book is devoted to International Lawand Municipal Law. 
It contains four sub-headings. Dealing with Anglo American practice. The British Act of State the 
Foreign Act of State and Facts of State. Part III of the book deals with International Law in the Indian 
Constitution. Under this part the following topics are dealt with. (1) The Constitutional basis, (2) 
Treaties, (3) Customary International Law, (4) Decisions ofinternational conferences, (5) Act of State, 
(6) Facts of State. There is a name Index and subject index given at the end. The other features of the 
book are: (1) Abbreviation, (2) Table of Statutes, (3) Table of Treaties, (4) Table of other Documents. 
The table of cases is given at the beginning. The table of cases is divided into four parts the first part 
dealing with cases decided by permanent Court of International Justice and the International Court of 
Justice. Under the second part is dealt with cases decided by Courts in India. The third part contains 
English Cases and fourth part deals with cases decided by Privy Council. The fifth and sixth parts are 
devoted to cases decided by Courts of the United States of America and cases decided by Courts ofother 
States. The case law is almost uptodated. The author of the book under notice has referred to very recent 
cases decided by the Supreme Court, ie. Sub Committee of Judicial Accountancy v. Union of India, A.LR. 
1992 S.C. 320. The author has referred to the books on interpretation of statutes such as Maxwell. The 
author of the book has adopted simple language which can easily be understood by anybody. 

This book will easily serve the purpose for which itis written and will enhance the prestige of any library. 


Iq] JOURNAL 19 


V. Indian Judiciary. By Dr.Pannalal Dhar. Published by Law Book Company (P) Ltd., Sardar Patel Marg, 
Allahabad-211 001. Price Rs.260. 

The subject that ıs chosen by the author of the book cannot be said to be a new one. Every citizen of our 
country ought to know about Indian Judiciary. Indian Judiciary has undergone sweeping changes. The 
author of the book has dealt with in this book various aspects of Indian Judiciary. 

The book contains seven chapters. The first chapter deals with Independence of Judiciary, the second 
chapter is devoted to appointment of Judges and the third chapter speaks of Transfer of Judges. Chapter 
IV is subdivided into A to J. Chapter Vis concerned about Public Interest litigation. Chapters VI and 
VII deal with ailing judiciary and reforms and judicial justice respectively. There is an epilogue and an 
index at the end. Bibliography and table of cases are given in the beginning. 

The author of the book has referred to English and American cases besides Indian Cases wherever 
pecs Important cases of the Supreme Court find place in the book. 

The getAip of the book is very attractive and the prints are very bold. This will be very useful to lawyers, 
judges and law students. This book will be a welcome addition to any library. 


VI. Law of Property Tax under the Madras City Municipal (Corporation) Act, 1919 with Rules. By 
K.S.Mahalingam. Published by Prabhu Publications. Price Rs.45. 

This book under review is written by Mr°-K.S.Mahalingam, Advocate, practicing in Madras City. The 
author of the book has included the cases of the High Court and the Supreme Court. The Return Forms 
are also pyblished. The book would certainly serve the purpose for which it is written. ~ 


VII. Indian Law of Marriage and Divorce. By Kumud Desai. Published by Tripathi. Price Rs.320. 
Marriage and Divorce have become part of our life. Of late, these two terms-are frequently used and 
offten talked of. Therefore, it is necessary to have a knowledge of the Law of Marriage and Divorce. 
The author of the book has chosen avery popular topic for his book and has dealt with it very nicely. The 
book contains six main parts. The main parts are again subdivided into many chapters, Part I deals with 
the Special Marriage and Divorce. This part is again divided into eight chapters. Part II is devoted to 
Hindu Law of Marriage and Divorce. Part II] contains Muslim Law of Marriage. This part consists of 
five chapters. Part IV speaks of Parsi Law of Marriage and Divorce. Under this part Parsi Marriage and 
Divorce Act is given. Fifth part is devoted to Christian Marriage and Divorce. Under this part the Indian 
Christian Marriage Act is deált with. The Indian Divorce Act (IV of 1869) is separately given. Part VI 
is in general. An appendices containing the enactments under Marriage and Divorce are given. There 
is a table of case and an index. Reputed casés are dealt with wherever necessary. Case law seems to have 
been uptodated. E 

The very fact that the book is the fiftheedition reveals how popular the book is. 

` The author of the book has dealt with thesubject methodically. He has taken lot of pains to refer to case 
laws. This book will be very useful to lawyers, lawstudents and jurists. This book isa must for every lawyer 
and it must find a place ih the lawyer’s library. LPBT S 
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VIII. Law Rclating to the Army in India By Col.Nilendra Kumar and Rekha‘Chaturvedi. Published by 
T.N. Tripathi Private Ltd. Price Rs.300. 

There are very few books on this subject. The book under notice is the second edition of the book. The 
foreword to the first edition is written by Field Marshall S.H.F.J. Manekshaw M.C. 

The book under notice contains two parts. Part I deals with Rules of Law Relating to the Army. This 
part is divided intonumber of sub headings and they are arranged in alphabatical order. Reference is 
made to the decided cases on this subject and the actual décision in each case is given at the end. Latest 
cases of the Supreme Court and the High Courts are referred to. Reference to the relevant rules is also 
made wherever necessary Appendix I of Part II of the’book under notice is devoted to the Army Act, 1950 
with notes. The sections of the Act are given in order and there is notes under each section. Meaning 
of the words are also given with reference to the definition in LP.C. and other similar enactments. 
Appendix two of Part II deals with the Army Rules, 1954. 
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There is a list of abbreviations used in the book and also there is a table of cases. The table of cases is 
divided into two headings, as reported and unreported cases. 
This book will be very useful not only for Army people but also for others as well. It will certainly serve 
the purpose for which it is written. It will be a welcome addition to any library. 
IX. Electricity Laws of India By Akhileshwar Dayal Published by The Law Book Co. (P) Ltd. Price 
Rs.500. 
There are very few books available though number of books are written by different authors on familiar 
and common subjects. The author of the book under notice has taken the bold attempt of writing a book, 
on the subject which is not very familiar. 
The book under notice is the first edition of the book. The book contains three parts. Part I deals with 
Indian Electricity Act, 1910. Part II is devoted to Electricity (Supply) Act, 1948 and Part III Appendices. 
Part I is divided into four parts. The first part contains preliminary, the second part deals with supply 
of energy, the third part speaks of supply, transmission and use of energy by non-licensees. Th¢ last part 
is devoted to generally containing protective clauses and supplementary. A schedule also is given. Part 
Il issub divided into VII chapters. The first and secogd chapters contain the Introductory and Electricity 
Authority the third chapter deals with the State Electricity Board, Generating Companies, State 
Electricity Consultative Councils and Local Advisory Committee. The fourth chapter is devoted to 
powers and duties of State Electricity Board and Generating Companies. Chapter V deals with the 
Worksand Trading Procedure of the Board and the Generating Company. Chapters VI and VII contain 
` the Board's Finance Accounts and Audit and Miscellaneous respectively. There are nine schedules 
under Part H.. The Appendices under Part II contain the following: (1) Indian Electricity Rules, 1956, 
(2) The Central Electricity Authority Regulations, (3) The Atomic Energy Act, (4) The Consumer 
Protection Act, (5) The Electricity (Supply) Annual Accounts Rules, 1985, (6) The Central Electricity 
Authority Rules, 1977, (7) List of Allied State Acts and Rules. The Index to the book is given at the end 
and the table of cases at the beginning. The author of the book has given a synopsis to each section 
containing State Amendment, Legislative change and scope of the section. Cases are given wherever 
necessary. Cases decided by the Supreme Court and High Courts are referred to and case law seems to 
have been uptodated. 
The author of the book under notice has taken very great pains to bring out this excellant book. The get 
up of the book is attractive. The cover contains a picture and a look at the book will prompt the person 
to turn to the pages. The price also is very reasonable. In short the book under notice contains very 
valuable information relating to the Electricity Laws in India. This book must find a place in every 
library. Practising lawyers and Judges will be very much benefited by the book. 
X. The Indian Registration Act By Mulla. Published by N.M.Tirupathi (P) Ltd. Price Rs.250. 
The book under notice is the ninth edition. That shows how popular the book is. The author of the book 
is nota stranger. He has written a number of books which have gained great reputation in the legal circle. 
This book under notice is not an exception. A knowledge of the Indian Registration Act is absolutely 
necessary. 
This book under notice contains fifteen parts. Part I deals with Preliminary. Part II speaks of the 
Registration Estatablishment. Part III is devoted to Registrable documents. Part IV and Part V are 
concerned about the Time of Presentation and the place of Registration. Part VI deals with presenting 
documents for Registration. Part VII contains enforcing the appearance of Executants and Witnesses. 
Part VIII speaks of Presenting Wills and Authorities to Adopt. Part IX and Part X are devoted to deposit 
of Wills and the effects of Registration and non-Registration respectively. Part XI deals with the duties 
and powers of Registering Officers. Under Part XII refers to Refusal to Register. Parts XIII, XIV and 
XV are devoted to the fees for Registration. Searches, Copies, Penalties and Miscellaneous. There is an 
Index at the end. A comparative table of the sections of the Five Registration Acts is given. There is an 
addendem and table of cases. The author has taken pains to quote a number of cases. The cases of the 
various High Courts and the Supreme Court are given. The case law is uptodated as far as possible. This 
book under notice will be very useful to lawyers and other Government departments. This should find 
= a place in any library. 
sterse 
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A critical note on 
Arumugalakshmi Ammal v. Mohamed Shaffi, (1993)2 M.LJ. 149. 


By 


M.Sekar, Advocate and Pleader for Government, 
Ambasamudram, Tirunelveli-Kattabomman District. 


Incase of sale agreement of immovable property, the undertaking to pay a sum of money or to forfeit 
asum of money fixed interroram without reference to any estimated damages on breach of the contract 
is in the nature of a penalty and the party claiming compensation must prove the loss suffered by him 
vide Ramaswami Gounder v. Kuppuswami Gounder, (1978)2 M.L.J. 313: 91 L.W. 632. The abovesaid 
legal dictum has been enunciated by His Lordship Justice Sethuraman. His Lordship Justice Sethuraman 
has followed the Privy Council decision in Bhaiponna Singh v. Bhai Arujanan Singh, A..R. 1929 P.C. 179: 
30 L.W. 281. Where Judicial Committee has held that the effect of Sec.74 was to disentitle the plaintiff 
to recover simpliciter the sum fixed in the contract, whether penalty or liquidated damages and that the 
plaintiffs must prove damages they had suffered. In addition, His Lordship Justice Sethuraman has 
followed the decision A.I.R. 1970 S.C. 1955: ()1970)1 S.C.R. 928. In the abovesaid decision, the Apex 
Court has clearly declared the Law at page 933 and 934 that, “where loss in terms of money can be 
determined, the party claiming compensation must prove the loss suffered by him”. This declared law, 
has again been followed in Union of India v. Ram Pen Distillery and Chemical Co., A.I.R. 1973 S.C. 1098. 
The above decision of His Lordship Justice Sethuraman in Ramaswami Gounder v. Kuppuswami 
Gounder, (1978)2 M.L.J. 313: 91 L.W. 632, affirmed on appeal by a Division Bench decision of Madras 
High Court in (1979)1 M.L.J. 343: 92 L.W. 3. In the abovesaid (1979) 1 M.L_J. 343, the then Chief Justice 
His Lordship Justice Ramaprasada Rao, who has spoken for the Bench has held “without reference to 
any actual damage, the amount referred to in the agreement cannot be forfeited, because it would be in 
the nature of penalty. Proofofactualdamage is a sine quonon to seek damage”. In contra, to the abovesaid 
proposition of law declared by the Division Bench decision in (1979)1 M.L.J. 343. His Lordship Justice 
Thanikkachalam has held in (1993)2 M.L.J. 149, that defendant not required to establish the damages 
suffered by him to forfeit the advance amount which is part of purchase price, paid to him under sale 
agreement of immovable property. The view of His Lordship Justice Thanikkachalam goes against the 
abovesaid Division Bench decision. So, the decision in (1993)2 M.L_J. 149, may require kind reconsid- 


eration. 
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Legal Reforms for Speedy Disposal of Cases. 
By 


M.Veerabhadra-Rao, Advocate, Secunderabad. 


Law’s delays have become proverbial. The contributing factors are numerous. To start with, it is the 
lack of properly trained and sufficiently knowledgeable judicial officers as also the limited time available 
to the existing Courts for disposing off the cases that are being agitated in the various Courts. The system - 
which is in vogue is one that facilitates filing of numerous proceedings under the procedural law of the 
larid. No serious attempt has been made since Independence either by the Legislature, Judiciary or the 
profession for tackling the problem of law’s delays. The Civil Procedure Code was amended in the year 
1973, for the avowed purpose of speeding up the disposals. However, the amendments made are such 
as would further delay matters and the amendments did not contribute to speeding up of the disposals, 
on the other hand the cry is on for speedy disposal. 

2. Disposal of the cases pending in Courts can be speeded up by appointment of knowledgeable 
judicial officers and a co-operating Bar. Involvement of the Bar in deliberations for finding ways for 
speedy disposal of the cases is essential. However, the Bar is neither being consulted nor involved in any 
deliberations that take place with reference to speeding up of the disposal of cases. It is unfortunate that 
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the powers that be do not realise the need to take the Bar into confidence and involve them in measures 
to be taken for speeding up disposal and avoid law’s delays. There is a news item recently that the Union 
Law Minister is calling for a meeting with the Chief Justice and the Law Ministers of the States for 
discussing the law’s delays, and for finding out ways and means by which the disposals of cases can be 
speeded up. The Union Law Minister is committing the same mistake of calling on the limited 
knowledge of the judicial officers and the Law Ministers, for finding out ways for speedy disposal. The 
Law Minister should involve the Bar and the Representatives of the Bar Councils of various States and 
the Bar Council of India. Unless this is done, no purposeful dialogue can ensure nor any decisions be 
taken for s ing up the disposals. A few of the following suggestions may be considered for evolving 
measures for speedy disposal of the cases. 

3. As already stated, apart from the amendments of 1973, the Civil Procedure Code remains the 
biggest stumbling block for speedy disposal of the cases. Disposal of the cases does not in any way solve 
the problems of litigant, who pay heavy Court fees for vindicating his rights. We have to address 
ourselves to the speedy redressal of the litigant who come to Court at huge expense. O.21 of the Civil 
Procedure Code is the stumbling block. It is time that repeal of O.21 is seriously contemplated and 
measures for amending suitably O.20 of the C.P.C. and other provisions is taken up. Proposals in this 
regard can be sought from the Bench and the Bar. 

4, With the existing Courts it is impossible for avoiding law’s delays unless measures are taken for 
speedy disposal of the cases otherwise than through the procedures now available. The measures that 
may be taken should be such as would classify the types of cases in Courts and deal with each 
classification of cases individually. The broad classification of the cases before Civil Courts are: 

(a) Suits for money. 

” Suits for injunction, and 

c) Suits for property rights. 

The first category of litigation is almost 50 per cent of the cases pending with the Courts. If all money 
suits are made compulsorily referable for arbitration the pendency on the files of the various Courts will 
decrease by 50%. For the purpose of choosing the Arbitrators, suits may be classified as, (a) under 
Rs.50,000, (b) under Rs.21 lakhs, and (c) above Rs.2 lakhs. The suits of the value of under Rs.50,000 may 
be referred for arbitrations by an Advocate of 10 years standing; suits upto Rs.2 lakhs referred for 
arbitration by an Advocate of less than 20 years standing and suits of more than Rs.2 lakhs to Advocates 
of more than 20years standing. Suits for injunction again account for about 30 per cent of the litigation, 
on the file of the various Courts. Suits with reference to property rights account for another 20%. If the 
evidence in the cases is made to be recorded outside the Court by nominating advocates of sufficient 
standing, depending on the importance of the cases for recording the entire evidence in the matter and 
the bundle is placed before the Court only for the purpose of arguments, lot of time will be saved in the 
Court for disposal of the matter. For example, any commissions for spot inspections, etc. which requires 
a critical examination and application of mind, the matters may be entrusted to Advocates who are 
having not less than 20 years standing. Mere recording of evidence may be entrusted to Advocates of less 
than 10 years standing. This will also provide work to Junior Advocates who are a very neglected lot. If 
numerous advocates are appointed for recording evidence in the cases there will be no need for 
appointment of more Judges or constituting more number of Courts. The same can be achieved by 
resorting to recording of evidence outside the Court by Commissioners. Apart from these, for every 
group of Courts a Registrar may be appointed who will be attending to all the preliminary work and only 
such cases where judicial order is required are referred to be posted on Bench. 

5. Ifa serious discussion is made with reference to the proposals contained herein above for working 
out modalities and for providing various amendments and measures for implementing through due 
judicial process the above recommendation, it will not only hasten disposal of matters pending before 
the Courts but also will be a great measure of assistance to the legal profession. 

6. One other suggestion made to hasten the disposals is for dispensing with payment of process, and 
service of summons, etc., being made obligatory on the part of the Court will bring in desired effect of 
serving the notice early. This will also save time of the Juniors which they arespending in writing process 
memos, and summon forms. 

7. It is desirable that a work plan may be evolved and due discussion be allowed to take place on the 
above proposals. It is always desirable that the legal profession is also taken into confidence while 
discussing measures for speedy disposal of matters pending before the Courts. 
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Scc.53-A of Transfer of Property Act, 
A Confusing Jingle of Clash between Shield and Sword. 
By 
K Kannan, Advocate, Cuddalore. 


The clankings of the sword and the shield are no more heard in the war front with modern weaponry. 
The archaic tools are however still in vogue in legal battles. The Transfer of Property Act, which spells 
out the equitable doctrine of part performance has created a good ground for manyaclash inall the High 
Courts of India. The raging question has been whether a person suing for injunction on the strength of 
an unregistered document brandishes a sword, so to say, or holds out a shield. The Privy Council in 
Probodh Kumar v. Dantmara Tea Co., I.L.R. (1940)1 Cal. 250: A.LR. 1940 P.C. 1 set the law too wide in 
making it appear that the doctrine of part performance, being one of defensive equity, cannot be availed 
ofbya plaintiff, suing for injunction. The Supreme Court in (1968)2S.C.J. 614: A.LR. 1968 S.C. 794 dealt 
with the doctrine ina case that did not call for invoking it. The High Courts have. over the period ofyears, 
made a liberal interpretation to Sec.53-A in favour of persons who invoked the doctrine of part 
performance but however, there seems a lurking doubt about the area that they can traverse. The 
attempt of this essay is to examine generally the trends relating to the conflicting views and the need for 
resolving it by adopting a dynamicinterpretation to the protective equitable doctrine that lies embedded 
in Sec.53-A of the Transfer of Property Act. 

In Veeraraghavan y. Gopala Kounder, A.I.R. 1942 Mad. 125, a suit filed for recovery of possession of 
the property allotted to a brother under an unregistered partition against the other brothers was 
dismissed by the court stating that the doctrine of part performance entitled a person in possession to use 
it as a shield on the conditions therein referred to and does not entitle a person who has lost such 
possession to recover it. The Privy Council A.I.R. 1940 P.C. 1: LL.R. (1940)1 Cal. 250, was a suit for 
injunction filed by the plaintiffs who were in possession of a tea estate under unregistered documents 
against the defendants who gota registered conveyance from the previous owners. The real contention 
between the parties related to the right of export quota under the India Tea Control Act, which was 
passed to regulate export of tea from India. The plaintiffs sued for declaration that the defendants had 
no right or title to the estate and that they were debarred from enforcing any right to the estate including 
the right to sell tea on the export quota. They also sought for injunction. While dismissing the suit, Lord 
Macmillan made the following remarks: 

“Their Lordships agree with the view expressed by Mitter, J. in the High Court that the right 

conferred by Sec.53-A was a right available only to the defendant to protect his possession. They note 

that this was also the view of their late distinguished colleague Sir Dinshah Mullah, as stated in the 
second edition of his treatise on the Transfer of Property Act at page 262. The section is so framed 
as to impose a statutory bar on the transferor; it confers no active title on the transferee. Indeed, any 
other reading would make a serious inroad into the scheme of the Transfer of Property Act”. 
The Patna High Court drew its inspiration from the Privy Council ruling and held in Kalyanpur Lime 
Works v. State of Bihar, A.ILR..1951 Pat. 226, H.P.Tirupathi v. Dayananda Devi, A.I.R. 1988 Pat 123 and 
in T:Parameswari and others v. S.S.Investments Private Limited, (unreported judgment dated 24.10.1991) 
cited in (1993)1 M.LJ. 576, that inasmuch as Sec.53-A could be used only as a shield, it could not be 
invoked by a person going to court seeking for injunction, because, invariably such a person uses the 
doctrine as a sword. In the first case, it was held that the plaintiff who held merely an agreement of sale 
could not obtain injunction restraining the defendant from dealing with the property since, any person 
suing for the performance of a contract may also ask for possession for its breach, either in addition to 
or in substitution for such performance. In the subsequent case the suit had been filed against the 
original owner for injunction by the plaintiffwho was originally a tenant but subsequent to the execution 
of an agreement of purchase, he contended, he continued to remain in possession not qua tenant but 
de hors the tenancy in his own right as a transferee. The injunction was refused on the ground that the 
plaintiff was seeking to the use of doctrine as the sword. The last of the unreported Patna case toned 
down the law as stated by the previous judges, in keeping with wider interpretation given by the other 
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courts, but stuck to its guns in refusing the relief of injunction on factual basis that the plaintiff who was 

seeking for injunction in the suit for specific performance was trying to use the doctrine as a sword. The 

Division Bench of Madras High Court in Krishnamoorthy y. Paramasivam, A.I.R. 1981 Mad. 310(D.B.), 

held that in a suit for specific performance the plaintiff cannot apply for interim injunction. It said that, 
itwas well established that the right conferred under Sec.53-A was a right available to the defendant only 
to protect his possession. “Though in English Law the equity of part performance is an active equity 
which the plaintiff in possession may enforce in any suit or proceedings, such as the suit for specific 
performance or for an injunction, such equity is not available under Sec.53-A of Transfer of Property 

Act.” The court held that the plaintiff seeking for injunction was using the doctrine notas a shield but 

as a sword and hence the plaintiff was not entitled to injunction sought for by him. The other trend of 
legal reasoning is led by Allahabad Court in Ramchandar v. Maharajkumar, ILL.R. 1939 All. 809: A.I.R. 

1939 All. 611, where the court, dispelling the contention that the doctrine of part performance could not 

be invoked by a plaintiff seeking for protection of his possession under an invalid lease, held that, “in 

a sense, he (plaintiff) is really a defendant and we see nothing in the terms of Sec.53-A of the Transfer 

of Property Act to disentitle him from maintaining the present suit”. The Lucknow bench was more 

forthright when it said in Ewaz Ali v. Firdans Jehan, I.L.R. 19 Luck. 565: A.I.R. 1944 Oudh. 212, that “it 

is clear in our mind that the Sec.53-A cannot be used as a weapon of attack; and that it confers upon the 
transferee the privilege of invoking the doctrine embodied therein, only as a shield against any invasion 
of his rights by the transferor or persons claiming under him. The words of the section do not warrant 
aconclusion thata plaintiffas such is necessarily barred from the benefit of the rule. Where by the nature 
of the case, as disclosed by the pleadings or otherwise, it is apparent that the transferee comes to defend 

his possession against the invasion ofit by the transferor, he is entitled to invoke the aid of the equitable 
doctrine therein embodied. 

The next leading judgment, which has dealt with the entire case law on the subject is the decision of 
Andhra Pradesh High Court in Achaiyya v. Venkatasubba Rao, A.I.R. 1957 A.P. 854. The Bench 
consisted of Subba Rao and Viswanatha Sastry,JJ. The Bench held inter alia, that, “the utility of the 
section or the rights conferred thereunder should not be made to depend on the manoeuvring for 
position in the court of law, otherwise, a powerful transferor can always defeat the salutary provisions 
of the section by dispossessing the transferee by force and compelling him to go to a court as plaintiff. 
Doubtless, the right conveyed under the section can be relied upon only as a shield and not as a sword 
but the protection is available to the transferee both as a plaintiff and as a defendant so long as he uses 
it as a shield”. 

A single Judge of Madras High Court in Mahalingam v. Ayyadurai, (1972)1 M.L.J. 9 and a Division 
Bench of the same in S.F. Munusamy v. Erusa Gounder, A.I.R. 1975 Mad. 25, fell in line with Andhra 
Pradesh view and held that a person cannot ask for title basing his claim on the fact that he has fulfilled 
the conditions of Sec.53-A. But he can as a shield ask for protection of the right envisaged by Sec.53-A 
by debarring, in other words, by getting an injunction against the transferor and those claiming under 
him from interfering with his possession. 

Could a person, who holds an agreement of purchase but the time for enforcement has not arrived, 
sue for the reliefofinjunction alone? Yes, said Srinivasan, J. in Mohammed Ali v. Nagaraja Mannair and 
Others, (1988)1 L.W. 563 and opted to follow the earlier Division Bench ruling S.F. Munusamy v. Erusa 
Gounder, A.I.R. 1975 Mad. 25 to the later Division Bench 4.1.R. 1981 Mad. 310. Srinivasan, J. 
characterised the observations in Krishnamurthi Kounder v. Paramasiva Kounder, A.I.R. 1981 Mad. 310 
(D.B.), that the person seeking for injunction, as an interim measurc in a Suit for specific performance 
was using the provisions of the Sec.53-A as a sword and not as a shield, as obiter. The Karnataka Court’s 
judgment (1981)2 Kant.LJ. 388, is yet another decision holding the view that ‘an action’ for the 
possessory remedy of an injunction by the transferee against the transferor, in protection of the 
possession had in part performance of the agreement is essentially a defensive action ın which the 
transferee merely wields the shield of passive equity’. 

It will be evident that the preponderance ofjudicial authority seems to be that a person in possession 

‘of the property under an agreement of purchase or an unregistered document can maintain an action 
for injunction if only he sues not for declaration of title but sues to protect his possession. Ina recent 
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judgment, a Madras High Court Division Bench has taken a prevaricating stand in VA. Padmanabhan 
and others v. MA.Narasimhan, (1993)1 M.LJ. 576. 

The court noted the judicial trend in the matter of grant of injunction by a person invoking the 
doctrine laid down by Sec.53-A as a plaintiff, but one of the judges (Mishra, J.) who was a member of 
the Patna Bench in the unreported judgment cited T. Parameswari and others v. S.S.Investments Private 
Limited (unreported judgment dated 24.10.1991) cited in (1993) 1 M.L_J. 576, allowed his predilictions for 
the Patna view to prevail over the better of his judgment. The bench said, “in considering however. 
whether an injunction should be granted on-the plea of possession and allegation of threat to 
dispossession to a person holding the agreement for sale, the rule will be as one reiterated almost in 
every case that to a plaintiff, claiming only an equitable right, the court would not ordinarily grant 
temporary injunction pending the suit on the basis of Sec.53-A of the act as mere possession of the plaintiff 
of the suit property on the date of suit cannot be taken to enable him to obtain injunction from the court. 
(emphasis mine). The passive equity, as provided under Sec.53-A of the Act shall be available as a shield 
against any interference by the defendant who is either the transferor himself or any other person 
claiming through the transferor but would not become active equity without there beingsomething more” 
(emphasis supplied). The court never disclosed what ‘more’ was required of the plaintiff to prove to 
obtain the court’s protective hand through an order of injunction. 

The swinging fortunes of plaintiffs seeking for injunction, while invoking Sec.53-A have resulted 
from two factors: 

(1) The misconception about what the court regards as a shield and what it regards as a sword. In 
some cases, the doctrine of part performance itself is understood as a shield while in some, the court’s 
order for injunction by invoking the doctrine is understood as such. In some cases, the plaintiff's use of 
the doctrine ina suit instituted by him is understood as sword, while in certain other cases, the order of 
injunction sought for by the plaintiff is understood as sword. AM.Bhattacharjee, J., speaking for the 
Bench of Sikkim High Court in Tshering Wongdi v. Sawan Pinlso, A.I.R. 1981 Sikkim 1, brought out the 
prevailing confusion most succinctly “these imageries of ‘sword’ and ‘shield’ gave rise to a good deal of 
misunderstanding; ‘sword’ is not always a weapon of offence or attack but may also be used a weapon 
of defence or protection. It is also not correct to say that in a civil suit, it is the plaintiff who is the 
aggressor and has attacked or is trying to attack the defendant, and has, therefore, used a ‘sword’ and it 
is the defendant who only seeks to protect himself against such aggression and attack and therefore, has 
used ‘shield’ only. More often than not, a plaintiff comes to the court for the protection of his rights and 
not for enforcement, unless, as Isometimes feel, every protection of right involves in some way or other, 
an enforcement of that right”. 

(2) The High Court and Subordinate Courts have not been able to deduce the correct law from the 
rulings of Privy Counciland that of the Supreme Court. It is possible to read down the effect of the Privy 
Council ruling about the meaning of the word defendant as connoting even a plaintiff suing to defend 
his possession, as in fact, itwas done by the Lucknow Bench in Ewaz Aliv. Firdans Jehan, ILL.R. 19 Luck. 
565: A.LR. 1944 Oudh. 212 and the A-P. Bench in Achaiyya v. Venkatasubba Rao, A.I.R. 1957 A.P. 854. 
The Supreme Court (1968)2S.CJ. 614:A.LR. 1 948 S.C..794 could have set out the way the Privy Council 
ruling Probodh Kumar v. Dantmara Tea Co., I.L.R. (1 940)1 Cal. 250: A.I.R. 1940 P.C. 1 should be 
understood when the matter came before it but it left the question open whether a person who sues as 
a plaintiff may still be regarded as defending the rights sought to be conferred upon him by an 
unregistered deed. In that case, the plaintiff, a partnership firm took on sub-lease a building from the 
defendant by means of an unregistered document and obtained possession of a portion of the building 
only on being dispossessed, it brought a suit for possession. The Supreme Court dismissed the suit on 
the ground that the claim put forward in the plaint could by no means be construed as a mere defence 
ofthe firm’s rights. The court said that the firm was actually seeking to enforce the rights under the lease 
and in such a case Sec.53-A of the Transfer of Property Act was clearly inapplicable. 

The questions that should have been posed and answered by the court were: (1) Is the doctrine 
available as defending the rights of a party invoking it both as a defendant and as a plaintiff? (ii) Does 
the bar against the transferor or a person claiming under him from enforcing his rights against the 
transferee in possession in part performance cease to operate the moment possession is lost from the 
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hands of transferee? In the author’s humble view the answers should have been in categorical terms: (i) 
Though a defensive equity, the doctrinecould be invoked both asa plaintiffand as a defendant to protect 
the person in possession. (ii) Ifa person has lost possession, the applicability of Sec.53-A does not simply 
arise. since one of the conditions for its applicability, is, the transferee being already in possession, 
continues in possession in part performance of the contract. The remedy of the transferee would be 
available elsewhere, such as invoking Sec.6 of Specific Relief Act, but not under Sec.53-A. If the Privy 
Council and the Supreme Court judgments are understood thus, there could be little doubt as to how 
Sec.53-A could be understood and applied. There is no bar for the relief of injunction either temporary 
or permanent in favour of the plaintiff or the defendant in any suit, be it a suit for specific performance 
ora suit for bare relief of injunction. The statement is subject to the usual limitations that the relief of 
injunction being a discretionary one would be granted only ifthe party seeking for it is not guilty of taking 
advantage of his own wrong and comes to the court with clean hands. - 
ESSE ES 
Provisions for Deposit of Rent in Court (Under Tamil Nadu Act 18 of 1960) 
Their Scope and Limitations 3 


By Shri T.A. Varadarajan, M.A., B.L., D.P.P.A., Advocate, Madurai-625 001. 

1. Doubts have risen often among the tenants, Landlords and also sometimes among the legal circles, 
as to when and in what cases rents for buildings, can and has to be deposited in Court. It is not, as many 
tenants seem to conclude, that in every case where there is a dispute between him and his landlord, he 
can straight away rush to court and deposit the rent due from him, in Rent Court ie. before the Rent 
Controller. Nor can the tenant give vent to his spleen against his landlord by seeking to deposit the rent 
in court in any and every proceeding between him and his landlord before the Rent Court, viz. to 
illustrate, in proceedings for (1) fixation of fair rent, (ii) demolition and reconstruction, (iii) claim for 
own use or additional accommodation. j 

2. The Act regulates and provides for deposit of rents in courts only in certain-specified cases, or 
situations arising between the tenant and his landlord. Theyare three in number viz. under Secs.(1),8(5), 
(2) 9 and (3), 11(1) of the Act. 

(a) Sec.8(5) provides for deposit, when the Landlord (a) refuses to name the Bank in which his rent 

has to be put in to his credit and also (b) refuses to accept a Money Order (or Demand Draft, or Pay 

Order of the Bank) in lieu of the rent due to him. 

(b) Sec.9 gets attracted where the address of the landlord, or his authorised agent is not known to 

a tenant, or where any bona fide doubt or dispute arises as to the title to receive the rent for any 

building. 

(c) Deposits under Sec.11(1) of the Act, comprises a wider ambit with stringent conditions than ones 

under Secs.8(5) and 9, in that this provision enjoins on every tenant against whom eviction is sought 

after under Sec.10 of the Act in its stated grounds viz. (i) to (vii) to be prompt in the payment of rent 
due to his landlord. He must make a tender for payment and obtain a refusal from his landlord before 
he seeks to deposit in court. 

Sec.11(1) provides that no tenant will be entitled to contest a petition for eviction under Sec.10 or 

prefer an appeal, unless and until he has paid or pays to the landlord, or deposits into court 

(Controller) or before the Appellate Authority all arrears of rent due till the date of payment or 

deposit before Court or Appellate authority.” 

3. One significant basic condition that has been laid under the Act, on the tenant, before he invokes 
the three deposit provisions, is, that he, the tenant must have exhausted the relevant mandatory anterior 
Provisions of the Act, to pay the rent in cash to his landlord or his Advocate, or credit his (landlord’s) Bank 
Account or remit by M.O. according to the nature of the petition for deposit before the Controller. Only 
in the event of failing in his above said bona fide attempts the tenant is entitled to make valid and proper 
deposit under Secs.8(5), 9 and 11(1). Otherwise the Controller or the Appellate or Revisional 
authorities will strike down the deposit as an invalid non est one and direct the tenant to pay his landlord 
or his Advocate the arrears of rent within a time bound schedule with default consequences thereof as 
laid down under the Act, and direct him to take back the amount he deposited improperly into court. 

4. Tenants attempting to bye-pass the strict provisions of the Act in their zeal to harass their 
landlords, will act only ina manner, near analogous to that of cutting their nose to opite their face (here 
he face of the landlords). They will do well to avert it (and not create bad blood) so as to live in harmony 
with the landlord. 
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BOOKS REVIEW 


I. The Hindu Succession Act By D.N. Sen Published by R.Gambray and Company (P) Limited, Calcutta. ` 
Price Rs.180. 

Law relating to succession to the property ofa Hindu after death should be known to everybody. There 
area good number of books on this subject. But only few books are very useful. This book is a small book 
and author says that the aim of the book is to present the readers ona small compass the provisions of 
the Hindu Succession Act which came into force with effect from 17th June, 1956. 

The book under notice consists of four chapters. The first chapter deals with preliminary, covering 
Sections 1 to 4 of the Act. Intestate succession is dealt with under chapter two. The first part of this 
chapter dealing with Secs. 5 to 17 and the second part covering Secs.6 to 28 deal with general provisions 
relating to succession and escheat. Chapter III is devoted to Testamentary succession. Chapter IV 
mentions repeals. There is a schedule giving the heirs in Class I and Class IJ. Latest decisions are given 
and there is an appendix and lastly an Index. 

This book does not merely reproduce the section. The author has given his commentary under each 
section. The table of cases is given at the beginning. The author has taken every care to mention the 
important cases. This book will certainly serve the purpose for which it is written. 


Il. Right to Life and Liberty under the Constitution By B.L.Hansaris. Published by N.M. Tripathi (P.) 
Limited, Bombay. Price Rs.180. 

The book under notice dealing with right to life and liberty under the Constitution is a critical analysis 
of Art.21 of the Constitution of India. The author of the book under notice the Chief Justice of Orissa 
High Court has stated that the book is the product of an accident. There are as many as twenty chapters 
in this book. The place of Art.21 in the Constitution is explained; through the pages. 
The first chapter to this book under notice gives an idea of the legislative history of Art.21. The second 
chapter is titled as Judicial Activities A.La. Art.21. The meaning of the word ‘Life’ in Art.21 is given in 
Chapter III. Chapter IV of the book deals with scope of the expression ‘Personal Liberty’. Chapter V 
speaks of connotation of procedure established by Law. Interrelationship of different Articles dealing 
with Fundamental rights are dealt with under Chapter VI. Chapter VII covers Art.21 in the light and 
shadow of Art.22 and the Chapter VIII speaks of the close relationship between Arts.20 and 21 and 
Chapters IX and X speak of relationship of Art.21 with Art.19 and relevance of Art.14. Chapter XI is 
titled as-Art.21 and Human Rights. The topic that is given to Chapter XII is Art.21 the Sole Repository 
of the Right to Life and Personal Liberty? Chapter XIII speaks of Emergency. Directive principles and 
the Armed Forces covered under Articles XIV and XV respectively. Art.21 and prisoners in the title 
given to Chapter XVI. Chapter XVII speaks of the remedy in case of violation of right. Chapter XVIII 
narrates the Rights conferred by Art.21. Chapter XIX is devoted to comparative study of the provisions 
in the other Constitution. The last Chapter XX is the end of the journey. It is very interesting to note 
that the author has very intelligently divided the single article into number of headings and has given 
his commentary. The author has-referred to the case law in appropriate place. Important cases and 
quotations are given whenver necessary. More recent cases are also referred to. There is an Appendices 
consisting of again five chapters. This book contains list of abbreviations, table of cases and index. The 
book under notice will be very useful to law students and lawyers. It will be a welcome addition to every 
library. 


III. The Indian Succession Act, 1925, by Paruck, revised by S.K.Roy Chowdhury and H.K. Saharay. 
Published by N.M. Tripathi (P.) Limited, Bombay. Price Rs.450. 

The book under notice provides a study of the provisions of the Indian Succession Act, 1925 with 
sectionwise commentary. This book is the eighth of the said Act and Paruck on Indian Succession Act 
has established itself a permanent place in this field. This Act which replaced the Indian Succession Act, 
1865 consolidated as many as nine enactments passed earlier at different times which were based on the , 
corresponding eight statutes. Since its enactment the Act has not undergone many revisions 
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notwithstanding the changes in thesocial and economic conditions in the country. The word ‘succession’ 
is used in the Act with reference to beneficial succession to property of a deceased person of the Act 
relating to intestate succession are made applicable subject to a number of exemptions. But Muhama- 
dans stand outside the purview of the Act. This book under notice is divided into XI parts and each part 
is again sub-divided into a number of chapters. Comments presented under each section are very useful 
and adequate and the review of case law is very accurate. All reported Indian decisions and English 
decisions are found in appropriate places. The changes introduced in this Act relating to Parsi Intestate 
Succession under Indian Succession Act (Amendment) Act, 1991, have been included under the book 
under notice. Synopsis is introduced in the beginning of each chapters. There is a schedule at the end 
of the Act. An addenda is given. A table of cases is given at the beginning and the topical index at the 
end. The get-up of the book is very good, Parukh’s Indian Succession Act is already well known and the 
present revised edition is bound to be popular. The book under notice is a well addition to any library. 


TV. Law on Protection of Environment and Prevention of Pollution (Central and States). By 
Dr.R.G.Chaturvedi and Dr.M.M.Chaturvedi. Published by The Law Book Company (P.) Limited, Allahabad. 
Price Rs.500. z 

Nowadays the anxiety to prevent the environment from pollution ison the increase. People have become 
aware that the environment is to be protected from pollution. Every step is being taken and methods 
are being evolved to safeguard environment falling into the clutches of Pollution. There are different 
types of pollution of the environment such as air pollution, water pollution, etc. State and Central 
Governments have enacted laws to protect the environment from being polluted. A consolidated book 
comprising the various types of pollution and the method of preventing the pollution is the need of the 
day. The author of the book under notice is to be congratulated for taking up the task of writing a book 
onthe subject. The book under notice is divided into ten parts. The first part deals with general contents 
and the second part detailed contents. The General contents are divided into XII parts. The first part 
deals with the philosophy and the problem. The second part is devoted to pollution vis-a-vis nuisance. 
The third part contains Right to Birth. The fourth and fifth parts deal with the Air (Prevention and 
Control of Pollution) Act, 1981 and Right to Drink. The Water (Prevention and Control of Pollution) 
Act, 1974 and the Water (Prevention and Control of Pollution) Cess Act, 1977 are given under Chapterx 
VI and VII respectively. The environment (Protection) Act, 1986 and the Forest (Conservation) Act, 
1980 and the Wildlife (Protection) Act, 1972 are dealt with under Chapters VIII, IX and X. The 
Easementary Pollution and summing up are the topics under Chapters XI, XII. The toping dealing with 
detailed contents are divided into XIII parts. Each part is again sub-divided as per topicwise under each 
section a synopsis is given which is useful for easy reference. The author of the book under notice has 
given his own commentary. Under the heading Appendices all the Acts concerning the prevention of 
environment pollution is given. The case laws are dealt with and referred after to wherever necessary. 
Case lawon this subject seems to have been uptodated. There is an addenda at the beginning of the book. 
In the Part I of the addenda case laws are stated. The latest cases such as Vyas v. G.D.A., Ghaziabad, 
(1993)2 AILLJ. 86 and M.C.Mehta v. Union of India, (1992)47 Del.L.T. 421 (S.C.), R. v. State of Tamil 
Nadu, (1992)1 L.W. (Summary of Cases), are referred. The table of cases is given in the beginning and 
the subject index is given at the end. The author of the book has taken lot of pains to satisfy the need 
of the public. The get-up of the book is very nice. A look at the cover will induce anybody to open the 
pages. The book will be very useful for the persons who are interested in keeping the atmosphere free 
from pollution. This book under notice is a must for every library. 
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A Critical Note on 
S.Janakardas, Proprietor, M/s.Vijayah Saw Mill and Wood Works, 
Palltyadi, Kanyakumari District v. C.M.Raj Mohan 
(1993)2 M.LJ. 371. 


By 


S.Parthasarathy, Advocate, Madras. 


-_——+ 


With great respect the above decision requires reconsideration. The learned Judge while dismissing 
the C.R.P., has come to the conclusion that the provisions contained in O.21, Rule 57, C.P.C., regarding 
determination of attachment would not apply to cases where property had been attached before 
judgment as per the provisions contained under O.38, Rules 5 and 6, C.P.C. The above decision 
overlooks 0.38, Rule 11-A, which has been brought in by the Amendment Act 104 of 1976 which is 
extracted hereunder: 


“Rule 11-A: Provisions applicable to attachment: (1) The provisions of this Code applicable to an 
attachment made in execution ofa decree shall, so far as may be, apply to an attachment made before 
judgment which continues after the judgment by virtue of the provisions of Rule 11. 


(2) An attachment made before judgment in a suit which is dismissed for default shall not become 
revived merely by reason of the fact that the order for the dismissal of the suit for default has been 
set aside and the suit has been restored”. 


Theamendment was brought in to clarify the position in general terms with the provisions applicable 
to an attachment in execution of a decree shall also apply to an attachment before judgment. This was 
also the ratio of the Full Bench judgment reported in Meyyappa v. Chidamabaram, 46 M.L.J. 415: LL.R. 
47 Mad. 483. The same view was expressed in the decision reported in Natesan v. Raju, A.I.R. 1943 Mad. 
322, Therefore, the view expressed by the learned Judge not only runs counter to the earlier Full Bench 
judgment of the Madras High Court, but also against the provisions contained in 0.38, Rule 11-A, 
C.P.C. Therefore, the aforesaid view of the learned Judge is per incuriam. 


The learned Judge could have sustained the order of the executing court on the other ground that 
merely because there was no attachment the sale would not be rendered null and void and the executing 
court had every jurisdiction to order sale without attachment as is clear from Sec.51(b), C.P.C. and the 
Madras High Court and other High Courts have consistently taken the view that attachment is merely 
a measure of protection to the decree-holder and the purchasers of the property and the judgment- 
debtor is not entitled to question a sale on the mere ground that it has not been preceded by an 
attachment. Vide: The Official Receiver, Coimbatore v. Kadir Meera Hussain and others, (1975)2 M.L.J. 
L. 
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Introduction: The life of the law is justice and it is 
for the judges to breathe life into the law” (Law, 
Judges and Justice S.M.N. Raina, P.45). A Judge 
in a primitive system of law functioned more or 
less like an umpire whose function was to give 
“out” or “notout’’ to in “How’s thar’ of the players 
in the game of pleadings. Butina maturesystem of 
law the responsibility ofa judge is high and his task 
extensive. (Allan Law in the Making, Seventh 
Edition, P.38). Heis not toact asa machine, butas 
a skilled artist who processes law in his anxiety to 
render justice. To the extent that it could be done 
the law must fit justice without dire distortion. 
(Chagla, C.J. in Roses in December P.158). In this 
task, a judge is bound by statutes and very often by 
precedents, but even within these restrictions a 
Judge can do a great deal to mould the law in the 
interest of the citizen and the common man. His 
leaning must be always towards the weaker and 
viunerable section of the sotiety and if a care is 
equally balanced, he must try and tiltit in favourof 
thatsection. (Chagla, CJ. Law, Judges and Justice 
P.XI). In the process of applying the law and 
administering justice to the litigant two different 
attitudes are perceptible a conservative and a re- 
formist attitude. As pointed by an eminent Judge, 
the judgeshould not imagine himselfas a machine 
giving impersonal answers or as a priest giving 
sermon. Both the defects are creeping in accor- 
dance as the Judge is modest or an activist. 
(Hidayatullah, A Judge’s Miscellany, Second 
Series, P.66-67), while one Judge would say that 
the “Jural postulates of the old competitive order 
have to yield place to the new values of develop- 
ment jurisprudence and” legal Darwinison adopt- 
ing the rule of law to new social developments as 
to survive and serve the social order is necessary”. 
(Cardoza’s Lecture on Paradoxes of Legal Sci- 
ence). It is said by a Judge “the path of Judicial, 
certainty and predictability has to be paved with 
well settled principles of construction and 


interpretation. We cannot allow it to develop into 
a slipper slope beset with hazardous possibilities. 
The Science of statutory construction and inter- 
pretation cannot be transformed into a happy 
hunting ground for whatever may captive the 
forensic and judicial fancy or become something 
akin to poety without even the attraction of 
enphoney”. (Beg, J. in A.J.R. 1977 S.C. 842 at 844 
and 847.). Irrespective of how far judicial activism 
is commendable it is clear “that the weights are 
constantly shifted to restore the equilibrium 
between precedent and justice”. (Beg, J. in ALR. 
1977 S.C. 842 at 844 and 847). It is equally clear 
that “the reason and spirit of cases make law, not 
the letter of particular precedents” (Per Lord 
Mansfield in Fisher v. Price, (1762)3 Burr. 363) and 
that the law would be a strange science if indeed it 
were decided upon precedents only. Precedents 
serve to illustrate principles and give them a fixed 
certainty. (Per Lord Mansfield in Jones v. Randall, 
1774 Comp. 37). 


During the year 1993 a good number of judgments 
have been reported in the Law Journal. Some of 
the judgments reported lay down new points of 
law. But it is not possible to deal with all the 
decisions here. Therefore, the following review 
considers the March of Law through decisions 
rendered chiefly by our High Court undersome of 
the relatively more important titles of law. 


Adverse possession: On the question of prescrib- 
ing title by adverse possession the Bench has 
observed in Dhanalakshmi Ammal v. Perie 
D.Gonzaga and others, (1993)1 M.L.J. 46, that 
unless it is shown that someone exercised posses- 
sion openly and hostile to the interests of those 
whoare entitled to the possession of the property, 
a purchaser from a co-owner will be entitled to 
only equity and not to possession. Heshall have to 
ask for partition and only when such partition 
decree is granted that he would be entitled to 
separate possession. In Ramakrishna Naidu v. 
Shanmugasundaram and others, (1993)2 M.L.J. 
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172, the law is stated this way. The plea that the 
defendants have been in possession for more than 
12years and therefore they have prescribed title by 
adverse possession was taken for the first time in 
the High Court at the stage of second appeal and 
further possession during the pendency of thesuit 
cannot be taken for calculating the pcriod of ad- 
verse possession. Again the Bench has stated in 
A.Rukmani and another v. V.Gopalaswamy and 
another, (1993)2 M.LJ. 598, that ithas been pointed 
out in Kuppuswami Odayar v. Murugayyan, 84 
L.W. 120, it is not necessary in order to establish 
adverse possession that the proof ofacts of posses- 
sion should cover every moment of the requisite 
period. Though the possession be not proved to 
have been continued every quarter month or year, 
yet ordinary possession will be sufficient if the 
distance is not great. The fact of possession may be 
continuous throughseveral acts of possession at 
considerable are intervals. The classical require- 
ments to establish adverse possession is that the 
possession should be nec vi nec calm nec precario. 


Appeal: In Managing Director, Repatriate Co-op- 
erative Finance and Development Bank Limited, 
Madras v. Deputy Commissioner of Labour IT, Labour 
Welfare Board Building, D.M.S. Compound, Teynam- 
pet, Madras and another, (1993)1 M.L.J. 553, the 
Bench observed that the right of appeal is a sub- 
Stantive right and gets vested in a litigant no 
sooner the lis is connected in a suit in a court of 
first instance and such right or any remedy in 
respect thereof will not be affected by any of the 
enactment unless the repealing enactment either 
expressly or by necessary implication taken away 
such right or remedy in repeal thereby. However, 
the form where such an appeal can be lodged is a 
procedural matter and therefore if the repealing 
Act provides a new form when the remedy by way 
of appeal or legal proccedings in respect of such 
vested right can be presumed after the repeal the 
forum must be as presided in the repealing act. 


Arbitration Act: In The Superintending Engineer, 
National Highways, Salem v. Vel.Somasundaram, 
(1993)1 M.L.J. 264, the Bench has stated that the 
arbitrator has power to send for documents 
required by any of the parties before him and that 
the High Court has no such powcr, to give direc- 
tion for the production of the document, on the 
equestion of limitation for making a claim for 
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reference it is held in M/s.Glaxy Agencies, Madras 
v». The Food Corporation of India represented by its 
Joint Manager (Part operation), Madras, (1993)1 
M.L.J. 403, that in order to be a valid claim for 
reference under Sec.20 of the Aitration Act, itis 
necessary that there should be an arbitration agree- 
ment and secondly the differences must arise to 
which the agreement in question applied and thirdly 
that must be within time as stipulated in Sec.20 of 
the Act. It is indeed a mistake to mix up the two 
aspects and it will be necessary on the facts of each 
case to see whether the application in court under 
Sec.20 is beyond the time limit prescribed under 
Act 137 of the Limitation Act. It is held in The 
Superintending Engineer, Fitting Harbour Projects 
Circle, Nagercoil v. M/s. Andhra Civil Constitution 
Company, (1993)2 M.L.J. 28, that it is only the 
authorities specified in the Central Excise and 
Salt Act have jurisdiction to decide whether excise 
duty is attracted for casting of dolosses and whether 
the same is a manufacturing process. As per the 
Central Excise and Salt Act, excise duty is levied 
on the manufacturing of excisable goods, it is not 
open to the contracting parties to omit the juris- 
diction of the authorities specified in the Act and 
confer jurisdiction to decide the matter in arbitra- 
tion proceedings before the arbitration. The court 
is not unaware that the parties themselves can 
create acontract and make obligatory on either of 
them payment of taxes, etc., and such a condition 
in the contract can be a subject matter of arbitra- 
tion, if itis so provided in the contract. The court, 
however, has not beén persuaded to accept the 
extreme contention that a contract of this kind 
shall also mean a determination of the obligation 
of either party which would ultimately bind a 
Statutory authority. The jurisdiction in this behalf 
created under a statutory authority shall remain 
unaffected and the authorities continued shall 
always proceed against the party obliged under the 
law concerning to pay the taxes. The Bench was 
held in Sk.Rm.Sri Ramanathan Chettiar and an- 
other v. R.M.Murugappa Chettiar, (1993)2 M.L.J. 
222. That it is clear from what has been stated as 
the law on authority as such for making an appli- 
cation under Sec.34 of the Act only until the time 
prescribed for the filing of the written statement. 
Filing of the written statement alone would show 
the uncquivocal intention to proceed with the 
Suit. In Sec.34 it is so stated that application for 
stay should be filed before the filing of the written 
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statement and not thereafter. “Taking any other 
steps in the proceedings” has been interpreted by 
the Supreme Court also to mean that it should be 
such as would display an unequivocal intention to 
proceed with the’ suit and to give up the right to 
have the matter disposed of by arbitration and 
thereby to indicate that it has abandoned its right 
under the arbitration agreement to get the dispute 
resolved by the arbitration. Any other step could 
not disentitle the party from seeking relief under 
Sec.34. There is nothing in the fnguage of Sec.34 
as has been clarified by the Supreme Court in the 
case of Food Corporation of India v. Yadav Engi- 
neer and Contractor, A.ILR. 1982 S.C. 1302, that a 
definite period is contemplated for filing the peti- 
tion under Sec.34 of the Act. There is also no 
intention to keep or fix the time limited to the 
statutory declarations of the period of filing the 
written statement. The court has also difficulty in 
accepting that the period for the filing of the 
written statement is fixed by law. The limitation 
for the filing of the written statement prescribed 
by O.5, Rule 1 of the Original Side Rules of this 
Courtis expanded subject to the leave of the court 
to be obtained against summons under O.5, Rule 
5 of the Original Side Rules of the Court. Thus, 
thereis no rigid time limitand a discretion is given 
to court to suitably cause to extend the time for 
filing the written statement. 


The Bench has held in The Superintending Engi- 
neer, Tamil Nadu Housing Board, Madurai v. 
S.Mariappan and another, (1993 )2 M.L.J. 543, that 
the court in dealing with an application to set 
aside an award of the arbitrator has not to consider 
whether the view of the arbitrator on the evidence 
is justified. The arbitrator’s adjudication is gener- 
ally considered binding between the parties, forhe 
is a tribunal selected by the parties and the power 
of the court to set aside the award is restricted to 
cases set out in Sec.30. It is not open to the Court 
to speculate where no reasons are given by the 
arbitrator as to what impelled the arbitrator to 
arrive at his conclusion. On the assumption that 
the arbitrator must have arrived at his conclusion 
bya certain process ofreasoning the court cannot 
proceed to determine whether the conclusion is 
right or wrong. It is not open to the court to 
attempt to probe the mental process by which the 
arbitrator has reached his conclusion where it is 
not disclosed by the terms of his award. 


Advocates Act: The single Judge on the High Court 
has held in D.Swaminathan v. Krishnaswamy Pillai 
and another, (1993)2 M.L_J. 369, that itis not open 
to the petitioner to seeka direction from the court 
in which a case is pending to prevent the counsel 
from appearing fora party just on the ground that 
he is also himself a party. In the present case, the 
stage is that the ist respondent who is already a 
defendant in the suit is represented by the 2nd 
respondentas his counsel who has been appearing 
in the proceedings from the inception. The 2nd 
respondent has been impleaded as a party only in 
the application for contempt. Merely because he 
is impleaded as party thereto, it cannot be con- 
tended that the 2nd respondent should be pre- 
vented from appearing for the Ist respondent. The 
2nd respondent is implcaded in his personal 
capacity in the contempt application. The 2nd 
respondent is appearing for the 1st respondent in 
his professional capacity. The 2nd respondent has 
already engaged an advocate for representing him. 
In these circumstances, the court does not find any 
justification for granting the prayer of the peti- 
tioner. Rule 13 will have no hearing at this stage. 
The question of the 2nd respondent giving evi- 
dence as a witness for the Ist respondent in the 
proceedings has not arisen at all. 


Benami Transactions (Prohibition) Act: In 
M.Govindarajan and others v. The Indian Overseas 
Bank, Pondicherry by its Accountant, (1993)1 M.L.J. 
189, it is held that the definition of ‘benami trans- 
actions’ in Sec.2(a) has to be read into Sec.4 of the 
Act also, while interpreting the words ‘property 
held benami’ and so read only transactions an- 
swering the definition of a ‘benami transaction’ 
under Sec.2(a) of the Act, pursuant to which prop- 
erty is held benami, would be affected by Sec.4 of 
the Act. Sec.4 cannot be, so interpreted as to 
includesham and nominal transactions, which are 
outside the scope of ‘benami transaction’ as 
defined by Sec.2(a) of the Act. 


Similarly, the repeal by Sec.7(1) of the Benami 
Transactions (Prohibition) Act of Sec.81 of the 
Indian Trusts Act, 1882 does not in any manner 
alter this position. The repeal by itself, would be of 
no avail to bring within the provisions of the Act, 
sham and nominal transactions. 


The Bench has held in A. Thayammal and another 
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v. Kaladevi, (1993)2 M.LJ. 44, that the provisions 
of the Benami Transactions (Prohibition) Act, 
1988 prevent any person from setting up any plea 
ofbenami with regard to the property, standing in 
the name of another person. A perusal of Secs. 
2(a),3 and 4 of the Act would go to show that ifthe 
properties were acquired in the name of another 
person, one cannot claim that the person in whose 
name the properties stand as the owner is not the 
real owner of the property. In so far as the case is 
concerned, the property has been purchased in the 
joint names ofthe plaintiffand the first defendant. 
It is not open to the first defendant to say that in so 
far as the plaintiff is concerned, she is not entitled 
to claim any right to the property. That is the effect 
of the Benami Transactions (Prohibition) Act. 
The position is the same whether the property 
stands in the name of one or two or more. It is not 
possible to contend that the other is a mere lender. 
Such a plea is barred by the provisions of the 
Benami Act, 1988. 


Banker and Customer: While dealing with the 
fiduciary relationship between Banker and Cus- 
tomer, the Bench held in C_Amarendran and oth- 
ers v. State Bank of India, (1993)2 M.L.J. 500, that 
in the case of fiduciary relationship courts some- 
time take notice of undue influence of the creditor 
and hold, in case it is found that the debtor acted 
in deference to the advices of the creditor to his 
prejudice, that any damage caused should be 
compensated by the creditor. In the present case, 
however, there has been no such case made out 
except vague pleadings in that behalf and assum- 
ing that there has been such a pleading there has 
been absolutely no evidence whatsoever for such 
an inference, that the transaction between the 
plaintiff-bank and the defendants were affected by 
inequality of bargaining power. 


Banking Regulations Act: While dealing with the 
provisions of the Banking Regulations Act, the 
Bench has held in Indian Bank represented by its 
Chairman and Managing Director, Head Office, 
Madras v. K Usha and others, (1993)2 M.LJ. 186, 
that the provisions in the Banking Regulations 
Act, 1949 are not exhaustive. Sec.2 of the said Act 
reads that ‘the provisions of the Act shall be in 
addition to and not save as hereinafter expressly 
provided in derogation of the Companies Act and 
any other law for the time being in force. Thus, the 
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provisions of the Banking Regulations Act will be 
in addition to the provisions of the other laws 
unless it is expressly provided otherwise in the Act 
itself. Sec.19(d) of the SpecificRelief Act provides 
that specific performance of a contract entered 
into by a company which subsequently becomes 
amalgamated with another company can be en- 
forced against the new company. Thus a statute 
which is already in existence has provided for 
enforcement of contracts entered into by the old 
company which gets amalgamated with a new 
company. The provisions of the scheme should be 
understood in the light of Secs.2 and 45 of the 
Banking Regulations Act. Clause II of the scheme 
would only mean that with respect to matters 
provided in the scheme the liabilities, etc. of the 
transferor Bank are limited to the extent set out 
therein. That does not absolve the transferee Bank 
from other contractual obligations of the trans- 
feror Bank which are not covered by the scheme if 
such obligations are made binding on the trans- 
feree Bank because of other a statutory provi- 
sions. One such matter is appointment of legal 
heirs of deceased employees on compassionate 
grounds. f 


In Indian Overseas Bank Officers’ Union, Madras- 
1v. Indian Overseas Bank, Central Office, Madras, 
(1993)2 M.LJ. 553, the court has held that the 
provisions of the scheme cannot override the 
provisions of the Industrial Disputes Act, 1947. 
The Industrial Disputes Act is a Special Act, whereas 
the Banking Regulation Act is general act. 


Civil Procedure Code: While considering the pro- 
vision of 0.21, Rule 37(1), of C.P.C., the court has 
held in A. Mani v..A.Chandranath, (1993)1 M.LJ. 
597, that it must be noted that 0.21, Rule 37(1) 
will apply as per the very words used therein, only 
where the application is for the execution of a 
money decree by arrest and detention of a judg- 
ment-debtor who is liable to be arrested in pursu- 
ance of the application. So notice. under O.21, 
Rule 37(1), Civil Procedure Code cannot be 
issued to the judgment-debtor ifhe is not ‘liable to 
be arrested’. While dealing with execution of money 
decree by arrest and detention four situations are 
expressly and specifically mentioned in the Civil 
Procedure Code, where the execution court could 
order arrest and even in those situations, it has to 

; To be Continued 
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I] NOTES OF RECENT CASES _ [1994 
KA.Swami, CJ.and , M.Ranka, for Appellants. 
Somasundaram, J. 
V.K. ---- Appeal dismissed. 
J.Chaganial Jain v. 
XMI Judge, Court of Small Causes, 
Madras. 
KA.Swami, C.J. and 
26th November, 1993. T.Somasundaram, J. 
W.A.No.1333 of 1993 Y.Cusbar v. 
K-Subbarayan. 
Constitution of India (1950), Arts.226, 133 and 
134-A - Petition for fixation of rent under Rent 2nd November, 1993. 
Control Act - Landlord contending that the rent 
court has no jurisdiction to proceed with the case as L.P.A.No.124 of 1993 


the relationship of landlord and tenant was not 
existing between the parties - Contention rejected - 
Writ petition against order, if maintainable - Certifi- 
cate for filing appeal to S.C., if can be granted. 


When the question as to whether the rent court 
has jurisdiction or not can be decided by that court 
and it is open to the aggrieved party to avail the 
remedy under the law as against that order, cer- 
tainly Art.226 of the Constitution is not to be 
exercised in such cases. The Supreme Court has 
laid down in Ghan Shyam Das Gupta v. Anat 
Kumar Sinha, AIR. 199] S.C. 2251, that the remedy 
provided under Art.226 is not intended to super- 
sede the modes of obtaining relief before a civil 
court or to deny the defences legitimately open in 
such actions. In Mohan Pandey v. Usha Rani Rajgaria, 
A.LR. 1993 S.C. 1225, it has been further held that 
the jurisdiction under Art.226 cannot be used for 
deciding disputes for which remedies under the 
general law, civil or criminal, are available. 


Therefore, the present writ petition is not main- 
tainable. The remedy open to the petitioners is to 
urge all the contentions before the civil court. If 
they fail there, it would be open to them to file an 
appeal or revision as provided under the Rent 
Control Act. 


Practice and Procedure - Appeal filed in time - Delay 
in representation - Duty of court - Justice should not 
suffer - Undue delay can be compensated by award- 
ing costs. 


This is a case in which the appeal is filed in time. 
Therefore, it cannot be said that the decree under 
the appeal has assumed finality and the right has 
been accrued to the respondent. The delay in 
representation of the papers in the instant case, 
cannot be put to the account of the party. Several 
times it happens due to the mistake on the part of 
the advocate’s clerk or the advocate in represent- 
ing the papers. Therefore, the court has to take 
care to see that the justice does not suffer in such 
cases. If there is any undue delay in representing 
the papers the delay can be compensated by 
awarding costs. Therefore, the court is of the view 
that when the appeal has been filed in time, but 
there is inordinate delay in representing the 
papers, returned for rectification of the defects, by 
the appellate court, the delay can be condoned on 
taking a lenient view by compensating the other 
side on payment of costs. 


2 NOTES OF RECENT CASES 


Accordingly, the appeal is allowed and the order 
of the learned single Judge is set aside. The appli- 
cation for condoning the delay in representation 
of the papers is allowed. The delay is condoned 
with costs of Rs.1,000. 


S.V_Jayaraman, for Appellant. 
K-R Thiagarajan, for Respondent. 


RS. ---- Appeal allowed. . 
V.Ratnam, J. 
K-Manickam v. 
R.Palanisamy. 
29th October, 1993. 
C.R.P.No.3437 of 1992 and 
A.A.O.No.1086 of 1992. 


Specific Relief Act (XLVII of 1963), Secs.22 and 29 
- Agreement for sale of house - Plaintiff-purchaser 
cancelling agreement and filing suit for return of 
initial deposit - Later filing petition for amendment 
of plaint to include relief of specific performance - If 
permissible. 


Held: What transpires from the stand of the plain- 
tiff-purchaser in the notices to the defendant- 
vendor dated 23.4.1985and 28.1.1986.and also the 
plaint for refund of initial deposit is, though on 
23.4.1985, the plaintiff might have entertained a 
desire to have the agreement dated 1.2.1983 spe- 
cifically enforced, the idea of securing that relief 
had been given up by him by the unilateral cancel- 
lation of the agreement by notice dated 28.1.1986 


and demanding a refund of the amount of advance ` 


said to have been paid. It is thus seen that though 
the plaintiff was aware of the reliefs which he 
could secure under the agreement dated 1.2.1983, 
he deliberately opted to cancel the agreement 
putting an end to the obligations on his part and 
also on the part of the defendant and had sought 
recovery of the advance amount paid. This would 
eundoubtedly amount to an election on the part of 
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the plaintiff so as to preclude him from making a 
volte face and asking for the inclusion of the relief 
of specific performance earlier abandoned. 


It is thus seen that on the facts and circumstances 
of this case, the plaintiff had clearly and categori- 
cally elected to treat the agreement forsale as atan 
end resulting in the discharge of both the parties 
from the obligations thereunder and thereafter, it 
is not open to the plaintiff to seek by way of an 
amendment, the relief of specific performance. 


Sundaramayyar v. Jagadeesan, A.I.R. 1965 Mad. 
85, Prem Raj v. D.L.F. Housing and Construction 
(P) Ltd., A.I.R. 1968 S.C. 1355, Ayissabi v. Gopala 
Konar, A.I.R. 1989 Ker. 134 and Roop Chand 
Chaudhari v. Ranjit Kumari, A. i R. 1991 P. & H. 
212, relied on. 


V.K Muthusamy, for Petitioner. 
A.K.Kumarasamy, for Respondent. 


V.K 


! Order accordingly. 


Srinivasan, J. 


T.Rajagopalan v. 

State of Tamil Nadu represented by 

the Commissioner and Secretary to 
Government, Department of Education, 
Science and Technology, Madras. 


25th October, 1993. 
W.P.No.371 of 1985. 


Constitution of India (1950), Art.14 - Madras 
Educational Subordinate Service - “Equal pay for 
equal work” - Teachers holding same posts in ‘A’ 
wing schools and ‘B’ wing schools or aided schools 
- Discrimination in pay scales - Held not justified. 


There is no basis whatever to contend that the 
teachers employed in ‘B’ wing or aided schools will 
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stand on a different footing from the teachers 
employed in ‘A’ wing schools. The work done by 
Agricultural Instructors in Government Schools 
is the same as the work done by Agricultural 
Instructors in.other schools. The principle of parity 
equal pay for equal work will undoubtedly apply to 
this case as the Supreme Court in Haryana State 
Adhyapak Sangh v. State of Haryana, A.I.R. 1988 
S.C. 1663, has pointed out that there should be no 
discrimination between the teachers who are doing 
the same kind of work in different schools. Hence 
the petitioner, who is employed as an Agricultural 
Instructor in an aided school, is entitled to the 
same scales of pay as applicable to Agricultural 
Instructors in ‘A’ wing schools. 


K. Chandru, for Petitioner. 
P.Shanmugham, Special Government Pleader, for 
Respondents. 


V.K. Petition allowed. 


Thanikkachalam, J. 


G.Necla alias Neela George v. 
M.R.Chandra Bai 


15th October, 1993. 
C.R.P.Nos.3948 and 3949 of 1986. 


Tamil Nadu Buildings (Lease and_Rent Control) 
Act (XVIII of 1960 as amended by Act XXIII of 
1973); Sec.10(2)(i) - Petition for eviction pending 
on the ground of wilful default in payment of rent - 
Landlord if can file separate applications for evic- 
tion for default in payment of rent for subsequent 
periods. 


The contention of the landlady that for each 
default period, the landlady is entitled to file a 
separate petition under Sec. 10(2)(i) of the Act is 
well founded. Thus, it is open to the landlady to 
file separate petitians for eviction on the ground 
of wilful default in payment of rent for the subse- 
quent periods, when the earlicr petition for evic- 
tion on the same ground is pending. 


NOTES OF RECENT CASES 


Perumal y. Muthuswamy, (1962)1 M.LJ. (S.N.) 55 
(F.B.), relied on. 


In the present case, both the authorities below 
came to the concurrent conclusion that the tenant 
committed wilful default in payment of rent for 
the petition periods. In the light of the Full Bench 
decision cited above, there is no infirmity in the 
orders of eviction passed by the authorities below. 


K.N.Subramanian, for Petitioner. 
N.Nag Usha, for Respondent. 


VK. ---- Petition diset 
Pratap Singh, J. 
Rajangam v. 
Sultan Abdul Khader 
Ist Guinea 1993. 
C.R.P.No.880 of 1988 . 


Civil Procedure Code (V of 1908), Sec.60(1), pro- 
viso, Clause (c) - Exemption of house belonging to 
agriculturist from attachment under - When avail- 
able. 


Two requirements which are necessary for a per- 
son toclaim exemption ofa house under clause (c) 
of proviso to Sec.60(1) of the Civil Procedure 
Code are: (i) he must be an ‘agriculturist’ and (ii) 
he must have occupied the house for the purpose 
of agriculture. 


Inthe present case, it has been established that the 
petitioner is an agricultural coolie, that he is hav- 
inga plough and otherimplements and that he was 
keeping the agricultural implements in his house. 
On the materials placed before the court below, it 
ought to have come to a conclusion that he was 
using the house for the purpose ofagriculture and 
exempted it from attachment. 


Rajaratnam, for B.Kumar and Satish Sundar, for 
Petitioner. 
B.Motilai Jain, for Respondent. 


V.K. Petition allowed. 
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4 NOTES OF RECENT CASES 


KA.Swami, C.J. and 
T.Somasundaram, J. 


Union of India, Union Territory of 
Pondicherry represented by the Chief Secretary, 
Government of Pondicherry v. 

P.Manogaran, Secretary, Pondicherry 

Bar Association. 


22nd September, 1993. 
W.A.Nos.327 and 328 of 1993. 


Constitution of India (1950), Chapter V of Part VI 
- Union Territory of Pondicherry - Jurisdiction Exe- 
cutable by the High Court of Madras - Pondicherry 
(Administration) Act, 1962 (Central Act 49 of 1962). 


Art.230 of the Constitution of India empowers the 
- Parliament to enact law extending thejurisdiction 
of a High Court to, or exclude the jurisdiction of 
the High Court from, any Union Territory. Act 
No.49 of 1962 known as the Pondicherry (Admini- 
stration Act, 1962) was passed by Parliament. This 
Act came into force on the 16th August, 1962. 
Among other things, the Act has extended the 
jurisdiction of the High Court of Madras to Pon- 
dicherry. As per Sec.2(d) of the Act, the expres- 
sion “High Court” means the High Court at Madras. 
Sec.9 of the Act specifically extends the jurisdic- 
tion of the High Court to Pondicherry. The head- 
ing of the such section is ‘extension of the jurisdic- 
tion of the Madras High Court to Pondicherry”. It 
states “as from the 6th day of November, 1962, the 
jurisdiction of the High Court shall extend to 
Pondicherry”. 


Sec.10(1) of the Act provides that the jurisdiction 
exercisable by the cour-de-cassation the cour super- 
ieur d’ arbitrage and the conseil d’ etat of France’ in 
respect of the former French Establishments under 
the law in force immediately before the appointed 
day shall be exercisable by the High Court of 
Madras in respect of Pondicherry. Sub-sec.(2) of 
Sec.10 of the Act only deals with the pending 
appeals and other proceedings and also all origi- 
nal proceedings. According to this provision, all 
those proceedings shall stand transferred to the 
High Court of Madras and shall be disposed of by 
the High Court in the exercise of jurisdiction 


e° conferred on it by the Act as if such appeals and 
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proceedings had been filed before it. This section 
does not in any way limit the scope, ambit and 
extent of Sec.9 of the Act. Sec.10 of the Act pro- 
vides as to exercise of jurisdiction in judicial mat- 
ters by the High Court and also as to how the 
pending appeals, all other proceedings and origi- 
nal proceedings shall be dealt with. Sec.11 of the 
Act enabled the advocates who were entitled ta 
practice before the tribunal, Superior d’ Appeal of 
Pondicherry to practisein the High Court ofjuris- 
diction, Madras in relation to cases coming before 
the High Court from Pondicherry, Sec.12 of the 
Act enabled the High Court to make rules from 
time to time. Other provisions of the Act do not 
touch upon the issue in question, therefore, it is 
not necessary to refer to them. Thus, there is 
nothing contained in the Act which can be said to 
indicate that the jurisdiction exercisable by the 
High Court under Chapters Vand VI of Part Vi of 
the Constitution is not available to it by reason of 
extension ofits jurisdiction under Sec.9 of the Act 
over the Union Territory of Pondicherry. 


The provisions relating to Union Territories are 
contained in Part VIII of the Constitution. Art.241, 
which falls under Part VIII of the Constitution, 
relates to “High Courts for Union Territories”. 
However, it may be pointed out that under this 
article the Parliament may by law constitute a 
High Court for a Union Territory or declare any 
court in any such Territory to be a High Court for 
all or any of the purposes of the Constitution. 
Therefore, it is clear from Art.241 of the Constitu- 
tion that it provides for constitution of a High 
Court for the Union Territory or declaring anyone 
of the Courts existing in the Union Territory to be 
a High Court. Art.241 does not provide for exten- 
sion of the jurisdiction of any High Court to, or 
exclude the jurisdiction of it from, the Union 
Territory. It provides for constitution of a High 
Court for a Union Territory, or to declare any 
court existing in such territory to bea High Court. 
This is specifically dealt with by Art.230 of the 
Constitution. As already pointed out, there is no 
other provision in the Constitution, dealing with 
either establishment of a High Court fora Union 
Territory or extension of the jurisdiction of any 
High Courttoa Union Territory. Therefore, Sec.9 
of the Act is relatable to Art.230 of the Constitu- 
tion. That being so, the question that will arise for 
considcration is as to when once the jurisdiction 
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of the High Court of Madras is extended to the 
Union Territory of Pondicherry, whether it can be 
considered only the extension of the judicial juris- 
diction of the High Court or, and also of-the 
jurisdiction the High Court of Madras enjoys under 
the Constitution in relation to the State for which 
it is established. It may be pointed out that the 
judiciary is not a department of the Government. 
It is independent of the executive. It is as much an 
organ of the Constitution as the Legislature and 
the Executive. The Constitution ensures separa- 
tion of powers and independence of the judiciary. 
As pointed out by the Supreme Court in Dixitulu’s 
case, referred to above, the entire scheme of Chapters 
V and VI of Part VI of the Constitution and 
epitomised in Arts.229 and 235, has been assidu- 
ously designed by the Founding Fathers to ensure 
independence of the High Court and the subordi- 
nate judiciary. It must be presumed that the Par- 
liament was fully conscious of this position. The 
judiciary being one of the organs of the Constitu- 
tion, independent of the other two, the High Court 
exercises jurisdiction not only on the judicial side 
as is provided under the Constitution and the laws, 
but it also exercises the administrative control 
over the judicial wing of the State which includes 
subordinate judiciary. Therefore, when the juris- 
diction of the High Court of Madras was extended 
under the Act, all that jurisdiction, administrative 
and judicial enjoyed by the High Court of Madras 
under the Constitution, as contemplated in Chap- 
ters V and VI of Part VI of the Constitution must 
be held to have been extended over the subordi- 
nate judiciary of the Union Territory of Pondich- 
erry. In this connection, it is contended by learned 
counsel for the appellants that Art.230 does not 
specifically provide that whenever a jurisdiction 
ofa High Court is extended toa Union Territory, 
the jurisdiction exercisable by the High Court 
under Chapter VI of part of the Constitution shall 
also be available to it. Therefore, when once the 
jurisdiction of the High Court of Madras was 
extended to the Union Territory of Pondicherry, it 
included all the powers exercisable under Chap- 
ters Vand VIof Part VI of the Constitution by the 
High Court of Madras. It was the totality of juris- 
diction as was enjoyed by the High Court of Madras 
under Chapters V and VI of Part VI, that was 
extended and not a part of the jurisdiction, namely, 
the judicial power in Sec.9 does not say that only 
the jurisdiction relating to judicial matters is 
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extended. The expression ‘jurisdiction of the High 
Court, occurring in Sec.9 of the Act cannot at all 
be confined to only the judicial matters. Sec.10 of 
the Act also does not limit the scope and ambit of 
Sec.9 of the Act. On the contrary, Sec.10 of the Act 
specifically makes it clear by using the words, 
“without prejudice to the generality of the provi- 
sion of Sec.9”, that it does not either control or 
limit the scope and ambit of the provision con- 
tained in Sec.9 of the Act. The jurisdiction over 
the judicial matters arising from the subordinate 
judiciary without having any administrative con- 
trol over it, will not have any meaning inasmuch as 
it will not be able to ensure independence of the 
subordinate judiciary the absence of the powers 
exercisable under Chapters V and VI of the Con- 
stitution. Such administrative control over the 
subordinate judiciary to ensure independence of 
the judiciary which is one of the basic features of 
the Constitution is absolutely necessary, rather 
such a power is inalienable or inseparable. In this 
regard, we are also of the view that no specific 
provision was required to be made in the Act, 
empowering the High Court to exercise the power 
under Chapters V and VI of Part VI of the Consti- 
tution over the subordinate judiciary in the Union 
Territory of Pondicherry. When once the jurisdic- 
tion of the High Court was extended, the powers 
under Chapters V and VI of Part VI of the Consti- 
tution, as a matter of course, became available to 
it over the subordinate judiciary in the Union 
Territory of Pondicherry over which jurisdiction 
of the High Court was extended. This is also clear 
from the wordings in Arts.233 and 234 of the 
Constitution. Art.233(1) specifically provides that 
appointments of persons to be, and the posting 
and promotion of, District Judges in any State 
shall be made by the Governor of the State in 
consultation with the High Court exercising juris- 
diction in relation to such State. The words “exer- 
cising jurisdiction in relation to such State” are 
very material inasmuch as it is the High Court of 
Madras, which exercises the jurisdiction in rela- 
tion to the Union Territory of Pondicherry. In this 
regard, we are also of the view that no specific 
provision was required to be made in the Act, 
empowering the High Court to exercise the power 
under Chapters V and VI of Part VI ofthe Consti- 
tution over thesubordinate judiciary in the Union 
Territory of Pondicherry. When once the jurisdic- 
tion of the High Court was extended, the powers 


6 NOTES OF RECENT CASES 


under Chapters V and VI of Part VI ofthe Consti- 
tution, as a matter of course, became available to 
it over the subordinate judiciary in the Union 
Territory of Pondicherry over which jurisdiction 
of the High Court was extended. This is also clear 
from the wordings in Arts.233 and 234 of the 
Constitution. Art.233(1) specifically provides that 
appointments to persons to be, and the posting 
and promotion of, District Judges in any State 
shall be made by the Governor of the State in 
consultation with the High Court exercising juris- 
diction in relation to such State. The words “exer- 
cising jurisdiction in relation to such State” are 
very material inasmuch as it is the High Court of 
Madras, which exercises the jurisdiction in rela- 
tion to the Union Territory of Pondicherry. 
However, it is contended by learned Senior Coun- 
sel appearing for the appellants that Art.367 spe- 
cifically opens with the words, “unless the context 
otherwise requires” therefore it is submitted that 
while interpreting the Constitution on applying 
the General Clauses Act, the context in which the 
word ‘State’ occurs in Chapter VI of Part VI 
cannot be lost sight of. It may be pointed out that 
the whole Chapter VI of Part VI relates to subor- 
dinate courts. Therefore, the word “State” is used 
in Chapter VI of Part VI in the context of subor- 
dinate courts. Therefore, the expression “State” 
in Part VI of Chapter VI includes Union Territory 
also. The jurisdiction of the High Court is ex- 
tended to the Union Territory of Pondicherry. If 
such extension of jurisdiction is to be meaningful, 
the extent and the scope of such jurisdiction are to 
be determined in the light of the distribution of 
powers and independence of the judiciary ensured 
under the Constitution. Therefore, necessarily the 
expression ‘State’ occurring in Chapter VI of Part 
VIshall have to be read as including Union Terri- 
tory also. 


R. Krishnamoorthy, Senior Counsel for K.S.AAmed, 
Government Pleader for Pondicherry assisted by 
P.Narasimhan, (Central Government), for 
Appellants. 

G.Masilamani, Senior Counsel for T7:P. Manoharan, 
for Respondent No.1. 

Mrs. Punitharathi, for Respondent No.2. 
A.S.Venkatachalapathy, Government Pleader, for 
Respondent No.3. 


RS. ---- Direction given. 
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Pratap Singh, J. 
Marudaveerappa Mooppan v. 
U.K-Krishnan. 
21st September, 1993. 
C.R.P.No.4766 of 1987. 


Tamil Nadu Cultivating Tenants Arrears of Rent 
(Relief) Act, 1990 (38 of 1990), Sec.7(5) -Scopeand 
applicability. 


The plain language of Sec.7(5)(ii) would show 
that the pre-requisite for claiming benefits of the 
said section are: (i) the cultivating tenant shall pay 
or deposit under this Act, (ii) the said deposit or 
payment shall be the current rent and one third of 
the arrears of rent, (iii) application should be filed 
by the person appointed by the order. So far as the 
deposit or payment “under this act” are concerned 
it Shall be inaccordance with Sec.7,sub-sec.(2). In 
the instant case, there is no material to show that 
there was any such payment or deposit as contem- 
plated under Sec.7, sub-sec.(2). Furthermore, what 
has been contemplated was payment of or deposit 
ofcurrent rent and one third of the arrears of rent 
were paid or deposited. The language of Sec.7(5)(ii) 
would show that the payment or deposit under this 
Act shall be not only the arrears of rent but also a 
current rent as well. So far as main part of Sec.7(5)(ii) 
is concerned, it would show that it can be pressed 
into service in a case where eviction of cultivating 
tenant for non-payment of such current rent or 
such arrears of rent. Both cases are covered inas- 
much as the word ‘or’ was used. But regarding the 
subsequent part of Sec.7(5)(ii) the word “or” is 
not there. But the word used is “and”. Payment or 
deposit ofcurrentrent and one third of the arrears 
of rent was a condition precedent for claiming the 
benefits. 


M.S.Umapathy, for Petitioner. 
S.Parthasarathy, for Respondent. 


RS. ---- Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. : 
[Appellate Jurisdiction] 


Present: KA.Swami, C.J. and Somasundaram, J. 


W.A.No.928 of 1993 15th September, 1993. 
The Pondicherry University represented by its 
Registrar, Kalapet, Pondicherry and another 
...Petitioners 
v. 
Dr.Alexander Educational Foundation represented 
by its Trastces Dr.Vinu Alexander, Tambaram, 
Madras and others .. Respondents. 


Pondicherry University Act (1985) - Statutes framed 
thereunder, Statute No.32 - College or institution 
seeking affiliation - Procedure to be followed in 
granting affiliation - Powers of Academic Council 
and Executive Council - Meeting in chambers of the 
Chief Minister - Committee constituted with Chief 
Minister as one of members of committee - That 
committee constituting another committee to con- 
sider application - Committee, if competent to con- 
sider application - University, if can be directed to 
enforce minutes of meeting held in Chief Minister’s 
Office. 

On receipt of the application for affiliation which 
Shall have to be filed before the 15th August of an 
academic year, it shall have to be first considered 
by the Academic Council which shall have to 
constitute the committee of inspection for this 
purpose and that committee has to inspect the 
college premises and other infrastructural facili- 
ties of the college and to satisfy itself that the 
college which has sought for applciation satisfied 
all the conditions, if any, provided in the Act and 
the Regulations for granting affiliation. The in- 
spection committee after inspecting the building 
and other infrastructural facilities provided by the 
college shall have to submit its report to the Aca- 
demic Council. The Academic Council 


considering the report, if it is satisfied that the 
college satisfies all the conditions shall have to 
recommend to the Executive Council with such 
remarks, if any, as it may deem fit for suitable 
action. The decision of the Executive Council is 
final which shall have to be implemented by the. 
Vice Chancellor. That being so, the Chief Minis- 
ter of the State does not find place in the proce- 
dure and the mode prescribed for considering the 
application filed for grant of affiliation. There- 
fore, the minutes of the meeting held on 3.8.1992 
in the chambers of the Chief Minister with the 
Chief Minister as one of the members of the 
committee cannot be held to be competent to 
consider the application filed for affiliation nor 
was it competent for such a committee to consti- 
tute another committee to go into the question of 
affiliation of the college. In addition to this, in that 
meeting, a committee has been constituted for the 
purpose of considering the application for affili- 
ation of the college in question consisting of the 
Director of Education, Government of Pondich- 
erry, the Registrar of Pondicherry University, the 
Dean, College Development Council and the 
applicant itself which seeks affiliation. Firstly, the 
committee consisting of the Chief Minister, Vice 
Chancellor and the applicant itself had no 
authority to constitute a committee because, under 
the statutes, it is the Academic Council which 
shall have to first consider the application. It is the 
Academic Council which shall have to constitute 
an inspection committee and it is the inspection 
committee which has to examine and submit a 
report. That being so, the minutes dated 3.8.1992 
produced at page 8 of the typed Act of papers has 
no value in the eye of law. Therefore, the Univer- 
sity cannot at all be directed to enforce the game. 
[Para. 3] 
Case referred to: 
Dr.Alexander Educational Foundation v. Univer- 
sity of Pondicherry, (1992)2M.L.J. 97. [Paras. 2, 4] 
Appeal under Clause 15 of the Letters Patent 
against the Order of AR.Lakshmanan, J. datede 
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2.8.1993 and made in the exercise of the Special 
Original Jurisdiction of the High Court in 
W.P.No.6294 of 1993 presented under Art.226 of 
the Contitution of India to issue a writ of manda- 
mus directing the respondents herein to convene 
a meeting of the committee appointed at the meeting 
held on 3.8.1992 and direct the committee to 
inspect the Pant Institute of Technology at Pondi- 
cherry to ascertain its infrastructural facilities for 
conducting degree courses in Medical Lab. Tech- 
nology, Pharmacy and Nutrition in affiliations 
with the Pondicherry University, Pondicherry. 
P.D.Dhinakaran, for Appellant. 
P.S.Raman, for Respondent No.1. 
P.Krishnamurthy, Government Advocate, for 
Respondent Nos.2 and 3. 
The Judgment of the Court was delivered by 
K.A.Swami, C.J.: This appeal is preferred against 
the order dated 2.8.1993 passed by the learned 
single Judge in W.P.No.6294 of 1993. At the stage 
of admission, the respondents have been notified. 
Accordingly, the respondents have put in appear- 
ance. As the appeal lies in a narrow compass, it is 
admitted and heard for final disposal. 
2. In the writ petition, the petitioner who is the 1st 
respondent in this appeal, prayed for issue of a 
writ in the nature of mandamus to the respon- 
dents herein to convenea meeting of the commit- 
tee appointed at the meeting held on 3.8.1992 and 
direct the committee to inspect the Pant Institute 
of Technology at Pondicherry, to ascertain its 
infrastructural facilities for conducting degree 
courses in Medical Lab Technology, Pharmacy 
and Nutrition for affiliation with the Pondicherry 
University, Pondicherry and pass such other or- 
ders as are deemed fit under the circumstances of 
the case. Learned single Judge has allowed the 
writ petition and directed the respondents, viz. the 
Government of Pondicherry, Pondicherry Uni- 
versity, Director of Technical Education, The Dean, 
College Development Council, Pondicherry to 
convenea meeting ofthe Committee appointed at 
the meeting held on 3.8.1992, within four weeks 
from the date of receipt ofa copy of the order and 
the committee shall inspect the Pant Institute of 
Technology at Pondicherry to ascertain its infras- 
tructural facilities for conducting degree courses 
in Medical Lab Technology, Pharmacy and Nutri- 
tion for affiliation with the Pondicherry Univer- 
sity within six weeks thereafter. Hence, the Pondi- 
cherry University and the Dean, College Dental 
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Council have come up in appeal. 

3. It is contended on behalf of the appellants that 
the minutes dated 3.8.1992 of the committee 
consisting of the Chief Minister of Pondicherry, 
Vice Chancellor of Pondicherry University and 
the 1st respondent does not fall within any one of 
the provisions of the Pondicherry University Act, 
1985 and the Statutes of the University framed 
thereunder (which shall hereinafter be referred to 
as the Act and the Statutes respectivelyyand that 
the statutes specifically provide a specific proce- 
dure for affiliation. There is no provision con- 
tained in the Act or the Statutes either for the 
Chief Minister to be a member of the Committee 
or the applicant for affiliation also to be amember 
of the Committee. Therefore, the mandamus is- 
sued by the learned single Judge to call a meeting 
of the committee constituted in the minutes dated 
3.8.1992 produced at page 3 of the typed set of 
papers, is not sustainable, because that Commit- 
tee has no legal backing. On the contrary, it is 
contended by learned counsel for the 1st respon- 
dent that the Vice Chancellor has ample power 
under Sec.13(3) of the Act to constitute a commit- 
tee of the nature as constituted in the minutes 
dated 3.8.1992. Therefore, the mandamus issued 
by this Court cannot be held to be contrary to law. 

Learned counsel for the 1st respondent has also 

placed reliance on a Division Bench decision of 
this Court in Dr.Alexander Educational Founda- 

tion v. University of Pondicherry, (1992)2 M.L-J. 97. 

But for the reliance placed on the aforesaid deci- 
sion, we would not have considered it necessary to 
deal with this contention, in view of the submis- 
sion made by learned counsel for the 1st respon- 
dent that the 1st respondent would make an appli- 
cation within 30 days from to-day before the 
Registrar of Pondicherry University seeking the 
affiliation of the institute in question for running 
the courses, viz. B.Pharm, B.Sc. (MLT) and B.Sc. 
(Nutrition), provided that application is consid- 
ered in accordance with the provisions of the 
Statute, within a reasonable period. Learned counsel 
appearing for the appellants also submitted that 
the appellants are prepared to consider the appli- 
cation if made by the 1st respondent in accordance 


with the provisions of the Statute and also within - 
a reasonable period. Statute number 32 of the _ 


Statutes provides for admission of colleges, etc., to 
the privileges of the University. The said Statute 
reads thus: 


’ 
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“32(1) Colleges and other Institutions situ- 
ated within the jurisdiction of the University 
may be admitted to such privileges of the 
University as the Executive Council may de- 
cide, on the following conditions, namely: 

(i) Every such college or institution shall have 
a regularly constituted Governing Body, con- 
sisting of not more than fifteen persons 
approved by the Executive Council and includ- 
ing among others, two teachers of the Univer- 
sity to be nominated by the Executive Council 
and three representatives of the teaching staff 
ofwhom the principal of the college or institu- 
tion shall be one. The procedure for appoint- 
ment of members of the Governing Body and 
other matters affecting the management of a 
college or an institution shall be prescribed by_ 
the ordinances. 

Provided that the said condition shall not apply 
in the case of colleges and institutions main- 
tained by Government which shall, however, 
have an Advisory Committee consisting of not 
more than fifteen persons which shall consist 
of among others, three teachers including the 
Principal of the College or institution and two 
teachers of the University nominated by the 
Executive Council. 

(ii) Every such college or institution shall 
satisfy the Executive Council on the following 
matters, namely: 

(a) the suitability and adequacy of its accom- 
modation and equipment for teaching of its 
teaching staff and the conditions of their 
service; 

(c) the arrangements for the residence, wel- 
fare, discipline and supervision of students; 
(d) the adequacy of financial provision made 
for the continued maintenance of the college 
or institution; and 

(e) such other matters as are essential for the 
maintenance of the standards of University 
education. 

(iii) No college or institution shall be admitted 
to any privileges of the University except on 
the recommendation of the Academic Council 
made after considering the report of a Com- 
mittee of Inspection appointed for the pur- 
pose by the Academic Council. 

(iv) Colleges and institutions desirous of 
admission to any privileges of the University 
shall be required to intimate their intention to 


doso inwriting so as to reach the Registrar not 
later than 15th August, preceding the year 
from whcih permission applied for is to have 
effect. 

(v) A College or an institution shall not with- 
out the previous permission of the Executive 
Council and the Academic Council suspend 
instruction in any subject or course of study 
which it is authorised to teach and teaches. 
(2) Appointment to the teaching staff and 
Principals of Colleges or Institutions admitted 
to the privileges of the University shall be 
made in the manner prescribed by the Ordi- 
nances; 

Provided that nothing in this clause shall apply 
to colleges and institutions maintained by 
Government. 

(4) Every college or institution admitted to the 
privileges of the University shall be inspected 
atleast once in every two academic years by a 
Committee appointed by the Academic Coun- 
cil and the report of that Committee shall be 
submitted to the Academic Council, which 
shall forward the same to the Executive Coun- 
cil with such recommendations as it may deem 
fit to make. The Executive Council, after con- 
sidering the report and the recommendations, 
if any, of the Academic Council, shall forward 
a copy of the report to the Governing Body of 
the College or Institution with such remarks, if 
any, as it may deem fit for suitable action. 

(5) The Executive Council may, after consult- 
ing the Academic Council, withdraw any privi- 
leges granted to a college or institution, at any 
time it considers that the college or institution 
does not satisfy any of the conditions on the 
fulfilment of which the College or Institution 
was admitted to such privileges; 

Provided that before any privileges areso with- 
drawn, the Governing Body of the College or 
Institution concerned shall be given an oppor- 
tunity to represent to the Executive Council 
why such action should not be taken. 

(6) Subject to the conditions set forth in clause 
(1) the Ordinances may prescribe: 

(i) such other conditions as may be considered 
necessary. 

(ii) the procedure for the admission ofcolleges 
and institutions to the privileges of the Uni- 
versity and for the withdrawal of those 
privileges.’ 
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Therefore, on receipt of the application for affili- 
ation which shall have to be filed before the 15th 
August ofan academic year, itshall have to be first 
considered by the Academic Council which shall 
have to constitute the committee ofinspection for 
this purpose and that committee has to inspect the 
college premises and other infrastructural facili- 
ties of the college and to satisfy itself that the 
college which has sought for affiliation satisfied 
all the conditions prescribed by the Statute and 
other conditions, if any, provided in the Act and 
the Regulations for granting affiliation. The in- 
spection committee after inspecting the building 
and other infrastructural facilities provided by the 
college shall have to submit its report to the Aca- 
demic Council. The Academic Council consider- 
ing the report, if it is satisfied that the college 
satisfies all the conditions shall have to recom- 
mend to the Executive Council withsuch remarks, 
if any, as it may deem fit for suitable action. The 
decision of the Executive Council is final which 
shall have to be implemented by the Vice Chancel- 
lor. That being so, the Chief Minister of the State 
does not find place in the procedure and the mode 
prescribed for considering the application filed 
for grant of affiliation. Therefore, the minutes of 
the meeting held on 3.8.1992 in the chambers of 
the Chief Minister with the Chief Minister as one 
of the members of the committee cannot be held 
to be competent to consider the application filed 
for ‘affiliation nor it was competent for such a 
committee to constitute another committee to go 
into the question of affiliation of the college. In 
addition to this, in that meeting, a committee has 
been constituted for the purpose of considering 
the application for affiliation of the college in 
question consisting of the Director of Education, 
Government of Pondicherry, the Registrar of 
Pondicherry University, the Dean, College Devel- 
opment Council and the applicant itself which 
seeks affiliation. Firstly, the committee consisting 
of the Chief Minister, Vice-Chancellor and the 
applicant itself had no authority to constitute a 
committee because, under the statutes, it is the 
Academic Council which shall have to first con- 
sider the affiliation. It is the Academic Council 
which shall have to constitute an inspection com- 
mittee and it is the inspection committee which 
has to examine and submit a report. That being so, 
the minutes dated 3.8.1992 produced at page 8 of 
{the typed Act of papers has no value in the eye of 
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law. Therefore, the University cannot at all be 
directed to enforce the game. 

4. At this stage itself, we may refer to the conten- 
tion of the learned counsel for the 1st respondent 
that as per the decision of this Court in Dr_Alevander 
Educational Foundation y. University of Pondich- 
erry, (1992)2 M.L.J. 97, the Vice-Chancellor under 
Sub-sec.(3) of Sec.13 of the act is competent to 
exercise the powers of the Executive Committee, 
Academic Council and all other committees. 
Therefore, if the Vice-Chancellor associated himself 
with the committee consisting of the Chief Minis- 
ter and the applicant and that Committee constituted 
another committee, as stated in the minutes pro- 
duced at page 3 of the typed set of papers, to go 
into the question of affiliation of the college in 
question, the Vice-Chancellor cannot be held to 
have acted outside the law. In paragraph No.19, of 
the aforesaid judgment, this Court has interpreted 
the words “any matter” occurring in Sec.13(3) of 
the Act. It may be pointed out here that Sec.13(3) 
of the Act came up for consideration before a 
Division Bench of this Court in the aforesaid 
matter in the context of disaffiliation of the 
college in question made by the Vice-Chancellor 
of the University, which the Executive Committee 
alone could have done it. That was a case in which 
the procedure for disaffiliation was adopted in 
accordance with the provisions of the statute inas- 
much as the Inspection Committee had made a 
report for disaffiliation of the college. When that 
report was pending consideration, the college started 
admitting the Students and it was at that stage, the 
Vice-Chancellor disaffiliated the college. There- 
fore, the facts of the case would make it clear that 
the proceeding for disaffiliation was started in 
accordance with the provisions of the statute, but 
the Vice-Chancellor bypassed the stages of Aca- 
demic Council and Executive Council and passed 
the order. In that context, this Court held in the 
aforesaid terms. We are of the view that the inter- 
pretation placed on Sec.13(3) of the Act in the 
aforesaid case must be confined to the facts of that 
case. It cannot be taken as interpreting that sec- 
tion in the context of the scope and ambit of the 
Act and of the statute and the provisions con- 
tained in the University Act, because what was 
considered by the court in the matter was the 
power exercised by the Vice-Chancellor for disaf- 
filiating the college, the other provisions of the 
Act and the Statute having a bearing on the power 
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of the Vice-Chancellor were not taken into con- 
sideration. Thus, it is clear that the minutes dated 
3.8.1992 produced at page 3 of the typed set of 
papers cannot at all be given effect to, assuch, the 
same cannot be enforced through a petition under 
Art.226 of the Constitution. It follows that the 
order of the learned single Judge has to be 
reversed. 

5. However, as submitted by learned counsel for 
the 1st respondent, irrespective of this order, the 
application seeking affiliation, if filed by the ist 
respondent, will be considered by the appellants 
in accordance with directions issued hereunder. 
6. For the reasons stated above, the writ appeal is 
allowed. The order dated 2.8.1993 passed in 
W.P.No.6294 of 1993 is set aside. The writ petition 
is disposed of in the following terms: the 1st 
respondent shall make an application in accor- 
dance with the provisions of the statutes with 
necessary fees on or before 15th October, 1993. If 
such an application for affiliation of the college 
for conducting courses leading to B.Pharm., B.Sc. 
(MLT) and B.Sc. (Nutrition) is filed, the same 
shall be considered by the University in accor- 
dance with the provisions of the relevant regula- 
tions, statutes and the Act, without raising an 
objection that the application has been filed 
beyond 15th of August, 1993 and the University 
shall complete the procedure required by thestat- 
utes and the Executive Council shall take a deci- 
sion on the application for affiliation within 3 
months from the date of filing of the application. 
In the facts and circumstances of the case, there 
will be no order as to costs. 


BS. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Mishra and S.M.Ali Mohamed, JJ. 


O.S.A.No.97 of £887 27th July, 1993. 
M&.P.B.Lakshmana Sah & Bros. represented by 
P.B.Kasisah and others ...Appellants 


V. 
J.N.Sivaraj Chettiarandothers ... Respondents. 


(A) Partnership Act (IX of 1932), Secs.4 and 34 - 
Presidency Towns Insolvency Act (IN of 1909), Secs.97 
and 99 - Partnership, what is - Rights and duties of 
partners - Liabilities of partners for acts ofa partner 
- Act of insolvency committed by one partner - All 
partners, if to be adjudged insolvents. 

A study of the provisions of Indian Partnership 
Act gives full assurance to the conclusion that 
partnership is the relation between persons who 
have agreed to share the profits of a business 
carriedon byalloranyofthem for all; persons who 
have entered into partnership with one another 
are called individually partners and collectively a 
firm and an act of firm means any act or omission 
byall the partners or by any partner or agent ofthe 
firm which gives rise to a right enforceable by or 
against the firm. Partners are bound to carry on 
the business of the firm to the greatest common 
advantage, to be first and faithful to each other 
and to render true accounts and full information 
ofall things affecting the firm to any partner or his 
legal represntative; subject to contract between 
the partners, every partner has aright to take part 
in the conduct of the business if every partner is 
bound to attend diligently to his duties in the 
conduct of the business and subject to the provi- 
sions of the Partnership Act, a partner is the agent 
of the firm for the purposes of the business of the 
firm, but in order to bind a firm, an act or instru- 
ment done or executed by a partner or other 
person on behalf of the firm shall be done or 
executed in the firm name or in any other manner 
expressing or implying an intention to bind the 
firm; these may further be aa implied authority of 
a partner as the agent of the firm to bind the firm 
and the other partners in a firm may, be contract, 
between the partners extend to restrict the im- 
plied authority of any partner. Any act done by a 
partner on behalf of the firm which falls within his e 
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implied authority binds the firm unless the person 
with whom he is dealing onous of the restriction or 
does not know or believe that partner to be a 
partner. Every partner of the firm shall have to 
share the liabilities and shall be bound by such acts 
ofa partner who has the authority to act on behalf 
ofthe firm express or implied. Once itis found that 
a partner has acted under his express or implied 
authority on behalf of the firm, all partners except 
minors admitted to the benefits of the partnership 
shall be bound and shall accordingly be liable to be 
judged as insolvents even though they may not 
have themselves done any act of insolvency. It is 
necessary, before a firm is adjudged insolvent, to 
examine the acts of one or some partners to know 
whether he or they acted as the agent and thus if 
they committed any act of insolvency that was 
attributable to the firm and accordingly to all the 
partners of the firm. No partner can escape the 
consequence of the firm having been adjudged 
insolvent unless he is protected by a law or is able 
to show that he was not responsible for the acts of 
the other partners. /Paras. 14, 15 & 16] 

(B) Presidency Towns Insolvency Act (III of 1909), 
Sec.13(4) - Expression ‘debts’ - Meaning of - Ability 
topay debts - Burden of proof - Cases of indefinite or 
temporary suspension of - Plea of debtor that he is 
able to pay his debts - If should be examined by court. 
There is no difficulty in appreciating that the 
expression ‘debt’ in Sec.13(4) of the Presidency 
Towns Insolvency Act refers to all the debts that 
the debtor is legally bound to discharge and that 
he has the authority to discharge his debts. But 
once he is able to show that he has the capacity to 
discharge and that he has the authority to dis- 
charge his debts. But once he is able to show that 
he has the capacity to discharge all his debts which 
he is legally bound to discharge at once, the court 
is duty bound to take into account this capacity of 
the debtor and dismiss the petition to adjudge him 
as insolvent. The scheme of the Act shows that the 
proceedings in the insolvency are really in rem. 
They ensure for the benefit of all the creditors of 
the insolvent. It is, indeed, necessary, in all these 
cases, therefore, of the allegation of indefinite or 
temporary suspension of payment, to examine 
whether the allegations are bona fide and when the 
debtor appears and pleads that he is able to pay his 
debts to see whether he had the ability to discharge 
his debts presently or at once. The burden of 
proof, however, is upon the debtor to show that he 
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is able to pay his debts within the meaning of the 
expression ‘able to pay his debts’. /Paras. 16 & 21] 
Cases referred to: 

Mandalsa Devi v. M.Ramnarain P. Limited, A.LR. 
1965 S.C. 1718: (1965)2 S.C.J. 853: (1965)2 S.CA. 
854: (1966)1 S.CW.R. 55: 68 BomL.R. 31. 
[Para. 9] 

Shivagowda v. Chandrakant, A.I.R. 1965 S.C. 212. 
[Para. 10] 

Firm Mukund Lal v. Purushottam Singh, A.LR. 
1968 S.C. 1182: (1968)2S.C.J. 639: (1968) 2 S.C.A. 
461. [Paras. 11, 12] 

In re Mahomed Hashan and Company, A.I.R. 1923 
Bom. 107: 24 Bom.L.R. 107: 75 I.C. 203. [Para. 11] 
Siva Reddy v. The Official Receiver of Bellary, 71 
M.LJ. 730: A.LR. 1937 Mad. 13: 1936 M.W.N. 
1040: 44 L.W. 651: 166 LC. 80. [Para. 13] 

Kalu Ram v. Gitwar Singh, A.LR. 1930 Lah. 592(2). 
[Para. 17] 

Bhagwan Das v. Mohammad Nawas Shah, A.I.R. 
1939 Lah, 349. [Para. 18] 

Gadi Bhikaji Dhangar v. Govindarao Babuji Pu- 
ranik, A.J.R. 1937 Nag. 127: 169 I.C. 846. [Paa. 19] 
Shadi Ram v. R.C.Mangia, ALR. 1977 Del. 187. 
[Para. 20] 

Appeal under Clause 15 of the Letters Patent 
agains the Order of Sengottuvelan, J. dated 29.4.1987 
and made in the exercise of the insolvency jurisdic- 
tion of the High Court in I.P.No.55 of 1983. 

The Judgment of the Court was delivered by 
Mishra, J.: Seven petitioning creditors have moved 
the insolvency petition under Secs.9(1)(d) (ii) and 
(iii) and 9(g) of the Presidency ‘Towns Insolvency 
Act, 1909 against M/s.P.B.Lakshmanan Sah & 
Bros., a partnership firm and the 8 partners of the 
firm, and learned single Judge of this Court has 
accepted their case of the alleged act ofinsolvency 
of the respondents under Sec.9(g) of the Act and 
has adjudged the firm and its two partners, viz. 
P.B.Kasi Sah and P.T.Hiru Sah, whoare the appel- 
lants before us as insolvents. 

2 Petitioning creditors, it is not in dispute, had 
dealings with the firm Messrs.P.B. Lakshmana 
Sah & Bros. It occurred as alleged by them that the 
firm and its partners were transferring their rights 
with intent to defeat or delay the creditors and in 
the beginning of 1982, they had almost closed 
their business and there were talks in trade circle 
that there were little good left in the shop and less 
business. By the end of 1982, when the respon- 
dents3 and 4 were pressed for payment by some of 
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the creditors at Kancheepuram, they expressed 
their inability to pay the debts and passed on a 
letter Ex.P-7, dated 21.9.1982 agreeing to pay 25% 
of the arrears before 30.9.1982. They, however, 
were not able to fulfil the terms of Ex.P-7. Subse- 
quently, however, respondents 3 and 4/appellants 
1 and 2 herein, who alone, were specifically men- 
tioned as persons dealing in the business and who 
gave the letter dated 30.9.1982, gave another Ex.P- 
8, dated 25.11.1982 to another group creditors at 
Kancheepuram stating that they would pay 25% 
of the balance on or before 20.12.1982 and in 
default agreed to hand over the title deeds of the 
property bearing door No.Mettu Street, Kancheepu- 
ram. The said letter addressed to 13 creditors also 
mentioned that four documents of title were handed 
over to first petitioning creditors that is to say 
J.N.Sivaraj Chettiar. 

3. Itis then alleged that the other creditors from al! 
over the State of Tamil Nadu, Andhra Pradesh 
and Karnataka tried to get at the respondents 3 
and 4 (Appellants and 2 and 3) at their shop when 
they used to do business, but they were not avail- 
ablein theshop and with great difficulties, someof 
the creditors managed to contact them when they 
clearly notified that they were not in a position to 
pay their debts and they were making arrange- 
ments for composition with the creditors by giving 
them of their properties for the benefit of the 
general body of creditors. The debts of the firm 
including trade debts and debts due to the bank 
were about Rs.70 lakhs, it is alleged and the prop- 
erties of the appellants and the other partners of 
the firm were worth only about Rs.50 lakhs. It is 
said, in March, 1983, some of the creditors, after 
great difficulty, could obtain a letter of appoint- 
ment of trustees (Ex.P-10) under which the appel- 
lants 2 and 3 agreed to execute a regular trust deed, 
power of attorney and to give a schedule of title 
deeds of all the properties belonging to them and 
also to give the list of creditors. The creditors, who 
had assembled, believed the representation and 
many of them attempted to get at the appellants 2 
and 3 for completion and execution of documents 
for sale of the properties and for distribution of 
the proceeds among the creditors. But this was not 
complied with and a meeting of the creditors was 
arranged at the business place-of the appellants 
again. The appellants, however, gave a telegram 
requesting that the meeting be postponed till 30th 
August, 1983. The creditors then convened a meeting 


at Hotel Swagath, Royapettah, Madras on 1.9.1983, 
only appellant No.3 appeared at the meeting, but 
he represented other partners as well. He told the 
creditors at the meeting of the creditors that the 
other partners were not available and they would 
consult their advocate and give a document duly 
signed by all the partnes and execute necessary 
truste deed and power of attorney. It is then al- 
leged that the creditors refused to heed his request 
and wanted to him to do all then and there. The 
respondents then gave a list of creditors with 
regard to the debts due as on 30.6.1985 subject to 
verification and audit. The appellants promised at 
the initial stage, according to the petitioning credi- 
tors that they would get the documents signed, but 
later on made an unacceptable request that the 
properties should not be sold for one year and that 
the creditors should supply further goods without 
payment and that they would make profit and 
discharge the debts. They thus wanted the proper- 
ties 10 be soly only after one year.‘None of the 
creditors, however, was willing for this course and 
they wanted either payment immediately or docu- 
ments executed forthwith. The second and third 
appellants, according to the petitioning creditors, 
notified that they could not make any payment, 
but insisted that the property should not be sold 
for one year. The creditors, then issued a notice, 
which returned unserved. They followed it by another 
set of notice, which also could not be served. The 
appellants, however, gave a lawyer’s notice Ex.P- 
30, dated 11.10.1983. 

4. The allegations made against the firm and the 
appellants 2 and 3 are contested by a counter 
affidavit filed on behalf of the appellants and 
others and in their counter affidavit, they have 
maintained that on 23.3.1983, the appellants 2and 
3 deposited with petitioning creditors title deeds 
of their immovable properties at the value of 
Rs.50 lakhs and the petitioning creditors have 
issued receipts dated 23.3.1983, which is marked 
as Ex.P-16. According to them, they have been 
carrying on business without any discontinuation 
and they also paid the creditors to the extent of 
Rs.6 lakhs from 3.9.1983 till the date of the peti- 
tion. According to them 22.3.1983, the creditors 
obtained from the second and third appellants a 
letter of appointment or trustees and on the next 
day, they received as evidence the document of 
title ofimmovable properties at the value of Rs.50 
lakhs. Earlier, they received Rs.40,000 for 
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distribution among themselves. They have also 
maintained that the assets of the partnership ex- 
ceeded their liability and that certain properties 
worth Rs.40 lakhs were mortgaged to the State 
Bank of Mysore for Rs.25 lakhs. According to 
them, they possessed assets much more than the 
claim of any creditors and thus they are in no way 
insolvents. 
5. We have not given any details of the alleged acts 
of insolvency of the appellants herein falling under 
Sec.9(1)(d)(ii) of the Presidency Towns Insol- 
vency Act, 1909 and/or other allegations of the 
petitioning creditors as the only ground to 
adjudge the appellants accepted by the trial court 
is that the appellants have given notice to the 
creditors that they have suspended payment of 
their debts. 
6. The trial court has dealt with the evidence on 
this aspect of the case in some details and has 
found that all the events clearly indicate that the 
appellants 2 and 3 intended tosuspend payment of 
the debts by themselves. When, however, it was 
urged before the trial court that the partners of the 
firm have got assets more than the debts and they 
can discharge the entire debts, the trial court has 
said, 
“But, the fact that the respodnents are in a 
position to pay the entire debts is not the 
criterion and the only question to be decided is 
whether their conduct will amount to suspend- 
ing payment to the creditors.” 
7. Learned counsel for the appellants has con- 
tended before us that the trial court’s order in 
adjudging the firm and its two partners as insol- 
vents is erroneous for the reason of the express 
provisions in this behalf in Sec.34 of the Partner- 
ship Act read with Secs.97 and 99 of the Presi- 
dency Towns Insolvency Act. He has submitted 
that Sec.99 of the Presidency Towns Insolvency 
Act has contemplated insolvency proceeding against 
a firm and such a proceeding can be taken against 
the firm represented by one or more than one 
partner. The acts of insolvency of a partner acting 


on behalf of the firm, will not attach to the partner 


committing an act of insolvency on behalf of the 
firm alone, who shall in the event of the firm being 
adjudged as insolvents, be an insolvent to the any 
other partner except any infant or minor admitted 
to the benefits of the partneship, it is imperative, 
according to the learned counsel for the appel- 
lants, that on a debtor satisfying the court that he 
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is able to pay his debts or for other sufficient cause 
no order ought to have beén made, merely becaus: 
oror the other act ofinsolvency is proved. Accord 
ing to him, thus there is an apparent error of lav 
in the approach of the trial court that the onl 
question to be decided in the proceeding is whethe 
the debtor is conduct will amount to suspendin 
payment to the creditors as that is an act of givin 
notice to any of the creditors by the debtor that h 
is suspending or that he is about to suspend pay 
ment of his debts. The most relevant considera 
tion in the instant case, according to the learne 
counsel for the appellants, is that the partner 
capacity to pay the debts has been ignored alto 
gether. To support this contention, learned coun 
sel has drawn our attention to Sec.13(4) of th 
Presidency Towns Insolvency Act, which says, 
“The Court shall dismiss the petition— 
(a) if it is not satisfied with the proof of th 
facts referred to in Sub-sec.(2); or 
(b) ifthe debtor appears and satisfied the cour 
that he is able to pay his debts, or that he ha 
not committed an act of insolvency or that fo 
other sufficient cause no order ought to b: 
made”. 
8. Learned counsel for the respondents, on th 
other hand, has contended that the finding as t 
the act of insolvency in terms of Sec.9(1)(g) i 
based on cogent and reliable evidence and thus th: 
appellants have made themselves liable to b 
declared as insolvents. True, it has been found tha 
the appellants 2 and 3 respondents 3 and 4 in th 
court below) acted for and on behalf of the firn 
and their acts of insolvency accordingly got at 
tached to the firm and consequently to all th 
partners of the firm, but there is no error of law i 
the case of the two individual partners that i 
appellants 2 and 3 is separately viewed in such ; 
proceeding and they are adjudged as insolvents il 
a situation like this. He has contended that th: 
debtor firm and its partners were/are required t 
establish that they have the capacity to pay, hav 
not lct cogent or reliable evidence in this behali 
9. The Supreme Court in the case of Mandals: 
Devi v. M.Ramnarain P. Limited, A.I.R. 1965 S.C 
1718: (1965)2 S.CJ. 853: (1965)2 SC.A. 854: (1966). 
S.C.W.R. 55: 68 Bom.L.R. 31, has said what shoul 
be obvious to all connected with the affairs of ; 
partnership that a suit against the firm is a sui 
against the partners and with reference to O.30 c 
the Code of Civil Procedure, said that in a norma 
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zase where all the partners ofa firm are capable of 
reing sued and being adjudged judgment debtors, 
1 Suit amy be filed and a decree may be obtained 
igainsta firm, and with reference to O.21, Rule 50 
of the Code of Civil Procedure said that such a 
lecree may be executed against the property of the 
dartner and against all the partners. The Supreme 
Court has in this judgmentalso said that there may 
de abnormal cases where a suit is filed against a 
irm under the provisions of 0.30 of the Code of 
Zivil Procedure and it is found that one of its 
yartners cannot be sued or cannot be adjudged a 
udgment debtor and that in such a suit, a decree 
nforceable against the other partners and the 
vartnership assets may be passed. 
(0. In another judgment in the case of Shivagowda 
» Chandrakant, A.I.R. 1965 S.C. 212, the Supreme 
-ourt has considered a case of a minor who was 
\dmitted to the benefits of partnership, which was 
ater adjudged as insolvent under the provisions of 
he Provincial Insolvency Act, 1920 and it was 
‘ontended that the minor, who had attained ma- 
ority was equally liable with other partnes for the 
cts of insolvency of the firm. The Supreme Court 
as said upon this, 
“the question turns upon the relevant provi- 
sions of the Provincial Insolvency Act, 1920 (5 
of 1920) and the Indian Partnership Act. Under 
the provisions of the Provincial Insolvency 
Act, a person can only beadjudicated insolvent 
if he is a debtor and has committed an act of 
insolvency as defined in the Act; See: Secs.6 
and 9. In the instant case, respondents 2 and 3 
were partners of the firm and they became 
indebted to the appellants and they committed 
an act of insolvency by declaring their inability 
to pay the debts and they were, therefore, 
rightly adjudicated insolvents. 
But the question is whether the first respon- 
dent could also be adjudicated insolvent on the 
basis of the said acts of insolvency committed 
by respondents 2 and 3. He could be, if he had 
become a partner of the firm...” 
1. Firm Mukund Lal y. Purushottam Singh, A.LR. 
968 S.C. 1182: (1968)2 S.CJ. 639: (1968) 2 S.C.A. 
61, is a case which has dealt with the question as 
)when act of insolvency by one or some partners 
e attributable to other partners in a case arising 
nder the Provincial Insolvency Act. In this judg- 
1ent, it is said clearly that an order ofadjudication 
nder the Act can made against the firm in the 
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firm’s name if the proper conditions are satisfied 
and further that according to the English Law, the 
act ofbankruptcy must bea personalact and noact 
of bankruptcy could be committed by a firm as 
such, and no adjudication could be made againsta 
firm in the firm’s name, but under Sec.99 of the 
Presidency Towns Insolvency Act, an adjudica- 
tion order may be made againsta firm in the firm’s 
name and such an order operates as if it were an 
order made against each of the persons who at the 
date of the order was partner in the firm. It is 
however, pointed out that there is no provision in 
the Provincial Insolvency Act corresponding to 
Sec.99 of the Presidency Towns Insolvency Act. 
But Sec.79(2)(c) ofthe Act provides for rules to be 
made by the High Court as to the procedure to be 
followed when the debtor is a firm. This section 
therefore assumes that an adjudication order can 
be made under the Act against the firm in the 
firm’s name what is relevant however, is as to what 
are the proper conditions to adjudge a firm insol- 
vent and answer to this is available in this judg- 
ment of the Supreme Court in these words. 
“We think that in order to support an adjudi- 
cation against a firm there must be proof that... 
each of the partners has committed some act of 
insolvency. If, however, a joint act of insol- 
vency is relied upon it must be shown to be the 
act of all the partners. An order for adjudica- 
tion can also be madeagainsta firm if there was 
an act of insolvency by an agent of the firm 
which was such as must necessarily be imputed 
to the firm... Sec.2(a) of the Indian Partnership 
Act (IX of 1932) defines “an act of a firm to 
mean” any act or omission by all the partners. 
Or by any partner or agent of the firm which 
gives rise to a right enforceable by or against 
the firm. “the effect of this section read with 
the Explanation to Sec.6 of the Act appears to 
be that the question whether an act of insol- 
vency of one or more partners can be regarded 
as an act ofall the partners is a question of fact 
to be determined on the facts and circum- 
stances ofeach particular case. For instance, Jn 
re. Mahomed Hashan and Company, A.LR. 1923 
Bom. 107: 24 Bom.L.R. 107: 75 I.C. 203, one of 
the partners in a firm consisting of two part- 
ners departed from the usual place of business 
with intent to delay and defeat the creditors of 
the firm. It was held by the Bombay High Court 
that an adjudication order could not be made 
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against the firm in such a case unless the other 
partner had also departed with like intent. 
Similarly, in Gopal Naidu v. Mohanlal, I.L.R. 
49 Mad. 189; A.I.R. 1926 Mad. 206, it was held 
by the Madras High Court that it is a question 
of fact whether the act ofone partner in closing 
the business of the firm and thus committing 
an act of insolvency so far as he is concerned 
was imputable to another partner so as to 
entitle the creditors of the firm to get the other 
also adjudicated as insolvent. In the circum- 
stances of that particular case it was held that 
the mere fact of closing the firm by one partner 
without more evidence to show that the other 
either expressly or impliedly authorised the 
same was insufficient to lead to such imputa- 
tion...” 
12. The Supreme Court in the case of Firm Mukund 
Lal v. Purushottam Singh, A.I.R. 1968 S.C. 1182: 
(1968)2S.C_J. 639: (1968)2S.C.A. 461, declined to 
accept the act of one of the partners as an act on 
behalf of the partners of the firm and thus on 
behalf of the firm for the reason that the property 
of which Mukand Lal was alleged to have made a 
gift to Veer Kumar was not partnership property 
and there was no collective act of insolvency 
alleged on behalf of all the partners of the firm. 
13. In another case under the Provincial Insol- 
vency Act, a Bench of this Court in Siva Reddy v. 
The Official Receiver of Bellary, 71 M.L.J. 730: 
ALIR. 1937 Mad. 13: 1936 M.W.N, 1040: 44 L.W. 
651: 166 I.C. 80, said, 
“Where in insolvency a partnership was proved 
to have existed among three brothers ofa joint 
family and hence the acts of one of them in 
exclusive control of the business as agent were 
sufficient to implicate the other two in insol- 
vency.” 
that was a case where the brother, in thecontrol of 
the business, had given a notice of suspension of 
payment to creditors and the court held that the 
brother’s act should be deemed to be the act of 
others also. 
14. Astudy of the provisions of Indian Partnership 
Act gives full assurance to the conclusion that 
partnership is the relation between persons who 
have agreed to share the profits of a business 
carried on by allorany of them for all; persons who 
have entered into partnership with one another 
are called individually partners and collectively a 
firm and an act of firm means any act or omission 
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byall the partners or by any partner or agent of the: 
firm which gives rise to a right enforceable by or 
against the firm. Partners are bound to carry on 
the business of the firm to the greatest common 
advantage, to be first and faithful to each other 
and to render true accounts and full information 
ofall things affecting the firm to any partner or his 
legal represntative; subject to contract between 
the partners, every partner has a right to take part 
in the conduct of the business if every partner is 
bound to attend diligently to his duties in the 
conduct of the business and subject to the provi- 
sions of the Partnership Act, a partner is the agent 
of the firm for the purposes of the business of the 
firm, but in order to bind a firm, an act or instru- 
ment done or executed by a partner or other 
person on behalf of the firm shall be done or 
executed in the firm name or in any other manner 
expressing or implying an intention to bind the 
firm; these may further be an implied authority of 
a partner as the agent of the firm to bind the firm 
and the other partners in a firm may, be contact, 
between the partners extend to restrict the 
implied authority of any partner. Any act done by 
a partner on behalf of the firm which falls within 
his implied authority binds the firm unless the 
person with whom he is dealing onous of the 
restriction or does not know or believe that part- 
ner to bea partner. Every partner of the firm shall 
have to share the liabilities and shall be bound by 
such acts of a partner who has the authority to act 
on behalf of the firm express or implied. Such rules 
of law which are found included in the provisions 
of the Provincial Insolvency Act are expressed in 
Sec.99 of the Presidency Towns Insolvency Act. 
Once it is found that a partner has acted under his 
express or implied authority on behalf of the firm, 
all partners except minors admitted to the benefits 
ofthe partnership shallbe bound and shall accord- 
ingly be liable to be judged as insolvents even 
though they may not have themselves done any act 
ofinsolvency. The alleged acts of insolvency in the 
instant case, are attributed to the appellants 2and 
3, in particular, the alleged understanding to exe- 
cute the composition deed and the trust deed and 
the alleged handing over of the documents to the 
general body of the creditors by appellants 2 and 3. 
These acts, it is suggested, lead to the conclusion 
that the appellants 2 and 3 exhibited the intention 
of the firm that is intended to suspend payment of 
debts. In the words of the trial court, 
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“ifwe examine the facts of this case, the deposit 
of title deeds with the creditors of R.W.1 clearly 
indicates a temporary suspension of payment 
and from that act it is always possible for the 
creditors to infer that there is no likelihood of 
their getting the amounts in the near future 
and they will have to wait till the composition 
is completed. The severai transactions that 
took place as set out above and borne out by 
the evidence clearly indicate the state of minds 
of the respondents 3 and 4, which establish a 
temporary suspension of payment to the credi- 
tors till an understanding is arrived at or the 
composition formula is settled. The creditors 
cannot expect any payment in vicw of the exe- 
cution of Ex.P-10. On 22.3.1983 and the hand- 
ing over of the title deeds of Exs.P-12 to P-15 
on 23.3.1983 and also the subsequent transac- 
tion that ook place between the creditors and 
the respondents 3 and 4. It is contended on 
behalfof the respondents that in any event the 
handing over of the title deeds Exs.P-12 to P- 
15 took place on 23.3.1983 and if that is taken 
as the suspension of payment of debts and 
construed as an act of insolvency then an insol- 
vency petition ought to have been filed within 
three months from that date and in this case 
the insolvency petition has been filed only on 
30.11.1983 long after three months and hence 
the insolvency petition cannot be based on the 
alleged act of insolvency that took place on 
22.3.1983. But in the evidence it is seen that 
subsequent meeting of the creditors was con- 
vened on 1.9.1983 and the same continued on 
2.9.1983 also on which date the third respon- 
dent handed over the list of creditors Ex.P-22 
and promised to execute a composition after 
consulting his advocate. Since what transpired 
on 1.9.1983 and 2.9.1983 also clearly indicate 
that the creditors will have to wait till the 
composition is over a notice of suspension of 
payment to the creditors can be inferred from 
what took place on 1.9.1983 and 2.9.1983. The 
debtors themselves placed title deeds in the 
hands of the Trustees of the creditors for the 
purpose of sale and distribution among the 
creditors and this will clearly lead the creditors 
to believe that they would accept the return of 
their dues not from the debtors but only from 
the sale of the properties.” 

{15. As we have seen above, it is necessary, before 


a firm is adjudged insolvent, to examine the acts 0 
one or some partners to know whether he or they 
acted as the agent and thus if they committed any 
act of insolvency that was attributable to the firm 
and accordingly to all the partners of the firm. The 
trial court has not been addressed by either party 
on this aspect of the law. There is an obvious 
contradictionin the order that has been passed in 
the instant case that on the one hand, the firm is 
adjudged as insolvent and on the other hand, only 
two of the partners are adjudged as insolvents and 
other partners are exonerated. If the trial court’s 
finding is correct that the acts of appellants 2 and 
3 were acts binding the firm, there is no apparent 
reason to leave and exonerate the other partners 
of the firm. No partner can escape the conse- 
quence of the firm having been adjudged insolvent 
unless he is protected by a law or is able to show 
that he was not responsible for the acts of the 
other partners. 
16. It is not possible to fathom the reasons why the 
trial court has said that the fact that the firm and 
the partners were in a position to pay the entire 
debts was not the criterion and the only question 
to be decided was whether their conduct would 
amount to suspending payment to the creditors. 
We have already noticed the provisions in Sec. 13(4) 
of the Presidency Towns Insolvency Act, which say 
that the court shall dismiss the petition, 

aieiai 

b. if the debtor appears and satisfied the court 

that he is able to pay his debts, or that he has 

not committed an act of insolvency or that for 

other sufficient cause no order ought to be 

made.” 
The expression “able to pay his debts” is also 
found in Sec.25 of the Provincial Insolvency Act. 
There is no difficulty in appreciating that th 
expression ‘debt’ in this provision ofthe Act refers 
to all the debts that the debtor is legally bound to 
discharge and that he has the authority to dis- 
charge his debts. But once he is able to show that 
he has the capacity to discharge at once, the court 
is duty bound to take into account this capacity o 
thedebtorand dismiss the petition to adjudge him 
as insolvent. The scheme of the Act shows that the 
proceedings in the insolvency are really in rem. 
They ensure for the benefit of all the creditors of 
the insolvent. 
17. In Kalu Ram v. Gitwar Singh, A.I.R. 1930 Lah. 
592(2), a learned sinlgle Judge of the Labour e 
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Court held that under Sec.25 of the Provincial 
Insolvency Act on a petition presented by the 
creditor for adjudicating a debtor as insolvent, it 
lies on the debtor to satisfy the court that heis able 
to discharge his debts. 
18. In Bhagwan Das v. Mohammad Nawas Shah, 
ALR. 1939 Lah. 349, A Division Bench of the 
Lahore Court held that because the debtor did not 
possess any liquid assets to pay the debts and he 
had not made any attempts to voluntarily pay his 
creditors, “it would be idle to contend that the 
mere fact that the debtor owned valuable proper- 
ties were per se sufficient to justify a finding that he 
was able to pay his debts. 
19. In Gadi Bhikaji Dhangar v. Govindarao Babuji 
Puranik, A.I.R. 1937 Nag. 127: 169 I.C. 846, a 
similar view is expressed by a learned Judge of the 
Nagpur Court and it is said that the burden of 
prooflay upon the debtor to show that he was able 
to pay his debts within the meaning of Sec.25 of the 
Provincial Insolvency Act. 
20. A learned single Judge of the Delhi High Court 
in the case of Shadi Ram v. R.C.Mangla, A.LR. 
1977 Del. 187, has said, 
“The expression ‘able to pay his debts’ occur- 
ring in Sec.25 is to be used in normal commer- 
cial sense. The debtor must, therefore, satisfy 
the court that he has the ability to discharge his 
debts presently; hence, he is not insolvent. The 
expression ‘debts’ refers to all the debts that he 
is legally bound to discharge at once and which 
he has failed to discharge.” 
21. It is, indeed, necessary, in all these cases, 
therefore, of the allegation ofindefinite or tempo- 
rary suspension of payment, to examine whether 
the allegations are bona fide and when the debtor 
appears and pleads that he is able to pay his debts 
to see whether he had the ability to discharge his 
debts presently or at once. The burden of proof, 
however, is upon the debtor to show that he is able 
to pay his debts within the meaning of the expres- 
sion ‘able to pay his debts’. The trial court in the 
instant case, however, has felt that it is not neces- 
Sary to examine whether the appellants were ina 
position to pay the entire debts. This evidently is 
an error of law. 
22, Since we have found in the instant case that the 
trial court has not been addressed at all in respect 
of the liability of the firm and the partners ofr the 
firm and there is an apparent error in this regard 
e in the trial court’s judgment and also that a plea 
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which is available to a debtor under Sec.13(4) of 
the Act has been declared not available to the 
debtors that is to say the appellants by the trial 
court, we are inclined to interfere with the trial 
court’s judgment. We have, however, not satisfied 
ourselves as to the genuineness and correctness of 
the allegations of the creditors and the question 
whether the acts of the appellants 2 and 3 were 
such acts, which would bind the firm and conse- 
quently, the partners of the firm and whether the 
appellants are able to pay their debts, we do not 
propose to finally decline the prayer of the peti- 
tioning creditors. It is a fit case in our opinion in 
which the case should be remitted to the trial court 
fora fresh hearing and disposal in accordance with 
law. It shall however be open to the petitioning 
creditors to move the trial court for such interim 
orders or directions which may be found necessary 
on the facts and in the circumstances of this case. 
23. In the result, the appeal and the cross-objec- 
tions are allowed. The impugned judgment is set 
aside. The case is remitted to the trial court fora 
rehearingand disposal in accordance with law. No 
costs. 


BS. 


Appeal and cross-objections allowed. 


IN THE HIGH COURT OF JODICATURE AT 
MADRAS. 


Present: Pratap Singh,J. 

C.R.P.No.2604 of 1986 15th July, 1993. 
Valli Ammal and another 4. Petitioners. 
PK Logaiya Reddiar ... Respondent 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (18 of 1960) as amended by Act (XIII of 1973), 
Sec.6 - Scope and applicability - Suit by the tenant 
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against the landlord - For recovery of money- Alle- 
gation thatthe tenant paid the Minicipal taxes for the 
building out of coercion - Suit opposed on the ground 
that the claim was only the excess amount by way of 
increased taxes after 1961 - Suit dismissed - Appeal 
by the plaintiff - Allowed Revision by the defendant 
to High Court - Suit held to be maintainable. 
Held: Since the tax amount which was paid and 
claimed in the suit was for the tax amount the 
excess tax over and above Rs.105.62 is payable 
only by the tenant and he cannot make a claim for 
it, from the landlords. Even that dispute has to be 
decided only by the Rent Controller. That is made 
implicit by Sec.6 Sub.Sec (2). Where special stat- 
ute provides a particular forum for deciding the 
disputes between the parties, the jurisdiction of 
the Civil Court is clearly barred. That particular 
forum alone will have jurisdiction to decide the 
disputes between the parties. So, this case is clearly 
not maintainable. [Para. 7] 
V.Raghavachari & V.Sumathi for Petitioners 
T.R.Rajaraman for Respondent 

The Court made the following 

ORDER: This revision petition is directed against 
the~Appeal Suit No.58 of 1985 on the file of the 
Subordinate Judge, Thiruvannamalai in reversing 
the judgment in O.S.No.1472 of 1980 on the file of 
the District Munsif, Thiruvannamalai. 

The short facts are: The respondent/plaintiff had 
filed the suit against the revision-petitioner for 
recovery of Rs.2,288/- on the allegation that the 
plaintiff is a tenant of the building bearing door 
No.96-A, Big Bazaar Street, Thiruvannamalai on 
an annual rent of Rs.900/- under the defendant/ 
landlord that the plaintiff had paid the municipal 
taxes out of coercion to the tune of Rs.2,288/- and 
that the landlords are liable to pay the same to the 
plaintiff/tenant. 

2. The defendants have resisted the claim on sev- 
eral grounds infer alia contending that the claim is 
barred under Sec.6 of the Tamil Nadu Buildings 
(Lease & Rent Control) Act, 1960 as amended, 
that the claim of Rs.2,288 being only the excess 
amount by way of increased taxes after 1961 the 
tenant is liable to pay the same. 

3. After an elaborate trial, the trial Court had held 
that the suit is not maintainable in view ofSec.6 of 
the Tamil Nadu Buildings (Lease and Rent) Control 
Act, 1960 and dismissed the same. Aggrieved by 
thesame, the plaintiff filed an appeal in A.S.No.58 
of 1985. After hearing the parties, the learned 


appellate Judge held that tax is payable by the 
landlord and not by the tenant. So the tenant is 
entitled to recover the same from the landlord. 
The learned Judge held that Sec.69 of the Con- 
tract Act is applicable and so the suit is maintain- 
able. Accordingly, the learned Judge allowed the 
appeal setting aside the decree and Judgment of 
the learned District Munsif. Aggrieved by the 
decision of the learned appellate Judge, this C.R.P 
is filed. 
4. Miss. V.Sumathy the learned counsel appearing 
for the revision petitioner would submit that the 
revision/petitioners are the landlords and the 
respondent is the tenant of the building; that fair 
rent was fixed for the building in R.C.O.P.No.28 of 
1961 at Rs.900 per annum and that the fair rent, 
fixed by the court remains at the same rate and 
there was no increase. The learned counsel would 
further submit that this tax claimed by the tenant/ 
plaintiff is the increased tax. After the fair rent was 
fixed and as such, by virtue of Sec.6 of the Tamil 
Nadu Buildings (Lease and Rent Control) Act; 
1960 (hereinafter referred to the Act), the tenant 
is liable to pay the said tax and even assuming that 
there is any dispute with regard to increase, it shall 
be decided only by the Rent Controller and not by 
the civil court and so the suit was not maintain- 
able. 
5. I have carefully considered the submissions 
made by the learned counsel for the petitioners 
herein. According to the respondent/plaintiffAenant 
fair rent was fixed in R.C.O.P. No. 28 of 1961 
whereas according to revision-petitioners the fair 
rent was fixed in the said R.C.O.P.No.26 of 1969. 
Either way it was fixed in 1969 orin 1961. In para.7 
ofthe judgment of the appellate court, the learned 
Judge has held that halfyearly tax for this building 
was Rs.105.62 in 1965; it was later raised at Rs.258.23 
and it was further raised at Rs.572. These facts are 
borne out by the documents Exs.A-1 to A-4. The 
tax amount claimed by the tenant/plaintiff was for 
the later period namely from 1973 onwards. I shall 
presently refer to Sec.6 of the Tamil Nadu Build- 
ings (Lease and Rent) Control Act, 1960. It reads 
as follows: 
6. Increase over rent in certain cases: 
(1) Where the amount of the taxes and cesses 
payable (including any new tax or cess which 
has become payable) by the landlord in respect 
of any building to a local authority for any half 
year commencing on the ist April, 1950, or on 
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any later date exceeds the amount of the taxes 
and cesses payable in respect thereof the same 
or any other local authority for the half-year 
ending on the 30th day of September, 1946, or 
for the first complete half year after the dateon 
which the building was first let, whichever is 
later, the landlord shall be entitled to claim 
such excess from the tenant in addition to rent 
payable for the building under this Act; 
Provided that such excess shall not be recover- 
able inso far as ut has resulted from an increase 
of rent in respect of the building. 
(2) Any dispute between the landlord and the 
tenant in regard to any increase claimed under 
Sub-sec.(1) shall be decided by the Control- 
ler.” 
7. Since the tax amount which was paid and now 
claimed in this suit was for the tax amount the 
excess tax over and above Rs.105.62 is payable 
only by the tenant and he cannot make a claim for 
it, from the landlords. Even that dispute has to be 
decided only by the Rent Controller. That is made 
implicit by Sec.6, Sub-sec.(2). Where special stat- 
ute provides a particular forum for deciding the 
disputes between the parties, the jurisdiction of 
the civil court is clearly barred. That particular 
forum alone will have jurisdiction to decide the 
disputes between the parties. So, this case is clearly 
not maintainable. ` 
8. The appellate court has clearly erred in holding 
that the plaintiff/tenant is entitled to recover the 
entire tax from the landlords. The lower court is 
agdin wrong in holding that civil court has got 
jurisdiction by resorting to Sec.69 of the Contract 
Act. It cannot be sustained and it is liable to be set 
aside. 
9. In view of the above, this C.R.P. shall stand 
allowed setting aside the order of the appellate 
Court below and restoring the order of the trial 
court. There will be no order as to costs. 


RS. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: AR. Lakshmanan, J. 
Contempt Application No.243 of 1993 

6th July, 1993. 
S.Prabhavathi ...Applicant 
y 


The Revenue Divisional Officer, Thiruppathur, 
North Arcot District ... Respondent. 


(A) Civil Procedure Code (V of 1908), Sec.151 - 
Scope and applicability - Wide - Not subject to any 


` limitation. 


(B) Contempt - Violation of order passed by the 
Court - Aggrieved person to be put back in the same 
position. 

Held: It is well settled that the inherent powers of 
the High Court under Sec.151,:C.P.C., are wide 
and are not subject to any limitation. Where, in 
violation of any order passed by this Court, some- 
thing has been done in disobedience, it will be the 
duty of the court as a policy to set the wrong right 
and not allow the perpetuation of the wrong doing. 
The inherent power will not only be available in 
such cases but it is bound to be exercised in that 
manner in the interest ofjustice. Since the respon- 
dent herein has, in utter violation of my order, 
conducted a secret enquiry behind the back of the 
applicant and the applicant has been affected 
because of that order, the applicant can approach 
this Court and ask for reliefon the ground that the 
order passed by the respondent would be destruc- 
tive of her stand-point, and this Court, on a con- 
sideration of the entire circumstances and facts, 
will have to put back the parties in the same 
position as they stood prior to the passing of the 
order. Hence, the applicant is to be put back in the 
same position as she stood immediately prior to 
the passing of the impugned order by the respon- 
dent. [Para. 6] 
Cases referred to: i 

Manoharlal v. Seth Hiralal, ALR. 1962 S.C. 527: 
(1962)1 S.C.R. (Supp.) 450. [Para. 7] 

Vidya Charan Shukla v. Tamil Nadu Olympic Asso- 
ciation, A.I.R. 1991 Mad. 323. [Para. 7] 

Vijay Narayan, for Petitioner. 

P.Shanmugham, Special Government Pleader, for 
Respondent. 
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The Court made the following 

ORDER: The above Contempt Application has 
been filed to punish the respondent/Revenue 
Divisional Officer, Thiruppathur, North Arcot 
District, for committing contempt oforders of this 
Court dated 21.8.1992 made in W.P.No.5570 of 
1992. By that order, I set aside the order impugned 
in the writ petition passed by the respondent 
herein dated 15.10.1991, by which the respondent 
herein has rejected the applicant’s request for the 
issue of community certificate on the basis of a 
secret enquiry conducted by him. This Court held 
that the respondent herein has no business to 
conduct a secret enquiry behind the back of the 
applicant and come to the conclusion that the 
applicant does not belong to Kurumans commu- 
nity. I further held that the procedure adopted by 
the respondent herein is not only illegal but also 
against the principles ofnatural justice. I also held 
that the applicant’s father and his brother have 
certificates to the effect that they belong to 
Kurumans community, that the applicant’s pater- 
nal uncle is also working in the Income-tax 
Department and that on the basis of the certificate 
possessed by the applicant’s maternal uncle, he is 
working in the Central Government. It is further 
observed by me in that order that this Court has 
taken the view that if a person’s close relatives 
have certificates that they belong to a particular 
community, that person should also be deemed to 
be belonging to the said community. I also 
referred to the judgment of a Division Bench of 
this Court in W.P.No.2428 of 1983 dated 1.8.1984, 
the relevant portion of which is extracted in my 
judgment in W.P.No.5570 of 1992. Finally, I held 
that taking into consideration that the applicant 
has come to this Court a number of times on the 
very same issue, a direction shall issue to the edu- 
cational authorities to admit the applicant herein 
in the B.E. degree course in the next academicyear 
provided the concerned authorities found that the 
applicant belongs to Kurumans community. There- 
after, the impugned order dated 28.12.1992 was 
passed by the respondent herein by which again, 
on the basis ofa secret enquiry, the respondent has 
rejected the request of the applicant for issue of 
community certificate. It is on this cause of action 
the above contempt application has been filed. 
2. Notice was issued by me on 29.4.1993 and the 
matter came up for hearing on 15.6.1993. On that 
date, the respondent appeared before me and 


tried to explain his stand. I was not at all convinced 
with the explanation offered by the respondent. In 
my opinion, the respondent, by the impugned 
order, which is passed in disobedience of my order 
in W.P.No.5570 of 1992, has put the applicant to 
great prejudice and hardship. Even though the 
applicant has secured admission in Engineering 
Collegeas early as 1991, she was notable toattend ` 
the course except for a short period of approxi- 
mately two months. In my opinion, the applicant 
has produced enough materials before the 
respondent toshow that she belongs to Kurumans 
community. The details of the materials are fur- 
nished in the applicant’s letter dated 12.10.1992 to 
the respondent, which is at page 43 ofthe typed set 
of papers. The applicant along with that letter has 
submitted the community certificates of his uncle, 
uncle’s daughter, service roll of his uncle, commu- 
nity certificates of her uncles, brothers, applicant;s 
father, uncle, mother’s brother, sister, etc. Apart 
from this, she has also filed the enquiry report of 
the Revenue Divisional Officer, Thiruppathur, 
besides the sale deeds, title deeds and the judg- 
ment of the Madras High Court. Several other 
certificates more fully mentioned as item Nos.8 to 
11 in that letter have also been furnished to the 
authority concerned. On the basis of this evidence, 
itcannot be disputed that the applicant belongs to 
Kurumans community. 

3. It is also seen from the affidavit of the applicant 
filed in support of this application that the respon- 
dent has issued a notice to the applicant on 28.9.1992 
calling upon her to produce all materials in sup- 
port of her claim for obtaining a community cer- 
tificate, to the effect that she belongs to Kurumans 
community. As stated above, the uncle of the 
applicant met the respondent and produced all 
the documentary proof in support of the appli- 
cant’s claim. At that time, the respondent desired 
to peruse the original documents but the uncle of 
the applicant stated that the original documents 
were not with him at present and that the appli- 
cant was prepared to furnish the originals if the 
respondent wanted to peruse them. But, without 
any further enquiry or any notice to the appiicant, 
the respondent has passed the impugned order 
dated 28.12.1992. From this order it is apparent 
that the respondent, in violation of the order of 
this Court in W.P.No.5570 of 1992, has again 
conducted a secret enquiry. The impugned order 
itself states that the respondent has conducted & 
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secret enquiry. It is further averred in the affidavit 
that the respondent has violated the orders of this 
Court and has committed gross contempt of the 
orders of this Court and hence, the respondent is 
liable to be punished for committing contempt of 
‘the orders of this Court. 
4. The respondent has also filed a detailed counter 
affidavit. I am not impressed with the counter 
- affidavit filed by the respondent. The respondent 
is now trying to justify his illegal action by filing a 
detailed counter affidavit which contains matters 
which are not germane or useful for the disposal of 
the present contempt application. I have gone 
through the counter affidavit and I am not satis- 
fied with the explanation offered. Hence, I find the 
respondent guilty of disobedience of the direc- 
tions contained in my order dated 21-8-1992 in 
W.P.No.5570 of 1992. However, the respondent 
appeared before me and sincerely regretted for 
what all happened and also expressed his oral and 
written unconditional apology. In para.12 of the 
counter affidavit he has stated as follows: 
“If this Hon’ble Court finds that the respon- 
dent disobeyed the orders of this Hon’ble Court, 
this respondent submits that disobedience is 
neither wilful nor wanton and also prayed an 
unconditional apology before this Hon'ble 
Court. The respondent submits that he has the 
highest regard and respect to the orders of this 
Hon’ble Court and never intended to disobey 
the orders of this Hon’ble Court.” 
In view of the unconditional apology tendered by 
the respondent, the same is accepted because I 
find it bona fide and sincere, and I close this 
contempt application. There will be no order as to 
costs. 
5. The respondent has passed the impugned order 
in violation of the directions of this Court in 
W.P.No.5570 of 1992, after conducting a secret 
enquiry again. In my earlier order, I have specifi- 
cally stated that the respondent has no business to 
conduct a secret enquiry behind the back of the 
applicant and come to the conclusion that the 
applicant does not belong to Kurumans commu- 
nity. Since the impugned order has been passed in 
utter violation of my earlier order, the same is 
liable to be set aside and the matter remitted back 
to the respondent of conductinga fresh enquiryon 
the basis of the materials already filed and avail- 
able on record. 
6.4t is well settled that the inherent powers of the 
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High Court under Sec.151, C.P.C., are wide and 
are not subject to any limitation. Where, in viola- 
tion of any order passed by this Court, something 
has been done in disobedience, it will be the duty 
of the Court as a policy to set the wrong right and 
not allow the perpetuation of the wrong doing. 
The inherent power will not only be available in 
such cases but it is bound to be exercised in that 
manner in the interest ofjustice. Since the respon- 
dent herein has, in utter violation of my order, 
conducted a secret enquiry behind the back of the 
applicant and the applicant has been affected 
because of that order, the applicant can approach 
this Court and ask for reliefon the ground that the 
orders passed by the respondent would be destruc- 
tive of her stand-point, and this Court, on a con- 
sideration of the entire circumstances and facts, 
will have to pay back the parties in the same 
position as they stood prior to the passing of the 
order. Hence, the applicant is to be put back in the 
same position as she stood immediately prior to 
the passing of the impugned order by the respon- 
dent. 

7. Itisalso seen from the judgment of the Supreme 
Court in Manoharlal v. Seth Hiralal, AJR. 1962 
S.C. 527: (1962)1 S.C.R. (Supp.) 450, that a view 
was expressed that Sec.151, C.P.C., itself said that 
nothing in the Code should be deemed to limit or 
otherwise affect the inherent power of the Court 
to make orders necessary for the ends of justice. It, 
therefore, follows that 0.39, C.P.C., should not be 
considered as placing any limit on the scope of the 
inherent power under Sec.151, C.P.C. A Full Bench 
of this Court in Vidya Charan Shukla v. Tamil 
Nadu Olympic Association, A.I.R. 1991 Mad. 323 
has held that besides the remedy provided under 
Rule 2-A of 0.39, C.P.C., the Court can also 
exercise inherent powers and that the powers under 
Arts.215 and 223 of the Constitution are also 
available to High Court to undo the wrong. Re- 
spectfully applying the ratio laid down in the above 
decisions, I have no hesitation in setting aside the 
impugned order and remitting the matter back to 
the respondent for fresh enquiry. 

8. For the foregoing reasons, the impugned order 
of the respondent is set aside and the matter is 
remitted back for fresh enquiry on the basis of the 
materials already available on record. The appli- 
cant is also permitted to produce before the en- 
quiring authority any other document or.certifi- 
cate in her custody in proof of her claim that she 
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belongs to Kurumans-Scheduled Tribe commu- 
nity. Since the respondent/Revenue Divisional 
Officer, Thiruppathur, North Arcot district, has 
already dealt with the matter, it is not just and fair 
to again direct the very same officer viz. 
Mr.P.Sivasankaran, I.A.S., Assistant Collector, 
Thiruppathur, North Arcot Ambedkar District, 
to conduct an enquiry afresh and pass orders. 
Hence, I direct the Collector of North Arcot 
Ambedkar District to nominate some other offi- 
cer of the same cadre to enquire into this matter 
and pass orders. The Collector shall appoint an 
officer within two weeks from the date of receipt 
ofa copy of this order from this court. The Officer 
so appointed shall dispose of the matter within 
two months thereafter. This direction shall be 
punctually complied with by all the authorities 
concerned. 


R.S. 


Directions given. 


[Full Bench] 
IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Venkataswami, Srinivasan and Than- 
ikkachalam, JJ. 


Matrimonial Cause No.4 of1988 20th August, 1993. 
Justyn Cyril 

v. 

Hannah Vasanthie 


„Petitioner 
... Respondent. 


Divorce Act (IV of 1869), Sec.19 - Petition for 
divorce - Allegation of impotency of wife - Wife 
remaining ex parte - Medical certificate to prove 
umpotency - If to be insisted upon - Burden of proof 
of impotency - Wife proved to have been neither 
physically nor mentally capable to have consumma- 
tion of marriage - Impotency, if can be taken as 
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proved - Admission of wife - Registered Divorce 
Deed - She was not inclined to have any marital 
relationship or intercourse with husband - If can be 
treated as pieces of evidence. 

Medical certificate would have been a good piece 
of evidence to prove the impotence of the respon- 
dent (wife). But in case where the respondent 
remained ex parte, itis not possible for the court to 
obtain medical evidence. The burden of proving - 
the allegation (of impotency) is on the petitioner 
and he shall remove all reasonable doubts. In the 
present case, the facts, as proved by the petitioner 
show that from the time of the marriage, the 
respondent was not willing to have intercourse 
with the husband. The evidence given by the peti- 
tioner proves that she was neither physically nor 
mentally capable to have consummation of the 
marriage. In the circumstances, the court is of the 
view that impotency of the respondent has been 
proved by the evidence on record. There is admis- 
sion by the respondent in Ex.A-2 (divorce deed) 
executed by the respondent herself and unless it is 
explained by her, the court below is right in treat- 
ing it as a piece of evidence on the side of the 
petitioner. [Paras. 9, 11 & 14] 
Cascs referred to: 

Jean Emeline Thavamaniv. Joseph Taylor, (1966)1 
M.LJ. 3: A.I.R. 1966 Mad. 177: 79 L.W. 1. [Para. 
10] 

Bull v. Bull, A.I.R. 1938 Cal. 684. [Para. 11] 
Yuvaraj Digvijay Singh v. Yuvarani Pratap Kumari, 
ALR. 1979 S.C. 137. [Para. 12] 

Muthuraj Koilpillaiv. Esther Victoria Kannammal, 
(1970)1 M.L.J. 296: 83 L.W. 83: A.I.R. 1970 Mad. 
237. [Para. 13] 

T v. M, L.R. (1965)1 P & D.31 [Para 13] 

Koshore Sahu v. Snahprabha Sahu, A.I.R. 1943 
Nag. 185 (F.B.). [Para. 13] 

Case referred by the District Court, Madurai in 
letter No.D.No.1747 dated 3.2.1988. for confir- 
mation by the High Court under Sec.20 of the 
Indian Divorce Act of the decree dated 15.9.1987 
and passed in IDOP No.4/87. 

The Judgment of the Full Bench was delivered by 
Srinivasan, J.: The original petition under Secs.18 
and 19 of the Indian Divorce Act was filed by the 
husband. He married the respondent on 15.9.1986 
at Grace Church, Tirunagar, Madurai District. 
2. It is the case of the petitioner that the marriage 
was never consummated. When he made attempts 
to convince the respondent and have intercourse 
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with her, she became violent and resisted the 
attempts of the petitioner. It is stated that on 
5.10.1986, the respondent became violent and caused 
injuries to the petitioner. The petitioner made a 
complaint to the elders of both the families. The 
respondent’s mother as well as her grandfather 
were also informed. The respondent went to her 
mother’s house on 25.10.1986, and refused to 
come back. She started living there permanently. 
She was also stating that the petitioner could 
marry another lady, and she had no objection 
therefor. Thereafter, there was an attempt for 
mediation, and the respondent executed a docu- 
ment called ‘divorce deed’. It was executed on 
22.10.1986 and registered in the Office of the Joint 
Registrar, Madurai, on the same day. The docu- 
ment is attested by three witnesses. It is signed not 
only by the respondent but also by her mother. 
The respondent has clearly stated in thesaid docu- 
ment that she is not inclined to have any marital 
relationship or intercourse with the petitioner. 
She has consented for the petitioner marrying 
somebody else, and she has also consented for the 
divorce of the marriage. 
3. The petitioner has given evidence as P.W.1. He 
has substantiated the averments made in the peti- 
tion filed by him. 
4. The respondent remained ex parte. 
5. On the basis of the evidence of P.W.1, the 
District Judge has granted a decree declaring the 
marriage as null and void. 
6. Now the matter has come up before us for 
confirmation under Sec.20 of the Indian Divorce 
Act. 
7, Learned counsel for the petitioner referred to 
the evidence on record and submitted that the 
decree granted by the court below should be con- 
firmed. 
8. The respondent remained ex parte and the court 
has appointed Miss. V.Uma as amicus curiae. She 
submitted that the court should not confirm the 
decree as the evidence is not sufficient to hold that 
the respondent is impotent. According to her, 
unless there is medical evidence before the court, 
it shall not be held that the respondent is impo- 
tent. Itis submitted by her that though the respon- 
dent remained ex parte, the court below should 
have insisted upon the petitioner to adduce medi- 
cal evidence to prove the impotence of the respon- 
dent. 
9. We are unable to agree. No doubt, medical 
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certificate would have been a good piece of evi- 
dence to prove the impotence of the respondent. 
But in case where the respondent remained ex 
parte, it is not possible for the court to obtain 
medical evidence. 
10. It has been held by this Court in Jean Emeline 
Thavamani v. Joseph Taylor, (1966)1 M.L.J. 3: 
ALR. 1966 Mad. 177: 79 L.W. 1, that impotency 
can be inferred by court from refusal to consum- 
mate the marriage if the circumstances of the case 
warrant it. The entire evidence has to be consid- 
ered to decide whether the impotency is proved. 
11. It is held in Bull v. Bull, ALR. 1938 Cal. 684, 
that incapacity in wife of consummating marriage, 
consisting ofa nervous and psychic disorder and of 
invincible repugnance in relation to the act of 
coitus, at all events insofar as the petitioner hus- 
band is concerned, which renders her incapable of 
submitting to sexual intercourse with him, is suf- 
ficient to satisfy the requirements of Sec.19 of the 
Act. No doubt the burden of proving the allega- 
tion is on the petitioner and he shall remove all 
reasonable doubts. 
12. The Supreme Court had occasion to consider 
a case under Sec.12(1)(a) of the Hindu Marriage 
Act, in Yuvaraj Digvijay Singh v. Yuvarani Pratap 
Kumari, A.I.R. 1979 S.C. 137. The Supreme Court 
held that a party is impotent if his or her mental or 
physical condition makes consummation of the 
marriage a practical impossibility and in order to 
entitle a petitioner under Sec.12(1)(a) of the Hindu 
Marriage Act, 1955 to obtain a decree of nullify, he 
will have to establish that his wife., the respon- 
dent, was impotentat the time of the marriage and 
continued to be so until the institution of the 
proceedings. 
13. In Muthuraj Koilpillai v. Esther Victoria Kan- 
nammal, (1970)1 M.L.J. 296: 83 L.W. 83: ALR. 
1970 Mad. 237, this Court considered the question, 
in detail and held that impotency is not necessarily 
to be confined to the physical inability of one or 
the other of the spouses to have sexual inter- 
course. The court said that it may also cover such 
a condition either of the mind or of the physical 
condition of the person which renders normal 
sexual intercourse impracticable so as to reach its 
completion. The following passage in the judg- 
ment is worth reproduction: 

“9, Now, in this case, there is no such outward 

physical disability. On account of her mental 

disease it was impossible for the plaintiff to 
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have intercourse with the defendant both at 
the time ofthe marriage and alsoat the time he 
instituted the suit. That we think, may justifia- 
bly be brought under the head of impotency in 
law. 
10. Rayden on Divorce, 9th Edn. at page 112, 
says: : 
“The presence ofa physical structural defect is 
notessential. The statement by Lord Pensance 
to the contrary in T. v. M., (1865) - LR 1 P and 
D.31,is no longer law.... The basis of the court’s 
interference is not the structural defect, but 
the impracticability of consummation.” 
The learned author goes on to point out that 
disability arising from mental or moral causes 
in sufficient, such as hysteria. We are inclined 
toaccept this view as valid in order to bring the 
case under the ground of impotency. This view 
receives support as well from Koshore Sahu v. 
Snahprabha Sahu, A.I.R. 1943 Nag. 185 (F.B.). 
There it was held that in capacity in the woman 
for sexual intercourse need not be physical and 
that it may be due as well to mental or physical 
causes. It was further pointed out that all that 
was required was an invincible repugnance to 
the act of intercourse either generally or with 
the particular man.” 
14. In the present case, the facts as proved by the 
petitioner show that from the time of the mar- 
riage, the respondent was not willing to have 
intercourse with the husband. The evidence given 
by the petitioner proves that she was neither 
physically nor mentally capable to have consum- 
mation of the marriage. In the circumstances, we 
are of the view that impotence of the respondent 
has been proved by the evidence on record. We 
have already referred to Ex.A-2 executed by the 
respondent herself. There is admission by the 
respondent, and unless it is explained by her the 
court below is right in treating it as a piece of 
evidence on the side of the petitioner. In the 
circumstances, the decree granted by the court 
below does not suffer from any infirmity, and 
hence it is confirmed. There will be no order as to 
costs. 


BS. 


Decree confirmed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thangamani, J. 


A.A.O.N0.608 of 1984 27th August, 1993. 
Dharamchand Naharand others __...Appellants 
v. 

Kantilal Chandak ... Respondent. 


(A) Civil Procedure Code (V of 1908), 0.4, R.9, 0.39, 
Rules 1 and 2 - Suit dismissed for default - Petition 
filed to restore the suit - Application for injunction 
pending disposal of petition for restoration - Court 
passing order directing respondent to furnish bank 
guarantee - Validity of. 

(B) Civil Procedure Code (V of 1908), 0.39, R.1 - 
Expression ‘where in any suit’ - Meaning of - No suit 
pending when application for injunction is filed = 
Provision, if can be invoked. 

(C) Civil Procedure Code (V of 1908), 0.39, Rules 1 
and 2 - Suit for dissolution of firm and rendition of 
accounts - Injunction Order, if can be passed in. 
(D) Civil Procedure Code (V of 1908), 0.9, R9, 
Sec. 141 - Suit for dissolution of firm andrendition of 
accounts and relief of injunction - Dismisal of for 
default - Application for restoration of suit - Fresh 
application for injunction - Suitrestored - Plaintiff if 
should have sought restoration of application for 
injunction or filed appeal against order dismissing 
application - Fresh application for grant of injunc- 
tion, if proper. 

The respondent-plaintiff instituted, a suit 
O.S.No.1256 of 1981 in the City Civil Court for 
dissolution of the firm ‘Transworld’ and rendition 
of accounts and other reliefs. It was dismissed for 
default. The plaintiff filed ILA.No.1658 of 1984 
under 0.9, R.9, C.P.C. to restore the suit to file. He 
filed another application ILA.No.1659 of 1984 under 
0.39, Rules 1 and 2, C.P.C. to restrdin the defen- 
dants in the suit from in any manner dealing with 
the property by way of lease or mortgage or any 
other means of alienation till the disposal of the 
application for restoration of the suit. While dis- 
missing that application, the court directed the 
present appellants to furnish bank guarantee to 
the tune of Rs.1,50,000 to protect the interest of 
the plaintiff pending disposal of the suit and also 
directed that the appellants should not in any way 
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appeal. 

Held; A perusal of the petition in L.A.No.1659 of 
1984 would indicate that the injunction prayed for 
therein was to enure only during the pendency of 
1.A.No.1658 of 1984 which was for the restoration 
of the suit dismissed for default. There is no dis- 
pute that the suit has already been restored to file. 
While so, it is evident that any injunction order 
passed in LA.No.1659 of 1984 came to an end the 
moment the other petition was allowed. [Para 2.] 
The expression ‘where in any suit’ occurring in 
0.39, Rule, 1 C.P.C. is significant. Admittedly no 
suit was pending when I.A. 1659 of 1984 came to 
be filed. It, therefore, follows that before the res- 
toration of the suit, the provisions of 0.39, R.1, 
C.P.C., could not have been invoked. /Para. 3] 
The property in respect of which injunction is 
sought for must be a property in dispute in that 
particular action. Here, the suit is one for dissolu- 
tion of the firm and rendition of accounts. The 
property in respect of which the impugned order 
has been passed has nothing to do with the relief 
prayed for in the suit. Besides, 0.39, Rules 1 and 2 
envisage that there is a danger of the property in 
question being wasted, damaged or alienated or 
wrongfully sold in execution of a‘decree or it was 
sought to be disposed of by the defendant with a 
view to defraud his creditors. The affidavit in 
support of the application in ].A.No.1659 of 1984 
contains no such allegations. The only averment 
therein is that in the event of present appellants 
alienating the property, the plaintiff will not be 
able to recover the decree amount. Evidently, this 
allegation may be sufficient for calling upon to 
furnish security under 0.38, R.5, but they cannot 
form the basis for the issuance of an injunction 
under 0.39, Rules 1 and 2, C.P.C. [Para. 5] 

The provisions of Sec.141, C.P.C. are very wide in 
their amplitide and there is no reason why any 
restricted meaning should be attached to them in 
the absence of any indication to that effect in the 
language employed. An application under 0.9, 
Rule 9 of the Code is, certainly, a proceeding ina 
court of civil jurisdiction and, therefore, the pro- 
cedure provided in the Code in regard to suits has 
to be followed in respect thereof. In other words, 
if an application of that type is dismissed for 
default, the procedure available to the aggrieved 
party would be the same as is open to the plaintiff 
when his suit is dismissed for default. What Sec.141, 
C.P.C. contemplates is original proceedings and 
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to all such original proceedings which fall under 
the Section, the provisions of O.9 must apply. The 
order passed by the court below is, therefore 
unsustainable. [Para. 6] 
Cases referred to: 

Bhajan Singh v. Ganeshi Devi, ALR. 1978 P. & H. 
257. [Para. 6] 

Anand Rao Kesheorao Pande v. Krishnaji Baliram 
Dhapakdar, A.LR. 1964 Bom. 232. [Para. 6] 
Appeal against the order of the court of the Ist 
Additional Judge City Civil Court, Madras dated 
26.3.1984 and passed in LA.No.1659 of 1984 in 
O.S.No.2295 of 1981. 

Himmatmal Mardia, for Appellants. 

Respondent not appearing in person or by Advo- 
cate. 

The Court made the following 

ORDER: The respondents 1, 3, 7, 12 and 15 in 
LA.No.1659 of 1984 in O.S.No0.2256 of 1981 on 
the file of learned I Additional Judge, City Civil 
Court, Madras, are the appellants herein. The 
present respondent-plaintiff instituted the said 
suit for dissolution and accounts of the firm 
“Transworld” and for other reliefs. That suit was 
originally instituted in 1973, transferred to High 
Court and again re-transferred to City Civil Court. 
On 18.1.1984, it was dismissed for default in the 
City Civil Court. Thereupon, the plaintiff filed 
1.A.Nos.1658 and 1659 of 1984. The first applica- 
tionisoneunder 0.9, Rule9, C.P.C., to restore the 
suit to file. The next application is under 0.39, 
Rules 1 and 2, C.P.C, to restrain the present appel- 
lants from in any manner dealing with the prop- 
erty bearing No.13, Venkatanarayana Road, Madras 
17 either by way of lease or mortgage or any other 
manner of alienation by way of settlement, gifts 
etc or demolishing the building pending disposal 
of the application to restore the suit dismissed for 
default. The appellants resisted that application. 
While dismissing that application, learned I Addi- 
tional Judge, directed the present appellants to 
furnish bank guarantee to the tune of Rs.1,50,000 
to protect the interest of the plaintiff pending 
disposal of the suit within two weeks from that 
date and directed that till then the appellants 
herein should not in any way deal with the prop- 
erty as indicated earlier. And this appeal is 
directed against the said order. 

2. Mr.Himmatmal Mardia, learned counsel for the 
appellants first submitted that the impugned order 
is not valid on the face of it. A perusal of the 
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petition in ].A.No.1659 of 1984 would indicate 
that the injunction prayed for therein was to enure 
only during the pendency of J.A.No.1658 of 1984 
which was for the restoration of the suit dismissed 
for default. There is no dispute that the suit has 
already been restored to file. While so it is evident 
that any injunction order passed in I.A.No. 1659 of 
1984 came to an end the moment the other peti- 
tion was allowed. 

3. Learned counsel for the appellants next pointed 
out that under 0.39, Rule 1, C.P.C., the court may 
grant a temporary injunction only in a pending 
suit. The expression “where in any suit” occurring 
in the said provision is significant. In this case, 
admittedly no suit was pending when [.A.No.1659 
of 1984 came to be filed. It, therefore follows that 
before the restoration of thesuit, the provisions of 
0.39, Rule 1, C.P.C., could not have been invoked. 
4. Learned counsel next argued that the essential 
pre requisite for the issuance of an injunction 
order under O.39, rule 1, C.P.C., is either the 
property in dispute is in danger of being wasted, 
damaged or alienated by any party to the suit or 
wrongfully sold in execution of a decree or the 
defendant threatens to dispose of his property 
with a view to defraud his creditors. From this it 
follows that the property in respect of which in- 
junction is sought for must be a property in dis- 
pute in that particular action. Here, the suitis one 
for dissolution of the firm and rendition of ac- 
counts. The property in respect of which the 
impugned order has been passed has nothing todo 
with the relief prayed for in the suit. 

5. Besides 0.39, Rules 1 and 2 envisage that there 
is a danger of the property in question being 
wasted, damaged or alienated or wrongfully sold 
in execution of a decree or it was sought to be 
disposed of by the defendant with a view to de- 
fraud his creditors. The affidavit in support of the 
application in LA.No.1659 of 1984 contains no 
such allegations. The only averment thercin is that 
in the event of present appellants alienating the 
property the plaintiff will not be able to recover 
the decree amount. Evidently, this allegation may 
be sufficient for calling upon to furnish security 
under 0.38, Rule 5, C.P.C. but they cannot form 
the basis for the issuance of an injunction under 
0.39, Rules 1 and 2, C.P.C. 

6. Learned counsel for the appellants contended 
that the plaintiff on restoration of the suit should 
have filed another application to get the 


injunction application also restored or he shoul. 
have preferred an appeal against the dismissal o; 
the injunction petition. Instead, filing of fresh 
petition like I.A.No.1659 of 1984 is not maintain- 
able. In Bhajan Singh v. Ganeshi Devi, A.LR. 1978 
P. & H. 257, it was held that an application under 
0.9, Rule 9, C.P.C. is competent ifit seeks the res- 
toration ofan earlier application seeking restora- 
tion of the suit in the event that the suit and the 
said previous application had both been dismissed 
for default. The provisions of Sec.141 are very 
wide in their amplitude and there is no reason why 
any restricted meaning should be attached to them 
in the absence ofany indication to that effect in the 
language employed. An application under O.9, 
Rule 9 of the Code is certainly a proceeding ina 
court of civil Jurisdiction and, therefore, the pro- 
cedure provided in the Code in regard to suits has 
to be followed in respect thereof. In other words, 
if an application of that type is dismissed for 
default, the procedure available to be aggrieved 
party would be the same as is open to a plaintiff 
when his suit is dismissed for default. In Anand 
Rao Kesheo Rao Pande v. Krishnaji Baliram 
Dhapakdar, A.I.R. 1964 Bom. 232, the judgment- 
debtor initiated proceedings under Sec.3(2) of 
Madhya Pradesh Temporary Postponement of 
Execution of Decrees Act. When it was dismissed 
for default, the judgment-debtor preferred an 
application for restoration of that petition. That 
was also dismissed for default. Held, that the 
proper remedy for the petitioner to adopt was to 
file an appeal under O.43, Rule 1(c) of the Civil 
Procedure Code and not to file a fresh application 
for restoration. What Sec.141, C.P.C., contem- 
plates is original proceedings and to allsuch origi- 
nal proceedings which fall under the section, the 
provisions of O.9 must apply. Learned counsel for 
the appellants further pointed out that the interim 
Stay of the order impugned is in force from 14.9.1984 
onwards the property still with appellants is now 
worth two crores of rupees and hence there is no 
necessary to direct them to furnish bank guaran- 
tee. I therefore, find that the order passed by the 
court below is unsustainable. In the result, the 
appeal is allowed and the order passed in 
1.A.No.1659 of 1984 directing the appellants to 
furnish bank guarantee is set aside. No costs. 


BS. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: K.A.Swami, C.J. and Somasundaram, J. 


W.A.Nos.844 and 845 of 1993 10th August, 1993. 


R.Gnanasckar .. Appellant 
v. 

The Tamil Nadu Public Service Commission rep- 
resented by the Secretary. ... Respondent. 


Constitution of India (1950), Art.320(1) - State 
Public Service Commission - Conducting examina- 
tion to select candidates for Group I services in the 
State - Stipulating that one of the optional subjects 
‘National Security’ will have to be written in English 
only - If valid. ‘ 

It is relevant to notice that under Art.320(1) of the 
Constitution, it shall be the duty of the Union and 
the State Public Service Commissions to conduct 
examinations for appointment to the services of 
the Union and the services of the State respec- 
tively. The words ‘to conduct examinations’ are 
wide enough to take into their fold on the steps 
that are necessary to be taken to conduct the 
examination including prescription of the sylla- 
bus, the mode and the mannerof examination and 
the language in which it has to be conducted. 
Otherwise, it will not be possible for the public 
‘Service commission to discharge its constitutional 
obligation. It is an accepted and well-established 
principle of law that whenever a statute enjoins 
the public authority to do a certain thing, it is 
deemed to have granted or it is presumed thatsuch 
public authority shall have all the powers which 
are necessary to.discharge the duty enjoined upon 
it. It will be more so in the case ofa constitutional 
functionary. Therefore, the State Public Service 
Commission shall have all the powers that are 
necessary for the purpose of discharging its duty. 
Hence, the court is of the view that the State 
Public Service Commission is fully authorised or 
empowered under the Constitution to decide the 
mode and manner of conducting the examination, 
prescribe the subjects for the examination and 
also prescribe as to whether a particular subject 
should be written in English or Tamil. /Para. 6] 

Appeal under Clause 15 of the Letters Patent 
against the Order of K.S.Bakthavatsalam, J., dated 
22.6.1993 and made in the exercise of the Special 
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Original Jurisdiction of the High Court in 
W.P.Nos.2210 and 9810 of 1993 respectively pre- 
sented under Art.226 of the Constitution of India 
to issue writs of a certiorarified mandamus calling 
for the records on the file of the respondent in 
connection with the notification issue by him dated 
15.6.1992 and quash the second sentence of para 
(iv) of Annexure I of the notification and direct 
the respondent to consider the petitioner along 
with other candidates for selection to Group I 
services in the State of Tamil Nadu on his writing 
thesaid subject in Tamil (in W.P.No.2210 of 1993, 
etc.) 

R.Singaravelan for Mis.T.Ananthi 
B.S.Sundaramoorthy, for Appellant. 

The Judgment of the Court was delivered by 
K.A.Swami, C.J.: These writ appeals are preferred 
against the Order dated 22nd June, 1993, passed 
by the learned single Judge in W.P.No.2210 of 
1993. The learned single Judge has dismissed the 
writ petitions, hence the petitioner has come upin 
appeals. 

2. In W.P.No.2210 of 1993, the petitioner sought 
for quashing the second sentence of para (iv) of 
the notification dated 15.6.1992 issued by the Tamil 
Nadu Public Service Commission. The petitioner 
also sought for a direction to the respondent to 
consider his candidature along with others for 
selection to Group I services in the State of Tamil 
Nadu. In W.P.No.9810 of 1993 he sought fora writ 
in the nature of a mandamus directing the Tamil 
Nadu Public Service Commission to value the 
paper of ‘National Security’ written by him in 
Tamil without prejudice to the merits and demer- 
its of the case pleaded in W.P.No.2210 of 1993. 
3. The facts necessary for the purpose of deciding 
the contentions urged by the learned counsel for 
the appellant are as follows: 

By the notification dated 27.6.1992 published in 
the gazette of the same date, the Tamil Nadu 
PublicService Commission called for the applica- 
lions for conducting a competitive examination to 
fill up the vacancies in Class I service of the State. 
Accordingly, the petitioner filed an application 
and appeared for the preliminary examination 
and passed the same. Thereafter, an application. 
form was sent to him by the Public Service Com- 
mission for the main examination and he filled up 
the same. In that it was stated that one of the 
optional subjects, namely, ‘National Security’ will 
have to be written in English only and as far as the 


and 
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other optional subjects were concerned, it was 
open to the candidates to write them either in 
English or in Tamil. The petitioner chose the 
‘National Security’ paper, but wrote it in Tamil 
and not in English. Therefore the Public Service 
Commission has not valued that paperand has not 
considered the candidature of the petitioner for 
selection to the Class I service for which the main 
examination was conducted. 


4. It is the case of the petitioner that in the notifi- 


cation dated 27.6.1992 it was not specifically 
mentioned that the ‘National Security’ paper in 
the main examination will have to be answered 
only in English. As the Tamil Nadu Public Service 
Commission all of a sudden changed its decision 
and directed that ‘National Security’ paper should 
be written only in English, prejudice was caused to 
the petitioner and thereby his right to seek em- 
ployment through the competitive examination 
has been adversely affected inasmuch as he could 
not write the ‘National Security’ paper in English. 
` 5. The learned single Judge has held that the 
petitioner had sufficient notice of it and inspite of 
the fact that in the instructions to the candidates 
sent along with the application form itwas specifi- 
cally stated that one of the optional subjects, 
namely, ‘National Security’ paper will have to be 
written in English, the petitioner chose to write it 
in Tamil only. Therefore, it is not possible to hold 
that any prejudice is caused to the petitioner. 

6. Learned counsel for the appellant contends 
before us that under Art.320 of the Constitution 
of India, Public Service Commission has no power 
toconduct the examination in English because the 
examination is intended for the benefit of the 
residents of the Tamil Nadu as the State language 
is Tamil only. It is also further contended that it 
amounts to discriminating the petitioner-appel- 
lant in the matter of public employment. We are 
not impressed by this contention. It is relevant to 
notice that under Art.320(1) of the Constitution, 
it shall be the duty of the Union and the State 
Public Service Commissions to conduct examina- 
tions for appointment to theservices of the Union 
and the services of the State respectively. The 
words ‘to conduct examinations’ are wide enough 
to take into their fold all the steps that are neces- 
sary to be taken to conduct the examination in- 
cluding prescription of the syllabus, the mode and 
the manner of examination and the language in 
which it has to be conducted. Otherwise, it will not 


be possible for the public service commission to 
discharge its constitutional obligation. It is an 
accepted and well-established principle of law 
that whenever a statute enjoins the publicauthor- 
ity to do a certain thing, it is deemed to have 
granted or it is presumed that such public author- 
ity shall have all the powers which are necessary to 
discharge the duty enjoined upon it. It will be 
moreso in the case ofa constitutional functionary. 
Therefore, the State Public Service Commission 
shall have all the powers that are necessary for the 
purpose of discharging its duty. Hence, we are of 
the view that the State Public Service Commission 
is fully authorised or empowered under the Con- 
stitution to decide the mode and manner of con- 
ducting the examination, prescribe the subjects 
for the examination and also prescribe as to whether 
a particular subject should be written in English or 
Tamil. 
7. In the instant case, the Public Service Commis- 
sion has given sufficient reasons as to why it has 
decided to prescribe that ‘National Security’ 
paper should be written in English. In the counter 
affidavit it is stated thus: 
“(1) Literature and studies in this subject are 
generally in English and in foreign languages. 
(2) The examiners in the subject are not avail- 
able in adequate numbers in Tamil Nadu. 
(3) The Commission has necessarily to ap- 
point professors from other states (who may 
not know Tamil) for getting papers and for 
evaluation so as to maintain the quality of the 
examination and the confidentiality of the 
examination process as also to maintain equity 
in the selection process as between candidates 
who take this subject and those who take other 
subjects. 
(4) It has also been ascertained from the Madras 
University that the medium of instruction for 
the subject Defence studies is only in English. 
For the above reasons, the Commission has 
taken a conscious policy decision that the 
question paper in the optional subject 
‘National Security’ will be set in English only 
and the candidates will answer the paper in 
English only and this decision was included in 
the Commission’s notification dated 15.6.1992". 
8. On the contrary, it is contended by the learned 
counsel for the petitioner-appellant that there are 
several books written in Tamil on the subject of 
‘National Security’ and there are several 
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professors who can also set and value the paper 
relating to ‘National Security’ in Tamil. All that 
we can Say in this regard is that it is the Public 
Service Commission which is the best Judge of the 
matter and it is not for the court to say or to 
whether it should have given the option to the 
candidate to write the paper ‘National Security’ in 
English or in Tamil. 

9. It is also relevant to note that it was an optional 
subject. It was not a compulsory subject. It was 
open to the petitioner-appellant, if he were not in 
a position to write in English, to choose another sub- 
ject. When the petitioner-appcllant, inspite of the 
specific instructions contained ın the application 
that the ‘National Security’ paper should be writ- 
ten only in English, chose that paper, thereby he 
agreed to write it only in English. In spite of the 
aforesaid specific instruction to write the paper in 
English, he has written the ‘National Security’ 
paper in Tamil. Therefore, he has to face the 
consequences. The paper which is written in Tamil 
contrary to the specific instructions of the Public 
Service Commission, cannot at all be treated as 
valid, as such, he cannot insist that the Public 
Service Commission should be directed to value 
the paper which is written in Tamil, whercas it 
ought to have been written in English. 

10. There is no question of violation of Art.14 or 
Art.16 ofthe Constitution of India in a case where 
option is given to the examince to choose any one 
of the subjects and in the event he chooses 
‘National Security’ paper, he must write that paper 
only in English. The petitioner knowing full wall 
that the ‘National Security’ paper had to be writ- 
ten in English chose that paper. Therefore, he 
should have written it in English. Therefore, we 
are of the view that there is no merit in the case. 
Accordingly, the writ appeals are rejected. 


BS. 


Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Bakthavatsalam, J. 


W.P.No.4450 of 1992 28th July, 1993. 
Dr.A Indira Narayanan, Superintendent, Murari 
Hospital Syndicate, Madhavaram __...Petitioner 
v 


The Government of India, represented by its 
Secretary, Ministry of Food and Civil Supplies, 
Consumer Protection Wing, New Delhi and oth- 
ers 

... Respondents. 


Consumer Protection Act (1986), Sec.2(1)(c) - 
‘Service’ - Definition of - Services rendered by ‘Doctor’ 
- If personal service - Such service if exempt from 
purview of Act - Deficiency in performance of such 
service - Agerieved person, if can invoke remedies 
under Act. 

Acombined reading of Sub-clauses (1) and (c) of 
Scc.2 of the Consumer Protection Act, 1986 will 
clearly show that the definition ‘service’ includes 
the services rendered by a Doctor also. The ex- 
pression ‘service’ has been defined in Sec.2(1)(c) 
of the Act as meaning ‘service of any description’. 
The only two categories ofservice exempted from 
the purview of the Act under the said definition 
are ‘service rendered free of charge’ or under a 
contract of personal service. If the definition of 
the term ‘service’ is read with the definition of the 
term ‘consumer’ which occurs in Sec.2(1)(c) of the 
Act, the court has no hesitation to hold that the 
service rendered by a Doctor is basically profes- 
sional service and therefore it will be incorrect to 
call the sophisticated high class professional serv- 
ice as personal service. There can be no hesitation 
in holding that the activity of providing medical 
assistance for payment carried on by hospitals and 
members of the medical profession falls within the 
scope of the expression ‘service’ as defined in 
Sec.2(1)(c) of the Act and that in the event of any 
deficiency in the performance of such service, the 
aggrieved party can invoke the remedies provided 
under the Act by filing a complaint before the 
consumer forum having jurisdiction. [{Para. 7] 
Cases referred to: 

A.S.Mutal v. State of U.P., (1989)3 S.C.C. 112: 


I] Dr. A. Indira Narayanan v. The Government of India (Bakthavatsalam, J.) 25 


ALR. 1959 S.C. 1570. [Para. 5] 

Mjs.Cosmopolitan Hospital v. Smt. Vasantha P. Nair, 
(1992)1 CP.R. 820. [Para. 6] 

Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
prohibition prohibiting the State Consumer Dis- 
putes Redressal Commission, Madras, the second 
respondent herein from proceeding with the 
complaint given by the 3rd respondent herein 
O.P.No.50 of 1992 taken on its file. 
M.Krishnappan, for Petitioner. 

V.Prakash, for Respondent No.3. 

The Court made the following 

ORDER: The prayer in this writ petition is as 
follows: 

...tO issue a writ of prohibition or any other 
appropriate writ, order or direction in the 
nature of a writ, prohibiting the State Con- 
sumer Disputes Redressal Commission, 
Madras the second respondent herein from 
proceeding with the complaint given by the 
third respondent herein in O.P.No.50 of 1992 
taken on its file and pass. 

2. The petitioner, who is a medical practitioner 
has come before this Court with this writ petition, 
when the second respondent filed O.P.No.50 of 
1992 before the State Consumer Disputes Re- 
dressal Commission. During June, 1988, it seems 
that the wife of the third respondent Smt.Indira 
was admitted in the Murari Hospital with labour 
pain. The Murari Hospital, where the petitioner 
was working was run by a Society registered under 
the Tamil Nadu Societies Registration Act. Since 
the wife the third respondent did not dcliver till 
late in the evening (on 17.6.1988), the petitioner 
thought of applying forceps and the child was 
delivered at 9.50 p.m. by use forceps. It was then 
found out that the child had its Icft eye lying 
outside. It seems that the petitioner immediately 
dressed the eye and informed the third respon- 
dent’s mother in law, that subsequently, the peti- 
tioner wanted to have the paediatrician retained 
with the hospital to examine the child, but the 
third respondent’s relations who arrived on 
18.6.1988 were in a hurry to take the child to the 
Children’s Hospital, Egmore, Madras, that the 
third respondent through his counsel senta rotice 
dated 13.6.1991 alleging that the injury to the 
child was due to the negligence of the petitioner 
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and that the child had been operated at the chil- 
dren’s hospital, Egmore, Madras and that the 
child could not speak or walk after three years and 
as such a sum of Rs.1,10,000 was demanded. It is 
further seen that the petitioner has sent a reply on 
3.7.1991 to the said notice denying the allegations 
of negligence and wrong handling, that in view of 
the above situation, the third respondent had filed 
a complaint in O.P.No.50 of 1992 against the 
petitioner before the State Consumer Disputes 
Redressal Commission, Madras, claiming a sum 
of Rs.1,10,000 as damages for the alleged injury 
caused to his child in Murari Hospital, at the time 
ofdelivery and that when the summons was issued 
in that O.P.No.50 of 1992 to the petitioner, the 
petitioner has come to this Court with the afore- 
said relief. 

3. Itis alleged in the affidavit filed insupport of the 
above writ petition that the third respondent is 
not the ‘consumer’ as defined by the Consumer 
Protection Act, 1986 (hereinafter referred to as 
the Act), that the said complaint (O.P.No.50 of 
1992), has been filed more than three years after 
the date of alleged negligence on the part of the 
petitioner, that ‘professional service’ is a ‘per- 
sonal service’ and is exempted from the purview of 
the Act, that the Act does not define the words 
‘personal service’, that its meaning has got to be 
gathered as ordinarily understood, that Sec.16 of 
the Act provides for composition of the State 
Commission, that Sec.16 of the Act does not pro- 
vide for appointment of persons qualified in 
medicine, or experts in the medical practice, that 
theservices rendered by a medical practitioner are 
of a personal nature and are excluded from the 
purview of the Act, that therefore the second 
respondent has no jurisdiction to entertain the 
complaint, that there is no privity of contract 
between the petitioncr and the third respondent, 
that the third respondent did not avail of any 
services from the petitioner, that therefore the 
complaint before the second respondent is not 
maintainable in law, that the above complaint 
(O.P.No.50 of 1992) has been filed after more 
than 3 1/2 years from the date of the alleged 
negligence on the part of the petitioner, that there 
is no deficiency in the service rendered by the 
petitioner, that the professional work done by the 
petitioner is not coming within the purview of the 
definition of ‘service’ under the Act and that the 
medical experts has not been included under Sec.16 
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of the Act for any adjudication by the consumer 
forum. 
4. Though no counter affidavits have been filed on 
behalf of the respondents 1 and 2, the third re- 
spondent has filed a detailed counter affidavit, 
wherein it is stated that there is nosubstancein the 
contention raised by the petitioner that the sec- 
ond respondent commission has no jurisdiction to 
deal with the disputes. 
5. Mr.Krishnappan, learned counsel appearing 
for the petitioner draws my attention to the ob- 
jects and reasons for passing of the Act. Learned 
counsel appearing for the petitioner also invites 
my attention to the definitions of the terms ‘con- 
sumer’ and ‘service’ made under Sec.2(d) and (0) 
of the Act respectively. Under Sec.2(d) the term 
‘consumer’ is defined as follows: 
“Consumer” means any person who- 
(i) buys any goods for a consideration which 
has been paid or promised or partly paid and 
partly promised or under any system of 
deferred payment and includes any user of 
such goods other than the person who buys 
such goods for consideration paid or promised 
or partly paid or partly promised, or under any 
system of deferred payment when such use is 
made with the approval of such person, but 
does not include a person who obtains such 
goods for resale or for any commercial pur- 
pose; or 
(ii) hires any services for a consideration which 
has been paid or promised or partly paid and 
partly promised, or under any system of 
deferred payment and includes any beneficiary 
of such services other than the person who 
hires the services for consideration paid or 
promised, or partly paid or partly promised, or 
under any system of deferred payment, when 
such services are availed of with the approval 
of the first mentioned person; 
The term ‘service’ is defined under clause 2(0) of 
the Act which reads as follows: 
(O) “Service means service of any description 
which is made available to potential users and 
includes the provision of facilities in connec- 
tion with banking, financing, insurance, trans- 
port, processing supply of electrical or other 
energy, board of lodging or both, entertain- 
ment, amusement or the purveying a news or 
other information, but does not include the 
_ rendering ofany service free of charge or under 
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a contract of personal service.” 
According to the learned counsel for the peti- 
tioner, by no stretch of imagination, the service of 
a Doctor comes under the definition of ‘services’ 
in the Act and the medical profession is not in- 
cluded in the service. Relying in the decision re- 
ported in A.S. Mittal v. State of U.P., A.LR. 1989 
S.C. 1570: (1989)3 S.C.C.112, the learned counsel 
for the petitioner contended that to hold that a 
Doctor is liable for the damages there must be a 
misconduct of a negligent nature. According to 
the learned counsel, the profession of Doctors will 
not come under the definition (ie) service ren- 
dered by the Doctors as per the definition given 
under Sec.2(1)(c) of the Act and as such the sec- 
ond respondent will have no jurisdiction to enter- 
tain the complaint filed by the third respondent. 
6. Mr.V.Prakash, learned counsel appearing for 
the third respondent refers to the various provi- 
sions of the Act, learned counsel appearing for the 
third respondentcontends that if the definition of 
the term ‘consumer’ is read together with the 
definition of the term ‘service’, it cannot be said 
that the professional work done by a Doctor will 
not come within the purview of the definition of 
the term ‘service’ as defined in the Act. Learned 
counsel appearing for the third respondent relies 
upon the decision reported in M/s.Cosmopolitan 
Hospital v. Smt. Vasantha P.Nair, (1992)1 C.P.R. 
820 and contends that in the event of any defi- 
ciency in the performance of theservices rendered 
by a Doctor, the aggrieved party can invoke the 
remedies provided under the Act by filing a com- 
plaint before the Consumer Forum, having juris- 
diction. 
7. I have carefully considered the arguments ad- 
vanced by the learned counsel appearing on behalf 
ofboth parties. It is relevant to extract Sec.2 of the 
Act which gives the clue to the issue: 

“The Consumer Protection Bill, 1986 seeks to 

provide for better protection of the interests of 

consumers and for the purpose, to make provi- 

sion for the establishment of Consumer Coun- 

cils and other authorities for the settlement of 

consumer disputes and for matters connected 

therewith. 

(2) It seeks, inter alia to promote and protect 

the rights of consumers such as- 

(a) the right to be protected against marketing 

of goods which are hazardous to life and 


property; 
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(b) the right to be informed about the quality, 
quantity, potency, purity, standard and price of 
goods to protect the consumer against unfair 
trade practices; 
(c) the right to be assured, wherever possible, 
access to an authority of goods at competitive 
prices; 
(d) the right to be heard and to be assured that 
consumers’ interests will receive duc consid- 
eration at appropriate forums; 
(e) the right to seek redressal against unfair 
trade practices or unscrupulous exploitation 
of consumers; 
and 
(f) right to consumer education. 
The term deficiency is defined under Scc.2(g) of 
the Act which reads as follows: 
“deficiency” means any fault, imperfection, 
shortcoming or inadequacy in the quality, nature 
and manner of performance which is required 
to be maintained by or under any law for the 
time being in force or has been undertaken to 
be performed by a person in pursuance of a 
contract or otherwise in relation to any serv- 
ice”. 
Sec.9 of the Act which provides for the Establish- 
ment of Consumer Disputes Redressal Agencies 
reads as follows: 
“There shall be established for the purposes of 
this Act, the following agencies, viz. 
(a) a Consumer Disputes Redressal Forum to 
be known as the “District Forum” established 
by the State Government with the prior 
approval of the Central Government in each 
district of the State by notification; 
(b) a Consumer Disputes Redressal Commis- 
sion to be known as the State Commission 
established by the State Government with the 
prior approval of the Central Government in 
` the State by notification; and 
(c) a National Consumer Disputes Redressal 
Commission established by the Central 
Government by notification.” 
Sec.12 ofthe Act provides for the manner in which 
a complaint shall be made. Sec.12 of the Act reads 
as follows: 
“A complaint, in relation to any goods sold or 
delivered or any service provided, may be filed 
with a District Forum by 
(a) the consumer to whom such goods are sold 
or delivered or such service provided. 


(b) any recognised consumer association, 
whether the consumer to whom the goods sold 
or delivered or service provided is a member of 
such association or not; or 
(c) the Central or the State Government”. 
Sec.13 of the Act prescribes the procedure on 
receipt of a complaint. Sec.13 of the Act reads as 
follows: 
(1) The District Forum shall, on receipt of a 
complaint if it relates to any goods. 
“(a) refer a copy of the complaint to the oppo- 
site party mentioned in the complaint direct- 
ing him to give his version of the case within a 
period of thirty days or such extended period 
not exceeding fifteen days as may be granted by 
the District Forum; 
(b) Where the opposite party on receipt of a 
complaint referred to him under Clause (a) 
denies or disputes the allegations contained in 
the complaint, or omits or fails to take any 
action to represent his case within the time 
given by the District Forum, the District 
Forum shall proceed to settle the consumer 
dispute...” 
Sec.24 of the Act refers to the finality of orders. 
Sec.24 of the Act reads as follows: 
“Every order of a District Forum, State Com- 
mission or the National Commission shall if 
no appeal has been preferred against such 
order under the provisions of this Act, be 
final.” 
In myview, a combined reading of Sub-clauses (1) 
and (c) of Sec.2 will clearly show that the defini- 
tion ‘service’ includes the services rendered by a 
Doctor also. The expression ‘service’ has been 
defined in Sec.2(1)(c) of the Act as meaning ‘serv- 
ice of any description’. The only two categories of 
service exempted from the purview of the Act 
under thesaid definition are ‘service rendered free 
of charge’ or under a contract of personal service. 
If the definition of the term ‘service’ is read with 
the definition of the term ‘consumer’ which occurs 
in Sec.2(1)(c) of the Act, (extracted above), I have 
no hesitation to hold that the services rendered by 
a Doctor is basically professional service and there- 
fore it will be incorrect to call the sophisticated 
high class professional service as personal service. 
Further the meaning of the word ‘hire’ is given in 
the Concise Oxford Dictionary (New VII Edn.) in 
the following terms: 
“employ (person) for wages or fee, procure 
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(from person), grant (out to person), tempo- 
rary use of (thing), for stipulated payment, 
borrow (money) girl or man, domestic servant, 
esp. on farm...” 
In the Graies on Statute Law (VII Edn.) it isseen 
if meaning is plain, consequences to be disre- 
garded, Constitution according to intention is 
provided as hereunder: 
“Thecardinal rule for the construction of Acts 
of Parliament is that they should be construed 
according to the intention expressed in the Act 
themselves. If the words of the statute are 
themselves precise and unambiguous, then no 
more can be necessary than to expound those 
words in their ordinary and natural sense. The 
words themselves alone do in such a case best 
declare the intention of the law giver. “The 
tribunal that has to construe an Act ofa legis- 
lature, or indeed any other document, has to 
determine the intention as expressed by the 
words used. And in order to understand these 
words it is natural to inquire what is thesubject 


matter with respect to which they are used and - 


the object in view. In 1953 Lord Goddard, C.J., 
said: “A certain amount of common sense 
must be applied in construing statutes. The 
object of the Act has to be considered: 
“Where the language of an Act is clear and 
explicit, we must give effect to it, whatever may 
be the consequences, for in that case the words 
of the statute speak the intention of the legis- 
lature”. 
Therefore, the contention of Mr.Prakash, learned 
counsel appearing for the third respondent that 
the second respondent has jurisdiction to enter- 
tain the complaint preferred by the third respon- 
dent, has to be accepted I do not think that the 
professional service is a personal scrvice and that 
the same is exempted from the purview of the Act 
I have no hesitation to hold that the activity of 
providing medical assistance for payment carried 
on by hospitals and members of the medical pro- 
fession falls within the scope of the expression 
‘service’ as defined in Sec.2(1)(c) of the Act and 
that in the event of any deficiency in the perform- 
ance of such service, the aggrieved party can in- 
voke the remedies provided under the Act by filing 
a complaint ‘before the consumer forum having 
jurisdiction. 
8. In view of the above reasoning, I do not think 
that a writ of prohibition as sought for the 
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petitioner can be issued in this case. In the result, 
this writ petition fails and the same shall stand dis- 
missed. However, it is open to the petitioner to 
raise his objections with regard to the limitation 
and other factual aspects of the case before the 
Consumer Forum. No costs. 


BS. ---- Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: K.A.Swami, C.J. and Somasundaram, J. 


W.A.No. 925 of 1993 14th September, 1993. 
The Commissioner, Nagapattinam Municipality, 
Nagapaltinam „Appellant 
v. 

P.Palanivelu and others ... Respondents. 
Constitution of India (1950), Art.226 - Jurisdiction 
under - If can be invoked for enforcing non-statutory 
and contractual rights - Availability of alternative 
remedy- If sufficient to decline to exercise of jurisdic- 
tion. 

The lease in question being a non-statutory con- 
tract though one of the contracting parties falls 
within the definition of ‘State’ as defined under 
Art.12 of the Constitution of India, the relief 
under Art.226 of the Constitution of India is not 
available to the aggrieved party for enforcement 
of non-statutory and purely contractual rights which 
are governed by the terms of the contract. In this 
case, it is not in dispute that the lease in question 
does not fall under any, of the provisions of the 
Tamil Nadu District Municipalities Act with which 
the Municipality in question is governed. The 
Travellers Bungalow belonging to the Municipal- 
ity in question has been leased to the 1st respon- 
dent for a period of three years. It is a non-statu- 
tory contract. If the termination is not in accor- 
dance with the terms of the lease and the provi- 
sions of the Transfer of Property Act, there is a 
remedy open to the 1st respondent to approach a 
civil court. Apart from availability of an 
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alternative remedy which by itself is sufficient to 
decline the exercise jurisdiction under Art.226 of 
the Constitution of India in a matter relating to 
non-statutory concluded contract like the one in 
question; the jurisdiction under Art.226 of the 
Constitution cannot be exercised as the rights of 
the parties being purely contractual are ground by 
the terms of the contract. [Para. 3] 
Cases referred to: 

Bareilly Development Authority v. Ajay Pal Singh, 
ALR. 1989 S.C. 1076: (1989)1 J.T. 368: (1989)2 
S.C.C. 116: 1989 All.W.C. 425. [Para. 3] 
Radhakrishna Agarwal v. State of Bihar, (1977)3 
S.C.R. 249: ALR. 1977 S.C. 1496. [Para. 3] 
Premjit BHai Parmar v. Delhi Development Au- 
thority, (1980)2 S.C.R. 704: A.LR. 1980 S.C. 738. 
[Para. 3] 

D.F.O. v. Bishwanath Tea Company Limited, (1981)3 
S.C.R. 662: ALR. 1981 S.C. 1368. [Para. 3] 
Appeal under Clause 15 of the Letters Patent 
against the Order of Kanarakaraj, J. dated 22.4.1993 
and made in the exercise of the Special Original 
Jurisdiction of the High Court in W.P.No.6283 of 
1993 presented under Art.226 of the Constitution 
of India, to issue a writ of certiorarified mandamus, 
calling for the records relating to the order issued 
in proceedings No.Ka.No.9598/92/Aa.6, dated 
5.3.1993 on the file of the Commissioner, Nagapat- 
tinam Municipality, the third respondent herein, 
quash the same and issue directions to the respon- 
dents to permit the petitioner to continue to hold 
the lease hold right for the full term of 3 years. 
B.Rama Manohar, for Appellant. 
A.Sambandam, for Respondent No.1. 

The Judgment of the Court was delivered by 
KA.Swami, C.J.: This appeal is preferred against 
the order dated 22.4.1993 passed by the Icarned 
single Judge in W.P.No.6283 of 1993. At the stage 
of admission, the first respondent has put in 
appearance through counsel. As the appeal lies in 
a narrow compass, it is admitted and heard for 
final disposal. 

2. In the writ petition, the first respondent herein 
sought for quashing the order bearing 
No.Na.Ka.No.9598/92/Aa.6, dated 5.3.1993 ter- 
minating the lease granted in his favour in respect 
of the premises situated at Nagapattinam belong- 
ing to the appellant on a monthly rent of Rs.3,016 
for a period of three years from 1.3.1992. The case 
of the appellant is that as the first respondent 
failed to pay the rent regularly in terms of the 


lease, the appellant had no alternative but to 
terminate the lease. The learned single Judge has 
interfered with the order on the ground that the 
lease has been terminated without affording an 
opportunity to the 1st respondent to explain the 
circumstances resulting in default of payment of 
rent. 
3. Before us, several contentions are urged, but we 
are of the view that only one contention that 
deserves to be considered is, that the lease in 
question being a non-statutory contract though 
one of the contracting parties falls within the 
definition of ‘State’ as defined under Art.12 of the 
Constitution of India, the relief under Art.226 of 
the Constitution of India is not available to the 
aggrieved party for enforcement of non-statutory 
and purely contractual rights which are governed 
by the terms of the contract. In this case, it is not 
in dispute that the lease in question does not fall 
under anyone of the provisions of the Tamil Nadu 
District Municipalities Act with which the 
Municipality in question is governed. The Travel- 
lers Bungalow belonging to the Municipality in 
question has been leased to the 1st respondent for 
a period of three years. It is a non-statutory con- 
tract. If the termination is not in accordance with 
the terms of the lease and the provisions of the 
Transfer of Property Act, there is a remedy open 
to the 1st respondent to approach a civil court. 
Apart from availability of an alternative remedy 
which by itself is sufficient to decline the exercise 
jurisdiction under Art.226 of the Constitution of 
India in a matter relating to non-statutory con- 
cluded contract like the one in question; the juris- 
diction under Ast.226 of the Constitution cannot 
be exercised as the rights of the parties being 
purely contractual are ground by the terms of the 
contract. In Bareilly Development Authority v. Ajay 
Pal Singh, A.LR. 1989 S.C. 1076: (1989)1 J.T. 368: 
(1989)2 S.C.C. 116: 1989 AILW.C, 425, it has been 
held that ina case like this exercise of jurisdiction 
under Art.226 of the Constitution of India is not 
warranted. The relevant portion of the judgment 
is as follows: 
“There is a line of decision where the contract 
entered into between the State and the persons 
aggrieved is non-statutory and purely contrac- 
tual and the rights are governed only by the 
terms of the contract, no writ or order can be 
issued under Art.226 of the Constitution of 
India soas tocompel the authorities to remedy e 
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a breach of contract pure and simple: 
Radhakrishna Agarwal v. State of Bihar, (1977)3 
S.C.R. 249: ALR. 1977 S.C. 1496,Premjit BHai 
Parmar y. Delhi Development Authority, (1980)2 
S.C.R. 704: ALR. 1980 S.C. 738 and D.F.O. v. 
Bishwanath Tea Company Limited, (1981)3 
S.C.R. 662: A.LR. 1981 S.C. 1368. 
In view of the authoritative judicial pronounce- 
ments of this Court in the series of cases deal- 
ing with the scope of interference of a High 
Court while exercising its writ jurisdiction under 
Art.226 of the Constitution of India in cases of 
non-statutory concluded contracts like the one 
in hand, we are constrained to hold that the 
High Court in the present case has gone wrong 
in its finding that there is arbitrariness and 
unreasonableness on the part of the appellants 
herein in increasing the cost of the houses/flats 
and the rate of monthly instalments and giving 
directions in the writ petitions as prayed for”. 
Following the aforesaid decision, we are of the 
view that the order passed by the learned single 
Judge has to be interfered with. Accordingly, the 
appeal is allowed and the order passed by the 
learned single Judge on 22.4.1993 in W.P.No.6283 
of 1993 is set aside. The writ petition is dismissed. 
However, in the facts and circumstances of the 
case, there will be no order as to costs. 
4. The nephew of the 1st respondent has filed an 
affidavit giving an undertaking on behalf ofthe 1st 
respondent stating that he is the agent of the Ist 
respondent and heis also acquainted with the facts 
of the case. The affidavit contains an undertaking. 
Itis also signed by the Advocate for the 1st respon- 
dent. Thus, it is an undertaking given by the Ist 
respondent not only through his agent but also 
through his counsel. In the affidavit, he has given 
an undertaking to the following effect: 
“The respondent voluntarily undertakes to 
vacate and hand over vacant possession of the 
Municipal T.B. Nagapattinam to the Nagapat- 
tinam Municipality on 31.12.1993 without 
leaving any arrears of rent or causing damage 
to the premises”. 
Oa the basis of the aforesaid undertaking, time is 
granted to the 1st respondent till 31.12.1993 to 
vacate and deliver vacant possession of the de- 
mised premises to the appellant without driving 
the appellant to the necessity of taking steps to 
secure possession and also without causing any 
e damage to the premises and without inducting any 
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third party. The 1st respondent shall also pay the 
rent as and when it becomes due. 


BS. ---- Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Mishra, J. - 


C.R.P.Nos.3481 of 1992 and 1240 of 1993 

3rd September, 1993. 
Ramasamy and others ... Petitioners 
v. 


Selvambal alias Parimalanayagi and others 
... Respondents. 


(A) Civil Procedure Code (V of 1908), O.7 - Filing 


of a plaint - Not a mere formality - A body of rules. 
(B) Civil Procedure Code (V of 1908), O.7, Rule 11 
- Plaintnot disclosing all causes of action - Applica- 
tions to be barred by limitation - Plaint to be rejected. 
(C) Civil Procedure Code (V of 1908), Sec.11 - 
Principle of - Res judicata - Substantive rule of law 
enshrined in the Code of itself. 

(D) Civil Procedure Code (V of 1908), O.2 - Person 
entitled to more than one relief in respect of the same 
cause of action - May sue for all at any ofsuch relief 
- Omitting to sue for all reliefs - No suit can be filed 
afterwards. 

The elaborate procedure on presentation of a 
plaint in court before admitting the plaint as 
engrafted under O.7 of the Code of Civil Proce- 
dure is not a mere formality, but a body of rules 
that are required to be used to ensure that no 
unfair advantage is derived by resorting to vexa- 
tions and frivolous litigations. One such rule is 
prescribed for rejecting a plaint where it does not 
disclose a cause of action and where the suit ap- 
pears from thestatement in the plaint to be barred 
by law [see Rule 11 of O.7 of the Code of Civil 
Procedure]. When, however, a plaint for the rea- 
sons of the suppression of any material fact has 
escaped rejection under this rule and the defen- 
dant is called upon to file the written statement, 
another set of rules providing for ascertaining 
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whether allegations in pleadings are admitted or 
denied, interrogatories, etc., and settlement of 
issues and determination ofsuit on issues of law or 
onissues agreed upon. Rule2 of O.14 of the Code 
of Civil Procedure is significant in the sense that it 
says that a court should ordinarily pronounce 
judgment on all issues, but where issues both of 
law and of fact arise in the same suit and the court 
is of the opinion that the case or any part thereof 
may be disposed of on an issue of law only, it may 
try that issue first it relates to, [1] the jurisdiction 
of the court; or [2] a bar to the suit created by any 
law for the time being in force, and for that pur- 
pose, may postpone the settlement of other issues 
until that issue has been determined. /Para. 8] 
Although in the Code of Procedural law, a sub- 
stantive rule of law is enshrined, which is generally 
called the principle or doctrine of res judicata 
under Sec.11 of the Code. {Para. 9] 

There is the other rule of procedure as well as of 
substance in O.2 of the Code of Civil Procedure, 
which says that a person entitled to more than one 
relief in respect of the same cause of action, may 
sue for all or any of such reliefs, but if he omits, 
except with the leave of the court to sue for allsuch 
reliefs, he shall not afterwards sue for any relief so 
omitted for, ifa plaintiffomits to sue in respect of, 
or intentionally relinquishes, any portion of his 
claim he shall not afterwards sue in respect of the 
portion so omitted or relinquished. In other words, 
every Suit must include the whole of the claim, 
which the plaintiffis entitled to make in respect of 
the cause of action. /Para. 10] 

The entire story of repeated trial of the issue as to 
the title of the petitioners herein and the validity 
ofthesale deed under which they have been claim- 
ing title and continued litigation for the relief ofa 
decree to avoid the transfer of the property in 
favour of the petitioners herein by a set of the 
members of the same fails of the plaintiffs, leave 
no manner of doubt as to the intention of the 
plaintiffs that they have by all means tried to 
continue their attack upon the title of the peti- 
tioners herein in respect of a property which they 
are not ready to give up, even if this attempt 
requires to ignore the decrees of the court or to 
suppress material facts, and have started a fresh 
round of litigation and obtained some sort of 
interim order. /Para. 11] 

It is not difficult to smell something foul in the 
plaintiffs conduct of repeated litigations for the 


same cause of action and to motive contrivance in 
thesuit where either the name of the party is added 
or the spelling ofany name is changed and besides 
a relief which has already been denied, another 
relief is introduced and thus a new look is given to 
the suit, which is substantially the same as the old 
one. It is always better to be cautious and vigilant 
than careless and indifferent. There shall be no 
loss of time of the court if the plaints are carefully 
examined at the threshold and compliance of the 
procedural as well as thesubstantial requirements 
of law is insisted upon because an admission of a 
plaint, which should not be admitted, consumes 
many working days of the court and in addition 
thereof, brings discredit to the institution of law 
itself. /Para. 12] 

V.Raghavachani, for Petitioners. 

K Sampath, for Respondent No.1. 

The Court made the following 

ORDER: The instant proceeding is a glaring 
example of the abuse of the process of the court by 
the plaintifffrespondent Selvambal alias Parimala- 
nayagi and other members of a family, their com- 
mon ancestors being Veerappa Goundar. Veer- 
appan’s wife Manonmaniammal had five children 
viz., Ramaswamy alias  Malayalathan, 
Dhanapakiyam alias Thaiyanayaki, Krishnammal, 
Manjini and Kannan alias Vairakannou. Dhana- 
pakiyam has three children viz., Vazhmuni, 
Kannammal alias Valliammal and Ammayyee alias 
Rathinammal and Krishnammal has two children 
viz., Sakrapani and Selvambal alias Parimalanay- 
agi. 

2. Krishnammal filed O.S.No.261 of 1970 before 
the Principal District Munsifs Court, Pondich- 
erry impleading Ramaswamy and Manjini Naicker 
as defendants 2 and 3 and Lakshamanaswamy, the 
present petitioner, who is a purchaser and who is 
in possession of a property transferred by 
Ramaswamy and Manjini Naicker, fora declara- 
tion of title and for recovery of possession. The 
said suit was dismissed with costs on 27.10.1973. 
She preferred an appeal, being A.S.No.19 of 1974, 
which was also dismissed on 23.4.1976 with costs. 
With a change in the spelling of her name (Krish- 
nammal spelt her name ‘Kichennammallee’, the 
French spelling) along with the two daughters of 
her sister Dhanapakiyam viz., Valliammal alias 
Kannammal and Ammayee alias Rathinambal, 
filed O.S.No.396 of 1983 impleading this time 
only the petitioner and Ramaswamy calling them 
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Ramaswamy Goundar and Lakshmana Goundar 
and sought the relief of declaration that the sale 
deed dated 27.8.1952 was null and void. This suit 
was dismissed with costs on 5. 3.1984. She along 
with others preferred an appeal in A.S.No.205 of 
1984 against the dismissal of the suit. This appeal 
also was dismissed with costs on 14.12.1990. A 
second appeal was preferred before this Court, 
being S.A.No.525 of 1991, which was dismissed on 
24.4.1991. Krishnammal was given up, but her 
daughter Selvambal started the third round by 
filing O.S.No.413 of 1991 and adding in the cate- 
gory of defendants besides Ramaswamy and La- 
kshmanan/Lakshamanaswamy, six more defendants 
and sought injunction. Her suit was dismissed 
with costs on 12.8.1991. She preferred an appeal in 
A.S.No.161 of 1991. The same also was dismissed 
with costs on 29.10.1992. She, Selvambal started 
the fourth round by filing a suit in O.S.No.250 of 
1992 naming as many as 18 defendants including 
Ramaswamy and Lakshmanan alias Laksha- 
manaswamy seeking division of thesuit properties 
into four portions and allotting one-fourth share 
to the plaintiff and defendants 1 to 3 each. 

3. Ramaswamy, Lakshmanan and Selvaraj are before 
this Court in C.R.P.No.3481 of 1992, which has 
arisen out of a proceeding in I.A.No.2225 of 1992 
in the said suit C.S.No.250 of 1992. After filing the 
suit, it appears, Selvambal filed a petition for 
injunction in LA.No.2225 of 1992. Principal Sub- 
ordinate Judge, Pondicherry has ordered interim 
injunction. Challenging mainly on the ground that 
all earlier litigations have been suppressed and 
while the appeal, A.S.No.161-of 1991 arising out 
of C.S.No.413 of 1991 was pending, it appears, the 
respondents colluded with each other and laid the 
foundation of the fourth round of litigation and 
obtained after filing the suit interim order of 
injunction. 

4. In the course of the hearing of the revision 
petition, it was pointed out to me that for the 
reason of the dismissal of the earlier suits, the 
instant suit may not be maintainable. After admit- 
ting the petition for hearing, I ordered issue of 
notice to the respondents and also that the peti- 
tioners should file a petition for rejection of the 
plaint on the ground that the suit was not main- 
tainable in the trial court and directed the trial 
court to dispose of the said petition after notice to 
the plaintiff. The petitioners herein accordingly 
filed in the trial court a petition seeking rejection 
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of the plaint on the ground of maintainability. 
5. Following the above direction, the court below 
has passed the following order: 
“Originally, the matter was posted for pro- 
nouncing orders on 15.2.1993. Whereas, a ref- 
erencedue to the said demise ofa sitting Judge 
of the High Court of Judicature at Madras and 
as per the directions of the Chief Judge, Pondi- 
cherry, the pronouncement of this order was 
deferred to this date. Whereas on 15.2.1993, 
the counsel for the respondent/plaintiff made 
anendorsement on the counter statement that 
the same was not pressed and that without 
prejudice to file a fresh suit on the same cause 
of action under O.7, Rules 11 and 13, C.P.C., 
the petition may be allowed. 
Recording the above endorsement on behalf 
of the respondent/plaintiff, it becomes unnec- 
essary to discuss the merits of the pleadings on 
both sides. Accordingly, in pursuance of the 
above endorsement, the petition is allowed, 
but the parties to bear their own costs.” 
6. The petitioners herein have contended that 
with the coming to an end of the suit O.S.No.250 
of 1992, had the trial court not entertained the 
plea of the plaintiff/respondent on the counter- 
statement that the plaint was not pressed and 
without prejudice to file a fresh suit on the same 
cause ofaction, the petition objecting to the main- 
tainability of the suit filed on behalf of the peti- 
tioners herein, should have been allowed. 
7. AS a result of the above, now a fresh suit in 
O.S.No.314 of 1993 has been filed by Valliammal 
alias Kannammal, the daughter of Krishnammal’s 
sister cousin and/sister of Selvambal alias Pari- 
malanayagi for a declaration that the judgment 
and decree dated 27.10.1973 passed in O.S.No.261 
of 1970 on the file of the Court of the Principal 
District Munsif, Pondicherry is null and void and 
is not binding on the plaintiff. 
8. What is that the events and the conduct of the 
plaintiff party tcll has to be understood with refer- 
ence to such laws of procedure which ordinarily 
are ignored, but assume importance when a cer- 
tain party decides to abuse the process of the 
court. The claborate procedure of presentation of 
a plaint in court before admitting the plaint as 
engrafted under O.7 of the Code of Civil Proce- 
dure is not a mere formality, but a body of rules 
that are required to be used to ensure that no 
unfair advantage is derived by resorting to 
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7. But in the case on hand, it is not as if Kuppura- 
thinam Ammal, who had been placed under ad 
interim suspension on account of certain grave 
charges of acting against the interests of the temple 
pending enquiry, is the lone and solc hereditary 
trustee. But the sordid fact is that the petitioner 
herein, namely, Rajambal Ammal was also 
declared as a hereditary trustee, along with Kup- 
purathinam Ammal by the Deputy Commissioner 
in O.A.No.100 of 1962.and no materials, worth the 
name, had been placed before court that she, in 
fact, had been removed or dismissed from the 
trusteeship; nor was there any material pointing 
ut that against her also, disciplinary procecdings 
had been initiated for grave charges, placing her 
under suspension, impelling the Department to 
resort to the provisions of sub-sec.(4) of Sec.53 of 
the Act for appointment of a Fit Person to dis- 
charge the duties and perform the functions of the 
disabled hereditary trustee. When such a heredi- 
tary trustee is available, in flesh and blood, who 
could very well be in effective charge of the 
administration of the temple, in discharging the 
duties as well as performing the functions of the 
disabled trustee Kuppurathinam Ammal, there 
could have been no necd for the appointment of 
respondent-2 as a Fit Person. In such circum- 
stances, it cannot be stated that the argument, as 
projected by Icarncd counsel for the petitioner is 
not without substance. 
8. For the reasons, as above, the appointment of 
respondent-2, as a Fit Person cannot be stated to 
be sustainable, especially when the other heredi- 
tary trustee, namely, the petitioner Rajambal Ammal 
was not at all shown to be not functioning as 
hereditary trustee of the said temple. 
9. In the result, the writ petition is allowed. Rule 
nisi issued is made absolute. No costs. 
BS. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 


C.R.P.No. 1638 of 1992 and A.A.O.No.509 of 1992 
22nd February, 1993. 
Kalianna Koundcr and others ... Petitioners 
V. 
Marappa Kounder ... Respondent. 
Civil Procedure Code (Vof 1908), O.38, R.6, Appen- 
du-F, Form No.6 - Security - Defendant, if can 
furnish third party security, personal or property. 
Itis evident that 0.38, Rule6, C.P.C. merely refers 
to the security. It does not refer to the nature of 
security. It does not indicate that it is not open to 
the defendant to furnish the third party security, 
‘personal or property. A reading of Form No.6 in 
Appendix-F of C.P.C. would show that if the per- 
sonal security of third party is not contemplated 
under O.38, R.5, C.P.C., the said form could not 
have been prescribed. The security referred to in 
0.38, R.6 is the security as contemplated under 
0.38, R.5, C.P.C. [Para. 6] 
Casc referred to: 
Adduru Dasaratha Rami Reddy v. Vamireddy Vishnu 
(Minor), A.I.R. 1992 A.P. 307. |Para. 6] 
Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
the Subordinate Judge, Sankari, dated 9.4.92 and 
madeinI.A.No.775 of 1991 in O.S.No.231 of 1991, 
etc. 
R.Sekar, for Petitioners. 
V.K-Muthusami, for Respondent 
The Court made the following 
ORDER: This civil revision petition and the civil 
miscellaneous appeal are against the orders passed 
in ].A.No.775 of 1991 in O.S.No.231 of 1991 on 
the file of Subordinate Judge, Sankari. 
2. The short facts are:- The respondent herein had 
filed thesuit ona promissory note against the first 
revision petitioner and had also filed a petition in 
].A.No.775 of 1991 for attachment before judg- 
ment. In that petition, the first petitioner in the 
civil revision petition who was the defendant in 
the suit and the second revision pctitioner in 
C.R.P.No.1638 of 1992 who was a third party in 
the suit, had offered the propertics belonging to 
the second revision petitioner/third party as 
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security. Learned Subordinate Judge had rejected 
it stating that the property offered by the third 
party as security cannot beaccepted. Aggrieved by 
that order, C.R.P.No.1638 of 1992 is filed by the 
defendant as well as the third party, as revision 
petitioners. After rejecting the security offered by 
the third-party, learned Subordinate Judge, has 
passed an order of attachment. Aggrieved by the 
order of attachment before judgment, C.M.A. 
No.509 of 19972 is filed. 
3. Mr.R.Sekar, learned counsel appearing for the 
revision petitioners/appellants would submit that 
the court below ıs wrong in rejecting the security 
furnished by the third-party and that 0.38, Rules 
5 and 6 and Form No.6 in Appendix-F of Civil 
Procedure Code, would clearly indicate that a 
third-party can furnish security in such contingen- 
cies and the lower court is wrong in rejecting the 
same. 
4. Per contra, Mr.V.K.Muthusami, learned coun- 
sel appearing for the respondent, would submit 
that the language of 0.38, Rules 5 and 6, C.P.C. 
does not explicitly permit a third-party to furnish 
security nor can it be implied from the language of 
Form No.6 in Appendix-F of C.P.C. He would 
further submit that in case his submission is not 
accepted, the matter may be remitted back to the 
trial court for finding whether the security offered 
by the third-party is cnough to discharge the 
decree that may be passed if the defendant fails to 
produce the property which is sought to be 
attached or value of the same and only in case the 
solvency of the property offered by the surety is 
accepted Form 6 in Appendix-F can be taken into 
account by the court below. 
5. I have carefully considered the submissions 
made by the rival counsels. For a better apprecia- 
tion of the rival contentions O.38, Rules 5 and 6 
Form in Appendix F of C.P.C. need extraction. 
“0.38, Rule 5: Where defendant may be called 
upon to furnish security for production of 
property:- 
(1) “Where, at any stage of a suit, the Court is 
satisfied, by affidavit or otherwise, that the 
defendant, with intent to obstruct or delay the 
execution of any decree that may be passed 
against him,- 
(a) is about to dispose of the whole or any part 
of his property, or 
(b) is about to remove the whole or any part of 
his property from the local limits of the 


jurisdiction of the Court, the court may direct 
the defendant, within a time to be fixed by it, 
either to furnish security, in such sum as may 
be specified in the order, to produce and place 
at the disposal of the court, when required, the 
said property or the value of the same, or such 
portion thereof as may be sufficient to satisfy 
the decree, or to appear and show cause why he 
should not furnish security. 

(2) The plaintiff shall, unless the court other- 
wise directs, specify the property requircd to 
be attached and the estimated value thereof. 
(3) The court may also in the order direct the 
conditional attachment of the whole or any 
portion of the property so specified. 

(4) If an order of attachment, is made without 
complying with the provisions of sub-rule (1) 
of this rule, such attachment shall be void. 
Rule 6; Attachment where cause not shown or 
security not furnished (1) Where the defen- 
dant fails to show cause why he should not 
furnish security, or fails to furnish the security 
required, within the time fixed by the Court, 
the court may order that the property speci- 
fied, or such portion thereof as appears suffi- 
cient to satisfy any decree which may be passed 
in the suit, be attached. 

(2) Where the defendant shows such cause or 
furnishes the required security, and the prop- 
erty specified or any portion of it has been 
attached, the Courtshall order the attachment 
to be withdrawn, or make such other order as 
it thinks fit. 

Form No.6 in Appendix-F: 

Security for the Production of Property (0.38, 
Rule 5) 

(Title) 

Whereas at the instance of...., the plaintiff in 
the abovesuit, the defendant has been directed 
by the Court to furnish security in the sum of 
Rs... to produce the place at the disposal of the 
Court the property specified in the schedule 
hereinto annexed; 

Therefore, I have voluntarily become surcty 
and do hereby bind myself, my heirs and execu- 
tors, to the said Court, that the said defendant 
shall produce and place at the disposal of the 
Court, when required, the property specified 
in the said schedule, or the value of the same, 
or such portion thereof as may be sufficient to 
satisfy the decree, and in default of hisso doing 


` 
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I bind myself, my heirs and executors, to pay to 
the said Court, at its order, the said sum of Rs... 
or such sum not exceeding the said sum as the 
said Court may adjudge. Schedule 

Witness my handat thisdayof 19 


(Signed) 
Witness 
1. 
Piori 2 


6. It is evident that 0.38, Rule 6, C.P.C. merely 
refers to the security. It does not refer to the 
nature ofsecurity. It does not indicate that it is not 
open to the defendant to furnish the third-party 
security, personal or property. A reading of Form 
No.6 in Appendix F of C.P.C. would show that if 
the personal security of third party is not contem- 
plated under O.38, Rule 5, C.P.C., the said form 
could not have been prescribed. The security 
referred to in O.38, Rule 6 is the security as con- 
templated under 0.38, Rule 5, C.P.C. In view of 


the above, Iam clear that thecourt below has com- _ 


mitted an illegality in rejecting the security fur- 
nished by the third party. Mr.R.Sekar would rely 
upon Adduru Dasaratha Rami Reddy v. Vamireddy 
Vishnu (Minor), A.I.R. 1992 A.P. 307, wherein it 
was held that the nature of security contemplated 
under O.38, Rule 6 is not qualified and it may be 
even ofa third party. With respect I agree with the 
view of the High Court of Andhra Pradesh. 

7. Inasmuch as | have held that the property fur- 
nished by a third-party can be acceptedas security, 
the next stage would be whether it woukl be suffi- 
cient enough to discharge the decree that may be 
passed, if the defendant fails to produce the prop- 
erty which is sought to be attached or value of the 
same. So the matter has necessarily to be remitted 
back to the trial court and the trial court shall 
consider whether the property offered by the secu- 
_ rity is enough to discharge the decree that may be 
passed if the defendant fails to produce the prop- 
erty which is sought to be attached or value of the 
same, after hearing the objections in this regard by 
the plaintiff. 

8. In view of the above, both the C.R.P. and the 
C.M.A. are allowed and the orders of the court 
below are set aside and the matters remitted back 
to the court below for fresh disposal according to 
law in the light of the observation made in this 
order. 


B.S. ---- Petition and appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Mishra and S.M.Ali Mohamed, JJ. 


O.S.A.No.198 of 1986 25th January, 1993. 


M_James and another .. Appellants 
v. 
S.Isaac Banerjce and others ... Respondents. 


Civil Procedure Code (V of 1908), Sec.92 (as amended 
by CIV of 1976) - Applicability - Grant of leave - 
Conditions for - Averment in the plaint that church 
is a religious trust - That the affairs have not been 
administered according to provisions stipulated - 
Praying for a scheme - Requirements of section 
whether satisfied. 

AfteramendmentofSec.92, C.P.C. under Act CIV 
of 1976, leave of the court has to be obtained 
instead of written consent of Advocate General. 
The discretion of the court to grant leave or not to 
grant leave under Sec.92, C.P.C. has to be exer- 


.cised according to known principles of law. It is 


clear that there are.sufficient averments in the 
plaint to the effect that the church is a religious 
trust and the affairs of the religious trust have not 
been administered in accordance with the provi- 
sions stipulated and there is also a prayer for 
framing a scheme. The averments made in the 
plaint prima facie satisfied the requirement of the 
suit filed under Sec.92, C.P.C. The merits of the 
issue will not arise at the stage of granting leave or 
refusal to grant leave under Sec.92, C.P.C. 
[Paras. 6 & 8] 
Cases referred to: 
G.Koshy v. Chacko Thomas and others, ALR. 1963 
Ker. 191. [Para. 6] 
Harendranathv. Kaliram Das, A.1.R.1972 S.C. 246. 
[Para. 6] 
Pragdasji v. Ishwarlalbhai, (1952)2M.LJ. 94: 1952 
M.WN. 437: 1952 S.CJ. 224: 1952 S.C.R. 513: 
A.LR. 1952 S.C. 143. [Para. 6] 
Swami Paramanand Saraswati v. Ramji Tripathi, 
ALR. 1974 S.C. 2141. [Para. 6] 
Shanmugham vy. Govinda, A.I.R. 1938 Mad. 92: 
LL.R. 1938 Mad. 30: 176 I.C. 26. {Para. 6] 
Tirumalat Devasthanams v. Krishnayya, (1943)1 
M.L_J. 388: ALR. 1943 Mad. 466 (F.B.). [Para. 6] 
Sugra Bibi v. Hazi Kummu Mia, (1969)3 S.C.R. 83: 
A.LR. 1969 S.C. 884. |Para. 6] 


. 
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Appeal under Clause 15 of the Letters Patent and 
0.36, Rule 11 of Original Side Rules against the 
Order of S.A.Kader, J., dated 18.7.1986 and made 
in the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in Application 
No.2548 of 1986 in C.S.Diary No.8478 of 1986. 
S.Dharmakkan, for Appellants. 

The Order of the Court was made by 

S.M.Ali Mohamed, J.: This appeal is against the 
order of the learned single Judge in Application 
No.2548 of 1986 dated 18.7.1986, dismissing the 
application filed by the appellants/plaintiffs herein 
to grant leave to institute a suit as contemplated in 
Sec.92 of Civil Procedure Code. 

2. The case of the appellants/plaintiffs is as fol- 
lows: 

The Waterbury Memorial Telugu Baptist Church 
is a public religious trust of which the appellants/ 
plaintiffs claimed to be members. It is averred that 
the church was founded hundred years ago and it 
had been running smoothly ever since. The con- 
gregation was the Supreme body in matters of 
administration of the Trust and the affairs of the 
church. In order to give a legal structure for the 
congregation, the Church was registered under 
the Societies Registration Act, 1860 and as such it 
came under the purview of the Tamil Nadu Socie- 
ties Registration Act, 1975. However, those who 
were in charge of the management of the Trust 
failed to file certain returns and consequently, the 
Society was struck olf as defunct. This has created 
an ambiguous situation rendering it as a body, 
without a constitution. It is alleged further that 
the first respondent took advantage of the situ- 
ation and invited non-members into the church 
and declared the respondents-2, 3 and 4 as Presi- 
dent, Secretary and Treasurer of the Church and 
the same was unconstitutional. It was alleged that 
the respondents 2 to 4 were not even the members 
of the church as they have not paid their subscrip- 
tions. The first respondent taking advantage of the 
situation had been misusing his office and he had 
not accounted for the monies received and his 
accounts were not supported by vouchers. There 
were complaints about the mishandling of funds 
by the defendants. In the abovesaid situation pre- 
vailing at that time, the appellants/applicants sought 
leave to file a suit under Sec.92, C.P.C. for framing 
a scheme. 

3. The application was resisted by the respon- 
dents. The first respondent who was the Pastor of 
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the Church had averred that he was employed in 
the aforesaid Waterbury Memorial Telugu Bap- 
tist Church to perform the duties of the Pastor and 
had nothing to do with the disputes between the 
appellants and the respondents. It is averred that 
he was appointed pastor by the Church Commit- 
tee in 1979 and had continued to hold the office 
ever since. He denied having misused the office or 
the funds or failed to render accounts. In other 
respects, he adopted the counter-affidavit filed by 
the respondents 2 to 4. The second respondent 
filed a counter-affidavit on his behalf and on behalf 
of the respondents 3 and 4 and denied all the 
allegations made by the appellants/plaintiffs as 
false and frivolous. The second respondent claimed 
to be the President, the third respondent, the 
Secretary and the fourth respondent, the Treas- 
urer of the abovesaid Church. It was alleged that 
previously one D.S.Gamaliel was the President, 
one P.Jmmanuel was the Secretary and one 
P.K.Anandavelu was the Treasurer. A no-confi- 
dence motion was passed against him by the gen- 
eral body of the congregation and they were 
removed. In the election held thereafter on 
26.8.1984, the respondents 2 to 4 have been elected 
as President, Secretary and Treasurer. The afore- 
said Immanuel. the former Secretary filed a suitin 
O.S.No0.6635 of 1986 on the file of the City Civil 
Court, Madras fora declaration that the election 
held on 26.8.1984 was null and void. He also filed 
an application for an order of temporary injunc- 
tion in I.A.No.16611 of 1984. The application was 
dismissed. But the appeal there again was allowcd. 
On revision, this Court in C.R.P.No.4376 of 1984 
set aside the order of the appellate court and 
confirmed the order of the trial Judge dismissing 
the application for interim injunction. It was 
alleged that the former office-bearers have now 
set up the applicants to file the suit, having failed 
in their attempt to dislodge the duly elected office- 
bearers in the clcction held on 26.8.1984. It was 
alleged that the former office-bearers and the 
appcellants/applicants herein were also running a 
parallel church in the same name 100 yards away. 
It was denicd that there was r^ constitution for 
Waterbury Memorial Telugu Baptist Church. There 
was a written constitution and the approved 
by-laws and the same are in force. It was alleged 
that as per the constitution, the respondents have 
been clected and were holding their office. All the 
allegations of irregularity and mismanagement, 
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were denied. 
4. The learned Single Judge dismissed the applica- 
tion filed by the appellants/plaintiffs for leave to 
institute the suit, under Sec.92, C.P.C. The learned 
single Judge was of the view that even though the 
Society had been struck off as defunct by the 
Registrar of Societies on account of the failure to 
furnish the returns, it does not mean that the 
Society has ceased to exist. The Registration is 
intended only to give a legal structure to the 
Society in existence and is not indispensable for 
the existence of the society and held that the 
Society could exist de hors registration. He has 
also held that the suit filed under Sec.9Z, C.P.C. 
was not necessary for the amendment of the con- 
stitution and held that it was the right and pre- 
rogative of the general body to make suitable 
amendment to the constitution if need be, and felt 
that there was no constitution for the trust and as 
such, scheme could not be entertained. He has 
also held that there was some motive for the 
presentation of the suit. 
5. Weare unable to accept the reasons given by the 
learned Single Judge to refuse to grant leave to 
institute the suit, under Sec.92, Civil Procedure 
Code. Sec.92, Civil Procedure Code reads as fol- 
lows: 
“Public Charities: (1) In the case of any alleged 
breach of any express or constructive trust 
created for public purposes of a charitable or 
religious nature, or where the direction of the 
Court is deemed necessary for the administra- 
tion of any such trust, the Advocate General, 
or two or more persons having an interest in 
the trust and having obtained the leave of the 
Court, may institute a suit, whether conten- 
tions or not, in the Principal Civil Court of 
original jurisdiction or in any other court 
empowered in that behalf by the State Govern- 
ment within the local limits of whose jurisdic- 
tion, the whole or any part of the subject mat- 
ter of the trust, is situate, to obtain a decree-- 
(a) removing any trustee; 
(b) appointing a new trustee; 
(c) vesting any property in a trustee; 
(cc) directing a trustee who has been removed 
or a person who has ceased to bea trustee, to 
deliver possession of any trust property in his 
possession to the person entitled to the pos- 
session of such property, 
(d) directing accounts and inquiries; 


(e) declaring what proportion of the trust 
property or of the interest therein shall be 
allocated to any particular object of the trust, 
(f) authorising the whole or any parts of the 
trust property to be let, sold, mortgaged or 
exchanged; 
(g) setting a scheme; or 
(h) granting such further of other relief as the 
nature of the case may require.” 
6. It is no doubt true that discretion is given to the 
Court to grant leave or not to grant leave, under 
Sec.92,C.P.C. After amendment of Sec.92, C.P.C., 
under Act 104 of 1976, leave of the court has to be 
obtained instead of written consent of Advocate- 
General. The discretion ofthe court to grant leave 
or not to grant leave under Sec.92, C.P.C. has to be 
exercised according to known principles of law. In 
a case law reported in G.Koshyv. Chacko Thomas, 
A.LR. 1963 Ker. 191 at 192, the Kerala High Court, 
after referring to rulings of various High Courts 
held as follows: 
“For the application of Sec.92, three condi- 
tions are necessary, namely, 
(1) there must be an express or constructive 
trust created for public purposes of a chari- 
table or religious nature; 
(2) there must be an alleged breach of trust or 
the direction of the Court should be deemed 
necessary for the administration of that trust; 
and 
(3) there should bea claim for any of the reliefs 
specified in sub Clauses (a) to (h) of Sec. 92(1).. 
Thus, it is clear for Sec. 92 to apply all the three 
conditions enumerated under the section must 
co-exist; i.e., there must be an express or con- 
structive trust for public purposes of a chari- 
table or religious nature; there must be an 
allegation of breach of trust or the direction of 
the court should be deemed necessary for the 
administration of such trust; and the suit should 
have a prayer for any one of the reliefs men- 
tioned in sub-clauses (a) to (h) in clause (1) of 
Sec.92. If any one of these conditions is not 
existing, then the suit will not come within the 
mischief of Sec.92”. 
The Supreme Court in the case reported in Haren- 
dranath v. Kaliram Das, A.1I.R.1972 S.C. 246 at 250, 
has held as follows: 
“It is well settled by the decisions of this Court 
that a suit under Sec.92 is of a special nature 
which pre-supposes the existence of a publie 
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trust of a religious or charitable character. 
Such suit can proceed only on the allegation 
that there is a breach of such trust or that 
directions from the Court are necessary for the 
administration of the trust. In the suit, how- 
ever, there must be a prayer for one or other of 
the reliefs that are specifically mentioned in 
thesection. Only then the suit has to be filed in 
conformity with the provisions of Sec.92 ofthe 
Code of Civil Procedure (See: Pragdasji v. 
Ishwarlalbhai, (1952)2 M.L_J.94: 1952 M.W.N. 
437: 1952 S.C.J. 224: 1952 S.C.R. 513: A.LR. 
1952 S.C. 143”. 

Again in the case reported in Swami Parmanand 

Saraswati v. Ramji Tripathi, A.LR. 1974 S.C. 2141 

at 2144, it has held as follows: 
“A suit under Sec.92 is a suit of a Special 
nature which presupposes the existence of a 
Public trust of a religious or charitable charac- 
ter. Such a suit can proceed only on the allega- 
tion that there was a breach of such trust or 
that the direction of the court is necessary for 
theadministration of the trustand the plaintiff 
must pray for one or more of the reliefs thatare 
mentioned in the section. It is, therefore, clear 
that if the allegation of breach of trust is not 
substantiated or that the plaintiff had not made 
out a case for any direction by the Court for 
proper administration of the trust, the very 
foundation of a suit under the section would 
fail; and even if all the other ingredients of a 
suit under Sec.92 are made out, ifit is clear that 
the plaintiffs are not suing to vindicate the 
right of the public, but are seeking a declara- 
tion of their individual or personal rights or 
the individual or personal rights of any other 
person or persons in whom they are interested, 
then the suit would be outside the scope of 
Sec.92 (See: Shanmugham v. Govinda, A.LR. 
1938 Mad. 92: I.L.R. 1938 Mad. 30: 176 I.C. 26, 
Tirumalai Devasthanams v. Krishnayya, (1943) 1 
M.L_J. 388: A.I.R. 1943 Mad. 466 (F.B.), Sugra 
Bibi v. Hazi Kummu Mia, (1969)3 S.C.R. 83: 
ALR. 1969 S.C. 884 and Mulla, Civil Proce- 
dure Code, (13th Ed.), Vol.1, p.400). A suit 
whose primary object or purpose is to remedy 
the infringement of an individual right or to 
vindicatea private right does not fall under the 
Section.” 

7. A perusal of the plaint clearly shows that the 

2roposed suit filed under Sec.92, C.P.C., relates to 
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a public Trust, by name Waterbury Memorial 
Telugu Baptist Church and the averments in the 
plaint are that the Church is a Public Trust, 
because the beneficiary of the trust form asection 
of the general public. the church was registered 
under the Societies Registration Act, 1860 and 
was struck down by the Registrar of Societies for 
non-compliance of the statutory requirements, by 
the office-bearers of the Church as they failed to 
file the returns since 1963 and hence it had’ 
become defunct and accordingly, the Registrar of 
Societies treated thesociety as defunct. The plaint 
therefore makes sufficient averments regarding 
the religious trust committing breach of trust in 
not filing the concerned returns and allowing the ` 
Society to be struck down by the Registrar of 
Societies as defunct. There is also a prayer in the 
plaint, viz., prayer No.2 which is as follows: -~ 
(ii) to frame a scheme for the management of 
the Waterbury Memorial Telugu Baptist 
Church, Madras-12 using the earlier constitu- 
tion as a working document of the Trust having 
the force of law with certain changes, more 
particularly given in the prayers (a) to (d). 
8. Applying the ratio laid down in the above cases, 
itis clear that there are sufficient averments in the 
plaint to the effect that the Church is a religious 
trust and affairs of the religious trust have not 
been administered in accordance with the provi- 
sions stipulated and there is also a prayer for 
framing a Scheme. We are of the view that the 
averments made in the plaint prima facie satisfied 
the requirement of the suit filed under Sec.92, 
C.P.C., and the learned single Judge erred in not 
applying the above principles. In the instant case, 
the learned single Judge has gone into merits of 
the issues which will not arise at the stage of 
granting leave or refusal to grant leave under 
Sec.92, C.P.C. We are therefore of the view that 
the learned single Judge has not applied the cor- 
rect principles for the exercise of the discretion 
under Sec.92 of the Code of Civil Procedure to 
grant leave to institute suit. In view of the above, 
the order of the learned Single Judge is set aside 
and the matter is remitted to the court below to be 
disposed of according to law. Under the peculiar 
circumstances of the case, there is no order as to 
costs. 


BS. Appeal allowed. 


uj 
INTHE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Bellie, J. 

C.R.P.No.250 of 1993 19th February, 1993. 
Nazimuddhin Ahmed represented by his wife and 
P.A.A.Naseema Ahmed ..-Petitioner 
K Narasimha Rao ... Respondent. 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960), Sec.7(2) - Tenant making an 
advance of Rs.3,000 to landlord - Excess amount 
not refunded by landlord - Tenant not asking land- 
lord to adjust that amount towards arrears of rent - 
Tenant, if can be said to have committed wilful 
default in payment of rent. 
Sec.7(2) of the Tamil Nadu Buildings (Lease and 
Rent Control) Act, 1960, makes it very clear that 
any amount paid by the tenant in excess of the 
agreed rent and one month advance if stipulated 
by the landlord shall be refunded by the landlord 
to the tenant. Thus, there is mandate of law to the 
landlord to refund that amount even though the 
tenant has not asked for that. But an option is 
given to the tenant to tell the landlord to adjust 
that amount towards rent and that the landlord 
shall do. The question is when the landlord has not 
refunded the said excess amount as enjoined on 
him by law even though the tenant has not asked 
him to adjust that amount towards the arrears of 
rent, can it be said that the tenant has committed 
wilful default in payment of Tent. Obviously not, 
when the tenant’s amount is with’ the landlord 
which the landlord ought to have refunded and he 
failed to do so, and the amount is more than the 
alleged arrears of rent, it does not lie in the mouth 
of the landlord to say that the tenant committed 
default much less wilful default in payment of rent 
because rent amount payable by the tenant and 
even more is already with the landlord. 

[Paras. 7 & 8] 
Cases referred to: 
Modern Hotel, Gudur v. K Radhakrishnaiah, (1989)2 
S.C.C. 686: (1989)1 A.P.LJ. (S.C.) 67: A.I.R. 1989 
S.C. 1510. [Paras.9, 11, 12] 
Nand Lal Agarwal v. Ganesh Prasad Sah, (1988)4 
S.C.C. 215: A.LR. 1988 S.C. 1821. [Paras. 10, 11] 
P.S.Venkatarajan v. T-A.Govindarajan, (1990)1 
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M.L.J. 508. [Para. 11] 

T.P.Sankaran for Mrs.C.R.Rukmani, for Petitioner. 
T.V.Ramanujam, for Respondent. 

The Court made the following 

ORDER: The tenant is the revision petitioner. 
The Rent Controller passed an order of eviction 
against the tenant on the petition filed by the 
landlord and that order has been confirmed by the 
appellate authority. Against that the tenant has 
filed this civil revision petition. 

2. The landlord filed the eviction petition on the 
ground that the tenant failed to payrent at the rate 
of Rs.150 per mensem from July, 1990 to Novem- 
ber, 1990 and this was inspite ofa notice issued by 
the landlord dated 16.11.1990 calling upon the 
tenant to vacate the premises, and therefore there 
was wilful default in payment of rent. 

3. The tenant denied that there was wilful default. 
He contended that the landlord consented that 
the tenant could effect repairs to the premises and 
the amount spent for that could be adjusted 
towards the rents from July, 1990, and he (tenant) 
effected repairs to the premises spending a sum of 
Rs.1,000. However on receipt of notice from the 
landlord he sent a demand draft for Rs.750 as rent 
for five months alongwitha reply and the landlord 
has received the same. Hence it is not correct to 
say that he committed wilful default in payment of 
rent. 

4. The Rent Controller as well as the appellate 
authority rejected the contention of the tenant 
that the landlord consented to effecting repairs by 
the tenant and deduct the amount spent towards 
rents from July, 1990. They held that the tenant 
committed wilful default in payment of rent. Hence 
both the courts below concurrently held that the 
tenant is liable to be evicted. 

5. Against this the tenant has preferred this civil 
revision petition. In the C.R.P., Mr.T.P.Sankaran, 
learned counsel appearing for the revision peti- 
tioner-tenant has raised a question of law against 
the order of eviction. The learned counsel submits 
that there 1s an advance of Rs.3,000 towards rent 
paid by the tenant to the landlord, and as per 
Sec.7(2) of the Tamil Nadu Buildings (Lease and 
Rent Control) Act, the landlord shall not receive 
an advance exceeding one month’s rent, and if he 
has received an advance of more than that amount 
he shall refund the same to the tenant, or at the 
option of the tenant that amount shall be other- 
wise adjusted, and the landlord having that money e 


40 


with him which is much more than the alleged 
arrears for five months he cannot plead that there 
was wilful default in payment of rent and therefore 
the orders of eviction passed by the courts below 
are erroneous. ~ 
6. It is not disputed that the Landlord is having a 
sum of Rs.3,000 with him as advance. It is also not 
disputed that as per Sec.7(2) the landlord may 
receive one month’s rent only as advance and not 
more than that. Therefore, a sum of Rs.2,850 of 
the tenant’s money is lying with the landlord with- 
outany right on the landlord for that. At this stage, 
to appreciate the contention raised by Mr.Sankaran, 
it would be better to reproduce here Sec.7(2). 
“](2) Where the fair rent of a building has not 
been so fixed-- 
(a) the landlord shall not claim, receive or 
stipulate for the payment of, any premium or 
other like sum in addition to the agreed rent: 
Provided that the landlord may receive, or 
stipulate for the payment of, an amount not 
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exceeding one month’s rent, by way ofadvance; ` 


(b) save as provided in clause (a), any sum paid 


in excess of the agreed rent, whether before or ` 


` after the date of the commencement of this 
Act, in consideration of the grant, continuance 
or renewal of the tenancy of the building after 
the date of such commencement, shall be 
refunded by the landlord to the person by 
whom it was paid or, at the option of such 
person, shall be otherwise adjusted by the 
landlord”. 
7. This section makes it very clear that any amount 
paid by the tenant in excess of the agreed rent and 
one month advance if stipulated by the landlord 
shall be refunded by the landlord to the tenant. 
Thus, there is a mandate of law to the landlord to 
refund that amount even though the tenant has 
not asked for that. But an option is given to the 
tenant to tell the landlord to adjust that amount 
towards rent and that the landlord shall do. 
8. The question is when the landlord has not 
refunded the said excess amount as enjoined on 
him by law, even though the tenant has not asked 
him to adjust that amount towards the arrears of 
rent, can it be said that the tenant has committed 
wilful default in payment of rent. Obviously not. 
When the tenant’s amount is with the landlord 
which the landlord ought to have refunded and he 
L failed to do so, and the amount is more than the 
alleged arrears of rent, it does not lie in the mouth 
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of the landlord to say that the tenant committed 
default much less wilful default in payment ofrent 
because rent amount payable by the tenant and 
even more is already with the landlord. . 
9. Mr.Sankaran, in support of his contention 
relied on a Supreme Court decision in Modern 
Hotel, Gudur v. K. Radhakrishnaiah, (1989)2 S.C.C. 
686: (1989)1 A.P.LJ. (S.C.) 67: A.LR. 1989 S.C. 
1510. In that case which arose under the Andhra 
Pradesh Buildings (Lease, Rent and Eviction) 
Control Act, 1960, an advance of Rs.5,000 paid by 
the tenant was lying with the landlord, and that 
amount was higher than the rent that was due on 
the date of petition for eviction on the ground of 
wilful default in paymentof rent. Inthe leasedeed , 
there was a stipulation that the said advance amount 
of Rs.5,000 shall be paid back to the tenant after 
the expiry of the lease period. It was argued on 
behalf of the tenant that, 
“When the landlord had Rs.5,000 on tenant’s 
account with him which he was holding for 
years without paying interest and against the 
clear statutory bar, there could be no justifica- 
tion for granting a decree of eviction on the 
plea of arrears of rent”. 
The Court said, 
“In view of the fact that thestipulation that the 
amount would be refundable at the end of the 
tenancy is null and void under Sec.7(3) of the 
Act, the amount became payable to the tenant 
immediately and the landlord with Rs.5,000 of 
the tenant with him could not contend that the 
tenant was in default for a smaller amount by 
not paying the rent for some months”. 
It is clear that as per this decision of the Supreme 
Court, in our case, the landlord cannot contend 
that there was wilful default in payment of rent. It 
may be mentioned here that Sec.7 of the Tamil 
Nadu Buildings (Lease and Rent Control) Act is 
in pari materia with Sec.7 of the Andhra Buildings 
(Lease, Rent and Eviction) Control Act. 
10. However, Mr.T.V.Ramanujam, learned coun- 
sel appearing for the landlord cites another deci- 
sion of the Supreme Court in Nand Lal Agarwal v. 
Ganesh Prasad Sah, (1988)4 S.C.C. 215: ALR. 
1988 S.C. 1821, which was rendered under the 
Bihar Buildings (Lease, Rent and Eviction) Con- 
trol Act, 1977 and submits that as per this decision 
without the tenant calling upon the landlord to 
adjust the amount lying with the landlord which 
was paid in excess of the rent, he cannot contend 
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that there was no wilful default in payment ofrent, 
and in our case the tenant having failed to exercise 
such an option it is not open to him to plead that 
there was no arrears of rent. This decision viz., 
Nand Lal Agarwal v. Ganesh Prasad Sah, (1988)4 
S.CC. 215: A.I.R. 1988 S.C. 1821, of the Supreme 
Court is earlier to the abovesaid decision of the 
Supreme Court in Modern Hotel, Gudur v. 
K Radhakrishnaiah, A.I.R. 1989 S.C. 1510: (1989)2 
S.C.C. 686: (1989)1 A.P.L-J. (S.C.) 67. Of course 
the earlier decision has not been referred to in the 
later decision but even then the later decision, 
besides being later in point of time, in my view, 
considering what I have stated above interpreting 
Sec.7(2) of the Tamil Nadu Buildings (Lease and 
Rent Control) Act, lays down the correct position 
of law. 7 

IL It was brought to my notice a decision of this 
Court by a single Judge in P.S.Venkatarajan v. 
T.A.Govindarajan, (1990)1 M.LJ. 508, wherein 
both the abovesaid two decisions of the Supreme 
Court were cited. In this case, according to the 


learned Judge, in the later decision of the . 


Supreme Court in Modern Hotel, Gudur v. 
K Radhakrishnaiah, (1989)2 S.C.C. 686: (1989)1 
AP.LJ. (S.C.) 67: ALR. 1989 S.C. 1510, not only 
the earlier decision in Nand Lal Agarwal v. Ganesh 
Prasad Sah, (1988)4 S.C.C. 215: A.LR. 1988 S.C. 
1821, has not been referred to but also the ques- 
tion whether the advance amount of Rs.5,000 of 
the tenant with thé landlord would tantamount to 
automatic adjustment of the arrears of rent due 
from the tenant does not appear to have been 
specifically adverted to and considered. The learned 
Judge has further stated that on the contrary the 
ecision of the Supreme Court in the earlier deci- 
sion in Nand Lal Agarwal v. Ganesh Prasad Sah, 
(1988)4 S.C.C. 215: ALR. 1988 S.C. 1821 is in 
accordance with Sec.7(2) of the Act and also the 
earlier decisions of this Court and then the learned 
Judge has stated that in these circumstances the 
later decision of the Supreme Court in Modern 
Hotel, Gudur v. K Radhakrishnaiah, (1989)2 S.C.C. 
686: (1989)1 A.P.LJ. (S.C.) 67: ALR. 1989 S.C. 
1510, would not be of any assistance to the tenant. 
With great respect I am unable to agree with this 
view of the learned Judge. 
12. I have given above the arguments advanced by 
the counsel for the tenant in the decision in Modern 
Hotel, Gudur v. K Radhakrishnaiah, (1989)2 S.C.C. 
686: (1989)1 A.P.LJ. (S.C.) 67: ALR. 1989 S.C. 
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1510 and the view expressed: by their Lordships 
with reference to Sec.7(3) of the Andhra Pradesh 
Buildings (Lease, Rent and Eviction) Control 
Act,1960. At the risk of repetition it may be 
referred to here the view expressed by their Lord- 
ships regarding the advance amount of Rs.5,000 
that, 
“the amount became payable to the tenant 
immediately and the landlord with Rs.5,000 of 
the tenant with him could not contend that the 
tenant was in default for a smaller amount by 
not paying the rent for some months”. 
I find that the Supreme Court in Modern Hotel, 
Gudur v. K.Radhakrishnaiah, (1989) 2 S.C.C. 686: 
(1989)1 A.P.L.J. (S.C.) 67: AER. 1989 S.C. 1510 
has clearly considered the effect of Sec.7(3) of the 
Andhra Pradesh Buildings (Lease, Rent and Evic- 
tion) Control Act, 1960 in regard to the excess 
advance amount paid by the tenant lying in the 
hands of the landlord. Thus considering I hold 
that the tenant-revision petitioner has not com- 
mitted wilful default in payment of rentas pleaded 
by the landlord-respondent. 
13. In the result, therefore, the civil revision peti- 
tion is allowed, the order of eviction passed by 
both the Courts below are set aside and the evic- 
tion petition is dismissed. Considering the circum- 
stances of the case there will be no order as to costs 
throughout. 


BS. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 

S.A.No.846 of 1982 15th December, 1992. 
S.Chinnayyan and others Appellants 
C.Chithambaram and others ... Respondents. 


Hindu Law - Joint family property - Property 
acquired by member of joint family - No proof of 
joint family nucleus or sufficient income from 


42 The Madras Law Journal Reports 


nucleus to enable purchase of the item of property - 
Property, if can be treated as joint family property - 
Onus of proof that property was self acquired with- 
out aid of joint family property - When shifts to 
person making that plea. 

The court is unable to find the plea of nucleus of 
sufficient income. Anyway even assuming that 
there is only imperfection in pleading in this 
regard, it is found that there is no proof of the 
same. Admittedly suit items 4, 5 and 9 are joint 
family properties. They could no doubt form the 
nucleus. However there is no proof of the income 
from any nucleus sufficient enough for the pur- 
chase of the item 8 property. This proof is abso- 
lutely necessary. Otherwise, item 8 cannot be treated 
as joint family property. It has been held by the 
Supreme Court that only when adequate nucleus 
is shown, the burden shifts on to the member in 
whose name the property stands so that he could 
show that he acquired the property without any 
aid from the joint family assets. In an earlier case, 
it has been held that the proof of existence of a 
joint family does not lead to the presumption that 
the property held by any member of the family was 
joint and the burden rests upon anyone asserting 
that any item of property was joint to establish the 
fact. It has been further held that only where it is 
established that the family possessed some joint 
property which from its nature and relative value 
may have formed the nucleus from which the 
property in question may have been acquired, the 
burden shifts to the party alleging self-acquisition 
to establish affirmatively that the property was 
acquired without the aid of the joint family prop- 
erty. In view of the fact that there is no evidence in 
the present case regarding the income from the 
nucleus, the item No.8 cannot be held to be the 


joint family property. [Para. 5] 
Cases referred to: 
KObul Reddy v. B.Venkata Narayana Reddy, (1984)3 


S.C.C, 447: AJR. 1984 S.C. 1171. [Para. 4] 
Ranganayaki Ammal v. Srinivasan, (1978)1 M.L-J. 
56. [Para. 4] . 

Srinivas v. Narayan, (1954)1 M.L.J. 630: 67 L.W. 
515: 1954 S.C.J. 408: 57 Bom. L.R. 678: 1954 S.C.A. 
878: ALR. 1954 S.C. 379. [Para. 4] 

Mudigonda v. Ramachandra, A.LR. 1969 S.C. 1076: 
72 Bom.L.R. 106: 1969 S.C.R. 245: 1970 Mah.L.J. 
392. [Para. 5] 

R Balasubramanian, for Appellants. 
P.Ananthakrishnan Nair, for Respondents. 
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The Court delivered the following 
JUDGMENT: The defendants are the appellants 
in this second appeal arising out of a suit for 
partition. In this second appeal, this Court is 
concerned only with items 1 and 8 of the suit 
properties. 

2 With reference to item No.1, as against the 
claim of the defendants that the plaintiffs’ suit was 
barred since Ex.A-6=(Ex.B-1) mortgage dated 
22.11.1089 ME (=27.11.1914 A.D) in favour of 
the 1st defendant’s mother was not redeemed at 
all, the trial Court has held that suititem No.1 was 
not the subject matter of Ex.A-6 at all and has 
granted decree for half share therein to the plain- 
tiffs. No doubt, the lower appellate Court did not 
meet this finding of the trial court by any discus- 
sion, but it held that Ex.A-6 mortgage did not take 
effect and that, therefore, the defendants are not 
entitled to any right under the said mortgage. 
Thus holding, the lower appellate court concurred 
with the trial court with reference to item 1 and 
granted decree to the plaintiffs for the abovesaid 
half share therein. 

3. Initially, the learned counsel for the appellants 
drew my attention to paragraph 9 of the lower 
appellate court’s judgment and sought to contend 
that the lower appellate court also has dealt with 
the question whether the suit item 1 is the subject 
matter of Ex.A-6 mortgage. In the said paragraph 
9, it is stated that Ex.B-10, another later mortgage 
executed by the 1st defendant in favour of his son 
Esakki refers to Ex.B-1 and that direction was 
given in Ex.B-10 for redeeming Ex.B-1. But the 
learned counsel for the respondents took me through 
Ex.B.10 and pointed out that Ex.B-10 has nothing 
to do with Ex.B-1 or suit item No.1, which is in 
$.No.2425. Ex.B-10 refers to other survey num- 
bers, but not the abovesaid S.No.2425. Therefore, 
I also agree that the lower appellate court has 


-factually erred in this regard. The net result is, the 


lower appellate court has not expressly referred to 
the finding of the trial court that Ex.B-1 does not 
relate to the suit item No.1 at all. The trial court 
also has given various reasons in paragraph 12 of 
its judgment for coming to thesaid conclusion and 
the learned counsel for the appellants also could 
notassail thesaid finding. It is also clear that Ex.B- 
1 does not relate to the suit property. Therefore, 
the defendants cannot claim exclusive right in 
item No.1 and hence, the decree that has been 
passed in favour of the plaintiffs by both the Courts 
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below with reference to item No.1 cannot be dis- 
turbed. 

4. With reference to item No.8, the trial court 
granted 1/4th share to the plaintiffs and 3/4th 
share to the 1st defendant. But, the lower appel- 
late court granted each halfshare. Now, the defen- 
dants-appellants claim that the judgment of the 
trial court should be restored. This controversy 
can be understood if the genealogy of the parties 
is make known. The original ancestor senior Aundi 
had two sons, viz., junior Aundi and Suppandi and 
the plaintiffs are paternal grandsons of junior 
Aundi The 1st defendant is the son of the abovesaid 
Suppandi. Item No.8 stands in the name of senior 
Aundiand Suppandi, it having been purchased by 
both of them in about the year 1902. According to 
the trial court, itis not the joint family property of 
the family of senior Aundi, but separate property 
of both senior Aundi and Suppandi, each having 
halfshar€ therein. To come to this conclusion, the 
trial court relied on the document relating to the 
earlier settlement proceeding that took place with 
reference to the said property. The trial court 
observes that the said property. The trial court 
observes that the said document Ex.B-6 shows 
that all the three persons, viz., senior Aundi, 
Suppandi and junior Aundi had categorically 
admitted that this item was purchased by senior 
Aundi and Suppandi. The said purchase is borne 
out by Ex.B-8. So, according to tae trial court, the 
first defendant, theson of Suppandi would get half 
share of his father Suppandi and another 1/4th 
share from senior Aundi out of the remaining half 
share, and the balance 1/4th share alone would go 
to the plaintiffs’ branch. But, the lower appellate 
court has held that item No.8 is the joint family 
property of the family ofsenior Aundiand hissons 
and that hence, the 1st defendant would get 1/2 
share and the balance 1/2 share would go to the 
plaintiffs. But, the learned counsel for the appel- 
lants contends that the lower appellate court did 
not consider the above referred to statement made 
by junior Aundi in Ex.B-6 at all. According to him, 
ifthat statement is taken into account that would 
amount to an admission by junior Aundi that the 
property purchased under Ex.B-8 viz., the abovesaid 
item No.8 is only the separate property of the 
abovesaid two purchasers, viz., senior Aundi and 
Suppandi. He also argues that there was no plea or 
` proof regarding the existence of joint family 
nucleus having sufficient income to enable the 


abovesaid property to be purchased for the joint 
family in the name of Suppandiand senior Aundi. 
In this connection, he also relies on the decisions 
in K.Obul Reddy v. B.Venkata Narayana Reddy, 
(1984)3 S.C.C. 447: ALR. 1984 S.C. 1171: (1984)2 
Land L.R. 255 and Ranganayaki Ammal v. Srini- 
vasan, (1978)1 M.LJ. 56. On the other hand, the 
learned counsel for the respondents submits that 
the allegations made in the plaint would amount 
to the abovesaid plea. Further, he also drew my 
attention to the following passage in Mulla’s Hindu 
Law, sixteenth edition at page 260, which cites 
Srinivas v. Narayan, (1954)1 M.LJ. 630: 67 LW. 
515: 1954 S.CT. 408: 57 Bom.L.R. 678: 1954 S.C.A. 
878: ALR. 1954 S.C. 379, as authority for the said 
passages: 
“Where, however, the existence of the nucleus 
is shown and no other source of income is 
disclosed, the presumption may be made that 
the nucleus was sufficient to enable the prop- 
erty to be acquired.” 
5. In the above referred to K Obul Reddy v. B Venkata 
Narayana Reddy, (1984)3 S.C.C. 447: ALR. 1984 
S.C. 1171: (1984)2 Land L.R. 255, it was held that 
in the absence of any pleadings and any issue, 
there could be no finding that the properties were 
joint family property. On going through the pres- 
ent plaint, I am also unable to find the plea of 
nucleus of sufficient income as above stated. Anyway, 
even assuming that there is only imperfection in 
pleadingin this regard, I find that there is no proof 
of the same. Admittedly suit item Nos.4, 5 and 9 
are joint family properties. They could no doubt 
form the nucleus. However, there is no proof of 
the income from any nucleus, sufficient enough 
for the purchase of the abovesaid item 8 property. 
This proof is absolutely necessary as laid down in 
Ranganayaki Ammal v. Srinivasan, (1978)1 M.L.J. 
56. Otherwise, item No.8 cannot be treated as 
joint family property. Even in pian ale v. 
Ramachandra, A.I.R. 1969 S.C. 1076: 72 BomL.R. 
106: 1969 S.C.R. 245: 1970 Mah.L.J. 392, it has 
been held that only when adequate nucleus is 
shown, the burden shifts on to the member in 
whose name the property stands, so that he could 
show that he acquired the property without any 
aid from the joint family assets. Even in the above 
referred to Srinivas v. Narayan, (1954)1 M.L.J. 
630: 67 L.W. 515: 1954 S.C.J. 408: 57 Bom. L.R. 
678: 1954 S.C.A. 878: A.I.R. 1954 S.C. 379, it has 
been held that the proof of existence of a joint 
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family does not lead to the presumption that the 
property held by any member of the family was 
joint and the burden rests upon any one asserting 
that any item of property was joint, to establish the 
fact. It has been further held that only where it is 
established that the family possessed some joint 
property which from its nature and relative value 
may have formed the nucleus from which the 
property in question may have been acquired, the 
burden shifts to the party alleging self-acquisition 
to establish affirmatively that the property was 
acquired without the aid of the joint family prop- 
erty. In view of the fact that there is no evidence in 
the present case regarding the income from the 
nucleus, the abovesaid item No.8 cannot be held 
to be the joint family property. 

6. No doubt, the statement in Ex.B-6 by junior 
Aundi cannot be taken as an admission on his part 
that item No.8 was only theseparate acquisition of 
senior Aundi and Suppandi. However, since there 
is no evidence about the income from the admit- 
ted nucleus, item No.8 is necessarily to be held as 
the separate property of senior Aundi and Sup- 
pandi. Therefore, in my view, the lower appellate 
court has committed a substantial error of law in 
this regard. 

7. In the result, the judgment and decree of the 
lower appellate court, in so far as item No.8 alone, 
are set aside and this second appeal is allowed in 
part to the above extent, that is with reference to 
item No.8 alone. However, in the circumstances of 
the case, there will be no order as to costs. 


BS Appeal allowed in part. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


1 


Present: Srinivasan and Thangamani, JJ. 


App.No.778 of 1989 and Memo. of Cross- 


objections 25th January, 1993. 
Sa haa and another ...Appellants 
Kaladevi ... Respondent. 


(A) Benami - Motive for joiningname of benamidar 
- Absence of - Indication against benami. 

Absence of motive is a strong indication against 
the case of benami. [Para. 6] 
(B) Benami - Consideration for purchase of prop- 
erty - Documents showing that consideration was 
paid by both purchasers - Onus of proving 1 that the 
transaction was benami is on defendant. 

With regard to the consideration for the purchase 
of the property, the trial court has failed to advert 
to the evidence on record while deciding the ques- 
tion. The trial court has wrongly thrown the bur- 
den on the plaintiff to prove that she advanced a 
part of the consideration. The recitals in the docu- 
ments Exs.B-1, B-2, B-3 and B-5 which are the 
documents under which the suit properties were 
purchased clearly show that the consideration was 
paid by both the purchasers. When there is a 
specific recital to this effect, it is for the defendants 
to prove that the same is erroneous. /[Para. 7] 
(C) Benami Transactions (Prohibition) Act (XLV 
of 1988), Secs.2(a), 3 and 4 - Transfer of Property 
Act (IV of 1882), Sec.45 - Joint purchasers - If the 
purchaser can prove that the other or others had not 
parted with any consideration and therefore not 
entitled to any part of the property. 

The provisions of the Benami Transactions (Pro- 
hibition) Act, 1988, prevent any person from set- 
ting up any plea of benami with regard to the 
property, standing in the name of another person. 
A perusal of Secs.2(a), 3and 4 of the Act would go 
to show that if the properties were acquired in the 
name ofanother person, onecannot claim thatthe 
person in whose name the properties stand as the 
owner is not the real owner of the property: In so 
far as the case is concerned, the property has been 
purchased in the joint names of the plaintiff and 
the first defendant. It is not open to the first 
defendant to say that in sq far as the plaintiff is 
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concerned, she is not entitled to claim any right to 
the property. That is the effect of the Benami 
Transactions (Prohibition) Act. The position is 
the same whether the property stands in the name 
ofone or two or more. It is not possible to contend 
that the other is a mere name lender. Sucha plea 
is barred by the provisions of the Benami Act, 
1988. [Paras. 12 & 13] 
Cases referred to: 

Mithilesh Kumari v. Prem Behari Khare, A.LR. 
1989 S.C. 1247. [Paras. 3, 11] 

Ponnuswamy Nadar v. Narayan Nadar, (1976)1 
M.LJ. 1. [Para. 5} 

Syed Tufel Ahmed v. Syed Abrar Ahmed, 1960 M-P.LJ. 
68 (S.N.) 204. [Para. 14] 

Mohan Lal v. Board of Revenue, 1982 All.L_J. 174: 
A.I.R. 1982 All. 273. |Para. 15] 

Appeal against the decree of the Court of the 
Subordinate Judge, Tiruvallore, dated 30.6.1989 
and passed in O.S.No.61 of 1985. 

The Judgment of the Court was delivered by 
Srinivasan, J.: The defendants are the appellants. 
the suit was filed by the respondent for partition 
and separate possession of her 1/2 share in the 
plaint schedule mentioned property and for 
injunction restraining the second defendant from 
interfering with the peaceful possession of the 
plaintiff. The case as set out in the plaint is as 
follows: 

The plaintiff is the daughter of the first defendant 
and thesecond defendant is the plaintiff's brother. 
The plaintiff was married to one Selvaraj Nadar 
on 29.8.1976. He was a partner in the family busi- 
ness run in the name and style of “Vairamani and 
Brothers”. Thesaid business was closed in the year 
1978 and in a family arrangement the business was 
allotted to the plaintiffs husband. Thereafter the 
plaintiff's husband changed the name of the busi- 
ness as “S.Kaladevi Dhall Mills” and it was being 
run by him as a sole proprietor. That was carried 
on till 31.3.1983. The plaintiffs father died on 
17.10.1981. When the plaintiffs husband wanted 
to purchase lands with the money in his possession 
in 1980 the father of the plaintiff also wanted to 
contribute one-half and agreed to purchase the 
property in the joint names. Accordingly, the 
properties were purchased in 1980 in the names of 
the plaintiff and the first defendant, her mother. 
Thus, the plaintiff is entitled to 1/2 share in the 
properties. the second defendant has no interest 
in the properties. But he is trying to interfere with 


the possession of the plaintiff. The title of the 
plaintiff to the half share is being denied and the 
plaintiff is obliged to file the suit praying for the 
reliefs set out already. 

2 The second defendant filed a written statement. 
It is stated in the written statement that the plain- 
tiffs husband had no funds either to run the busi- 
ness or to purchase the property. On the other 
hand, the second defendant had accumulated about 
Rs.3 lakhs by doing business from 1970 to 1978 
and the properties were purchased only with those 
funds. the properties were purchased in the joint 
names of the plaintiff and the ist defendant. The 
plaintiffcannotclaim any right in thesuit property 
and the suit is liable to be dismissed. 

3. The trial court held that no part of the consid- 
eration was advanced by the plaintiff or her hus- 
band and the possession of the properties was with 
the defendants. Itis also held that the original title 
deeds were with the defendants. However, the 
trial court taking note of passing of the Benami 
Transactions (Prohibition) Act, 1988 and follow- 
ing the judgment of the Supreme Coutt in Mith- 
ilesh Kumari v. Prem Behari Khare, A.I.R. 1989 S.C. 
1247, held that it was not open to the first defen- 
dant to contend that the properties were pur- 
chased benami in the name of the plaintiff also. 
Consequently, he held that the plaintiff was 
entitled to halfshare in the properties and passed 
a preliminary decree accordingly. He dismissed 
the prayer for injunction. 

4. Aggrieved defendants have preferred this 
appeal and the plaintiff has filed a memorandum 
ofcross-objections. The plaintiff while praying for 
a decree for injunction has attacked the findings of 
the learned trial judge which are against her. 

5. We have gone through the evidence and the 
judgment ofthe court below. At the outset it must 
be pointed out that the trial court has failed to 
apply the relevant test to consider whether a trans- 
action is benami or not. There are several deci- 
sions laying down the various tests to be applied in 
such transactions whenever such question arises. 
It is sufficient to refer to the judgment of a Divi- 
sion Bench of this Court in Ponnuswanty Nadar v. 
Narayan Nadar, (1976)1 M.LJ. 1. The Division 
Bench held that the burden of prooflies heavilyon 
the person who claims against the tenor of the 
document to show that the ostensible owner was a 
mere name-lender and the property was in fact 
purchased only for his benefit. The following passage 
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in the judgment would be relevant which needs 
extraction: 
“It has been held repeatedly that the burden of 
proof lies heavily on the person who claims 
against the tenor of the deed, that is, the 
alleged beneficiary, to show that the ostensible 
vendee was a mere name-leader and the prop- 
erty was in fact purchased only for his benefit. 
Such burden would be discharged by such a 
plaintiff by satisfying the well-known criteria 
viz: . 
(1) the source of purchase money relating to 
the transaction; (2) possession of the property; 
(3) the position of the parties and their rela- 
tionship to one another; (4) the circumstances, 
pecuniary or otherwise, of thé alleged trans- 
feree; (5) the mOtive for the transaction; (6) 
the custody and production of the title deeds; 
and (7) the previous and subsequent conduct 
of the parties. Each of the abovesaid circum- 
stances, taken by itself, is of no particular value 
and affords no conclusive proof of the inten- 
tion to transfer the ownership from one person 
to the other. But a combination of some or all 
of them and a proper weighing and apprecia- 
tion of their value would go along way towards 
indicating whether the ownership has been 
really transferred or where the real title lies. In 
every benami transaction, the intention of the 
parties is the sense. The true test to determine 
whether the transaction is benami or not is to 
look to the intention of the parties viz , Whether 
it was intended tò operate as such or whether 
it was only meant to be cOlourable; if colour- 
able, the transaction is benami, otherwise the 
transaction is not benami. On the other hand if 
the parties intended that it should take effect, 
the transaction cannot be said to be benami.” 
6. The trial court has unfortunately not consid- 
ered the question of motive for purchase in the 
name of both the plaintiffand the first defendant., 
Afier referring to the aspects of consideration, 
possession of the property and the possession of 
the title deeds, the trial court has proceeded to 
hold that the property was purchased only by the 
defendants and not by the plaintiff. The findings of 
the trial court on the question of benami are 
wholly unsustainable. The question of motive has 
not been considered by the trial court and the 
other tests laid down are also not applied i in this 
case. There was no motive at all for joining the 
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plaintiff's name with that of the first defendant in 
the purchase deeds if really the funds were sup- 
plied by the second defendant only. Absence of 
motive is a strong indicator against the case of 
benami. 

7. Evén with regard to the consideration for the 
purchase of the property, the trial court has failed 
to advert to the evidence on record while deciding 
the question. The trial court has wrongly thrown 
the burden on the plaintiff to prove that she 
advanced a part of the consideration. The recitals 
in the documents Exs.B-1, B-2, B-3 and B-5 which 
are the documents under which the suit properties 
were purchased clearly show that the considera- 
tion was paid by both the purchasers. In fact, the 
recital in Ex.B-1 in Tamil is very significant It 
reads as follows: 


“ats Agrensupd Biissir Hoi Gre 
Ores mre Qorssire Aups Qarar...” 


Similar recitals are found in the other documents. 
When there isa specific recital to this effect itis for 
the defendants to prove that the same is errone-_ 
ous. It is highly doubtful whether the defendants 
are entitled to adduce evidence contrary to the 
express recital in the documents. Even assuming 
such evidence could have been let in by the defen- 
dants, it should be said that defendants have mis- 
erably failed to adduce such evidence. Apart from 
the recitals in the documents, the plaintiffhas also 
examined her husband as P. W.2. He has spoken to 
the funds available with him and the payment of 
part of the consideration for the purchase. He has 
also produced Exs.A-10 and A-11 which are the 
statements issued.by the Bank in which the plain- 
uff had accounts in the name of Kaladevi Dhall 
Mills. The statements of accounts show that dur- 
ing the relevant period there were funds to the 
extent of more than a lakh of rupees and periodi- 
cal withdrawals had been made. The trial court has 
taken the view that there is no evidence to show 
that the funds were withdrawn from the Bank nor 
paid to the vendor under the documents. The 
reasoning is clearly erroneous. The evidence 
adduced by the plaintiff as to the availability of 
funds, taken along with the specific recitals in the 
documents would prove the case of the plaintiff 
and there is no evidence to the contrary on the side 
of the defendants. There was no cross-examina- 
tion of P.W.2 by the defendants as regards Exs. 
A-10 and A-11. 
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8. The defendants place reliance on Ex.B-18. Even 
a look at the said document would show that it is 
not maintained in due course of business. Ex.B-18 
comprises of certain slips containing entries relat- 
ing to the expenses said to have been incurred with 
reference to the documents,. Learned trial Judge 
has chosen to accept Ex.B.18, as a genuine docu- 
ment just because the figures found therein are 
correlated by the amounts mentioned in the sale 
deeds and the amounts spent fer purchase of 
stamps as found in the sale deeds. Ex.B-18 was not 
produced earlier and for the first time D.W.1, the 
second defendant produced it on 16.8.1988. The 
document was not put to P.Ws.1 and 2at the time 
of their examination. The plaintiff has challenged 
the genuineness of Ex.B-18 and cross-examined 
D.W.1 regarding the same. No doubt he has 
asserted that the hand-writing in Ex.B-18 is that of 
his father. But his case is that he gave funds to his 
father in a lump sum. He docs not have any scrap 
of paper to prove that he had given money to his 
father at any time. Significantly, D.W.4 the first 
defendant has déposed that she saw Ex.B-18 for 
the first time on the date of deposition. We are of 
the view that Ex.B-18 has not been sufficiently 
proved to be a genuine document and the court 
cannot act upon the same. Exs.B-12 and B-14 are 
the letters written to the second defendant in the 
year 1970' by his father and prand-mother. They 
disclose that the family was struggling even for 
maintenance. It refers to the receipt of small amounts 
from the second defendant which went in dis- 
charge of certain debts owed by the family. Hence 
Exs.B-12 to B-14 will not prove the availability of 
funds with the second defendant. 

9. The written statement does not contain any 
specific plea as to who provided the funds for the 
purchase of properties. It has merely denied the 
statement in the plaint and made a reference to 
the business carried on by the second defendant. 
Nowhere in the written statement it has becn 
mentioned that the second defendant provided 
the funds or his father gave funds. But the trial 
court has taken the view that it was the father of 
thè second defendant who purchased the proper- 
ties with his funds when the plaintiff was living 
jointly with him. There is no warrant for coming to 
such a conclusion. ; 

10. As regards possession of the properties, the 
conclusion of the learned trial Judge is equally 
erroneous. According to the defendants the 


parties were living jointly in the same house and if 
it is so there is no question of exclusive possession 
being with the defendants. On the othér hand, the 
plaintiffhas produced certain kist and tax receipts 
to show that she was in possession. There is no 
evidence on record to prove exclusive possession 
with the defendants. Just because the defendants 
have produced the original title deeds, it could not 
be concluded that the purchases were-made with 
the funds of the defendants benami for the exclu- 
Sive benefits of the defendants. 

11. Strictly, it is not necessary for us to have gone 
into the question of benami after passing of the 


‘Benami Transactions (Prohibition) Act, 1988 and 


the court below has relied on the provisions of the 
Act and the judgment of Mithilesh Kumari v. Prem 
Behari Khare, A.I.R. 1989 S.C. 1247 and held that 


the defendants are also entitled to the partition - 


and consequently granted a decree in favour of the 
plaintiff. But learned counsel for the appellants 
contended that the bar is only against the plea of 
benami raised by the second defendant and in so 
far as the first defendant is concerned there is no 
such bar. According to the learned counsel, the 
first defendant is the co-purchaser and it is open to 
her to contend that the benefit of the purchase 
should go entirely to her and the other purchaser 
namely, the plaintiff is not entitled to any part of 
the properties. He placed reliance on Sec.45 of the 
Transfer of Property Act, which is in the following 
terms: 
“Where immovable property is transferred for 
consideration to two or more -persons, and 
such consideration is paid out of a fund 
belonging to them in common, they are, in the 
absence of a contract to the contrary, respec- 
tively entitled to interests in such property 
identical, as nearly as may be, with the interests 
to which they were respectively entitled in the 
fund; and, wheresuch consideration is paid out 
of separate funds belonging to them respec- 
lively, they are, in the absence of a contract to 
the contrary, respectively entitled to interests 
in such property in proportion to the shares of 
the consideration which they respectively 
advanced. 
In the absence of evidenceas to the interests in 
the fund to which they were respectively 
entitled, or as to the shares which they respec- 
tively advanced, such persons shall be pre- 
sumed to be equally interested in the 
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property.” 

12. The argument of learned counsel is that Sec.45 
of the Transfer of Property Act has not been 
repealed by the Benami Transactions (Prohibi- 
tion) Act and it is open to joint purchasers to 
prove that one among them had not parted with 
any consideration and therefore, not entitled to 
any part of the property. The argument is clearly 
fallacious. The provisions of the Benami Transac- 
tions (Prohibition) Act, 1988 prevent any person 
from setting up any plea of benami with regard to 
the property standing in the name of another 
person. Sec.2(a) of the Benami Transactions 
(Prohibition) Act defines any transaction in which 
property is transferred to one person for a consid- 
eration paid or provided by another person. Sec.3 
of the Benami Transactions (Prohibition) Act 
prohibits benami transactions. Sec.4 of the 
Benami Transactions (Prohibition) Act prohibits 
filing of any suit, claim or action to enforce any 
right in respect of any property held benami against 
the person in whose name the property is held. 
Sec.4(2) of the Benami Transactions (Prohibi- 
tion) Act prevents any defence being raised on the 
basis of any right in respect of any property held 
benami, whether against the person in whose name 
the property is held or againstany other person. A 
perusal of the above sections would go to show 
that if the properties were acquired in the name of 
another person one person cannot claim that the 
person in whose name the propertics stand as the 
owner is not the real owner of the property. In so 
far as this case is concerncd the property has been 
purchased in the joint names of the plaintiff and 
the first defendant. It is not open to the first 
defendant to say that in so far as the plaintiff is 
concerned she is not entitled to claim any right to 
the property. That is the effect of the Benami 
Transactions (Prohibition) Act. 

13. Learned counsel contends that when a prop- 
erty is purchased in the names of two persons one 
of them can claim exclusive title on the basis of 
Sec.45 of the Transfer of Property Act. According 
to him it is open to her to say that the plaintiff has 
not paid any part of the consideration and the 
entire consideration having proceeded from her, 
she is entitled to the entire property. There is no 
substance in this contention. The position is the 
same whether the property stands in the name of 
one or two or more. It is not possible for one of 
them to contend that the other is a mere name 
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lender. Such a plea is barred by the provisions of 
the Benami Act, 1968. Moreover even according 
to the defendants the consideration proceeded 
entirely from the second defendant and not from 
the first defendant. When it is conceded that the 
second defendant cannot set up the plea of 
benami, the first defendant is in no way better. She 
will be equally barred from raising the contention. 
14..Now we have found that the findings, given by 
the trial court that the properties were purchased 
with the aid of funds of the first defendant and it 
was benami, are unsustainable. On the evidence, 
we have held that the properties were purchased 
with the aid of funds advanced by the plaintiffs 
husband as well as the defendants and therefore, 
the plaintiff is entitled to a share equally in the 
properties along with the defendants. Learned 
counsel for the appellants placed reliance on the 
judgment of the Madhya Pradesh High court in 
Syed Tufel Ahmed v. Syed Abrar Ahmed, 1980 MP.LJ. 
68 (S.N.) 204. It was found in that case that the 
entire consideration was paid by one of the per- 
sons in whose name the property was purchased 
and it was held that the plaintiff, who had not paid 
any part of the consideration, was not entitled to 
any share in the property. That was a case which 
was decided under Sec.45 of the Transfer of Prop- 
erty Act, long before the Benami Transactions 
(Prohibition) Act came into force. That will have 
no bearing on the present case. 

15. Learned counsel relied upon the judgment of 
the Allahabad High Court in Mohan Lal v. Board 
of Revenue, 1982 All.LJ. 174: ALR. 1982 All. 273. 
In that case, the recital in the document indicated 
that the plaintiff had 1/21 share in the disputed 
property. But the court, however, held that the 
plaintiff was entitled to half share in view of the 
fact that he had contributed one half share of the 
consideration and the case was decided under 
Sec.45 of the Transfer of Property Act, before the 
Benami Transactions (Prohibition) Act was 
enacted. However, we must point out it may not be 
open to the court to alter the share mentioned 
clearly in the document and the sale deed clearly 
referred to 1/21st of the share of the plaintiff. We 
are unable to see how the court was able to grant 
one-half share in the property. But it is not neces- 
Sary for us to consider the correctness of the 
judgment in that case. Suffice it to say that the 
ruling has no applicability in the present case. 
Consequently, the decree for partition and 


Il] É 
separate possession of plaintiffs one-half share is 
affirmed. 

16. Since the second defendant has no right to the 
share whatever to claim and now the plaintiff is 
entitled to the possession of one-half share there 
is no reason to refuse the prayer for injunction 
made by.the plaintiff. Hence there will be a decree 
in favour of the plaintiff for injunction restraining 
the second defendant from interfering with her 
peaceful possession of the property. 

17. The appeal is dismissed and memorandum of 
cross-objections is allowed. Therewill be no order 
as to costs. 


BS. 


Appeal dismissed {Memorandum of 
cross-objections allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Janarthanam, J. 


W.P.No.6974 of 1984 21st January, 1993. 


Lucas-TVS Limited, Padi, Madras-50... Petitioner 


v. 
Kothandapani and another ... Respondents. 
Industrial Disputes Act (XIV of 1947), Sec.25-F - 
Services of employee terminated - Employer filing 
writ petition - Management providing him employ- 
meni, confirming him and giving all benefits of 
service - Reduction in backwages payable to him, if 
can be reduced on that ground. 

The 1st respondent was employed as a watchman 
under the petitioner company. His services were 
terminated with effect from 2.4.1979. He was taken 
into service on 17.4.1979 and again services were 
terminated on 16.4.1980. He challenged the ter- 
mination by raising an industrial dispute. The 2nd 
respondent Labour Court passed an award dated 
16.12.1983 holding that the termination was void 
and that the employee continued to be in service 
with all consequential benefits namely backwages 
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and other benefits, if any. The pctitioner-com- 
pany challenging that award averred that the 
employee was re-employed by the petitioner on 
the eve of his filing the writ petition, his services 
were confirmed and he was given all benefits of 
service, and requested that the backwages might 
be quantified ina reasonable sum for the period of 
non-employment. 
Held: It is noted if the petitioner-concern con- 
ferred certain benefits on respondent-1 which he 
is entitled to on its own accord and what all bene- 
fits conferred upon him are the resultant products 
pursuant to the mandates and dictates of law. In 
such a situation, no reduction in the backwages to 
the period of non-employment of respondent-1 
under the petitioner is permissible. /Para. 4] 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorari, calling for the records in J.D.No.347 of 
1981 on the file of the 2nd respondent, dated 
16.12.1983 and quashing the same. 
Mrs. Bhagirathi Narayanan, for Petitioner. 
K.Palanichamy, for Respondent No.1. 
The Court made the-following 
ORDER: The prayer in the writ petition is: 
“to call for the records in I.D.No.347 of 1981 
on the‘file of the 2nd respondent dated 16.12.1983 
and issuea writ ofcertiorari or any other appro- 
priate writ, direction or order quashing the 
same and pass such further or other orders as 
this Hon’ble Court may deem fit and proper 
under the circumstances of the case”. 
2. One V.Kothandapani (respondent-1) was work- 
ing asa watchman in the Personnel Department of 
Lucas-TVS Ltd. Padi, Madras-50 (petitioner) with 
effect from April, 3, 1978 ona consolidated salary 
of Rs.375 per mensem. He was terminated from 
service with effect from April 2, 1979. Again he 
was taken in service in the same department with 
effect from April 17, 1979 and again terminated 
from service with effect from April 16, 1980. He 
was drawing Rs.525 per month, at the time of the 
last termination. The termination had been chal- 
lenged by respondent-1 by raising Industrial Dis- 
pute, which had been referred by the Government 
to the Presiding Officer, Second Additional 
Labour Court, Madras (respondent-2), for adju- 
dication. Respondent-2 in turn, passed an award 
dated December 16, 1983 holding that the 
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termination of the service of the petitioner is ab 
initio void and inoperative and declaring that the 
petitioner continues to be in service with all con- 
sequential benefits, namely, backwages and other 
benefits, if any. The award of respondent-2 had 
been challenged by the petitioner in the present 
action invoking the jurisdiction of this Court under 
Art.226 of the Constitution of India praying for 
the relief as aforesaid. 

3. Learned counsel appearing for the petitioner 
would submit that she was not at all canvassing the 
correctness or otherwise of the impugned order 
relatable to the continuance in service of respon- 
dent-1 employee, inasmuch as the petitioner- 
concern had confirmed respondent-1 as its per- 
manent employee and conferred all other bene- 
fits, as available to him and what all challenge she 
would make, is relatable to the quantum of back- 
wages to the period of such non-employment. In 
elaboration what she would submit is that itis not 
as if the court is denuded of power to exercise its 
direction to make a suitable order regarding the 
quantum of backwages to be paid to the worker 
during the period of non-employment. She would 
further urge that since the management of the 
petitioner-concern was generous enough to pro- 
vide him appointment, on the eve of the filing of 
the writ petition and also confirmed him in the 
service, giving him all the benefits of the service, 
without awaiting the result of the writ petition, 
added by the giving up of thechallengeas relatable 
to the continuance ın service of respondent-1, as 
ordered by respondent-2, Presiding Officer, Sec- 
ond Additional Labour Court, Madras, it is but 
proper for this Court to order backwages quanti- 
‘fied in a reasonable sum for the period of non- 
employment of respondcnt-1 under the petitioner. 
4. The submissions of learned counsel, though 
appear to be attractive, cannot at all be counte- 
nanced, in the facts and circumstances of the case. 
It is noted if the petitioner-concern conferred 
certain benefits on respondent-1 to which he is 
entitled to on its own accord and what all benefits 
conferred upon him are the resultant products, 
pursuant to the mandates and dictates of law. In 
such a Situation, no reduction in the backwages to 
the period of non-employment of respondent-1 
under the pctitioner is permissible. The submis- 
sions of learned counsel on this aspect of the 
matter are therefore rejected as meritless. 

5. The writ petition, as such, deserves to be 
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dismissed and is accordingly dismissed. 


Petition dismissed. 


BS. 


IN THE HIGH COURT OFJUDICATURE AT 
MADRAS. 


Present: AR. Lakshmanan, J. 


W.P.Nos.3642, 9391 and 14035 of 1992 
21st January, 1993. 


P.Manogarane, Secretary, The Pondicherry Bar 
Association, Pondicherry ... Petitioner 


v. 

Union of India, Union Territory of Pondicherry 
represented by the Chief Secretary, Government 
of Pondicherry and others ... Respondents. 


(A) Pondicherry Judicial Service Rules (1980), Rules 
8, 9, 11, 12, 30 and 31 - Scope - Appointment of 
Officers to Junior Scale of Pondicherry Judicial Serv- 
ice under Rules 8 and 9 - Proper procedure - Person 
appointed to Junior Scale (Grade IT) not joining 
post but serving in executive post - If can be pro- 
moted to Junior Scale (Grade I) - Promoting execu- 
tive officer to discharge judicial functions, if viola- 
tive of basic structure of the Constitution. 
Heldon facts: The appointment of the 3rd respon- 
dent in the post of Junior Scale (Grade II), Pondi- 
cherry Judicial Service, by invoking Rule 8 of the 
Pondicherry Judicial Service Rules (1980), is bad 
since the initial recruitment under the Rules were 
already done earlier. Rule 8 is a transitory provi- 
sion. It works itself out as the first recruitment is 
over. Therefore, Rule 8 even though continues in 
the statute book, shall cease to have effect, use and 
force for being invoked for the second or third 
time. Initial recruitment having been made in 
respect of the entire sanctioned strength of the 
service, there cannot be subsequent second initial 
recruitment in respect of the same posts‘as and 
when vacancies arise in the said post on account of 
retirement, etc. of initially recruited officers. 
[Paras. 67 & 68] 
Further, a bare look into the bio-data of the 3rd 
respondent shows that all the offices listed in the 


1) 
bio-data and the service particulars are neither 
judicial nor part of any judicial service, but are 
appointments under the control of the executive. 
It is also not disputed that he never acted in any 
judicial office. Hence, the 3rd respondent was not 
qualified for appointment as an officer in the 
Junior Scale (Grade II), Pondicherry Judicial Service 
and later to be promoted to Junior Scale (Grade I) 
of the Pondicherry Judicial Service. [Para. 83] 
Needless to state that the independence, efficiency 
and integrity of the judiciary can only be main- 
tained by selecting the best persons in accordance 
with the procedure provided under the Constitu- 
tion of India. [Para. 83] 
Nor could the appointment of the 3rd respondent 
be sustained under Rule 9 of the Rules. For regu- 
lar appointment under Rule 9 read with Rules 11 
and 12 of the Rules, a person in Government 
service cannot be hand-picked and considered 
without resorting to Rule 12. Any such selection 
shall be wholly violative of not only Rule 12 of the 
Rules, but also Arts.14 and 16 of the Constitution 
‘of India. Equality of opportunity of public 
employment and guarantee against discrimina- 
tion are constitutional rights which cannot be 
violated by the Government, much Jess by the 
High Court, be it in the administrative or judicial 
jurisdiction. [Para. 86] 
The 3rd respondent after his appointment to the 
Pondicherry Judicial Service did not join the serv- 
ice and failed to submit himself to the control of 
the High Court under Art.235 of the Constitution 
of India. As a matter of fact, the 3rd respondent 
continued in the Law Department and even enjoyed 
several promotions in that department. Hence a 
person who nad not joined the service cannot 
claim seniority, promotion and other benefits in 
the said service. For this reason, the promotion of 
the 3rd respondent in the higher post of Junior 
Scale (Grade I) of the Pondicherry Judicial Serv- 
ice cannot be sustained. [Paras. 94 & 95] 
The 3rd respondent, who is essentially an execu- 
tive officer, cannot be promoted to discharge judicial 
functions violating the basic structure of the 
Constitution of India, viz., the rule of law and the 
independence of the judiciary. [Para. 107] 
If the 3rd respondent’s promotion from Junior 
Scale (Grade II) to Junior Scale (Grade I) without 
a day’s experience in the lowest post could be 
sustained, similar promotion from Junior Scale 
(Grade I) to Senior Scale (Grade II) and then to 
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a 
Senior Scale (Grade I) can also be sustained. In 
such an event, a person could be given paper 
appointment to a lower post in the judicial service 
and allowed to work indefinitely outside the 
Pondicherry Judicial Service in the executive wing 
ofthe Government and one fine morning he could 
be promoted and appointed as the seniormost 
District Judge without any experience as Munsif 
and Subordinate Judge. If the same analogy is 
extended, the said person even without working as 
District Judge, on paper may claim for considera- 


tion for appointment to the High Court. Ifsucha, 


thing i is allowed to happen, it will be a travesty of 
independence of judiciary and dispensation of 
justice and separation of judiciary from executive. 
[Para. 110] 
The quality of justice will depend upon the quality 
of the men who preside over the judiciary and 
hand down the judgments. Inducting into the 
judiciary, more particularly, subordinate higher 
judiciary, men from the executive who have no 
proper training and experience in judiciary, shall 
amaunt to denial of justice which is a basic struc- 
ture of the Constitution. Every litigant is entitled 
to have his case judged by a qualified, trained and 
experienced judge and not by any other men. 
Denial of the same shall be violative of a citizen’s 
constitutional right to have real and proper 
justice. [Para. 111] 
(B) Constitution of India (1950), Art.226 - Pondich- 
erry Judicial Service - Ineligible persons appointed in 
contravention of relevant Rules - Locus standi of 
Pondicherry Bar Association to challenge by filing 
writ of certiorari or quo-warranto. 
The present writ petitions filed on behalf of the 
Pondicherry Bar Association are maintainable as 
the members of the Bar are aggrieved parties and 
have personal interest in the independence of 
judiciary, rule of law and dispensation of justice. 
Writ of certiorari shall also lie in this case since the 
petitioners individually and the Pondicherry Bar 
Association are aggrieved persons as their inter- 
est and rights are affected inasmuch as the 3rd 
respondent’s appointment both to Junior Scale 
(Grade II) and Junior Scale (Grade I) of the 
Pondicherry Judicial Service were made even though 
he was not eligible and was not recruited in accor- 
dance with Rules. Writ of quo-warranto shall also 
issue in this case since the 3rd respondent’s 
appointment to the post of Junior Scale (Grade 
II) and his subsequent promotion to Junior Scale 
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(Grade I) were made in contravention of the 
Recruitment Rules as he was not eligible to those 
posts and the methods adopted to recruit and 
promote him were contrary to the Rules. 
[Para. 112] 

(C) Constitution of India (1950), Art.226 - Writ of 
certiorari or quo-warranto challenging appoint- 
mentto apost - Ifand when liable to be dismissed on 
the ground of laches. 
Even though the 3rd respondent was selected to 
the post of Junior Scale (Grade II), Pondicherry 
Judicial Service, and his appointment was notified 
in the Gazette on 2.7.1984, he had not joined the 
service as a judicial officer for more than seven 
years and eight months and had not discharged 
judicial functions‘in any court until he was pro- 
moted to the post of Junior Scale (Grade I), 
Pondicherry Judicial Service, on 28.2.1992. Hence, 
the writ petition filed on 11.3.1992 immediately 
on his assumption of charge in the promoted post 
is not belated. The writ petition can be filed 
immediately after the assumption of office by the 
3rd respondent. Since the 3rd respondent had not 
joined the service and assumed the judicial post 
until 28.2.1992, the writ petition was not filed 
challenging his appointment and the same was 
filed as soon as he assumed charge of the office. 
Hence, it is not hit by laches. [Para. 102] 
Further, cach day the 3rd respondent is in office it 
gives rise to fresh cause of action. No usurper can 
sustain his position on the ground of long usurpa- 
tion, that too, when public interest is affected. 
Publicinterest shall override individual inconven- 
ience or injury. Standards of vigilance demanded 
from a party secking remedy to his personal bene- 
fit as against another individual, cannot be bodily 
imported in cases instituted in general and public 
interest. As regards cases in which illegal acts 
affecting public interest is exposed, the principles 
to be applicd shall be “better late than never” 
since Rule of Law and majesty of justice shall 
prevail above all men and matters.” 

[Paras. 103 & 106] 
However, the case of respondents 2 to 5 in the 
other writ petition is different. They were 
inducted under the Pondicherry Judicial Service 
Rules, 1980, as early as 2.7.1984 and if the peti- 
tioncr wanted to challenge their appointment, he 
should have donc so in 1984 itself. Hence to file a 
writ petition after eight years is an abuse of the 
process of courts and the petitioner is trying to 
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unsettle the settled things. Hence, the writ peti- 
tion is not maintainable. [Para. 126] 
Even ina quo-warranto, the High Court can reject 


` an application if it is affected by laches. 


[Para. 129] 
(D) Pondicherry Judicial Service Rules (1980), Rule 
8 - Rule providing for appointment of ‘Legal Advis- 
ers to Government’ as ‘District Judges’- If ultra vires 
Art.233(2) of the Constitution of India. 
Obiter: Rule 8 of the Pondicherry Judicial Service 
Rules insofar as the same provides for the 
appointment of ‘Legal Advisers to Government’ 
as District Judges (Senior Scale in the Pondich- 
erry Judicial Service) is ultra vires Art.233(2) of 
the Constitution of India. As such, any rule and/or 
appointment made in contravention of Art.233(2) 
of the Constitution shall be illegal and ultra vires 
the Constitution. Hence, an executive from the 
law department cannot be appointed to Higher 
Subordinate Judiciary. [Para. 148] 
(E) Constitution of India (1950), Arts.233 to 237 - 
Gist of the provisions discussed. [Paras. 146 to 152] 
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GMasilamani, Senior Advocate for T-P.Manoharan, 
for Petitioner in W.P.Nos.3642 and 9391 of 1992. 
S.Mahimai Raj, for Petitioner in W.P.No.14035 of 
1992. 
RKrishnamunrthi, Senior Advocate for K.S_Ahamed, 
Government Pleader, Pondicherry, for Respon- 
dent Nos.1, 2 and 4 in W.P.Nos.3642 and 9391 of 
1992 and for Respondent No.1 in W.P.No.14035 
of 1992. 
R.Muthukumaraswami, for M/s.S.Mala and 
P.Punithavathi, for Respondent No.3 in W.P. 
Nos.3642 and 9391 of 1992 and Respondent No.6 
in W.P.No.14035 of 1992. 
N.R.Chandran, Senior Advocate for S.Manikumar, 
for Respondent Nos.2 to 5 in W.P.No.14035 of 
1992. 
A.S.Venkatachalamoorthy, Special Government 
Pleader, for Respondent No.5 in W.P.Nos.3642 
and 9391 of 1992 and for Respondent No.7 in 
W.P.No.14035 of 1992. 
The Court made the following 
COMMON ORDER: W.P.No.3642 of 1992: The 
petitioner is the Secretary of the Pondicherry Bar 
Association. He filed the above writ petition on 
behalf of the Bar Association, which according to 
the petitioner, is devoted to act in furtherance of 
the interest of the Bar, Judiciary and the Rule of 
Law with a view to achieve justice to the litigant 
public, with the following prayer: 
“To issue a writ in the nature of a certiorari or 
any other appropriate writ or order, calling for 
the records relating to the Order No.59/SPA/ 
92-LD, dated 27.2.1992 on the file of the 4th 
respondent and G.O.Ms.No.31/84/LLD, dated ` 
2.7.1984 on the file of the 4th respondent and 
to quash the same and to pass such further or 
other order as this Court may deem fit and 
proper.” 
2. The petitioner filed W.M.P.No.19852 of 1992 to 
amend the prayer in the writ petition, which is as 
follows: 
“To issue a writ in the nature of a certiorari Or 
any other appropriate writ or order, calling for 
the records relating to the Order No.59/SPA/ 
92/LD, dated 27.2.1992 on the file of the 4th 
respondent and G.O.Ms.No.31/84/LLD, dated 
2.7.1984 on the file of the 4th respondent and 
to quash the same in so far as the 3rd respon- 
dent is concerned and to pass such further or 
other order as this Court may deem fit to 
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grant.” 

3. The short facts of the case are as follows:- By 
order dated 27.2.1992 bearing No.59/SPA/92-LD, 
the 3rd respondent (V.A.Edward Kumar), a jun- 
ior time scale (Grade II) Officer of the Pondich- 
erry Judicial Service, was promoted with immedi- 
ate effect to the junior scale (Grade I) of that 
service and posted as Special Officer-cum-Subor- 
dinate Judge (Second Additional), Judicial 
Department, Pondicherry. The 3rd respondent 
had been appointed to the junior scale (Grade II) 
of the Pondicherry Judicial Service with effect 
from 8-5-1984 along with four others viz., 
S.R.Pushpavalli, L.Veeranath Rao, G.Patric and 
G.Rajasurya, who are respondents 2 to 5 in 
W.P.No.14035 of 1992. According to the peti- 
tioner, the 3rd respondent came on transfer to the 
Law Department, Pondicherry and thereafter he 
passed B.L.degree examination from the Pondi- 
cherry Law College, then affiliated to the Madras 
University, by availing study leave, in or about 
1975. Even after passing the law degree examina- 
tion, he continued in the service of the Law 
Department till his appointment to junior scale 
(Grade II) of the Pondicherry Judicial Service by 
the said Government Order dated 2.7.1984. 

4. The petitioner submits that the 3rd respondent 
neither practised law as an Advocate nor held a 
post which requires knowledge of law in its 
recruitment rules, for a-period of three years in 
substantive capacity prior to his consideration, 
selection and eens to the Judicial Service 
as required undér the Pondicherry Judicial Serv- 
ice Rulés, 1980 (hereinafter referred to as the 
Rules). Even after the appointment of the 3rd 
respondent under the junior scale (Grade II), he 
had not acted a single day as a Judicial Officer 
since his appointment with effect from 8.5.1984. 
Thejunior scale (Grade II) judicial post is equiva- 
lent to the post ofa District Munsif. Junior scale 
(Grade I) post is equivalent to the post ofa Subor- 
_ dinate Judge. To hold the post of a Subordinate 
Judge, which carries an unlimited pecuniary juris- 
diction besides appellate powers on certain mat- 
ters, the incumbent should have judicial experi- 
ence at least for five/six years actually discharging 
judicial functions sitting in a Court and disposing 
cases. The 3rd respondent cannot contend and 
justify his continuance in officiating appointments 
on other duty in the Law Department stating that 
he was not given a post to discharge judicial 
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functions. The 3rd respondent, as on this date, 
lacks experience, service requirement and practi- 
cal knowledge for being promoted and appointed 
as a Subordinate Judge. The public in general and 
the litigant publicin particular are entitled to have 
their Jis and disputes adjudicated upon bya quali- 
fied, experienced, fit and knowledgeable Subordi- 
nate Judge since dispensation ofjustice in the Sub 
Courts are matters of considerable public and 
private consequence and importance. The 3rd 
respondent had not undergone any training as a 
District Munsif besides that he had not discharged 
the functions of a District Munsif. 

5. The procedure followed for selection and 
appointment of Judicial Officers to junior scale 
(Grade II) in Pondicherry is to call for applica- 
tions by advertisement in newspapers from eli- 
gible/qualified candidates. The qualified candi- 
dates/applicants are required to take a written 
examination consisting of two papers. The candi- 
dates who had secured requisite marks for qualify- 
ing themselves to be called for an oral examina- 
tion would be called upon to appear for a viva-voce 
examination before the Selection Committee 
contemplated under Rule 10 of the Rules. During 
the year 1983 just before the appointment of the 
3rd respondent, there was an advertisement call-. 
ing for applications from qualified and eligible 
candidates. Thereafter, there was a written exami- 
nation consisting of two papers. Persons who secured 
qualifying marks were interviewed and examined 
orally by the Selection Committee. During the 
year 1983, by the abovesaid process only one per- 
son was selected and that was Rajasurya, 5th re- 
spondent in W.P.No.14035 of 1992. Therefore, to 
the knowledge of the petitioner, the 3rd respon- 
dent was not selected during the year 1983 by the 
process afore mentioned for being appointed during 
July, 1984 along with the said Rajasurya. 

6. Rule 12 of the Rules requires that the High 
Court shall, before making recommendation to 
the Administrator, invite applications by adver- 
tjsement and may require the applicants to give 
such particulars as it may prescribe and may fur- 
ther hold such tests as may be considered neces- 
sary. Rule 12 is uniformly applicable to all persons 
who are to beselected to the Pondicherry Judicial 
Service irrespective of the fact as to whether such 
person is drawn either from the Bar or from the 
Service of the Union Territory, State or Centre. In 
the circumstances, the petitioner submits, that in 
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respect of the 3rd respondent alone a different 
procedure could not and cannot be followed for 
appointing him to junior scale (Grade I) of the 
Pondicherry Judicial Service. There was no possi- 
bility of selecting the 3rd respondent separately 
without application, without written examination 
and without personal interview and oral examina- 
tion as had been done in respect ofothers particu- 
larly of those who applied during 1983. Any depar- 
ture in the case of the 3rd respondent shall only 
invalidate his appointment to junior scale (Grade 
ID of the Pondicherry Judicial Service. Thus, 
according to the petitioner, the appointment of 
the 3rd respondent to junior scale (Grade II) and 
junior scale (Grade I) of the Pondicherry Judicial 
Service were clearly illegal, improper, contrary to 
the Rules and violative of Arts.14 and 16 of the 
Constitution of India. 

7. The State of Pondicherry being a Union Terri- 
tory, governed by ‘Art.239 of the Constitution of 
India and being administered by the President of 
India through the Lieutenant Governor of Pondi- 
cherry, fall within the purview of, in respect of 
service matters, the Union Public Service Com- 
mission. Art.234 of the Constitution of India 
contemplates consultation with the Public Serv- 
ice Commission before appointment of Judicial 
Officers other than District Judges. Even though 
Art.234 of the Constitution of India refers to 
State, itshall in principle apply to Union Territory 
also. In so far as the appointment of the 3rd 
respondent to the Pondicherry Judicial Service, 
the same had not been made after consultation 
with the Union Public Service Commission and 
hence his appointment is violative of Art.234 of 
the Constitution of India and is liable to be set 
aside, both in respect of Grade II and Grade I 
appointments. 

8. The 3rd respondent prior to his appointment 
and subsequent to his appointment as aforesaid, 
continued to workin the executive postin the Law 
Department. Ifat all the 3rd respondent had been 
working in the Law Department, he should have 
been doing so only on deputation on lien service. 
The 3rd respondent had been working in the Law 
Department continuously since May, 1984, till his 
present promotion and appointment on 27.2.1992, 
ie., for a continuous period of seven years and 
nine months. Therefore, the 3rd respondent can- 
not have any claim in the Pondicherry Judicial 
Service at this point of time. 


9. Art.50 of the Constitution of India enjoins upon 
the State the duty of separation of judiciary from 
executive. The 3rd respondent was and is an execu- 
tive. It would be a constitutional duty failure on 
the part of respondents 1, 2 and 4 to allow the 
appointment of an executive to junior scale (Grade 
Il) post in the Pondicherry Judicial Service by a 
process and procedure different from the one 
followed in the case of others selected to the said 
post and service. Nevertheless, his continuance in 
an executive post for an unlimited and continuous 
period, stretching about eight years, would amount 
to packing the judiciary with an executive so as to 
fit him later on in higher posts in the judiciary as 
and when it suits the executive. The 3rd respon- 
dent, whois nothing but an executive in his colour, 
complexion, experience, taste, attitude and serv- 
ice cannot be suddenly transplanted in a higher 
judicial post, viz. , in the post of Subordinate Judge. 


‘ Such an act and attempt shall clearly be violative 


of Art.50 of the Constitution of India. Therefore, 
the posting of the 3rd respondentas a Subordinate 
Judge with no equipment whatever is nothing but 
an indirect invasion of judiciary by an executive. 
Thus, the petitioner has prayed to quash the 
impugned orders dated 27.2.1992 and 2.7.1984 in 
so far as the 3rd respondent is concerned. 

10. A common counter affidavit was filed on be- 
half of respondents 1, 2 and 4. The affidavit was 
sworn to by A.Chandrasekhara Menon, Secretary 
to Government, Law Department, Government 
of Pondicherry, who is conversant with the facts of 
the case, making the following averments. By vir- 
tue of Art.320 of the Constitution, all matters 
relating to methods of recruitment to the service 
and posts in connection with the affairs of the 
Union Territory fall under the purview of the 
Union Public Service Commission and the Union 
Public Service Commission shall be consulted on 
such matters. However, according to the Proviso 
to Clause 3 of Art.320 of the Constitution, the 
President has been empowered to make regula- 
tions, specifying the matters in which either gener- 
ally or in any particular class of cases or any 
particular circumstances to exempt the necessity 
of consultation with the Union Public Service 
Commission. By virtue of Clause 3 of Art.320 of 
the Constitution, the President has made a regula- 
tion called the Union Public Service Commission 
(Exemption from Consultation) Regulations, 1958. 
According to paragraph 2 of thesaid Regulations, 
it shall not be necessary to consult the 
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Commission in regard to any of the matters men- 
tioned in sub-clauses (a) and (b) of Clause 3 of 
Art.320 of the Constitution in the case of service 
and posts specified in the Schedule to the said 
regulations. Item No.9 of the Schedule to the 
abovesaid Regulations includes all civi] and crimi- 
nal judicial posts in the Union Territory under the 
control of a High Court or a Court of Judicial 
Commissioner other than those included in Item 
No.8. Item No.8 specifies the posts of Judicial 
Commissioners, Additional Judicial Commission- 
ers, District Judges, Sessions Judges, Additional 
District Judges and Additional Sessions Judges in 
Union Territory. 

11. Byvirtue of the Union PublicService Commis- 
sion (Exemption from Consultation) Regulations, 
1958, recruitment and appointment to the judicial 
posts have been exempted from the consultation 
process with the Union Public Service Commis- 
sion when the same is to be done with the High 
Court. i 

12. The Government of Pondicherry considered 
the question of constituting a regular organised 
service for the judicial officers in the Union Terri- 
tory of Pondicherry. When the Government of 
India was addressed for that purpose, the Govern- 
ment of India by Notification No.30/16/76-Jus., 
dated 31.8.1979, issued in exercise of the powers 
conferred by the proviso to Art.309 of the Consti- 
tution, directed that the Lieutenant Governor of 
Pondicherry shall exercise the power to make 
rules in the case of judicial officers of the Union 
Territory of Pondicherry and posts in connection 
with the affairs of that Union Territory in so far as 
such affairs relate to the administration of justice 
for regulating all or any of the following matters, 


namely, N 
i. The method of recruitment to such service 
and posts; 


ii The qualifications necessary for appoint- 
ment to such service and posts; and 

iii. The conditions of service of persons 
appointed tosuch service and posts in so far as 
such conditions relate to probation, confirma- 
i tion, seniority and promotion. 

The said Notification further provides that any 
recruitment rule including any rule relating to 
probation, confirmation, seniority or promotion 
made by the Lieutenant Governor in pursuance of 
this direction, shall be made in consultation with 
the Madras High Court. It was therefore, the 
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Government of Pondicherry, in consultation with 
the Madras High Court, framed the rules called 
the Pondicherry Judicial Service Rules, 1980, and 
notified the same in Law and Labour Depart- 
ment’s G.O.Ms.No.1/1980-LLd, dated 10.1.1980. 
These rules were amended from time to time and 
all appointments to the Pondicherry Judicial Serv- 
ice have been made under thesaid Rules ih consul- 
tation with the High Court, Madras. 

13. The Rules provide in Part I for the constitu- 
tion and strength of the service. Sub-rule (2) of 
Rule3 provides that the service shall havea junior 
scale and senior scale. The junior scale-has two 
grades, viz., time scale Grade II and senior Scale 
Grade I. According to Rule 4, the posts borne on 
the permanent strength of the service and the 
posts included therein shall be as specified in the 
Schedule. The Schedule specifies the authorised 
permanent strength-of the service and the nature 
of the posts included in it. In the junior scale, the 
posts of Sub Divisional Judicial Magistrate, Judi- 
cial First Class Magistrate, District Munsif and 
the District Munsif-cum-Sub Divisional Judicial 
Magistrate are included under time scale (Grade 
T) and the posts of Chief Judicial Magistrate, 
Subordinate Judge and Special Officer are 
included in the selection grade seale (Grade I). 
Further, according to the Schedule, the senior 
scale posts include Chief Judge and District and 
Sessions Judge. According to Rule 5, all appoint- 
ments to service shall be made to the correspond- 
ing scale and grade of the service and not against 
any specified post and a person appointed to the 
service shall be designated in accordance with the 
duties being discharged by him for the time being. 
14. Part III of the said Rules provides for the 
method of recruitment. Rule 7 under this part 
enables the Administrator to recruit personnel in 
the junior time scale (Grade II) and the direct 
recruitment, if any, in the senior scale on the 
recommendations of the High Court. Sub-rule (2) 
of Rule 7 enables the Administrator, on the rec- 
ommendations of the High Court, to make pro- 
motions from one scale to another and from one 
grade to another. Rule 8 provides for initial 
recruitment to the service. According to Rule 8, 
the High Court shall recommend to the Adminis- 
trator suitable persons for appointment to the 
service from amongst the Judicial Officers and 
Legal Advisers to Government in service in the 
Union Territory of Pondicherry at the time of the 
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commencement of these Rules. Sub-rule(2) of 
Rule 8 provides that the High Court may at its 
discretion, examine the character rolls and hold 
such other tests as may be deemed fit. Rule 9 
provides for recruitment after the initial recruit- 
ment and states that such recruitment shall be 
made by direct recruitment from the Bar and also 
from Service, provided they are otherwise found 
eligible by the Selection Committee. Rule 10 
provides for the constitution of the Selection 
Committee including therein the Chief Justice or 
a Judge of the High Court deputed by him, Chief 
Secretary to Government, Pondicherry Admini- 
stration, Secretary, Law Department, Pondich- 
erry, and the Head of the Judicial Department, 
Pondicherry. 

15. Rule 11 of the Rules prescribes the qualifica- 
tions for direct recruits to the junior scale specify- 
ing, (i) citizenship of India; and (ii) practice as an 
advocate or qualification for being enrolled as an 
advocate under the Advocates Act, 1961. Subse- 
quently, by a Notification issued in G.O.Ms.No.70/ 
83-LLD, dated 3.11.1983, the qualification for 
direct recruits to the juniór scale in the service was 
amended as practice as an advocate and service in 
any post under the Central or State Government 
or Union Territory Administration, requiring 
knowledge of law for a period of not less than 
three years. While the Rules as originally framed 
made even a fresher out of the Law College eli- 
gible for being considered for appointment to the 
junior scale, theamendment required a practice of 
three years or three years service in a post requir- 
ing knowledge of law under the Government for 
being considered for appointment to the junior 
scale Grade II of the service. Consideration of law 
graduates working in executive posts for appoint- 
ment to the judicial posts is a common feature in 
almost all State Judicial Service Rules including 
Tamil Nadu. Rule 4 of the Tamil Nadu Rules 
provides for transfer of 9 out of 20 posts from the 
service to the cadre of District Munsif. Rule 19 of 
the Rules enables the Administrator, in consulta-” 
tion with the High Court, to fill up any vacancy in 
the service by making temporary appointment 
thereto. 

16. The Government of Pondicherry after the 
framing of the Rules, took steps for initial consti- 
tution of the service under Rule 8. According to 
Rule 25, the initial recruitment shall be made 
subject to the consent of the officer selected. Having 


MLJ 8 


Manogarane v. Union of India (Lakshman, J.) 


57 


regard to the fact that the initial appointment to 
the service shall be made from amongst the Judi- 
cial Officers and Legal Advisers to the Govern- 
ment inservice in the Union Territory of Pondich- 
erry at the time of the commencement of the 
Rules, consent letters were obtained from all Judicial 
Officers and the Legal Advisers in the Law 
Department, viz., the Secretary to Government, 
Law Department, Deputy Secretary to Govern- 
ment, Law Department, Under Secretary to Gov- 
ernment, Law Department and the Officer on 
Special Duty, Law Department. After getting the 
consent, the Selection Committee made selection 
of officers from among the Judicial Officers and 
the Legal Advisers under Rule 8. 

17. Thereafter, the High Court by its letter 
No.ROC.2849/1981-B1, dated 17.8.1982 commu- 
nicated its recommendations for initial recruit- 
ment to the Pondicherry Judicial Service as on 
17.12.1980. Thereafter, by a Notification issued in 
G.O.Ms.No.54/83-LLD, dated 25.7.1983, the 
Government appointed as many as 17 officers to 
the Judicial Service in different scales and grades 
with effect from 17.12.1980. 

18. Consequent on the retirement and migration 
of officers to other services, four substantive 
vacancies arose in thesenior scale and junior scale 
of the service. After the filling up of these vacan- 
cies to the extent permissible by promotion, four 
substantive vacancies arose in the junior scale 
(Grade II) of the service. Having regard to the fact 
that a few of the officers.who had expressed their 
willingness both from among the Judicial Officers 
and also from among the Legal Advisers of the 
Government could not be inducted into service 
for want of vacancies, these officers were consid- 
ered for appointment to the junior scale (Grade 
Il) of the service. For this purpose, the Selection 
Committee under the Chairmanship of the then 
Chief Justice of the Madras High Court met on 
7.1.1984 and considered eight Judicial Officers 
and two Legal Advisers to the Government 
including the 3rd respondent for appointment to 
the service. The Selection Committee considered 
the candidates in the order of merit and found 
them eligible and fit for being recommended for 
appointment to the service on regular basis against 
the then existing regular reserved and unreserved 
vacancies and such vacancies that might arise in 
future. The Selection Committee also recommended 
that until the officers are appointed on regular 
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basis, they may be allowed to continue to hold the 
post on officiating basis against the regular 
reserved vacancies and temporary vacancies. The 
High Court, Madras, by D.O.Letter No.1329/84- 
D, dated 8.5.1984 made recommendations to the 
Government of Pondicherry accordingly. There- 
after, the Government of Pondicherry by Notifica- 
tion issued in G.O.Ms.No.31/84-LLD, dated 
2.7.1984 appointed the following officers to the 
junior scale (Grade II) of the service under sub- 
rule (1) of Rule 7 read with Rule 14, with effec. 
from 8.5.1984: 

1. S.R.Pushpavalli 

2. L.Veeranath Rao 

3. G.Patric 

4. G.Rajasuria ` 

5. V.A.Edward Kumar. 
19. Itis further submitted that the 3rd respondent 
is adegree holder in law having obtained the same 
from the University of Madras in theyear 1975. He 
was appointed as Superintendent in the Law 
Department, which is at presenta Group ‘B’ 
Gazetted post with effect from 20.3.1978. He was 
promoted as Officer on Special Duty in the rank of 
Under Secretary to Government in the Law 
Department on 7.3.1980 in the scale of pay which 
is the same as that of the junior scale (Grade II) of 
the Pondicherry ‘Judicial Service. In both the 
capacities as Superintendent and Officer on Spe- 
cial Duty in the Law Department, the 3rd respon- 
dent has been vested with duties involving giving 

' oflegal advice, processing of litigations and prose- 

cutions and legislative drafting. His contribution 
to the legal functions of the Law Department had 
been significant and the 3rd respondent associ- 
ated and involved himself actively in the conduct 
of cases in the trja] court, High Court and even 
Supreme Court by preparation of pleadings and 
briefing of the counsel. The 3rd respondent was 
also tendering legal advice on various issues on 
administrative, revenue and other branches of 
law. He also performed the duties of a Legislative 
Draftsman. It is only in consideration of his per- 
formance as a Lepal Adviser in the Law Depart- 
ment, the Selection Committee considered him 
eligible to be appojnted to the junior scale (Grade 
II) of the Pondicherry J udicial Service, and after 
going through his confidential character rolls, 
selected him on merit to the service. As there was 
no vacancy immediately available in the Pondich- 
erry Judicial Service in July, 1984, when the 3rd 
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respondent was appointed, he could not be posted 
to the service immediately. From 1.1.1985 to 
31.12.1985, he had been deputed to the Ministry of 
Law (Legislative Department) for training in leg- 
islative drafting and on his return from the train- 
ing, his service had to be utilised in the Law 
Department for administrative reasons. The 3rd 
respondent was retained in the Law Department 


` in public interest and when his turn for getting 


promotion to the next higher grade in the cadre 
occurred, he had been promoted and posted in a 
post included in the junior scale (Grade I) of the 
Pondicherry Judicial Service. 

20. It is submitted that the 3rd respondent was 
appointed to the junior scale (Grade II) of the 
Pondicherry Judicial Service as early as 8.5.1984 
and this appointment was duly notified in 
G.O.Ms.No.31/84-LLD, dated 2.7.1984. The peti- 
tioner has not challenged the above appointment 
all these years. The impugned Order No.59/SPA/ 
92-LD, dated 27.2.1992 is only a sequel to the 
Notification issued on 2.7.1984 when the turn for 
promotion to the next grade of the 3rd respondent 
occurred. Having allowed the order issued in 
G.O.Ms.No.31/84-LLD, dated 2.7.1984 to con- 
tinue in force without challenge, the petitioner 
cannot be heard to contend that the Order No.59/ 
SPA/92-LD, dated 27.2.1992 is liable to be quashed. 
The petitioner is clearly guilty of laches and the 
writ petition is liable to be dismissed in limine on 
this ground alone. 

21. The Rules specifically prescribe that for 
appointment to the junior scale (Grade II) of the 
Pondicherry Judicial Service, a person should have 
either practised as an advocate or should have 
held any post under the Central or State Govern- 
ment or Union Territory Administration requir- 
ing knowledge of law. Inasmuch as the 3rd respon- 
dent has held the post requiring knowledge of law 
for more than three years and he was functioning 
as a Legal Adviser to the Government, he had 
been considered and appointed by a duly consti- 
tuted Selection Committee to the junior scale 
(Grade II) of the Pondicherry Judicial Service. 
Inasmuch as the post of Subordinate Judge is only 
a selection grade post in the junior scale, the 3rd 
respondent was appointed to the grade when his 
turn came, on the recommendations of the High 
Court. Thus, the appointment of the 3rd respon- 
dent and his promotion in the Pondicherry Judi- 
cial Service have been done strictly in accordance 
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with the Pondicherry Judicial Service Rules, 1980 
framed under Art.309 of the Constitution of India. 
The provisions of Sec.3 of the Pondicherry Civil 
Courts Act have been fully complied with. 

22. The appointment of the 3rd respondent to the 
Pondicherry Judicial Service does not in any way 
offend the provisions of Art.50 of the Constitu- 
tion of India providing for separation of executive 
from judiciary or independence of judiciary. There 
is no specific years of service or experience 
required for promoting a junior scale (Grade II) 
officer to the selection grade viz. junior scale (Grade 
I). The 3rd respondent was retained in the Law 
Department even after his appointment in the 
Pondicherry Judicial Service in public interest. 
The post of Subordinate Judge is also a floor level 
post having original jurisdiction and has appellate 
powers only in some special enactments: like 
Municipalities Act, Stamp Act, etc. Theallegation 
that the incumbent should have judicial experi- 
ence at least for five or six years actually discharg- 
ing judicial functions for purposes of being pro- 
moted to junior scale (Grade I) is not supported 
by any rule and is not, therefore, maintainable. 
There is no provision in the Pondicherry Judicial 
Service Rules to impart training to District Mun- 
Sifs. 

23. It is submitted that after the constitution of the 
Pondicherry Judicial Service, all recruitments to 
the sgrvice were made without any written exami- 
nation. When the 3rd respondent was considered 
and selected for the Pondicherry Judicial Service, 
it was a selection made from among those who 
were already serving as Judicial Officers and Legal 
Advisers to Government but who could not be 
inducted into service at the time of initial consti- 
tution for want of vacancies on the date on which 
the initial Constitution was made. As a matter of 
fact, after the Pondicherry Judicial Service was 
constituted, all the selections were made only on 
the basis oforal interview and no written examina- 
tions were conducted. It was only on two occasions 
prior to the constitution of the service, written 
examinations were conducted. It is not correct 
that in respect of the 3rd respondent alone a 
different procedure was followed. There were as 
many as nine persons inducted to the Pondicherry 
Judicial Service from the service following the 
same procedure. The question of conducting any 
written examination or oral interview did not, 
therefore, arise. The allegation that any departure 


in the case of the 3rd respondent shall only invali- 
date his appointment to the junior scale (Grade 
II) of the Pondicherry Judicial Service, is unsus- 
tainable. ; 

24. According to respondents 1, 2 and 4, the judi- 
cial posts in the Union Territories do not fall 
under the purview of the Union Public Service 
Commission. Also according to the delegations 
made by the President of India to the Administra- 
tor under Art.239 of the Constitution of India in 
Notification dated 31.8.1979, the Administrator 
has been empowered to frame rules and make 
recruitment, etc., in consultation with the High 
Court, Madras. Pursuant to the said Rules, the 
Government of Pondicherry appointed the 3rd 
respondent to the junior scale (Grade I) and 
Junior scale (Grade I) of the Pondicherry Judicial 
Service on the recommendations of the High Court. 
Even assuming without admitting that Art.234 of 
the Constitution of India applies to this case, the 
provisions of the said Article have been substan- 
tially complied with in the case of the appoint- 
ment of the 3rd respondent to the Pondicherry 
Judicial Service and his subsequent promotion 
from Grade II to Grade I. 

25. The 3rd respondent/appointee has also filed 
his counter affidavit denying all the allegations 
contained in the affidavit filed in support of the 
writ petition. He submitted that he passed the 
degree in law during 1975. Applications were called 
for from in-service candidates for appointment to 
the post of Superintendent (Technical) in the Law 
Department of the Government of Pondicherry. 
He applied for the post and on being selected was 
appointed to the abovesaid post with effect from 
20.3.1978. Thereafter, he was promoted to the 
post of Officer on Special Duty in the rank of 
Under Secretary to Government in the Law 
Department with effect from 7.3.1980. While he“ 
was functioning as the Officer on Special Duty in 
the Law Department, the Government of Pondi- 
cherry constituted an Organised Service called 
Pondicherry Judicial Service. The Government 
called for option from the Legal Advisers in the 
Law Department to be encadred to the said serv- 
ice. Incidentally, both as the Superintendent and 
as the Officer on Special Duty, the 3rd respondent 
was engaged on legal works involving rendering of 
advice on civil, criminal and revenue matters, 
monitoring and settling pleadings at the level of 
Subordinate Courts, High Court and Supreme ; 
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Court, drafting of Legislations and instructing the 
Law Officers of the Government in Government 
cases. Therefore, he gave his option to be consid- 
ered for appointment to the Pondicherry Judicial 
Service. 

26. According to the 3rd respondent, by a Notifi- 
cation issued in G.O.Ms.No.31/84-LLD, dated 
2.7.1984, the Government of Pondicherry appointed 
him along with four others to the Pondicherry 
Judicial Service in the junior scale (Grade II) of 
the said service with effect from 8.5.1984. In 1985, 
he was deputed for one full year training in Legis- 
lative Drafting in the Ministry of Law (Legislative 
Department), Government of India, which he 
completed with credit, as the report of the officer 
not less than the Legislative Secretary of the 
Government of India would show. On return from 
the training, he continued to function in the Law 
Department and was appointed as Under Secre- 
tary in the Law Department with effect from 
27.7.1988. He was further prromoted as Deputy 
Secretary to Government in the Law Department 
with effect from 18.11.1991. While he was func- 
tioning as Deputy Secretary, the Government of 
Pondicherry by an Office Order No.59/SPA/92/ 
LD, dated 27.2.1992 appointed him, on the rec- 
ommendations of the High Court, Madras to the 
junior scale (Grade I) of the Pondicherry Judicial 
Service and posted as the Special Officer-cum- 
Additional Subordinate Judge (Second Additional), 
Judicial Department, Pondicherry. He assumed 
charge of the said post with effect from 28.2.1992 
and by Proceedings No.835/JD/A/92-604, dated 
53.1992, the Chief Judge, Pondicherry, transferred 
to the file of the Second Additional Subordinate 
Judge as many as 100 cases for adjudication. Itis at 
this stage, the petitioner has filed this writ petition 
to quash the orders dated 27.2.1992 and 2.7.1984. 


27.~According to the 3rd respondent, he gained ` 


entry in the service of the Law Department, Pon- 
dicherry, only by virtue of the law qualification 
acquired by him and when he was appointed to the 
Pondicherry Judicial Service, he was holding for 
more than three years a post in Law Department 
requiring special knowledge of law inasmuch as he 
was dealing with legal advice, Government litiga- 
tions and prosecutions and drafting of laws. As a 
matter of fact, the requirement of a degree in law 
is an obligatory qualification to the post of Super- 
intendent in the Law Department, which is at 
presenta Group ‘B’ Gazetted post. The allegation 
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that this respondent did not practise law as an 
advocate nor held a post which required knowl- 
edge of law has no merits. Having been encadred 
to the Pondicherry Judicial Service in the junior 
scale (Grade IT), the appointment of this respon- 
dent to the junior scale (Grade I), which is only a 
selection grade of the junior scale, is only in the 
normal course of events that come in turn. This 
respondent could not be held responsible for his 
not being posted in the judicial posts after May, 
1984. According to Rule 11 of the F.Rs., the 
Government is at liberty to utilise the services of 
its officers in any manner it likes consistent with 
their status. Hence, the allegations that this 
respondent had not evinced any interest or took 
any attempt to get himself posted as a Judicial 
Officer, are unsustainable. 
28 A common counter affidavit was filed on 
behalf of the Registrar, High Court, Madras in 
W.P.Nos.3642 and 9391 of 1991. While dealing 
with the allegation in paragraph 9 of the affidavit 
that the 3rd respondent had neither practised as 
an Advocate nor held any post under the Govern- 
ment which requires knowledge of law for a period 
of not less than three years in substantial capacity 
as on 8.5.1984 is not correct, the 5th respondent 
has stated in the counter affidavit as follows: 
The 3rd respondent was appointed to the post 
of Legal Adviser, Law Department, Union 
Territory of Pondicherry, which requires knowl- 
edge of law, and held the said post for a period 
of more than three years on the date of his 
appointment as junior scale (Grade II) and 
thus, he satisfied the condition prescribed in 
Rule 11(1)(b) of the Rules. Rule 11(1)(b) of 
the Rules reads as follows: 
“(b) must have practised as an Advocate or 
must have held any post under the Central or 
State Government or Union Territory 
Administration requiring knowledge of law 
for a period of not less than three years and” 
As per the aforesaid rule, holding of a post which 
requires the knowledge of law for a period of three 
years alone is sufficient for appointment to the 
post of junior scale (Grade IT) and the post need 
not be in a substantial capacity as stated by the 
petitioner. The petitioner himself admitted that 
the 3rd respondent continued in the Law Depart- 
ment till his appointment to junior scale (Grade 
II) of the Pondicherry Judicial Service. For 
appointment even to the post of Superintendent 
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in the Law Department, law degree is essential. 
Therefore, the appointment of the 3rd respondent 
to the Pondicherry Judicial Service is legal and 
proper. 
29. It is further stated in the counter that a 
Selection Committee consisting of the then Hon'ble 
Chief Justice, the Chief Secretary, Pondicherry 
Administration, Pondicherry, Secretary, Law 
nt, Pondicherry, and the then Chief Judge, 
Head of Judicial Department, Pondicherry, held a 
meeting on 7.1.1984 and the said committee 





recommended the appointment of ten officers to 
the Pondicherry Judicial Service on regular basis 
against the then existing vacancies, reserved and 
unreserved, and such vacancies that may arise in 
future. The Committee had also stated in its minutes 
that until the aforesaid officers are so appointed 
on regular basis, they may be allowed to continue 
to hold the posts on officiating basis against the 
regular reserved vacancies and temporary vacan- 
cies. The relevant portion of the minutes of the 
Selection Committee reads as follows: 


“The Selection Committee considered the case of the followingeligibleJ udicial Officers who had been 
appointed prior to 25.7.1983, i.e., the issue of orders making initial recruitment to the service and 
who were holding the judicial posts of District Munsif under Rule 31, namely, 


Thiru L.Veeranath Rao 
Tmt.S.R.Pushpavalli 
Thiru G.Patric 

Thiru G.Rajasurya 
Thiru D.K. Venugopalu 
Thiru D.Ramabadhran 
Thiru R.Parthasarathy 
Tmt.C.Boubavady 


SPAHRMNPYNE 


The Selection Committee also considered the 
case of two Legal Advisers to Government in 
service in the Union Territory of Pondicherry, 
who were eligible under the rules, viz., Thiru 
V.Narayanaswami, Under Secretary to Gov- 
ernment, Law Department, and Thiru 
V.A.Edward Kumar, Officer on Special Duty, 
Law Department. Arhong these two officers, 
Thiru V.Narayanaswami has been in service 
from 3.2.1978 and was eligible for being 
appointed in the initial recruitment to the 
service, but could not be included for want of 
vacancy. Thiru V.A.Edward Kumar, though 
appointed as Legal ‘Adviser after the publica- 
tion of the Rules, had been in service as Legal 
Adviser for more than three years at the time 
of the initial recruitment to the service. 

The Committeealso considered that every one 
of the officers mentioned above had been 
selected by properly constituted Selection 
Committee and appointed in accordance with 
the Recruitment Rules which were prevalent 
at the time of their appointment as regards 
their respective posts. 

The Committee verifiéd and found that all the 
aforesaid officers have the necessary 


Date of appointment 
4.7.1975 
23.2.1977 
18.11.1977 
9.1.1980 
14.6.1983 
14.6.1983 
14.6.1983 
14.6.1983 


qualifications for being appointed to Grade II 
- in the junior scale of the Service, as prescribed 
in Rule 11. The Committee assessed the past 
performance of all the officers concerned by 
scrutinising their confidential reports and also 
considered the proceedings of the Minutes of 
the last Selection Committee in which the 
Judicial Officers in Serial Nos.5 to 8 in the list 
above were selected for appointment. The 
Committee ascertained from the Law Secre- 
tary and the Chief Judge, who are the members 
of the Committee, that the performance ofall 
the aforesaid candidates have been through- 
- Out good. 
Taking into account the general assessment 
about the past services of the aforesaid officers 
and having found all of them eligible and suit- 
able for being appointed to Grade II in the 
junior scale of the Service, the Selection 
Committee concluded that the aforesaid ten 
officers may be recommended for appoint- 
ment.” 


- 30. Thus, it is stated in the counter affidavit of the 


5th respondent that since the Selection Commit- 
tee has specifically stated that V.A.Edward Kumar 
(3rd respondent), though appointed as Legal 
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Adviser after the publication of the Rules, had 
been in service as Legal Adviser for more than 
three years at the time of the initial recruitment to 
the service, i.e.,25.7.1983 and assuch, heis eligible 
for appointment as junior scale (Grade II). It is 
further stated that the list of candidates including 
the 3rd respondent, along with nine others 
selected by the Selection Committee for appoint- 
mentas junior scale (Grade II) to the Pondicherry 
Judicial Service, was approved by the High Court 
and the same was communicated to the Secretary 
to Government, Law Department, Pondicherry, 
in its letter D.O.No.1329/84/B1, dated 8.5.1984. 
After the approval by the High Court, the Pondi- 
cherry Administration appointed five of them 
including the 3rd respondent as junior scale (Grade 
IT) in their G.O.Ms.No.31/84-LLD, dated 2.7.1984. 
Assuch, theappointment of the 3rd respondent as 
junior scale (Grade II) is valid and proper. The 
Government of Pondicherry in their letter dated 
24.1.1992 had sent a proposal for the approval of 
the High Court for promotion of E.V.Kumar as 
senior scale and of V.A.Edward Kumar (3rd 
respondent), junior scale (Grade II) to junior 
scale (Grade I). The High Court recommended 
thesaid proposal and the same was communicated 
in its D.O.Letter No.133/91/Con.Bl, and on the 
recommendation of the High Court the Pondi- 
cherry Administration appointed the 3rd respon- 
dent as junior scale (Grade I). Therefore, the 
appointment of the 3rd respondentas junior scale 
(Grade IT) is in order and proper. 

31. W.P.No.9391 of 1992: The petitioner and the 
respondents in this writ petition are the same as in 
W.P.No.3642 of 1992. The petitioner has filed this 
writ petition for the following relief: To issue a 
writ of quo warranto or any other appropriate writ 
or order directing the respondents to show cause 
under what authority the 3rd respondent claims 
his appointment to the public office of Judicial 
Officer, junior scale (Grade Iland Il) in the Pondi- 
cherry Judicial Service and perform duties con- 
nected thereto and enjoys the privileges relating 
therewith and to pass such further or other order 
as this Court may deem fit. 

32. The averments in this writ petition are identi- 
cal with W.P.No.3642 of 1992. In this writ petition, 
the petitioner refers to the provisions of the Pon- 
dicherry Civil Courts Act, 1936 and particularly to 
Sec.3 of the Act. The Judicial Service in Pondich- 
erry, which is a Union Territory under the 
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Constitution, is governed by the Pondicherry Judicial 
Service Rules, 1980, as amended from time to time 
(hereinafter referred to as the Rules). Part II of 
the Rules provides for the constitution and strength 
of the service. Part III provides for the method of 
recruitment. Part IV provides for probation. Rule 
3 provides that the Judicial Service shall consist of 
junior scale and senior scale posts. The writ peti- 
tion relates only to junior scale. The junior scale 
shall have two grades, viz., timescale grade (Grade 
H) and selection scale grade (Grade I). The posts 
in the time scale grade in the junior scale shall be 
civil posts Group B gazetted. All the other posts 
shall be civil posts Group A gazetted. 

33. The affidavit also refers to the method of 
recruitmentas provided under Rule7 and Rule 10 
which relates to constitution of a Selection Com- 
mittee. Rule T1 provides for the qualification for 
direct recruits to the junior scale in the service. 
Rule 12 provides that the High Court shall, before 
making recommendation to the Administrator, 
invite applications by advertisement and may require 
applicants to give such particulars as it may pre- 
scribe and may further hold such tests as may be 
considered necessary. The Union Territory of 
Pondicherry is governed by Art.239 of the Consti- 
tution of India and hence, the same is admini- 
stered by the President of India acting through the 
Lieutenant Governor of Pondicherry. Sec.9 of the 
Pondicherry (Administration) Act, 1962, provides 
for the extension of the jurisdiction of the Madras 
High Court to the Union Territory of Pondicherry 
as and from 6.11.1962. By virtue of Sec.10 of that 
Act, the High Court of Madras exercises jurisdic- 
tion over the Union Territory of Pondicherry. 
Art.234 of the Constitution of India provides for 
the recruitment of persons other than District 
Judges to the Judicial Service. Appointment of 
persons other than District Judges to the Judicial 
Service of a State shall be made by the Governor 
of the State in accordance with the rules made by 
him in that behalf after consultation with the State 
Public Service Commission and with the High 
Court exercising jurisdiction in relation to such 
State. Art.50 of the Directive Principles of State 
Policy provides that the State shall take steps to 
separate the judiciary from the executive in the 
public services of the State. The affidavit also 
refers to the earlier writ petition filed by the 
petitioner in W.P.No.3642 of 1992. The conten- 
tions raised in the earlier writ petition have again 
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been reiterated in this affidavit. It is stated that the 
3rd respondent is an usurper in the post ofJudicial 
Officer, junior scale (Grade H) since he neither 
had the qualification for the said post nor the 
procedure adopted to bring about his appoint- 
ment was legal. 

34. The reasons for filing this writ petition belat- 
edly have also been explained in paragraph 26 of 
the affidavit. There is no wilful delay on the part of 
the petitioner in presenting this writ petition fora 
writ of quo warranto since the information relat- 
ing to the qualification of the 3rd respondent and 
the method adopted in bringing the appointment 
in question, were not made known, when his 
appointment was announced in the year 1984 with 
aspecific reference on the recommendation of the 
High Court, Madras, I had no reason to doubt that 
the recommendation of the Hon’ble Court, 
Madras, could be not in accordance with the law. 
As aresponsibk citizen, I cannot move the Hon’ble 
High Court on mere suspicion, or doubt, that too 
to challenge the appointment of Judicial Officer 
by way of Writ of quo warranto. 

35. It is further stated in the affidavit that the 3rd 
respondent never assumed office as a Judicial 
Officer, junior scale (Grade II) and got posting as 
Presiding Officer ofa Court to discharge the judi- 
cial functions. As he was discharging non-judicial 
functions, there was no threat to the majesty of 
justice and to the dispensation of justice from the 
3rd respondent, who was not qualified and not 
appointed in accordance with the procedure 
established by law. When the threat to the justice 
became a reality by the posting of the 3rd respon- 
dent toa judicial post in the rank ofa Subordinate 
Judge, endowed with unlimited pecuniary juris- 
diction and limited appellate powers, it has 
become an immediate necessity to file the present 
writ petition for a writ of quo warranto. 

36. A detailed counter affidavit has been filed by 
respondents 1, 2 and 4 reiterating the same aver- 
ments as in W.P.No.3642 of 1992. It is again reit- 
erated in this counter affidavit that the petitioner 
has not challenged the appointment of the 3rd 
respondent all these years and the impugned order 
dated 27.2.1992 is only a sequal to the notification 
issued on 2.7.1984 when the turn for promotion to 
the next grade of the 3rd respondent occurred. 
The petitioner is clearly guilty of laches and the 
writ petition is liable to be dismissed on this 
ground alone. 


37. Paragraph 18 of the counter affidavit deals 
with the Jocus standi of the petitioner in maintain- 
ing the writ petition. According to the State 
Government, the writ petition is not sustainable 
since the Pondicherry Bar Association is not reg- 
istered as a professional organisation or body and 
the petitioner cannot profess himself to be a rep- 
resentative of anysuch professional body and thus 
the petitioner lacks locus standi to file this writ 
petition. The counter affidavit also refers to the 
provisions of Rule 8 of the Pondicherry Judicial 
Service Rules, 1980, which deals with initial 
recruitment to theservice. It also refers to Rules9, 
10, etc., and also other provisions of the Rules. It 
is stated that the contention of the petitioner that 
there was no possibility of selecting the 3rd 
respondent separately without application, with- 
out written examination and without personal 
interview or oral interview, has no force. The 
judicial posts in the Union Territories do not fall 
under the purview of the Union Public Service 
Commissign. There is no violation of the directive 
principles in Art.50 of the Constitution of India. 
38. The 3rd respondent has filed a separate counter 


' affidavit in the present writ petition reiterating 


the same contentions which have been raised in 
W.P.No.3642 of 1992. 

39. W.P.No.14035 of 1992: This writ petition has 
been filed by a practising lawyer of Pondicherry 
against the Union of India, Registrar, High Court, 
Madras and five other Judicial Officers including 
the 3rd respondent in the other two writ petitions, 
for a writ of quo warranto directing the respon- 
dents to show under what authority respondents 2 
to 5claim their appointments to the public offices 
included in junior scale (Grade II) and (Grade I) 
of the Pondicherry Judicial Service and conse- 
quently the posts respectively held by them on 
date and performing the duties connected thereto 
and enjoy the privileges relating therewith and to 
pass suitable orders. 

40. Here again, the petitioner has elaborately 
dealt with the various provisions of the Rules. The 
Government of Pondicherry in G.O.Ms.No.54/ 
83-LLD, dated 25.7.1983 appointed, in pursuance 
of sub-rule (1) of Rule7 read with sub-rule (1) of 
Rule 8 of the Rules and on the recommendations 
of the High Court of Madras, the following offi- 
cers and Legal Advisers to Government to the 
Pondicherry Judicial Service at its initial constitu- 
tion with effect from 17.12.1980 in the scale/grade 
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Name of Officer Scale/Grade Scale of Pay 
1. Dr.David 
Annoussamy Senior Scale Rs.1200-50-1300-60-1600- 
EB-60-1900-100-2000 | 
2. Mr.J.Gnany -do- -do- 
3, Mr.A.Chandrasekhara 
Menon -do- -do- 
4. Mr.S.Ramalingam -do- -do- 
5. Shahoul Abdoul 
Hamid Junior Scale 
(Selection Grade) 
(Gr.I) Rs.1100-50-1600 
6. Mr.AJohn Ambrose -do- -do- 
1. Mr.R.Govindarajan -do- -do- 
8. Mr.P.Prabhashankar -do- -do- 
9. Mr.N.Krishnamurthy -do- -do- 
10. Mr.G.Adimoulame Junior Scale 
(Grade II) Rs.650-30-740-35-810 
EB-35-880-40-1000-EB 
-40-1200 
11. Mr.B.Xavier . -do- -do- 
12. Mr.S.Nadamuni -do- -do- 
13. Mr.P.A.Subramanian -do- -do- 
14. Mr.E.V.Komar -do- -do- 
15. Mr.K.A.Prabhakara Rao -do- -do- 
16. Mr.S.Murugaboopathy -do- -do- 
17. Mr.R.Venkatavaradhan -do- -do- 


41. Respondents 2 to 5 were holding judicial posts 
in Pondicherry having been appointed under the 
old Rules and the 6th respondent (3rd respondent 
in the other two writ petitions) was holding the 
post of Officer in Special Duty in Pondicherry at 
the time of the commencement of the Rules as 
amended viz, 17.12.1980. According to the peti- 
tioner, the names of respondents 2 to 6 had been 
sent to the High Court, Madras afong with 17 
persons referred to above, for the purpose of 
consideration for appointment under.Rule 8 of 
the Rules as Judicial Officers and Legal Adviser to 


the Government as the case may be. The entire ' 


authorised strength of the service having been 
filled up by the above officers, there was no post 
available to respondents 2 to 6 for being appointed 
to the service at the initial constitution. By one 
more amendment made in Pondicherry Judicial 
Service (Amendment) Rules, 1983, published in 
Extraordinary Gazette No.27, dated 9.11.1983, 
under G.O.Ms.No.70/83-LLD, dated 3.11.1983, 


the Rules were further amended inter alia in 
respect of Rule 11. Thesaid Amendment Rules of 
1983 substituted Rule 11 by a new rule by which 
the qualification for direct recruits to the junior 
scale in the service has been modified as follows: 
(a) must be a citizen of India; 
(b) must have practised as an Advocate or 
must have held any post under the Central or 
State Governments or Union Territory 
Administrations, requiring knowledge of law 
for a period of not less than three years and 
must be not more than 32 years of age on the 
first day of January of the year in which his 
appointment is made. 
42. The Government of Pondicherry by a further 
amendment to the rules made by the Pondicherry 
Judicial Service (Amendment) Rules, 1984, brought 
into effect from the date of publication of the 
Rules in the Official Gazette Extraordinary No.7, 
dated 27.3.1984, made amendments to the Sched- 
ule to the Rules. By these amendments, the 
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Government of Pondicherry increased the 
authorised permanenti strength of the posts 
included in the junior scale, time scale (Grade II) 
from 8 to 10. After the above amendment of the 
Rules dated 9.11.1983 and 27.3.1984, the Govern- 
ment bya Notification in G.O.Ms.No.31/84-LLD, 
dated 2.7.1984 appointed in pursuance ofsub-rule 
(1) of Rule 7 read with Rule 14 of the Rules, and 
on the recommendations of the High Court, Madras, 
respondents 2 to 6 to the juniorscale (Grade II) of 
the Pondicherry Judicial Service. The said Notifi- 
cation further stated that the appointment of 
respondents 4 to 6 to the service was without 
prejudice to their officiation on other dutics as 
Manager (Legal) in the Pondicherry Industrial 
Promotion, Developmentand Investment Corpo- 
ration, Pondicherry, and Officer on Special Duty 
in the Law Department respectively. 

43. In pursuance of the appointment to the junior 
scale (Grade II) of the service, the 2nd respondent 
was promoted temporarily to the junior scale (Grade 
1) of the service by an order dated 18.2.1988 and 
the 2nd respondent is continuing in the same 
` grade and is functioning as Chief Judicial Magis- 
trate, Pondicherry, the post included in junior 
scale (Grade I) of the service. By a Notification in 
G.O.Ms.No.23/93-LLD, dated 1.6.1992, the 3rd 
respondent was promoted to the junior scale (Grade 
D) of the service with effect from 19.11.1991 fore- 
noon and is now functioning as the First Addl. Sub 
Judge, Pondicherry. By the same Notification 
dated 1.6.1992, the 4th respondent was promoted 
to junior scale (Grade I) of the service with effect 
from the forenoon of 11.12.1991 and has been 
thereafter deputed to the Law Department as 
Director of Prosccution and is now functioning in 
the said post. By G.O.Ms.No.41/92-LD, dated 
29.6.1992, the 5th respondent was promoted to 
the junior scale (Grade I) of the service with effect 
from the forenoon of 27.2.1992 without prejudice 
to his appointment on deputation to the Pondich- 
erry Textiles Corporation Limited as Law Officer 
in the Office of the Legal Adviser (Government 
Undertakings), Pondicherry. By the same Notifi- 
cation, the 6th respondent was promoted to the 
junior scale (Grade I) of the service with effect 
from 27.2.1992 and posted as Special Officer- 
cum-Sub Judge (Second Addl.), Judicial Depart- 
ment, Pondicherry. The 6th respondent has been 
recently deputed as Commissioner of Payments 
under the Anglo French Texules (Transfer of 
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Undertaking) Act, 1986. , 

44; Itis submitted by the petitioner that all these 
promotions and postings are based on the original 
appointment of respondents 2 to 6 to the Pondich- 
erry Judicial Service by a Notification issued in 
G.O.Ms.No.31/84-LLD, dated 2.7.1984. After the 
initial recruitment to the service made under sub- 
Tule (1) of Rule 8 of the Rules, made in Notifica- 
tion issued in G.O.Ms.No.54/83-LLD, dated 
25.7.1983, there was no invitation of applications 
by advertisement and noselection was made by the 
High Court following the procedure under Rule 
12 of the said Rules. Respondents 2 to 6 have also 
not been appointed at the initial constitution made 
under sub-rule (1) of Rule 8 as per the above 
Government Order dated 25.7.1983. Such an ini- . 
tial recruitment having been contemplated only as 
a one lime measure, respondents 2 to 6 could not 
have been appointed under Rule8. Their appoint- 
ment is clearly a recruitment made after the initial 
constitution falling under Rule 9 of the Rules and 
ought to have been made following the procedure 
envisaged under Rule 12 of the Rules. Respon- 
dents 2 to6 having been appointed without invita- 
tion of applications or conduct of tests or inter- 
view by the High Courtas envisaged under Rule 12 
ofthe Rules, are usurpers to the office to which 
they were appointed by the Notification issucd in 
G.O.Ms.No.31/84-LLD, dated 2.7. 1984. By virtue 
of their appointment in thejunior scale (Grade II) 
of the service, respondents 2 to 6 have been pro- 
moted to the selection grade (Grade I) of the 
junior «s... and pursuant thereto have been 
appointed to hold their respective posts on date in 
the Judicial Department or as the case may be, in 
other departments on deputation. Having regard 
to the fact that the recruitment to the junior scale 
(Grade II) of the service was not in accordance 
with the Rules, respondents 2 to 6 are not entitled 
and have no legal authority to hold the post which 
they are at present holding. 

45. The 1st respondent, Union of India through 
the Secretary to Government, Law Department, 
Government of Pondicherry, has filed a counter 
affidavit. Similar contentions as raiscd in the counter 
affidavit filcd in the other two writ petitions, have 
again been reiterated in this counter. After narrat- 
ing the facts, the counter proceeds further to state 
that pursuant to the appointment made by notifi- 
cation datéd 2.7.1984, respondents 2 to 6 have 
been given promotion to theselcction grade of the 


junior scale of the Pondicherry Judicial Service 
and are either holding the promotion post in the 
service or have been appointed on deputation to 
comparable ex-cadre posts. It is at this stage, the 
petitioner has filed the above writ petition for 
issue of a writ of quo warranto. It is stated that 
respondents 2 to 6 were appointed to the junior 
scale (Grade II) of the Pondicherry Judicial Serv- 
ice as early as 8.5.1984 and their appointments 
were duly notified in G.O.Ms.No.31/84-LLD, dated 
2.7.1984. The petitioner had not chosen to 
challenge the above appointments all these years. 
Consequent on the appointment of respondents 2 
to6 to the Pondicherry Judicial Service, they have 
been promoted to higher posts in the junior scale 
(Grade I) of the service and respondents 4 to 6 
have also been appointed on deputation in 
ex-cadre posts respectively as Director of Prose- 
cution, Law Officer in the Office of the Legal 
Adviser (Government Undertakings) and Com- 
missioner of Payments. All these appointments 
arepnly sequel to their initial appointment to the 
junior scale (Grade II) of the Pondicherry Judicial 
' Service done in May, 1984. The petitioner is, 
therefore, guilty of laches and after having kept 
quiet all these years, the petitioner cannot seek to 
interfere with the vested rights of respondents 2 to 
6 by praying for issue of a writ of quo warranto. 

46. According to the 1st respondent, as per Rule 8 
of the Rules, for initial recruitment to theservice, 
the High Court shall recommend to the Adminis- 
trator suitable persons for appointment to the 
service from among the Judicial Officers and Legal 
Advisers to the Government in service in the 
Union Territory of Pondicherry at the commence- 
ment of these rules and the High Court may at its 


‘ discretion examine the character rolls and hold 


such other tests as may be deemed fit. Iriasmuch as 
respondents 2 to 5 were already holding judicial 
posts in the Union Territory of Pondicherry and 
the 6th respondent was holding the post of Super- 
intendent (Legal) and later that of Officer on 
Special Duty in the Law Department, which posts 
involved duties of rendering legal advice to the 
Government, etc., they were also considered for 
appointment to the service at the initial constitu- 
tion. As they could not be appointed for want of 
_ cadre posts, they were subsequently taken up for 
consideration and appointed to the service. It fs 
pertinent to point out that Rule 9 of the initial 
recruitment shall be made by direct recruitment 
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from the Bar and also from service provided they _ 
are otherwise found eligible by the Selection 
Committee. As there were officers both in the 
Judiciary and in the Law Department, who were 
eligible to be considered at the time of initial 
constitution but who could not be inducted into 
the service for want of posts within the sanctioned 
cadre strength of the service, the High Court 
considered them later and appointed them. The 
Selection Committee constituted under Rule 10 
of the Rules considered respondents 2 to 6, who 
could not be inducted at the time of initial consti- 
tution in 1983, and selected them for encadrement 
to the junior scale (Grade II) of the Pondicherry 
Judicial Service later when the vacancies arose. 
Inasmuch as the selection was thus confined to the 
services, the question of calling for applications by 
advertisement in the newspapers, etc. did not arise. 
47. Rules 9 and 12 of the Rules will have applica- 
tion only if the High Court has to select persons 
from the open market. The circumstances under 
which respondents 2 to 6 were selected, as already 
explained, were peculiar, in that,they were very 
much eligible to be considered for initial recruit- 
ment but could not be inducted into the service for 
want of vacancies. It was in view of this peculiar 
situation, the Government of Pondicherry and the 
High Court, Madras, took a conscious decision to 
confine the selection to those who were already in 
service but who were left out of the initial consti- 
tution for want of vacancies. As a matter of fact, 
there is a power vested in the Lieutenant Gover- 
nor to relax the rules with respect to any class or 
category of persons, under Rule 32 of the Rules. 
While it is so, the petitioner cannot be heard to 
contend that the appointment of respondents 2 to 
6 to the Pondicherry Judicial Service junior scale 
(Grade H) was in violation of Rule 12 read with 
Rule 9 of the Rules. According to the 1st respon- 


‘dent, respondents 2 to 6 had possessed the quali- 
‘fications prescribed under the Pondicherry Judi- 


cial Service for appointment to junior scale (Grade 
II) on the date on which the rules came into force 
and also at the time at which their selection and 
appointment were made. Hence, respondents 2 to 
6are persons qualified under the Rules to hold the 
junior scale (Grade II) posts in the Pondicherry 
Judicial Service. Their promotion to junior scale 
(Grade I) and deputation to other ex-cadre posts 
are legally valid and by nostretch ofinterpretation 
respondents 2 to 6 could be construed as usurpers 
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in their respective posts. 

48. On behalf of respondents 2 to 5, the 4th 
respondent G.Patric filed a counter affidavit. 
According to him, the writ petition is not main- 
tainable for the reason that the petitioner had no 
locus standi to pray for a writ of quo warranto. 
W.P.Nos.3642 and 9391 of 1992 have been filed by 


the Secretary of the Pondicherry Bar Association ; 


against the Union of India and others for a writ of 
certiorari and writ of quo warranto respectively. In 
W.P.No.9391 of 1992 when the Bar Association 
has restricted the relief in so far as the appoint- 
ment of the 3rd respondent Edward Kumar therein 
aloneis concerned, and inasmuch as the Bar Asso- 
ciation has categorically averred that the other 
respondents (respondents 2 to 5) have been dis- 
charging judicial functions since 1975-80, a mem- 
ber of the Bar Association practising in Pondich- 
erry Courts viz., the petitioner herein had no /ocus 
standi to seek for a writ of quo warranto and hence 
this writ petition is liable to be dismissed. The 
petitioner has implcaded respondents 2 to 6 in this 
single writ petition and prayed for a writ of quo 
warranto against each respondent. Each respon- 
dent has becn appointed by a separate and inde- 
pendent order and therefore, the cause of action 
` in respect of each contesiing respondent is differ- 
7 entand as such, a Single writ petition is not main- 
` tainable. 

49. The writ petition lacks in bona fide and it does 
not refer to any legal injury caused to the public or 
to the Government or to any individual ever since 
their appointment in the erstwhile Judicial 
Department and subsequently also after their 
induction to the Pondicherry Judicial Service. The 
present writ petition is hit by acquiescence and 
estoppel and on that score also, the writ of quo 
warranto, which is a discretionary relief and which 
is not issued as a matter of right, has to be refused. 
Respondents 2 to 5 were selected by properly 
constituted Sclection Committee and appoint- 
ment in accordance with the recruitment rules 
which were prevalent at the time of their appoint- 
ment (prior to the formulation of the Pondicherry 
Judicial Service). The Pondicherry Judicial Serv- 
ice Rules weic framed by the Licutenant Gover- 
nor of Pondicherry, in consultation with the High 
Court, Madras. Itdocs notsupersede the previous 
rules framed under Art.309 of the Constitution of 
India. Therclore, thescrvice conditions ofrespon- 
dents 2 to $ like the method of appointment, 


probation, confirmation and seniority are gov- 
erned by the rules which were prevalent at the time 
of recruitment. ' 

50. Respondents 2 to 5 were placed on pfobation 
for two years since their appointment in the Judi- 
cial Department, Pondicherry. The earlier 
appointments hold good and they are valid in law. 
The induction to the Pondicherry Judicial Service 
on 2.7.1984 cannot wipe out the earlier selection 
and they cannot be termed as usurpers of judiciary 
without legal authority. The counter affidavit also 
furnishes the service particulars of respondents 2 
to 5. The Government of Pondicherry constituted _ 
anew service for the Judicial Officers in the Union 
Territory of Pondicherry in exercise of the powers 
conferred by Proviso to Art.309 of the Constitu- 
tion of India. The Lieutenant Governor of Pondi- 
cherry in consultation with the Madras High Court ' 
issued a Notification framing the rules called the 
Pondicherry Judicial Service Rules, 1980. The 
said Rules do not have the constitutional backing 
and the same cannot be applied to the Judicial 
Officers appointed under the old recruitment rules. 
In any event, Rule 25 of the said Rules, contem- 
plates that at the time of initial recruitment to the 
Pondicherry Judicial Service, the consent of the 
officers serving in the existing Judicial Depart- 
ment of Pondicherry have to be obtained for bring- 
ing them under the Pondicherry Judicial Service. 
Accordingly, respondents 2 to 5 have given their ' 
consent for such inclusion in the judicial service. , 
Therefore, it is apparent that the Ist respondent 
desired to induct such Judicial Officers to the 
Pondicherry Judicial Service without resorting to 
the procedure contemplated for regular appoint- 
ment. Respondents 2 to 5 constitute a class or a 
category of persons who have already undergone 
the process ofselection under the old recruitment 
rules and their annual confidential reports were 
available in respect of their capacity to function as 
Judges. Therefore, the Government of Pondich- 
erry and the High Court, Madras, thought it fit 
that inso far as respondents 2 to 5 were concerned, 
the process of selection need not be undergone 
because they have already been selected and 
appointed under the old rules. Once a person has 
been selected after undergoing the process of ` 
selection and has been appointed to the vacant 
post which existed at that time, he cannot be asked 
to undergo the process again, which amounts to 
double jeopardy. 


rary 
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51. It is stated that as on to-day, respondents 2 to 
5 are holding the posts of junior scale (Grade I) in 
the Pondicherry Judicial Service, which is equiva- 
lent to Subordinate Judges. They were appointed 
under the old rules and they have already acquired 
the status of permanent Judges and therefore, 
they were found fit for promotion as Junior scale 
(Grade I), and on the recommendation of the 
High Court, they were promoted as Subordinate 
Judges. Even assuming that the said Notification 
of the year 1984 is illegal, their status as perma- 
nent Judges under the old recruitment rules 
remains and they can continue as Judges. The 
Courts in Pondicherry have been created under 


the Pondicherry Civil Courts Act and not under . 


the Pondicherry Judicial Service Rules, 1980, and 
they can be presided over by Judicial Officers 
recruited earlier in Pondicherry Judicial Depart- 
ment. In such a case, their continuance as Judges 
is not affected and they cannot be named as usurpers. 
The writ of quo warranto has to be dismissed on 
this ground also. 

52. Even though respondents 2 to 5 have been 
inducted into Pondicherry Judicial Service-vide 
Notification dated 2.7.1984, along with the 6th 
respondent Edward Kumar, and if this Court finds 
that the 6th respondent as having been not prop- 
erly inducted to the Pondicherry Judicial Service 
from his executive post of Officer on Special Duty, 
Law Department, yet, the said Notification per- 
taining to respondents 2 to 5 is sustainable and it 
will not be offending the constitutional provi- 
sions. The impugned notification has been acted 
upon publicly and respondents 2 to 5 have been 
diligently discharging their duties as Judicial Offi- 
cers from 1975-80 and that they have also been 
promoted to the level of. Subordinate Judges as 
junior scale (Grade I) officers in the Pondicherry 
Judicial Service on 27.2.1992. Balance of conven- 
ience is in their favour and therefore, there is no 
merit in the prayer for quo warranto. 

53. The 6th respondent has reiterated the very 
same contentions raised in the counter affidavits 
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filed in the other two writ petitions. Hence, I do 
not think it necessary to repeat them here also. 
54. The 7th respondent has not filed any separate 
counter affidavit in this writ petition. 

55. [have heard Mr.G.Masilamani, learned senior 
counsel for the petitioners in W.P.Nos.3642 and 
9391 of 1992, Mr.S.Mahimai Raj, learned counsel 
for the petitioner in W.P.No.14035 of 1992, 
Mr. R.Krishnamurthi, learned senior counsel for 
respondents 1, 2 and 4 in W.P.Nos.3642 and 9391 
of 1992 and for the 1st respondent in W.P.No.14035 
of 1992, Mr.R.Muthukumaraswami, learned coun- 
sel for the 3rd respondent in W.P.Nos.3642 and 
9391 of 1992 and 6th respondent in W.P.No.14035 
of 1992, Mr.N.R.Chandran, learned senior coun- 
sel for respondents 2 to 5in W.P.No.14035 of 1992 
and Mr.A.S. Venkatachalamoorthy, learned Spe- 
cial Government Pleader for the 5th respondent 
in W.P.Nos.3642 and 9391 of 1992 and the 7th 
respondent in W.P.No.14035 of 1992. The matter 
was argued at length by the learned counsel 
appearing for the respective parties. 

56. All the three writ petitions raise common 
questions relating to the validity of the orders of 
the Government of Pondicherry dated 2.7.1984 
and 27.2.1992. While the first two writ petitions 
viz., W.P.Nos.3642 and 9391 of 1992 question, the 
validity of the aforesaid orders relating to the 3rd 
respondent Mr.Edward Kumar, the third writ 
petition viz., W.P.No.14035 of 1992 questions the 
aforesaid orders relating to the appointment of 
five persons viz., Mrs.S.R.Pushpavalli, 
Mr.L. Veeranath Rao, Mr.G.Patric, Mr.G.Rajasuria 
and Mr. V.A.Edward Kumar, who are respondents 
2 to 6 in W.P.No.14035 of 1992, who have been 
appointed to Grade II junior scale of the Pondich- 
erry Judicial Service and promoted to junior scale 
Grade I by the said orders respectively. 
57.Let me first deal with W.P.Nos. 3642 and 9391 
of 1992 and then come to W.P.No.14035 of 1992. 
58. The two impugned orders are reproduced 
hereunder: 


LAW GAZETTE 


Government of Pondicherry 
Law and Labour Department 
(G.O.Ms.No.31/84-LLD, dated 2nd July, 1984) 
NOTIFICATION 
` In pursuance of sub-rule (1) of Rule7 read with Rule 14 of the Pondicherry Judicial Service Rules, 
1980 and on the recommendations of the High Court, Madras, the Lieutenant Governor of. 
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Pondicherry hereby appoints the following persons to the Junior Scale (Grade I) of the Pondicherry 
Judicial Service in the scale of Rs.650-30-740-35-810-EB-35-880-40-1000-EB-40-1200 with effect 
from 8th May, 1984, namely, 
1. Tmt.S.R.Pushpavalli. 
2. Thiru L.Veeranath Rao. 
3. Thiru G.Patric. 
4, Thiru G.Rajasuria. 
5. Thiru V.A.Edward Kumar. 
2. The appointment of Thiru G.Patric and Thiru V.A.Edward Kumar to the said service is without 
prejudice to their officiating on other duty as Manager (Legal) in the Pondicherry Industrial 
Promotion Development and Investment Corporation and Officer on Special Duty in the Law 
Department, Pondicherry, respectively. 
(By order of the Lieutenant Governor) 
(Sd.) A.Chandrasekhara Menon, 
Secretary to Government”. 
“Government of Pondicherry 
Law and Labour Department 


No.59/SPA/92-LD Pondicherry, 27th February 1992. 
OFFICE ORDER 
Sub:- Pondicherry Judicial Service - Promotion, postings and transfers - regarding. 
Thiru R. Venkatavaradhan, Special Officer in the Judicial Department, Pondicherry, is transferred 
and posted as the Principal Subordinate Judge, Pondicherry, vice Tmt.Pushpa Duraiswami trans- 
ferred. 
Tmt.Pushpa Duraiswami, Principal Subordinate Judge, Pondicherry, is transferred and posted as 
Chief Judicial Magistrate, Pondicherry, vice Thiru S.Murugaboopathi transferred. 
Thiru S.Murugaboopathy, Chief Judicial Magistrate, Pondicherry, is transferred and posted as 
Subordinate Judge, Mahe, vice Thiru E.V.Kumar promoted. 
Thiru L.Veeranath Rao, Additional Subordinate Judge, Pondicherry, is designated as First Addi- 
tional Subordinate Judge, Pondicherry. 
On the recommendations of the High Court, Madras, Thiru G.Rajasuria, a Junior Scale Grade 1 
Officer of the Pondicherry Judicial Service is promoted to the Junior Scale Grade J of the said service 
with immediate effect in the scale of pay of Rs.3,000-100-3,500-125-4,500 without prejudice to his 
appointment on deputation to the Pondicherry Textile Corporation Limited as Law Officer in the 
office of the Legal Adviser (Government Undertakings), Pondicherry. 
On the recommendations of the High Court, Madras, Thiru V.A.Edward Kumar, a Junior Scale 
Grade II Officer of the Pondicherry Judicial Service, at present officiating as Deputy Secretary to 
Government in the Law Department is promoted with immediate effect to the Junior Scale Grade 
I of that service in the scale of pay of Rs.3,000-100-3,500-125-4,500 and posted as Special Officer- 
cum-Subordinate Judge (Second Additional), Judicial Department, Pondicherry, vice Thiru 
R. Venkatavaradhan, Special Officer transferred. He will deal with such matters falling under the 
jurisdiction of the Subordinate Judge’s Court as are assigned to him by the Principal District Judge, 
Pondicherry, from time to time, by virtue of the Notification issued in No.4355/74-LLD.] dated 17th 
January, 1975, as amended by Notification issued in G.O.Ms.No.60/90-LLD dated 13th August, 
1990, of the Law and Labour Department, Pondicherry. 
Thiru R. Venkatavaradhan shall move first. 
x (By order of the Lieutenant Governor) 
' (Sd.) A.Chandrasekahara Menon. 
Secretary to Government (Law).” 
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59. Several contentions were raised by the learned 
counsel for the petitioners challenging the 
impugned orders mentioned above. The first head 
of challenge raised by Mr.G.Masilamani, learned 
’ Senior Counsel for the petitioners is that the 3rd 
respondent Edward Kumar is unqualified. He 
invited my attention to the admisgion made in the 
counter affidavit of respondents 1, 2 and 4 (page 
29 of the counter affidavit in W.P.No.9391 of 
1992) and also by the learned Senior Counsel for 
these respondents, that the 3rd respondent’s 
appointment was made by way of “Additional Ini- 
tial Recruitment”. But, ın page 33 of the same 
counter affidavit, contradictory stand was taken to 
the effect that the 3rd respondent’s recruitment 
was made under Rule 9 of the Rules (Regular 
Recruitment). 

60. Before I proceed further, it is relevant and 
useful to extract certain Rules from the Pondich- 
erry Judicial Service Rules, 1980, (G.O.Ms.No.1/ 
80-LLD, dated 10.1.1980) published in Extraordi- 
nary Gazette No.12 dated 23.1.1980, issued by the 
Government of Pondicherry, Law and Labour 
Department. In exercise of the powers conferred 
by the Proviso to Art.309 of the Constitution of 
India read with the Government of India, Ministry 
of Law, Justice and Company Affairs (Depart- 
ment of Justice) Notification No.30/16/76-Jus., 
dated 31.8.1979, and all other powers-enabling 
him in this behalf, the Lieutenant Governor of 
Pondicherry, in consultation with the High Court, 
Madras 1s pleased to make this rule called Pondi- 
cherry Judicial Scrvice Rules, 1980. As per Rule 
1(2), the Rules shall come into force from the date 
of publication in the Official Gazette viz., 23.1.1980. 
Three important definitions are also to be noticed 
in the context of this case. They are, Rule 2(c) “High 
Court” means the High Court of Madras; Rule 
2(e) “Servicé” means the Pondicherry Judicial 


Service; and Rule 2(g) “initial recruitment” means > 


the first recruitment and appointment made to 
the service immediately after the commencement 
of these rules. 

61. Thé following rules are also extracted to 
appreciate the contentions of the respective par- 
* ties: 

Rule 3: (1) Onand from the date of commence- 
ment of these rules, there shall be constituted 
a Civil Service to be known as the Pondicherry 
Judicial Service. 

(2)(a) The service shall have a junior scale and 


a senior scale 

(b) The junior scale shall have two grades, 
namely:- , 

(i) Time Scale grade (Grade II); and 

(ii) Selection scale grade (Grade I). 

(c) The posts in the time scale grade in the 
junior scale shall be civil posts Group “B’, 
Gazetted; all the other posts shall be civil posts 
Group ‘A’, Gazetted. 

Rule 7(1): The recruitment of personnel in the 
junior time scale grade (Grade II) and the 
appointment by transfer on deputation or 
direct recruitment, if any, in the senior scale 
shall be made by the Administrator on the rec- 
ommendation of the High Court. 

(2) The promotion from one scale to another 
and from one grade to another shall be made 
by the Administrator on the recommendation 
of the High Court. 

(3) If no suitable candidate is available for 
promotion to posts vacant in the senior scale, 
those posts shall be filled by transfer on depu- 
tation of judicial officers holding analogous 
posts in the State of Tamil Nadu, failing which 
through direct recruitment. 
Rule 8; (1) For initial recruitment to the serv- 
ice, the High Court shall recommend to the 
Administrator, suitable persons for appoint- 
ment to the service from amongst the Judicial 
Officers and Legal Advisers to Government in 
service in the Union Territory of Pondicherry 
at the time of commencement of these rules. 
(2) The High Court may at its discretion exam- 
ine the character rolls and hold such other 
tests as may be deemed fit. 

(3) The seniority of the candidates appointed 
at the initial constitution shall be in accor- 
dance with the length of service rendered by 
them in the cadre to which they belong at the 
time of their initial recruitment to the service 
provided that the infer se seniority as already 
fixed in such cadres shall not be altered. 

Rule 9: Regular recruitment: Recruitment after 
the initial recruitment shall be made by direct 
recruitment from the Bar and also from serv- 
ices provided they are otherwise found eligible 
by the Selection Committce. 

Rule 10: The Selection Committee shall con- 
sist of the followiug: 

(1) Chiaf Justice or Judge of the High Court 
deputed by him. 
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(2) Chief Secretary, Ponteheriy Administra- 
tion, Pondicherry. 

(3) Secretary, Law Department, Pondicherry. 
(4) Head of the Judicial Department, Pondich- 
erry. 

Rule 11: (1) The qualification for direct 
recruits to the junior scale in the service shall 
be as follows, namely:- 

(a) must be a citizen of India; 

(b) must have practised as an advocate or must 
have held any post under the Central or State 
Governments or Union Territory Administra- 
tions requiring knowledge of law, for a period 
of not less than three years; and 

(c) must be not more than 32 years of age on 
the first day of January of the year in which his 
appointment is made. 

(2) The qualification for direct recruits to the 
senior scale in the service shall be as follows, 
namely:- 

(a) must be a citizen of India; 

(b) must have practised as an advocate or must 
have held any post under the Central or State 
Governments or Union Territory Administra- 
tions requiring special knowledge of law, for a 
period of not less than ten years; and 

(c) must have attained the age of 35 years and 
not attained the age of 45 years on the 1st day 
of January of the year in which his appoint- 
ment is made. 

Rule 12: The High Court shall, before making 
recommendations to the Administrator, invite 
applications by advertisement and may require 
the applicants to give such particulars as it may 
prescribe and may further hold such tests as 
may be considered necessary. 

Rule 14: (1) Persons appointed to theservice at 
the ‘initial recruitment shall stand confirmed 
with effect from the date of appointment, 

(2) All other candidates on appointment tothe 
service shall be on probation for a period of 
two years. À 
Rule 18: (1) Tħe Administrator may create 
temporary posts in the service. 

(2) Such posts shall be fifled in the same manner 
as permanent posts. 

Rule 19: Notwithstanding anything contained 
in these rules, the Administrator may, in con- 
sultation with the High Court, fill up any 
vacancy in the service by making temporary 
appointment thereto. 
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Rule 26: Direct ‘recruits will have to produce 
before appointment, a certificate of physical 
fitness in accordance with the standard pre- 
scribed for the Indian Administrative Service, 
and shall pass during the period of probation 
such departmental examinations and undergo 
such training as may be prescribed. 
Rule 30: Interpretation: Ifany question arises as 
to the interpretation of these rules, the same . 
shall be decided by the Administrator in con- 
sultation with the High Court. 
Rule 31: Onthe commencement of these rules, 
and until persons are appointed to hold cadre 
posts in accordance with the provisions of 
these rules, such posts may continue to be held 
"by officers appointed thereto either before or 
after the commencement of these rules as if 
these rules have not come into force. 
Rule 32: Power to relax: Where the Lieutenant 
Governor is of the opinion that it is necessary 
or expedient so to do, he may, in consultation 
with the High Court, by order, for reasons to be 
recorded in writing, relax with prospective effect 
any of the provisions of these rules with 
respect to any class or category of persons. 
62. Rule 8 extracted above provides for initial 
recruitment and it prescribes that a person to be 
appointed under the said Rules should be (a) 
Judicial Officer, or (b) Legal Adviser to the Gov- 
ernment in service in the Union Territory of 
Pondicherry at the time of commencement of 
these rules. Rule 1(2) provides that the Rules shall 
come into force from the date of its publication in 
the Official Gazette. The Rules were published in 
the Official Gazette on 23.1.1980 and itis that date 
which is crucial for testing the qualification of the 
eligible candidates. 
63. It is seen from the counter affidavit of respon- 
dents 1,2and 4 that theyadmit that Legal Advisers 
to Government are those.persons who hold the ` 
post of (a) Secretaty to Government, Law Depart- 
ment; (b) Deputy Secretary to Government, Law 
Department; (c) Under Secretary to Government, 
Law Department; and (d) Officer on Special Duty, 
Law Department. On 23.1.1980, the date of com- 
mencement of the Rules, admittedly the 3rd 
respondent Edward Kumar was only holding the 
post of Superintendent (Ad hoc), Law Depart-. 
ment and he was appointed as an Officer on Spe- 
cial Duty (O.S.D.) (Codification) (Adhoc) onlyon 
7.3.1980, ie., long after the commencement of the 
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Rules. Even as per the admission of respondents 
1, 2 and 4, the 3rd respondent was not a Legal 
Adviser to Government on the crucial date viz., 
the date of commencement of the Rules, Hence, I 
am of the view, that the 3rd respondent was not 
qualified and eligible for initial recruitment under 
the Rules viz., Rule 8. 

64. In the counter affidavit filed on behalf of the 
5th respondent, it is categorically stated that the 
3rd respondent became a Legal Adviser only sub- 
sequent to his appointment as junior scale (Grade 
II), Pondicherry Judicial Service. Therefore, his 
appointment to the post ofjuniorscaie (Grade II), 
Pondicherry Judicial Service was contrary to Rule 
8 of the Rules, he being ineligible and unqualified. 
It is stated in page 10 of the counter affidavit of 
respondents 1, 2 and 4 in W.P.No.3642 of 1992, 
that the 3rd respohdent’s consent was obtained 
for joining Pondicherry Judicial Service and there- 
after his name was sent for initial recruitment. But 
it is seen from the file that his consent was 
obtained on 16.6.1984 only after the selection by 
the committee in its meeting dated 7.1.1984 and 
the recommendation of the High Court dated 
8.5.1984. 

65. That apart, the post of Superintendent, Law 
Department, is a non-gazetted Group ‘C’ post as 
on 23.1.1980, viz., the date of commencement of 
the Rules, until it was upgraded as Gazetted Group 
‘B’ post in R.R. dated 18.9.1980, whereas the post 
of junior scale (Grade II), Pondicherry Judicial 
Service, is a Gazetted Group ‘B’ post. Therefore, 
the post of Superintendent, Law Department and 
the post of junior scale (Grade II), Pondicherry 
Judicial Service were not equal posts and hence, 
the appointment of the 3rd respondent as junior 
scale (Grade II), Pondicherry Judicial Service, 
would only mean that he was promoted and posted 
in Pondicherry Judicial Service out of turn with- 
out adopting the procedure for promotion, that 
too, ina different service, as rightly contended by 
Mr.G.Masilamani, learned Senior Counsel for the 
petitioners. The initial recruitment is not a 
recruitment made after calling for application, by 
way Of open competition selection, on merit, 
unlike regular recruitment under Rule 9 of the 
Rules. Persons holding lower posts that too tem- 
porarily, cannot be appointed in higher posts by 
resorting to the method of initial recruitment 
under Rule 8. Initial recruitment to a service is 
analogous to regularisation of, existing, eligible 
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officers, in the corresponding position, in the newly 
created service. Therefore, the provision relating 
to initial recruitment in the New Recruitment 
Rules cannot be pressed into service to appoint a 
person holding a lower post temporarily.in the 
Law Department ina higher post in the Pondich- 
erry Judicial Service on a permanent basis as if 
Pondicherry Judicial Service was inferior to the 
Law Department. 

66. That apart, the appointment of the 3rd respon- 
dent to junior scale (Grade II), Pondicherry Judi- 
cial Service, also amounts to promoting him out- 
side his department merely because he was hold- , 
inga Degree in Law. The post of O.S.D. is the next 
higher post to the post of Superintendent in the 
Law Department, which post was equivalent to 
the post of junior scale (Grade IT), Pondicherry 
Judicial Service. For promotion to the post of 
O.S.D. as per the recruitment rules, a candidate 
should possess a Degree in Law and three years 
experience in the Law Department. The 3rd respon- : 
dent was not even qualified for promotion as 
O.S.D. in the Law Department itself since he did 
not possess the required three years experience in 
the feeder post on the crucial date viz. 23.1.1980 
since he was appointed as a Superintendent only 
on 20.3.1978. As a matter of fact, even when the 
3rd respoindent was actually promoted on a later 
date viz. on 8.3.1980 as O.S.D., even then he was 
not qualified for that post and the said fact was 
also recorded in the files relating to his promotion 
as “not qualified”. A person, who was not even 
qualified for promotion even in his parent depart- 
ment was indirectly promoted and appointed toa 
higher post ofjuniorscale (Grade II), Pondicherry 
Judicial Service, which was equal to the post of 
O.S.D. inthe Law Department. This, in my view is 
clearly an improper and irregular recruitment. 

67. The appointment of the 3rd respondent in the 
post of junior scale (Grade I), Pondicherry Judi- 
cial Service, by invoking Rule 8 is also bad since 
the initial recruitment was already done by 
recruiting 16seniormost Judicial Officers and one 
Legal Adviser to Government, viz. the then and 
the present Law Secretary to Government who is 
the deponent to the counter affidavit of respon- 
dents 1,2 and 4. Hence, Iam of the view that there 
can be only one initial recruitment to the service. 
Rule 2(g) defines “initial recruitment” as the first 
recruitment to the service. There cannot be two 
first recruitments either simultancously or one 


T]] E 
after another, in whatever name the subsequent 
recruitment is called either as supplemental or 
additional recruitment. If so done, there shall be 
no meaning for the existence of Rules 2(g) and 8. 
. 68 Rule isa transitional provision. Itworks itself 
outas soon as the first recruitment is over. There- 
after, Rule 8 even though continues in the statute 
book, shall cease to have effect, use and force for 
being invoked for the second or third time. Initial 
recruitment having been made in respect of the 
entire sanctioned strength of the service (17 offi- 
cers), there cannot be a subsequent/second initial 
recruitment in respect of the same posts as and 
- when vacancies arise in the said post on account of 
retirement etc., of initially recruited officers. If 
second initial recruitment is allowed, it would 
amount to double initial recruitment for one post. 
Rule 8 cannot be used even for recruiting all the 
qualified and eligible persons available as on the 
date of commencement of the Rules, who were 
not included in the initial recruitment for what- 
ever Teason, by resorting to second and third ini- 
tial recruitment, since this is not the scope and 
object of Rule 8. Rule 8 can be used only once to 
fill up the sanctioned strength of the service from 
ar-ngst the available and eligible officers. It cannot 
` [be used to recruit all eligible officers (as on the 
date of commencement of the Rules) against past, 
present and future vacancies as stated in the counter- 
affidavit of respondents 1, 2 and 4. Even then, the 
3rd respondent being ineligible and unqualified 
on the date of the commencement of the Rules, 
cannot be recruited to the service even by way of 
second or third initial recruitment. Hence, the 
appointment of the 3rd respondent as junior scale 
(Grade II) in Pondicherry Judicial Service shall be 
a clear violation of the mandatory requirement of 
Rule 8 of the Rules. 
69. Mr.R.Krishnamurthi, learned Senior Counsel 
appearing on behalf of the Union Territory of 
Pondicherry, at the time of argument and before 
entering upon the questions in issue, sets outa few 
facts, which according to him, may be relevant for 
determining the questions [hat arisé for determi- 
nation in these writ petitiohs. The facts and con- 
ltentions sct out by him are as follows: 
“Pondicherry, which was a French Settlement 
in India, came to be merged in India dejucre 
with effect from 16.8.1962.and thereafter came 
to be the part of Union Territory of Pondich- 
erry. The Parliament enacted a law called the 
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Pondicherry Administration Act, 1962, to 
provide for the Administration of the Union 
Territory of Pondicherry comprised of the 
erstwhile French establishment at Pondich- 
erry, Karaikkal, Mahe and Yanam. As per the 
said Act, the jurisdiction of the Madras High 
Court was extended to Pondicherry in relation 
to the matters provided in the said Act. It was 
in 1966 that the Pondicherry Government 
enacted a law called the Pondicherry Civil 
Courts Act, 1966, providing for the categories 
of eourts in Union Territory of Pondicherry - 
and also providing that the appointments to 
the posts of various categories of Judges shall 
be made in accordance with the rules framed 
under Art.309 of the Constitution of India. 
The appointments to the various Judicial Offi- 
cers posts were thus made in accordance with 
the rules issued under Art.309 of the Constitu- 
tion of India. During 1979, the Government of 
Pondicherty considered the question of con- 
slituting a regular organised service for Judi- 


‘cial Officers in the Union Territory of Pondi- 


cherry. After deliberations and consultations 
with the Madras High Court, the Pondicherry 
Judicial Service Rules, 1980, was made by a 
Government Order dated 10.1.1980. Thesame 
was notified in the Gazette on 23.1.1980. Since 
the schedule to the rules was not correctly 
drawn up and required extensive modification, 
an amendment to the rules was issued. and 
notified on 17.12.1980. As per the said rules, 
the Pondicherry Judicial Service was to com- 
prise of two scales-senior scale and junior scale. 
The junior scale comprised of two grades, viz. 
Grade J and Grade I]. The recruitment to the 
service was provided for in Rule 7 of the Rules, 
according to which recruitment of personnel 
in thejunior scale (Grade IT) was to be made by 
the Administratcron the recommendations of 


- the High Court. Rule 8 contemplates an initial 


recruitment to the service which has been defined 
in Rule 2(g), viz. the first recruitment after the 
commencement of the Rules. Rule 9 provides 
for recruitment after the initia] recruitment 
from the Bar and the service. Accordingly, 
after the rules were notified and amendcd in 
December, 1980, the Government of Pondich- 
erry prepared a list of eligibic and suitable 


' persons as on 17.12.1980 for consideratioh for 


appointment under Rule 8 of the Rules. The 
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list of persons included all the Judicial Officers 
who were inservice as on 17.12.1980, who were 
appointed under the earlier Rules (which 
included the other respondents in W.P.No.14035 
of 1992), and also the Legal Advisers of the 
Government of Pondicherry in service as on 
17.12.1980, which included Edward Kumar, 
who was holding the post of Officer on Special 
Duty in the Law Department. The High Court 
considered the case of all such persons and 
taking into account the number of vacancies in 
Pondicherry Judicial Service, recommended 
the names of 17 persons for the 17 vacancies 
for appointment under Rule 8 of the Rules. It 
may be stated that though the 3rd respondent 
and the other respondents in W.P.No.14035 of 
1992 were qualified for appointment at the 
initial recruitment to the service, they were not 
appointed for want of vacancies. Based on the 
recommendations, the Administration passed 
orders appointing the 17 persons by order 
dated 25.7.1983 in G.O.Ms.No.54. It may be 
noted that before the initial recruitment was 
made and ordcrs issued on 25.7.1983, vacan- 
cies had arisen in various posts. Taking note of 
the fact that no regular recruitment could be 
made before the initial recruitment under Rule 
8, the Government initiated action and passed 
orders appointing four persons in June, 1983 
temporarily as District Munsifs under Rule 31 
of the Rules. Since the initial recruitment itself 
was made nearly three years‘after the Rules, 
vacancies had arisen in the meanwhile. The 
Government, taking note of the fact that there 
had been six left out officers, who were eligible 
to be recruited under Rule 8, and also four of 
the later entrants, who were appointed tempo- 
rarily, recommended their names numbering 
ten for appointment under the Rules. The ten 
officers comprised of four Judicial Officers 
who were in service as on 17.12.1980 but who 
were not appointed under Rule 8 for want of 
vacancies, two Legal Officers including the 3rd 
respondent Edward Kumar, who also could 
not be appointed under Rule 8 for want of 
vacancy and four Judicial Officers appointed 
in June, 1983 under Rule 31 of the Rules 
before the initial recruitment As per the Rules, 
the first six officers could have been appointed 
under Rule 8, but were not appointed for want 
of vacancies. There were four other Judicial 


[1993 


Officers appointed in the meanwhile who were 
in service at the time of initial recruitment. 
Therefore, their cases were submitted for 
consideration for appointment under the Rules. 
The said cases were considered by following 
the procedure contemplated under Rule 9 of 
the Rules. The Selection Committee contem- 
plated under Rule 10 considered their cases, 
who were suitable for recruitment under Rule 
9 and found eligible. The High Court consid- 
ered their cases along with the views of the 
Selection Committee and recommended the 
names of nine candidates for appointment under 
the Rules. Based on the said recommenda- 
tions, the Administrator had issued two 
orders. The first is G.O.Ms.No.31, dated 2.7.1984 
appointing five ‘persons including the 3rd 
respondent Edward Kumar to the post of Judi- 
cial Officers, junior scale (Grade II). The said 
five persons“ smprise of four judicial officers, 
who were appointed prior to the Rules under 
the old Rules and who could not be accommo- 
dated under the original order dated 25.7.1983, 
and the 3rd respondent Edward Kumar, who 
was also eligible but could not be appointed 
under Rule 8 under the order dated 25.7.1983. 
By another order of the same day, G.O.Ms.No.32, 
dated 2.7.1984, four other persons have been 
appointed under Rule 190na temporary basis. 
These persons comprise of the four persons 
who were appointed in June, 1983, undér Rule 
31 of the Rules, pending initial recruitment for 
various vacancies. 
70. Thus, it is argued by Mr.R.Krishnamurthi, 
learned Senior Counsel for the contesting respon- 
dents, that from the facts stated above, that the 
five officers appointed under G.O.Ms.No.31, dated 
2.7.1984 were eligible to be appointed under Rule 
Sof the Rules, but could not be appointed for want 
of vacancy and therefore were termed by the 
respondents in' the files as supplementary to the 
initial recruitment. But, it would be seen that they 
have been appointed following the procedure under 
Rule 9 of the Rules, they being fully qualified and 
eligible under the said Rules. The 3rd respondent 
Edward Kumar, who was appointed as juniorscale 
(Grade Il) in the Pondicherry Judicial Service, was 
holding the post of officer on Special Duty at that 
time and he was allowed to continue in the post. 
Later on, the cases of all the officers including the 
3rd respondent were considered for promotion to 
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the post of junior scale (Grade 1), Pondicherry 
Judicial Service, and by order dated 27.2.1992, 
they were promoted to junior scale (Grade I), 
Pondicherry Judicial Service. It is at that stage the 
three writ petitions have been filed questioning 
both the orders dated 2.7.1984 and 27.2.1982. 

71. As regards the contention of Mr.G.Masilamani, 
that the order dated 2.7.1984 appointing the 3rd 
respondent and others to junior scale (Grade II), 
Pondicherry Judicial Service cannot be justified 
under Rule 8 of the Rules nor is it valid in terms of 
Rule 9 of the Rules and the challenge relating to 
the validity of the order dated 27.2.1992 promot- 
ing the 3rd respondent to juniorscale (Grade I) of 
the Pondicherry Judicial Service on various grounds, 
Mr.R.Krishnamurthi, submits as follows: Accord- 
ing to him, the order dated 2.7.1984 appointing 
the 3rd respondent and others as junior scale 
(Grade IT) of the Pondicherry Judicial Service, 
could be well justified under Rule 9 of the Rules. 
The only alleged deficiency and requirement said 
to be wanting in the matter of recruitment under 
Rule 9of the Rulesin relation to these candidates 
is that an advertisement had not been made as 
contemplated by Rule 12 of the Rules. It is stated 
that the 3rd respondent and others were fully 


~ qualified to be appointed as junior scale (Grade 


II), Pondicherry Judicial Service, under Rule 9 of 
the Rules and that they have been duly considered 


` by the Selection Committee and recommended by 


the High Court as contemplated by the Rules. 
Mr.R.Krishnamurthi, learned Senior Counsel 
appearing for the contesting respondents, drew 
my attention to File No.1, that the consideration 
for appointment in 1983-84 has been confined co 
the in-service candidates and that too in respect of 
persons who are eligible to be appointed but could 
not be appointed under Rule 8 of the Rules for 
want of vacancies. In these circumstances, 
Mr.R.Krishhamurthi, submits that the require- 
ment of advertisement might have been consid- 
ered unneccssary by the High Court. According to 
him, the word ‘shall’ in Rule 12 has to be read as 
‘may’ to enable a discretion in the High Court to 
mec: such contingencies, and to hold otherwise 
would be to render an exercise to be made without 
any purpose in a given situation like the present 
one. He also refers to the decisions reported in 
Mis.Rubber House v. M/s.Excellsior Needle Indus- 
tries Private Limited, ALR. 1989 S.C. 1160: (1989)1 
J.T. 488: 1988 H.R.R. 193: (1989)2 S.C.C. 413: 
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(1989)45 Punj.L.R. 584 and State of Madhya Pradesh 
v. M/s.Azad Bharat Finance Co., 1967 M.LJ. (Crl.) 
439: (1966)2 S.C_A. 336: 1967 CrL LJ, 285: 1967 
M.P.LJ. 14: (1967)2 S.CW.R. 1111: 1967 S.C.D. 
29: 1967 Jab.LJ. 153: 9 Law Rep. 235: (1967) 
S.C.J. 815: 1966 S.C.R. (Supp.) 473: AIR. 1967 
S.C. 276, to show that the word ‘shall’ in Rule 12 
can be read as ‘may’ in the context. 
72. Even otherwise, according to Mr.R. 
Krishnamurthi, in view of Rule 32 of the Rules, 
which enables the Administrator to relax the Rules, 
and having regard to the fact that the entire excr- 
cise has been approved by the Administrator after 
the High Court had recommended, it can be taken 
that the requirement of Rule 12 of the Rules had 
been relaxed. Therefore, the learned Senior Coun- 
sel submits that the appointment of the 3rd 
respondent and others cannot be invalidated on 
the ground of non-compliance with the advertise- 
ment as required under Rule 12 of the Rules. 
73. According to Mr.G.Masilamani, learned Sen- 
ior Counsel for the petitioners, the 3rd respon- 
dent was Overaged as on the date of the com- 
mencement of the Rules viz. 23.1.1980 since he 
was aged about 40 years in 1980. As per the 
unamended Rule 11(3), the age limit was 32 years. 
This Rule 11(3) was amended on 3.11.1983 by 
inserting an explanation exempting the service 
candidates from age qualification. Therefore, the 
3rd respondent was unqualified even for regular 
appointment. It is because of that the 3rd respon- 
dent’s recruitment is sought to be sustained under 
Rule 8 (initial recruitment), which does not con- 
tain age qualification. Mr.G.Masilamani, further 
contends that the promotion of the 3rd respon- 
dent from junior scale (Grade II} to junior scale 
(Grade I) is bad in law for the following reasons: 
(a) As the appointment of the 3rd respondent 
in the post ofjunior scale (Grade II) is bad, any 
promotion made therefrom is also equally bad 
and hence, is liable to be set aside. 
(b) The post of junior scale (Grade J) is a 
promotional post from junior scale (Grade II) 
based on merit-cum-seniority. It is an admit- 
ted case that the 3rd respondent had notserved 
even a Single day as a Judicial Officer in the 
junior scale (Grade IT) and hence, his promo- 
tion in reality is a direct recruitment to junior 
scale (Grade T) contrary to the Rules. 
(c) Rule 7(2) provides that promotion from 
one grade to another shall be made on the 
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recommendations of the High Court. Recom- 
mendation necessarily involves objective 
assessment of the merit and suitability of the 
candidate for the higher promotional post taking 
into consideration the past service in the feeder 
post. If a candidate for whatever reason had 
not served at all in the lower feeder post, there 
shall be nothing or no material available in the 
service record of the candidate to enable the 
recommending authority to consider and 
assess the merit and suitability of the candidate 

to the higher post to make recommendation as 
required under the Rules. Recommendation 
of the High Court for promotion from junior 
scale (Grade II) to Grade I, Pondicherry Judi- 
cial Service was made only by scrutinising the 

- félevant service record of eligible candidates. 
: Hence, according to Mr.G.Masilamani, the 
recommendation, if any, made by the High 
Court Tor promotion of the 3rd respondent 
without Lany palria whatsoever in the post of 
junior ‘seale -(Grade _ ID shall ,be clearly 
improper, irregular- did cOntrary»to the 


requirement of the Rules in jts lester and spirit. ` 


Therefore, he contends that the promotion of 
the 3rd respondent to junior scale (Grade J) 
cannot be sustained. According to him, the 
expericnce, if any, of the 3rd respondent in the 
post of O.S.D., Under Secretary and Deputy 
Secretary to Government, Law Department, 
shall not constitute as relevant materials for 
consideration for the promotion from the post 
of junior scale (Grade II) to the-post of junior 
scale (Grade I) in the Pondicherry Judicial 
Service because the experience in those posts 
are irrelevant and immaterial for the post of 
junior scale (Grade 1). 

74. Mr.G.Masilamani, further submits that the 
promotion of the 3rd respondent to the post of 
juniorscale (Grade 1) cannot besustained since he 
had ‘Nil” experience and hence, ‘Nil’ merit in the 
post of junior scale (Grade II). He then submits 
that promotion and fixation of inter se seniority in 
the promotional post should be done on the 
comparative merit of the candidates. The 3rd 
respondent having had ‘Nil’ merit in the post of 
junior scale (Grade l), he could not have been 
compared with other candiddtes in the post of 


junior scale (Grade II) for promotion and fixation ° 


of seniority inter se. Therefore, according to 
Mr.G.Masilamuni, the comparison of the 3rd 
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respondent with other candidates for promotion 
is clearly improper and violative of Art.14 of the 
Constitution of India since unequals cannot be 
compared with equals and decision arrived at. 
According to him, the service in the Judicial 
Department and the service in the executive-Law 
Department, cannot be compared at all to arrive 
at the relative merits of the candidates. 

75. In: answering the contentions of 
Mr.G.Masilamani, relating to the validity of the 
order dated 2.7.1984 that the 3rd respondent was 
not a legal adviser and not qualified to be 
appointed under the Rules and that he was over 
aged for appointment in terms of the, Rules, 
Mr.R.Krishnamurthi, learned Senior Counsel, 
submits that the above contentions of 
Mr.G.Masilamani are incorrect and untenable. 
According to him, the 3rd respondent possessed 
the necessary qualifications for appointment as a 
junior scale (Grade II) officer under Rule 9 of the 


.Rules. He was also qualified for appointment: ` 


under Rule 8 of the Rules as op 17.12.1980, which 
was the crucial date for the purpose of appoint- 
ment under Rule 8 of the Rules, as it was on the 
said date that the. Schedule to the Rules was 
amended. Having regard to the fact, that the Rules 
could be operated on the basis of the post enumer- 
ated in the Schedule and the further fact that the 
Schedule to the Rules was found to be inapt and 
incorrect which required amendment and it was ' 
‘amended only on 17.12.1980, the crucial date was 
construed only as 17.12.1980 by the High Court as 
well as the Government of Pondicherry. 

76. In support of his contention Mr.R. 
Krishnamutthi, refers to File No.1 which accord- 
ing to him, would go to support the above propo- 
sition. That apart, the contention relating lo age 
qualification is also without substance as the rule 
relating to age had been amended in November, 
1983, and the appointment under Rule 9 of the 
Rules was made only on 2.7.1984. Thercfore, 
Mr.R.Krishnamurthi, learned Senior Counsel, . 
submits that the contention of Mr.G.Masilamani, 
that the 3rd respondent did not possess the quali- 
fication or was overaged is without substance. In 
regard ‘to the other contention raised by 
Mr.G.Masilamani relating to the validity of the 
appointment dated 2.7.1984 and also the order of 
promotion dated 27.2.1992, viz., thosc orders are 
violative of basic structure of the Constitution of 
India, Mr.R.Krishnamurthi submits that they are 
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not violative of the Constitution of India. Accord- 
ing to him, the post in junior scale (Grade II) of the 
Pondicherry Judicial Service is on the lower rung 
of the Judicial Service. The Rules contemplate the 
appointment ofan advocate as wellas a member of 
aservice holding the necessary Iaw qualification to 
be appointed to the said post. As a matter of fact, 
every State including Tamil Nadu have got rules 
which enable members from the services having 
law qualification to, be appointed to the post of 
District Munsif-cum-Magistrate. According to the 
learned Senior Counsel Mr.R.Krishnamurthi, 
neither Art:50 of the Constitution nor-the deci- 
sions referred to by the petitioners would invali- 
date either the said Rules or provisions enablinga 
service candidate having a law qualification to be 
appointed to posts like District Munsifs or Magis- 
trates. In the circumstances, the learned Senior 
Counsel submits that the contention of the peti- 
tioners’ learned Senior Counsel in this regard are 
also without any basis. 


77. The other contentions raised by the petition-- 


ers.in relation to the validity of the order dated 
2.7.1984, are that -the-same ‘cannot -be justified 
under Rule8 of the Rules as according to him, the 
said rule contemplates only one initial recruit- 
ment and not successive orders of initial recruit- 
ment. While it may be possible to contend to the 
contra, it is submitted that the said question need 
not be gone into as the impugned order dated 
2.7.1984 could be justified under Rule 9 of the 
Rules. According to Mr.R.Krishnamurthi, the entire 
process of selection and appointment contem- 
plated by Rule 9 has been followed excepting 
adverlisement. In the circumstances, the order 
dated 2.7.1984 cannot be said to be illegal or 
irregular. 

78. As regards the challenge relating to the order 
dated 27.2.1992 promoting the 3rd respondent 
and others from junior scale (Grade II) to junior 
scale (Grade I) of the Pondicherry Judicial Serv- 
ice, the following are the submissions made by the 
contesting respondents. The 3rd respondent had 
been appointed to junior scale (Grade II) on 
2,7.1984. It is not open to the petitioners to ques- 
tion the validity of his appointmentas juniorscale 
(Grade II) officer at this stage while secking to 
challenge his promotion dated, 27.2.1992. In this 
context, my attention was invited to the decisions 
rcported in Narendra Chadha v. Union of India, 
ALR. 1986 S.C. 638: 1986 Lab.I.C. 590: (1986)2 


` 


S.CC. 157: (1986)1 S.CJ. 307: (1986)1 Ser.L-J. ' 
287: (1986)1 Lab.L.N. 665 and A.I.R. 1917 P.C. 
142. Therefore, the learned Senior Counsel for 
the contesting respondents submits that the con- 
tention of the petitioners deserves to be rejected. 
79. Lam unable to give my seal of approval to the 
argumentofMr.R.Krishnamurthi, learned Senior 
Counsel, that the 3rd respondent was qualified for 
appointment under Rule 8 of the Rules as on 
17.12.1980 which was the crucial date of appoint- 
ment under Rule 8 of the Rules asit was on the 
said date that the Schedule to the Rules was 
amended. Rule 1(2)- of the Rules says that the 
Rules shall come into force from the date of 
publication in the Official Gazette, ie, from 
23.1.1980. The abovesaid rule has categorically 
fixed the date of coming into force of the Pondich- 
erry Judicial Service Rules, 1980, as the date of 
publication in the Official Gazette. The Rules do 
notanywhere state that the commencement of the 
same would get postponed each time an amend- 
ment to the Rules is made and it is that date of 
publication of the amended rule which would be 
reckoned as the date on which the Rules cameinto 
force and not the date of publication of the origi- 
nalamended Rules. Hence, the amendment to the 
Schedule published on 17:12.1980 cannot said to 
have postponed the date of commencement of the 


Rules to that date as that goes contrary to the 


above Rules. The postponement of the date of 
commencement of the Rules could be made only 
by a specific amendment made in accordance with 
Art.234 of the Constitution of India and not by 
interpretation of the Rules to suit the conven- 
ience, that too, contrary to a specific rule which 


ı fixes the date for coming into force of the Rules. 


80. I have also perused File No.1 (File No.42-8/80- 


*LLD) produced by the Government of Pondich- 


erry. It is mentioned therein that the Pondicherry 
Judicial Service Rules, 1980, as approved by the 
Government of India have been notified in the 
Extraordinary Gazette of Pondicherry dated 


- 23.1.1980 and as per these-rules, the High Court 


has torecommend to the Administrator of Pondi- 
cherrysuitable persons from amongst the Judicial’ 
Officers and Legal Advisers to Government in 
service in the Union Territory of Pondicherry, for 
initial recruitment to the service. The letter dated 
28.7.1980 in D.O.No.42-8-80-LLD sent by Thiru 
A.Chandrasekhara Menon, Secretary to Govern- 
ment, Law and Labour Department, Government 


' 
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of Pondicherry to Dr.David Annoussamy, Chief 
Judge, Pondicherry (as he then was) can also be 
usefully referred to in this context for two purposes 
viz, (1) to notice that the Pondicherry Judicial 
Service Rules, 1980, came into force with effect 
from23.1.1980and (2) that the initialconstitution 
of theservice should be made in pursuance of Rule, 
8 of the Rules. It runs thus: 
“Dear Dr.David Annoussamy, 
As you are aware the Pondicherry Judicial 
Service Rules, 1980, have come into force with 
effect from 23rd January, 1980. The initial 
constitution of the service should be made in 
pursuance of Rule8of the Rules and necessary 
particulars for the purpose have to be fur- 
nished to the High Court for making their 
‘ recommendations, for the initial recruitment. 
Iam to point out that the initial recruitment to 
the service should be made inter alia from 
among the Judicial Officers in service in the 
Union Territory of Pondicherry at the time of 
commencement of the above Rules. I am, 
therefore, to request that the particulars of 
posts and all eligible Judicial Officers may 
kindly be furnished in triplicate in the pro- 
forma enclosed. 
The service cards of the officers-and their 
uptodate character rolls may also be sent as 
early as possible. 
With regards, 
Yours Sincerely, 
(Sd.) A-Chandrasekhara Menon.” 
81. As contended by Mr-R.Krishnamurthi, learned 
Senior Counsel for the contesting respondents, if 
ee OE 
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the date of commencement of the Rules is post- 
poned to the date of amendment of the Rules, it 
shall cause uncertainty and absurd results. Fur- 
ther, acts done prior to the amendment of the 
Rules would become irregular and even illegal if 
the date of commencement of the Rules is reck- 
oned from the date of the amendment. By no 
stretch of imagination an interpretation can be 
made rendering the date of commencement of the 
Rules as an uncertain and fluctuating one. Fur- 
ther, the date of commencement of a rule should 
be a definite one because the date of commence- 
ment shall be the date on which the qualification 
and eligibility shall be determined. The Rules 
under consideration are one made under Art.309 
read with Art.234 of the Constitution of India and 
the same cannot be changed by the Governmentof 
Pondicherry and the High Court in their adminis- 
trative jurisdiction. Therefore, the date of com- 
mencement of the Rules shall only be 23.1.1980 
and not any other later date. Iam, therefore, of the 


‘view, that the 3rd respondent was not qualified for 


recruitment under Rule 8 of the Rules and I reject 
the submissions made by Mr.R.Krishnamurthi, 
learned Senior Counset for the contesting respon- 
dents in this regard and accept the arguments of 
Mr.G.Masilamani, learned Senior Counsel 
appearing for the petitioners. 

82 It is relevant at this stage to refer to the bio- 
data and service particulars of the 3rd respondent 
Edward Kumar, which are available in the records 
produced by the Government of Pondicherry, as 
follows: 


Date of Birth 

Worked as Assistant (Secretariat) - to 
Non-gazetted in the Government of 
Pondicherry 

Worked as Junior Superintendent 
(Secretariat) 

non-pazetted. 

Worked as Assistant 

(Secretariat) 

non-gazetted. 

Worked as 

Sub Registrar. 


Passcd the Law Degree 
Appointed as Superintendent 
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lo 
6.3.1980 


1.2.1981 | 
7.3.1980 


16.6.1984 


(Non-gazetted) in Law and Labour 
Department and was holding that post till 
6.3.1980. i ; 

The post of Superintendent was a non-gazetted 
Group ‘C’ post as per Recruitment Rules pub- 
lished in G.O.Ms.No. 1-98/68-LLD, dated 1.8.1968. 
It was upgraded as Group ‘B’ Gazetted post only 
under Recruitment Rules dated 18.9.1990. The 
qualification prescribed for appointment to the 
post of Superintendent, Law Department, was a 
minimum of three years experience in the Law 
Department. The 3rd respondent never worked 
in the Law Department prior to his appointment 
as Superintendent and hence not qualified and 
had no experience at all much less three years 
experience as on the date of his appointment to 
the post of Superintendent, Law Department on 
20.3.1978. The appointment of the 3rd respon- 
dent as Superintendent, Law Department, was 
purely on ad hoc basis and he was regularised in 
the post only on 1.2.1981 and was placed on 
probation for two years. 

Date of regularisation and placing on probation. 
Appointed as Officer on Special Duty (Codifica- 
tion) (Ad hoc), even before he was regularised in 
the feeder post of Superintendent, Law Depart- 
ment. 

The qualification for the appointment of O.S.D. 
was a minimum of three years experience as 
Superintendent, Law Department. The 3rd 
respondent was not qualified as he had only two 
years experience as Superintendent. Hence, even 
while making the appointment as O.S.D. it was 
mentioned in the file as ‘not qualified’. The post 
of O.S.D. was assigned to the 3rd respondent 


> with the duty of Codification of Statutes (Not 


giving legal advice). 
In reply to a question raised by the High Court 


. Registrar as to who were the “Legal Advisers” 


the Government of Pondicherry replied on 
4.3.1982 stating that the following Gazetted 
Officers are competent to give legal advice. 


1. Law Secretary Rs.1,500-,2000 
2. Deputy Secretary Rs.1,100-1,600 
3. Under Secretary Rs.840-1,200 


4. Officer on Special Duty Rs.650-1,200 
The post of Superintendent, Law Department ` 
was not one among the Legal Advisers. , 
3rd respondent was appointed as Legal Adviser 


-- Only after the publication of the Rules. 


Government of Pondicherry issued a memo to 


$ 
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1985 
27.7.1988 ^ 
\ 18.11.1991 


27.2.1992 


28:2.1992 
11.3.1992 


83. A bare look into the bio-data of the 3rd respon- 
dent shows that all the offices listed in the bio-data 
and the service particulars are neither judicial nor 
part of any judicial service, but are appointments 
under the control of the executive. It is also not 
disputed that the 3rd respondent never acted in 
any judicial office prior to his appointment as 
Special Officer-cum-Additional Subordinate Judge. 
I, therefore, agree with Mr.G. Masilamani, learned 
Senior Counsel for the petitioners, that the 3rd 
respondent is not qualified for appointment as 
juniorscale (Grade II), Pondicherry Judicial Serv- 
iceand later promoted to juniorscale (Grade I) of 
the Pondicherry Judicial Service. Needless to state 
that the independence, efficiency and integrity of 
the judiciary can only be maintaincd by selecting 
the best persons in accordance with the procedure 


Unamended Rule 11 
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the 3rd respondent calling for 

option to join the Pondicherry Judicial Service. 

The same was received by the 3rd respondent 

only on 17.6.1984. 

Letter of option sent by the 3rd respondent to 

join the Pondicherry Judicial Service. 

Minutes of the Selection Committee held at 

Rajnivas in which the 3rd peponeeut was 

selected. 

High Court, Madras, communication approving 

the selection and recommending the appoint- 

ment of the 3rd respondent to Pondicherry Judicial 

Service. The same was made on 8.5.1984 even 

before the 3rd respondent gave his consent, 

which was on 16.6.1984 to join the Pondicherry 

Judieiat Service. 

Deputed for training in Legislative Drafting in 

Government of India. 

Promoted and appointed as Under Secretary to 

Government, Law Department. 

Promoted and appointed as Deputy Secretary to 

Government, Law Department. 

Promoted and appointed as Junior Scale Grade 

I, Pondicherry Judicial Service as Special Offi- 

cer-cum-Additional Subordinate Judge. 

3rd respondent assumed charge. 

Writ petition filed questioning the appointment 

of the 3rd respondent to the Pondicherry 

Judicial Service. 
provided. under the Constitution of India. The 
above objectives enshrined under the Constitu- 
tion cannot be achieved unless the functionaries 
accountable for making appointments. act with 
meticulous care and utmost responsibility., 
84. Rega rding the submission of Mr.R. 
Krishnamurthi, that the appointment of the 3rd 
respondent could be sustained under Rule 9 of the 
Rules, I am of the view that the said contention 
also cannot be countenanced for the following 
reasons. The 3rd respondent's name was taken up 
for consideration.to the post of junior scale (Grade 
Il), Pondicherry Judicial Service, as early as 29.1982, 
as could beseen from pages 10and 11 of File No.1. 
Rule 11 of the Rulesas it originally stood and after 
its amendment runs as follows: 


Amended Rule 11 as per Extraordinary 
Gazette No.27. dated 27.11.1983 





11. The qualifications 


11(1) The qualification for 
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for direct recruits to 
the junior scale shall 
be as follows 
1. must be a citizen 
. of India 

2. a person practising 
as an Advocate in India 
or a person qualified 
to be admitted as an 
Advocate under the 
Advocates’ Act, 1961. 
3. not more than 32 
years of age on the 
1st day of January of 
the year in which his 
appointment was made. 
The qualifications for 
direct recruits in the 
senior scale shall be 
as follows: 
(a) must be a citizen 
of India; 
(b) must have practi- 
sed as an advocate 
for not less than 
seven years; and 

, (c) must have attained 
the age of 35 and not t 
attained the age of 45 ' 
on the 1st day of Janu- 
ary of the year in which 
his appointment is made. 


direct recruits to the junior scale 
in the service shall be as follows, 
namely: 

(a) must be a citizen of India; 


(b) must have practised as an Advocate or 
must have held any-post under the Central 
or State Governments or Union Territory 
Administrations requiring knowledge of 
law, for a period of not less than 

years; and 

(c) must be not more than 32 years of age 
on the tst January of the year in which 

his appointment is made. 


2. The qualification for direct recruits 

to the senior scale in the service shall 

be as under: 

(a) must be a citizen of India; 

(b) must have practised as an advocate or 
must have held any post under Central or 
State Governments or Union Territory 
Administrations requiring special 
knowledge of law for a period of not less 
than ten years; and 

(c) must have attained the age of 35 

years and not attained the age of 45 

years on the 1st of January of the year 

in which his appointment is made. 
Explanation: In the case of persons 
recruited from service, the 

qualification as to age shall not apply. 


— Or rr — aaae M 


85. The qualification prescribed under Rule 11(2) 
of the Rules as it stood till the amendment of the 
said Rules on 27.11.1983, was that a person should 
be practising as an Advocate in India or a person 
qualified to be admitted as an Advocate under the 
Advocates’ Act, 1961. The 3rd respondent was 
employed in the Government of Pondicherry. 
Hence, he was neither a practising advocate nor 
was he eligible to be admitted as an advocateas per 
Rule 49, Part VI, Chapter II, Section 7 of the Bar 
Council of India Rulcs. Under the said Rule, a full 
time cmployce cannot enroll himself as an advo- 
cate. However, the name of the 3rd respondent 
was approved for appointment by the Selection 
Committecand his appointment was also notified 
in the Gazette of Pondicherry. It is ununderstand 
able as to how the Law Department, Government 
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of Pondicherry, initiated the name of the 3rd 
respondent for appointment to the post of junior 
scale (Grade II) as early as September, 1982 when 
he was not qualified at all under Rule 11(2) of the 
Rules as then existed. Similarly, as in September, 
1982, he was aged 42 years, which is a disqualifica- 
tion as per Rule 11(3) of the unamended Rules 
which fixes the age limit as 32 years. The service 
candidates were excmpted from age qualification 
only by insertion of an Explanation clause by 
amendment to Rule 11 published in the Gazette 
on 27.11.1983. 

86. As per the 1983 amendment of Rule 11 of the 
Rules, advocates and persons in service under 
Central, State or Union Territory Administra- 
lions stand or cqual footing. Hence, for regular 
appointment uncer Rule 9 read with Rules H and 
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12 of the Rules, a person in Government service 
cannot be handpicked and considered without 
resorting to Rule 12. Any such selection shall be 
wholly violative of not only Rule 12 of the Rules, 
but also Arts.14 and 16 of the Constitution of 
India. Equality of opportunity for public employ- 
ment and guarantee against discrimination are 
constitutional rights which cannot be violated by 


the Government, much less by the High Court, be’ 


it in its administrative or judicial jurisdiction. 
Hence, the submission made by Mr.R. Krishna 


‘murthi, learned Senior Counsel on behalf of ' 


respondents 1, 2and 4 that the appointmentof the 
3rd respondent to the Pondicherry Judicial Serv- 
ice without following the requirements of Rule 12 
of the Rules was not bad in law, cannot be counte- 
nanced. 2 
87. At this stage, it has to be bornein mind that the 
direct recruitment of Legal Advisers to Govern- 
ment at the time of initial constitution, without 
calling for applications and without conducting 
any test under Rule 8 of the Rules, cannot be 
imported into Rule 9 read with Rules 11 and 12 of 
direct recruitment. Rule 8 of the Rules is a transi- 
tional one time recruitment provision whereas 
Rule 9 read with Rules 11 and 12 are regular and 
permanent provisions. The appointment of the 
3rd respondent cannot, therefore, be sustained by 
reading the word ‘shall’ in Rule 12 as ‘may’ since, 
if done so, the said rule shall become unconstitu- 
_ tional as one being violative of Arts.14 and 16 of 
the Constitution of India. oo 
88. The contention of Mr.R.Krishnamurthi, leamed 
Senior Counscl, in regard to the relaxation of 
Rule 12 of the Rules also cannot be sustained, 
since the appointment of the 3rd respondent under 
Rule 9 cannot be sustained by implied relaxation 
of the Rules. It is a well accepted proposition of 
law that the provision for relaxation of the Rules 
shall be resorted to sparingly.only to avert and to 
thwart hardship and injustice to individuals by the 
enforcement of the Rules. Even then, such relaxa- 
tion shall be made by the Administrator after 
consultation with the High Court and for the 
reasons recorded in writing therefor. In the case of 
the 3rd respondent, none of the aforesaid require- 
ments was satisfied for the relaxation of the Rules. 
No injustice or hardship was sought to be averted 
in the case of the 3rd respondent by appointing 
him directly to the Pondicherry Judicial Service 
‘without recourse to the requirement of Rule 12. 
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Similarly, the Lieutenant Governor neither had 
consulted the High Court nor had he passed any 
order relaxing the rules much less recording the 
reasons therefor. File No.1, paragraph 10 (page 
No.3) contains only the notes prepared by the Law 
Secretary. There is nothing to suggest that pro- 
ceedings were taken by the Lieutenant Governor 
for relaxing the rules in consultation with the High 
Court. The mandatory requirements of the Rules 
have to bestrictly complied with by the Lieutenant 
Governor failing which such acts shall be arbitrary 
and discriminatory and consequently ultra vires 
Arts.14 and 16 of the Constitution of India. 

89. With regard to the argument of Mr.R. 
Krishnamurthi, learned Senior Counsel, for the 
contesting respondents that Rule 31 has no appli- 
cation to the 3rd respondent, Lam of the view that 
Rule 31 is a transitional provision. Till such time 
persons are appointed to cadre posts as per the 
provisions of the recruitment rules, the said posts 
were allowed to be held by persons who were 
appointed to the cadre posts either before or after 
the commencement of the Rules. This rule had 
been enacted taking into consideration the delay 
involved in the regular selection and posting of 
Judicial Officers as per the procedure provided 
under the Rules and also the necessity to man the 
said posts till then as it would be inadvisable to 
keep the judicial posts vacant. Rule 31 shall have 
no application in the case of the 3rd respondent 
since he was never holding any cadre post in the 
Pondicherry Judicial Service. 

90. In regard to the argument of MrR. 
Krishnamurthi, in respect of Rule 30, I am of the 
view that thesaid rule also will have no application 
to this case since at no point of time the Adminis- 
trator (Lieutenant Governor) entertained any doubt 
as regards the interpretation of these rules and 
hence, there was no occasion for him to decide any 
question as to the interpretation of the rules in 
consultation with the High Court. The files of the 
Government of Pondicherry and the High Court, 
Madras, do not contain any material to suggest the 
invoking of Rule 30atany point of time. When the 
rule is clear, there can be no decision as to its 
meaning. 

91. At the time of argument Mr.G.Masilamani, 
learned Senior Counsel for the petitioners while 
questioning the validity of the impugned orders 
submitted that the 3rd respondent has not served ` 
in any judicial post, viz. junior scale (Grade II) of 
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the Pondicherry Judicial Service even fora single 
day and therefore, there was no occasion to con- 


sider his case on merit in an objective manner in - 


respect of the lower feeder category. In answering 
this Mr.R.Krishnamurthi, learned Senior Coun- 
sel appearing on behalf of the contesting respon- 
dents, submits that the above contention is mis- 
conceived and overlooks the scope of the Rules. 
As per Rule 5(1), the appointment to the Pondi- 
cherry Judicial Service is to be made to the corre- 
sponding scale and grade and not against any 
specified post. Rule 7(2) deals with promotion 
from one scale to another and from one grade to 
another. Rule 2(d) of the Rules defines a ‘member 
of the service’ to mean, a person appointed in a 
substantive capacity to either scale of the service. 
The 3rd respondent was appointed as a junior 
scale (Grade II) officer without prejudice to his 


continuing officiation as Officer on Special Duty , 


0n2.7.1984. Thercfore, according to Mr.R. Krish- 
namurthi, the 3rd respondent cannot be said to be 
a person not belonging to junior scale (Grade II) 
of the Pondicherry Judicial Service so as to disen- 
title him for promotion. Further, he submitted 
that his service has been assessed by the High 
Court as well as by the Government of Pondich- 
erry and his promotion was based, on the recom- 
mendations made by the High Court as required 
under the Rules. In this view, Mr.R. Krishnamurthi 
submits that the contention of the petitioners in 
this regard deserves to be rejected. 
92. At the time of hearing, I also raised a query as 
to whether the Government of Pondicherry has 
any record to show that the 3rd respondent has 
assumed charge as junior scale (Grade I) officer 
in the Pondicherry Judicial Service, to which 
Mr.R.Krishnamurthi, learned Senior Counsel 
appearing for the Government of Pondicherry 
fairly concedes that the Government has no rec- 
ord to show that he has assumed Office as junior 
scale (Grade IT) officer in the Pondicherry Judicial 
Service. 
93. Fo my further query that when the 3rd respon- 
dent had not assumed office in any one of the posts 
in junior scale (Grade IL) of the Pondicherry Judi- 
cial Service pursuant to the order of appointn.cnt 
dated 2.71984, how he could be said to have been 
effectively appointed to the Pondicherty Judicial 
Service so as to enable him to be promoted to 
junior scale (Grade I) post in the Pondicherry 
‚Judicial Service, Mr.R. Krishnamurthi, learned 


Senior Counsel submits as follows: 
The Pondicherry Judicial Service contemplates 
appointment to the service in the respective 
scale or grade and not to any post in the said 
_ service. The 3rd respondent, like others, had 
been appointed to the service to the corre- 
sponding scale and grade. That would take 
- effect notwithstanding that there is no 
appointment or officiation in a particular post 
_ borne on the Pondicherry Judicial Service. 
Therefore, he submits, that it cannot be said 
that the 3rd respondent was not a member of 
the service as-junior scale (Grade II) officer. 
Secondly, he contends that it is permissible for 
a person to be appointed to a particular scale 
or grade ina particular service, notwithstand- 
ing the fact that he is holding another post and 
continues to hold the said post without preju- 
dice to his appointment. Thus, according to 
him, forall the foregoing reasons, the appoint- 
ment:of the 3rd respondent as junior scale 
(Grade II) officer in the Pondicherry Judicial 
Service and his promotion as Grade I officer in 
the junior scale of the Pondicherry Judicial 
Service cannot be said to be invalid or irregular 
and the.writ petitions deserve to be dismissed. 
94. I am unable to accept the said contention of , 
Mr.R.Krishnamurthi. The 3rd respondent after 
his appointment to the Pondicherry Judicial Serv- 
ice did not join the service and he failed to submit 
himself to the control of the High Court under 
Art.235 of the Constitution of India. As a matter 
of fact; the 3rd respondent continued in the Law 
Department and even enjoyed several promo- 
tions in that Department. The recitals in the 
appointment order of the 3rd respondent allow- 
ing him to continue in the Law Department were 
added by the Government of Pondicherry. The 
High Court records do not disclose any order by 
the High Court deputing the 3rd respondent to 
Law Department It would be relevant to mention 
here that Rule 24 says that a person appointed to 
the judicial post shall take oath of allegiance to 
India and to the Constitution of India. As stated 
earlier, and as fairly conceded by Mr.R. ° 
Krishnamurthi, learned Senior Counsel for the 
contesting respondents, the 3rd respondent had 
not joined the Judicial Service and has not taken 
the oath of allegiance. Hence, Iam of the view that 
a person who had not joined the service cannot 
claim seniority, promotion and other benefits 
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including implied relaxation in the said service. It 
means, the 3rd respondent after finishing his work 
in the Law Department may join Pondicherry 
Judicial Service at a later date, but he never joined 
the Pondicherry Judicial Service. 

95. The 3rd respondent’s promotion to junior 
scale (Grade I) of the Pondicherry Judicial Serv- 
ice, was also bad in my viewsince he was not placed 
on probation as required by Rule 14(2) of the 
Rules in the post of junior scale (Grade IT) when 
all the others who were appointed along with him 
were placed on probation. Therefore, the 3rd 


respondent cannot be given a special, distinct and 


different treatment from others who came to be 
appointed along with him. Any such special treat- 
, ment shall amount to unjust discrimination and 
violative of Art.14 of the Constitution besides 
being bad for bias in favour of the 3rd respondent 
at the time of his appointment and also at the time 
of promotion. In view of the fact that the 3rd 
respondent is yet to be confirmed in the feeder 
category of junior scale (Grade II), he cannot be 
promoted on regular basis and appointed perma- 
nently in the higher post of junior scale (Grade I) 
of the Pondicherry Judicial Service. For this rea- 
son also, the promotion of the 3rd respondent to 
junior scale (Grade I) of the Pondicherry Judicial 
Service cannot be sustained. 

96. Rule 26 provides for imparting training to the 
appointees of junior scale (Grade I1), Pondicherry 
Judicial Service. Since the 3rd respondent had not 
joined the post of junior scale (Grade II), he had 
not undergonc training as required by the Rules. 
Hence, he was not cligible to sit and dispose of 
cases as a Judicial Officer in junior scale. Further, 
he is not entitled to be confirmed in the post of 
junior scale (Grade II), since he had not under- 
gone the training as required under the Rules. 
Therefore, he cannot be promoted to the junior 
scale (Grade I) as he is not qualificd even to be 
regularised in the post of junior scale (Grade I) 
for want of training. 

97. Mr.R.Krishnamurthi, submits that the 3rd 
respondent has been dealt with in a special man- 
ncr, as alleged by the learned Senior Counsel for 
the petitioners, is incorrect. According to him, all 
the five persons who were appointed on 2.7.1984 
were not placed on probation. As referred to 
alrcady, since these persons were a class by 
themselves, viz. they were cligible to be appointed 
under Rule 8 but could not be appointed for want 
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of vacancies, they were considered and appointed 
under Rule 9 of the Rules in a substantive capac- 
ity. Therefore, Mr.R.Krishnamurthi submits, that 
the question of violation of Art.14 of the Consti- 
tution does not arise. Further, Rule 14(2) of the 
Rules requires candidates on appointment to the 
service shall be on probation for a period of two 
years. The maximum period of probation is two 
years in the service. Since no orders terminating or 
extending the probation had been made by the 
Government and the period had also expired long 
ago, they would be deemed to be approved proba- 
tioners in the junior scale (Grade II) posts. There- 
fore, according to Mr.R.Krishnamurthi, the ques- 
tion of disabling the 3rd respondent or the other 
four officers from being promoted on this ground 
would not arise. 

98. 1am unable to accept the above contention of 
Mr.R.Krishnamurthi. The 3rd _ respondent’s 
appointment order discloses that he was appointed 
under Rule 7(1) read with Rule 14 of the Rules 
which necessarily means that he was appointed 
under Rule9 because it is only regular appointees 
under Rule 9 who are liable to undergo probation 
under Rule 14. Having accepted ani appointment 
order witha liability to undergo probation, the3rd . 
respondent cannot be allowed to contend that he 
need not undergo probation. Equally, respon- 
dents 1, 2 and 4 having issued an appointment 
order to the 3rd respondent with a liability to 
undergo probation cannot be allowed to contend 
suo motu that the 3rd respondent necd not 
undergo probation. Hence, I am of the view that 
the contesting respondents are cstopped from 
conténding otherwise. 

99. That apart, if the 3rd respondent had got 
himself relieved from the Law Department and 
joined the Pondicherry Judicial Service, he would 
have been placed on probation. He cannot take 
advantage of his failure to join the Pondicherry 
Judicial Service, as onc exempting him from onc 
of the conditions of appointment which is also a 
mandatory requirement under the Rules. It is 
apparent on the face of the records of the High 
Court and the Government, that the 3rd respon- 
dent never made any efforts to get himself relieved 
from the Law Department to join the Pondicherry 
Judicial Service. Since the 3rd respondent had nov 
joined the Pondicherry Judicial Service, his pro- 
bation cannot be deemed to have commenced and 
completed. Perhaps, if he had joined the, 
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Pondicherry Judicial Service and continued in the 
service, such a presumption may be available on 
the ground that his services were not terminated 
even after three years from the date of joining 
Pondicherry Judicial Service. 


100. Much arguments were advanced on behalf of - 


the contesting respondents stating that the 3rd 
respondent was an ‘in-service candidate’. For the 
purpose of Rule 9, the term ‘in-service’ would only 
mean, a person is in the employment of the State, 
Central or Union Territory Government requir- 
ing knowledge of law for a period of not less than 
three years. In Rule 11, sucha person is put on par 
with a practising advocate having an experience of 
three years at the Bar. Hence, for recruitment 
under Rule 9, the qualification prescribed under 
Rule 11 does not make any distinction between 
candidates, namcly, a person in the service and a 
practising advocate. Therefore, a person in Gov- 
ernment Service cannot be treated differently and 
considered separately and directly for recruitment 
under Rule 9 leaving qualified advocates and also 
other persons in the service of Government (which 
may include posts outside the Law Department 
also). Only if applications are called for, the number 
of eligible candidates in either category will be 
known. 

101. The argument of Mr.R.Krishnamurthi that 
the 3rd respondent being an in-service candidate, 
may be considered separately for recruitment 
without complying with the procedure provided 
under Rule 12 cannot be sustained. If so done, it 
shall be a clear case of abuse and colourable exer- 
cise of powers, besides being arbitrary and dis- 
criminatory and consequently violative of Arts. 14 
and 16 of the Constitution of India. Hence, the 
argument of the learned Senior Counsel appear- 
ing on behalf of the contesting respondents in 
support of the recruitment of the 3rd respondent 
under Rule 9 of the Rules is not at all tenable. 
Perhaps, the other four Judicial Officers, who 
werc inside the Judicial Service itscli, may stand 
ona different footing whercas the 3rd respondent, 
who was in the service of the Law Department 
outside the Judicial Service, neither can be com- 
pared with the other four Judicial Officers nor can 
be equated along with them for justifying the 
appointment. [shall deal with this point in extenso 
when I consider W.P.No.14035 of 1992. 


102. Next, it was argucd by Mr.R.Krishnamurthi, \ 


' that the writ petilions‘are belated and hence they 


should be dismissed on the ground of laches. Even 
though the 3rd respondent was selected to the 
post of junior scale (Grade II), Pondicherry Judi- 
cial Service, and his appointment was notified in 
the Gazette on 2.7.1984, he had not joined the 
service as a Judicial Officer for more than seven 
years and eight months and had not discharged 
judicial function in any Court until he was pro- 
moted to the post of junior scale (Grade I), Pon- 
dicherry Judicial Service on 28.2.1992. Hence, the 
writ petition filed on 11.3.1992 immediately on his 
assumption of charge in the promoted post in the 
Pondicherry Judicial Service is not belated. The 
writ petition, in my view, can be filed immediately 
after the assumption of office by the 3rd respon- 
dent. Since the 3rd respondent had not joined the 
service and assumed the judicial post till 28.2.1992, 
the writ petition was not filed challenging his 
appointment and the same was filed as soon as he 
assumed charge of the office. Hence, it is not hit by 
laches, as could be seen from the decision of the 
Himachal Pradesh High Court reported in Par- 
matma Ram v. Siri Chand, A.LR. 1962 H.P. 19, 
where it has been held as follows: 
“Thus, unless a person occupies an office an 
inquiry into the validity of the authority for the 
occupation of that office cannot be made and 
the present petition so far as it relates to the 
issue Of a writ in the nature of quo warranto 
cannot be said to have been filed after inordi- 
nate delay.” 
103. Each day the 3rd respondent is in office ıt 
gives rise to fresh cause of action and as such, the 
writ petition is not hit by laches, as could be seen 
from the following three decisions. The first deci- 
sion is reported in Baij Nath Singh v. The State of 
Uttar Pradesh, AIR. 1965 All. 151, wherein it has 
been held as follows: 
“This petition cannot be dismissed on the ground 
of delay also. In Sonu Sampat Shewale v. Jal- 
gaon Borough Municipality, LL.R. 1958 Bom. 
113, a Bench of the Bombay High Court held as 
follows: 
“If the appointment of an officer is illegal, 
every day that heacts in that office a fresh cause 
of action arises; there can, therefore, be no 
question of delay in presenting a petition for a 
writ of quo warranto in which his very right to 
uct in such a responsible post has been qucs- 
tioned.” 
‘similar rchef is capable of being granted in 


86 
the present case also and, therefore, the peti- 
tion cannot be dismissed on the ground of 
delay.” 

104. The second decision is reported in Dr.Het 

Ram Kalia y. Himachal Pradesh University, Simla, 

A.LR. 1977 NOC. 246 (H.P.), wherein it has been 

observed as follows: : 
“A writ of quo warranto is never issued as a 
matter of course and it is always within the 
discretion of the Court to decide, after having 
considered the facts and circumstances ofeach 
case, whether the petitioner concerned is the 
person who could be entrusted with such a writ 
which is always issued Only in the interest of the 
public in gencral. The Court may refuse to 
granta writ of quo warranto if it is vexatious or 
where the petitioner is guilty of laches, or 
where he has acquiesced or concurred in the 
very act against which he complains or where 
the motive of the relator is suspicious.” 

| 105. The third decision on this aspect is reported 
! in Rashik Ch.Deb. Barma v. The Government of 
Tripura, A.LR. 1976 Gau. 87, wherein it has been 
held by a Bench of the Gauhati High Court as 
follows: 
“So far as delay is concerned, it is true that 
ordinarily this Court will not countenance any 
inordinate delay in filing such writ petition. 
But as has been held in the decisions reported 
in Baij Nath v. State of Uttar Pradesh, A.I.R. 
1965 All. 151 and in S.B.Roy v. P.N. Banerjee, 
(1968) 72 C.W.N. 50, delay in presenting a petition 
fora writ of quo warranto, in which the right of 
a person to function in a certain capacity is 
challenged, cannot bea ground for rejecting it. 
In such a case it was held, every day the person 


so acts in that capacity a fresh cause of action: 


arises. We are in respectful agrecment with 
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this view. In the instant case, if the petitioner ,, 


succeeds in: establishing before us that the 
respondent No.2 has no jurisdiction to hold 


the post of Administrator, the delay in pre- ' 


senting the petition will not defeat his cause. 
We accordingly proceed to examine the points 
which were urged before us by the learned 
counsel for the petitioner Mr.M.Majumder.”: 
106. The delay in my view, is not an inviolable 
rule. The relief granted shall depend on the circum- 
stances of each case and the exigency of Rule of 
Law and primacy of Justice. In support of this 
submission, Mr.G.Masilamani, learned Senior 
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Counsel for the petitioners reliedon the following 
three decisions. The first is reported in Rama 
Chandra Shankar Deodhar v. The State of Mahar- 
ashtra, A.I.R. 1974 S.C. 259: (1974)2 S.C.R. 216: 
1974 Lab.I.C. 165: 1974 S.C.C. (Lab.) 137: (1974)1 
S.C.C. 317: (1974)1 Ser.L.R. 470: (1974)1 Lab. L-J. 
221. The second decision is reported in DrJagarmath 
Mishra v. State of Bihar, A.I.R. 1990 Pat. 1] and the 
third is reported in State of Madhya Pradesh v. 
Nandlal Jaiswal, A.LR. 1987 S.C. 251. Thus, lam of 
the view that no usurper can sustain his position 
on the ground of long usurpation, that too, when 
public interest is affected. Public interest shall 
override individual inconvenience or injury. Stan- 
dard of vigilance demanded from a party seeking 
remedy to his personal benefit as against another 
individual, cannot be bodily imported in cases 
instituted in general and public interest. As 
regards cases in which illegal acts affecting public 
interest is exposed, the principle to be applied 
shall be “better late than never” since Rule of Law 
and majesty of justice shall prevail above all mer 
and matters. 

107. The 3rd respondent entered the Government 
executive service on 2.5.1962 and has been dis- 
charging his duties in the executive wing of the 
State for thirty years till he actually assumed judi- 
cial post as junior scale (Grade I) of the Pondich- 
erry Judicial Service on 28.2.1992. Art.50 of the 
Constitution of India requires the separation of 
judiciary from the executive for valid and histori- 
cal reasons. In this connection, the decision of the 
Supreme Court reported in The State of West 


_ Bengal v. Nripendra Nath Bagchi, A.I.R. 1966 S.C. 


447: (1966)1 S.C.R. 771: (1965)2 S.CA. 884: (1966)2 
S.C.W.R. 169: (1966)2 S.C_J. 59: 1966 S.C.D. 653, 
has been cited by the learned Senior Counsel for 


- the petitioners. In such circumstances, the 3rd 


respondent, who is essentially an exccutive offi- 
cer, cannot be promoted to discharge judicial 
functions violating the basic structure of the 
Constitution of India, viz., the Rule of Lawand the 
independence of judiciary. I may usefully refer to 
the following two decisions. 
108. The first decision reported in S.P.Gupta v. 
President of India, A.I.R 1982 S.C. 149: 1982 Rajdhani 
L.R. 389: 1982 S.C.C. (Supp.) 87, which is the 
famous Judges’ transfer case. In that decision it 
has been held as follows: 

“Having disposed of the preliminary objection 

in regard to /ocus standi of the petitioners, we 


j 
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may now procecd to consider the questions 
which arise for determination in these writ 
petitions. The questions are of great 
constitutional significance affecting the prin- 
ciple of independence of judiciary which is a 
basic feature of the Constitution and we would 
therefore prefer to begin the discussion by 
making a few prefactory remarks highlighting 
what the true function of the judiciary should 
be in a country like India which 1s marching 
along the road to social justice with the banner 
of democracy and the rule of law, for the prin- 
ciple of independence of the judiciary is not an 
abstract conception, but it is a living faith 
which must derive its inspiration from the 
constitutional charactcr and its nourishment 
and sustenance from the constitutional valucs. 


It is necessary for every Judge to remember’ 


constantly and continually that our Constitu- 
tion is nota non-aligned rational charter. It is 
a documentof social revolution which casts an 
obligation on every instrumentality including 
the judiciary, which is a separate but equal 
branch of the State, to transform the sratus quo 
ante into a new human order in which justice, 


‘social, economic and political will inform all 


institutions of national life and there will be 
equality of status and opportunity for all. The 
judiciary has therefore a socio-economic des- 
tination and a creative function. It has to use 
the words of Glanville Austin, to become an 
arm of the socio-economic revolution and 
perform an active role calculated to bring social 
justice within the reach of thecommon man. It 
cannot remain content to act merely as an 
umpire but it must be functionally involved in 
the goal ofsocio-economic justice. The British 
concept of justicing, which to quote Justice 
Krishna Iyer, is still “hugged by the hcirs of our 
colonial legal culture and shared by many on 
the Bench” is that “the business ofa Judge is to 
hold his tongue until the last possible moment 
and to try to be as wisc as hc is paid to look” and 
in the same strain are the words quoted by 
Professor Gordon Reid from a memorandum 
to the Victorian Government by Irvin, C.J., in 
1923 where the judicial function was idealised 
in the following words: 


‘The duty of His Majesty’s Judges is to hear and 


determine issues of fact and of law arising 
between the king and the subject or between a 


subject and a subject presented in a form ena- 
bling judgment to be passed upon them, and 


‘when passed, to be enforced by a process of 


law. There begins and ends of the function of 
the judiciary’. 
Now this approach to the judicial function may 


be all right for a stable and static society, but 


not for a society pulsating with urges of gender 
justice, worker justice, minorities justice, dalit 
justice and equal justice between chronic 
unequals. Where the contest is betwecn those 
who are socially or economically unequal, the 
judicial process may prove disastrous from the 
point of view of social justice, if the Judge 
adopts a merely passive or negative role and 
does not adopt a positive and creative 
approach. The judiciary cannot remain a mere 
bystander or spectator but it must become an 
active participant in the judicial process ready 
to use law in the service of social justice, through 
a pro-active goal oriented approach. But this . 
cannot be achieved unless we have judicial 
cadres who share the fighting faith of the 
Constitution and who are imbued with the 
constitutional values. The necessity ofa judici- _ 
ary which is in tune with the social philosophy ° 
of the Constitution has nowhere been better , 
emphasized than in the words of Justice Krishna 
Iyer which we quote: 

“Appointment of Judges is a serious process | 
where judicial expertise, legal learning, life’s 
experienceand high integrity are components, 
but above all are two indispensables-social 
philosophy in active unison with the socialistic 
Articles of the Constitution and second, but 
equally important, built-in resistance to pushes 
and pressures by class interests, private preju- 
dices, government threats and blandishments, 
party loyalties and contrary economic and 
political idcologics projecting into pronounce- 
ments.’ 


Justice Krishna Iyer goes on to say in his inimi- 
table style: 


‘Justice Cardozo approvingly quoted Presi- 
dent Theodore Roosevelt’s stress on the social 
philosophy of the Judges which shakes and 
shapes the course of a nation and, thcrefore, 
the choice of Judges for the higher Courts 
which makes and declares the law of the land, 
must be in tune with the social philosophy of 
the Constitution. Not mastery of the law alone, 
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* but social vision and creative craftsmanship 
are important inputs in successful justicing.’ 
What is necessary is to have Judges who are pre- 
pared to fashion new tools, forge new methods, 
innovate newstrategies and evolve a new jurispru- 
' dence, who are judicial statesmen with a social 
vision and a creative faculty and who have, above 
all, a deep sense of commitment {o the Constitu- 
tion with an activist approach and obligation for 
accountability, not to any partyin power nor to the 
opposition nar to the classes which are vociferous 
“put to the half hungry millions of India who are 
continually. denicd their basic human rights. We 
need Judges who arc alive to the socio-economic 
realities of Indian lifc, who are anxious to wipe 
every tear from every eye, who have faith in the 
constitutional values and who are ready to use law 
as an instrument for achieving the constitutional 
objectives. This has to be the broad blue-print of 
the appointment profect for the higher echelons 
of judicial service. It is only if appointments of 
Judge are made with these considerations weigh- 
ing predominantly with the appointing authority. 
that we can have a truly independent judiciary 
committed only to the Constitution and to the 
people of India. The concept of independence of 


` the judiciary is a noble concept which inspires the , 


constitutional scheme and constitutes the founda- 
tion on which rests the edifice of our democratic 
polity. Ifthere is one principle which runs through 
the entire fabric of the Constitution, it is the 
principle of the rule of law and under the Consti- 
tution, it is the judiciary which is entrusted with 
the task of kceping.cvery organ of the State within 
the limits of the law and thereby making the rule 
of law meaningful and effective. It is to aid the 
judiciary in this task that the power of judicial 
revicw has been conferred upon the judiciary and 
it is by exercising this power which constitutes one 
ofthe most potent weapons in armoury of the law, 
that the judiciary sccks to protect the citizen against 
violation of his constitutional or legal rights or 
misuse of abuse of power by the State or its offi- 
cers. The judiciary stands between the citizen and 
the State as a bulwark against executive excesses 
and misuse or abuse of powers by the executive 
and therefore it is absolutely essential that the 
judiciary must be free from cxeculive pressure or 
influence and this has been secured by the Consti- 
tution makers by making claborate provisions in 
the Constitution to which detailed reference has 
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been made in the judgments in Union of India v. 
Sankalchand Himatlal Sheth, A.ILR. 1977 S.C. 2328. 
But it is necessary to remind ourselves that the 
concept of independence of the judiciary is not 
limited only to independence from executive pres- 
sure or influence but it is a much wider concept 
which takes within its sweep independence from 
many other pressures and prejudices. It has many 
dimensions, namely fearlessness of other power 
centres, economic or political and freedom from 
prejudices acquired and nourished by the class to 
which the Judges belong. If we may again quote 
the eloquent words of Justice Krishna Iyer: 
‘Independency of the judiciary is not genufiex- 
ion; nor is itopposition to every proposition of 
Government. It is neither judiciary made to 
opposition measure nor Government’s pleas- 
ure. 
The tycoon, the communalist, the parochialist, 
the faddist, the extremist and radical reaction- 
ary lying coiled up and sub-consciously shap- 
ing judicial mentations are menaces to judicial 
independence when they are at variance with 
Parts II] and IV ofthe Paramount Parchment’. 
Judges should be of stern stuffand tough fibre, 
unbending before power, economic or politi- 
cal, and they must uphold the core principle of 
the rule of law which says “Be you ever so high, 
the law is above you.” This is the principle of 
indpendence of the judiciary which is vital for 
the establishment ofreal participatory democ- 
racy, maintenance of the rule of law as a 
dynamic concept and delivery of social justice 
to the vulnerable sections of the community. It 
is this principle of independence of the judici- 
ary which we must keep in mind while inter- 
preting the relevant provisions of the Consti- 
tution. Can mandamus issuc for fixation of 
strength of Judges in a High Court: Ait.216.” ` 
109. The second decision relates to the appoint- 
ment of K.N.Srivastava as High Court Judge 
reported in Kumar Padmc Prasad v. Union of 
India, ALR. 1992 S.C. 1213: (1992)2 JT. 247: 
(1992)2 S.C.C. 428: 1992 ALR. S.C.W. 103, wherein 
the Supreme Court has observed as follows in 
paragraph 22 of the judgment: 
“We are of the view that holder of ‘judicial 
office’ under Art.217(2)(a) means the person 
who exercises only judicial functions, deter- 
mines causes inter-partes and renders deci- 
sions in a judicial capacity. He must belong to 
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the judicial service which as a class is free from 
executive control-and is disciplined to uphold 
the dignity, integrity and independence of 
judiciary.” i 
110. The preamble to the Constitution provides 
even at the outset, Justice, Social, Economic and 
Political as its first objective. Justice can be 
ensured only through untrammelled judiciary, not 
only of higher judiciary, but also of lower judici- 
ary, as has been held in the decision reported in 
The State of West Bengal v. Nripendra Nath Bagchi, 
ALR. 1966 S.C. 447: (1966)1 S.C.R. 771: (1965) 2 


S.CA, 884: (1966)2 S.C.W.R. 169: (1966)2 S.CJ. . 


59: 1966 S.C.D. 653. If the 3rd respondent’s pro- 
motion from junior scale (Grade IJ) tojuniorscale 
(Grade I) without a day’s experience in the lower 
post could be sustained, similar promotion from 
junior scale (Grade I} to senior scale (Grade II) 
and then to senior scale (Grade I) can also be 
sustained. In such an event, a person could be 
given paper appointment to a lowest post in the 
Judicial Service, viz. junior scale (Grade U):and 
allowed to work indefinitely outside the Pondich- 
erry Judicial Service in the executive wing of the 
Government and one fine morning he could be 
promoted and appointed as the seniormost Dis- 
trict Judge without any experience as Munsif and 
as Subordinate Judge. If the same analogy is 
extended, thesaid person even without working as 
a District Judge, on paper may claim for consid- 
eration forappointmentto the High Court. Ifsuch 
a thing is allowed to happen, it will bea travesty of 
independence of judiciary and dispensation of 


justice and separation of judiciary from executive. , 


111.1 am of the view that the quality of justiceshall 
depend upon the quality of men who preside over 
the judiciary and hand down the judginents. 
Inducting into judiciary, more particularly, subor- 
dinate higher judiciary, men from exccutive who 
have no proper training and expcricnce in judici- 
ary, shall amount to denial of justice, which is a 
basic structure of the Constitution, as has becn 
held by the Supreme Court in the famous Judges’ 
transfer case reported in S.P.Gupta v. President of 
India, ALR. 1982 S.C. 149: 1982 Rajdhani L.R. 
389: 1982 S.C.C. (Supp.) 87. In my opinion, every 
litigant is entitled to have his case judged by a 
qualified, traincd and experienced judge and not 
by any other men. Denial of the same shall be 
violative ofa citizen's constitutional right to have 
teal and proper justice. 
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112. Though the maintainability of the writ peti- 
tions and the locus standi of the petitioncrs to 
maintain the same were raised in the counter 
affidavit, no serious argument was advanced on 
that issue. The present writ petitions filed on 
behalf of the Pondicherry Bar Association are 
maintainable as the members of the Bar are 
aggrieved parties and have personal interest in the* 
independence of judiciary, rule of lawand dispen- 
sation of justice, as has been laid down in the 
above cited Judges’ transfer case by the Supreme 
Court. Writ of certiorari shall also lie in this case 
since the petitioners individually and the Pondi- 
cherry Bar Association are aggrieved persons as 
their interest and rights are affected inasmuch as 
the 3rd respondent’s appointment both to junior 
scale (Grade II) and junior scale (Grade 1) of the 
Pondicherry Judicial Service were made even though 
he was not eligible and was not recruited in accor- 
dance with Rules. Writ of quo warranto shall also 
issue in this case since the 3rd respondent’s 
appointment to the post ofjunior scale (Grade IT), 
Pondicherry Judicial Service, and his subsequent 
promotion to junior scale (Grade I) were madc in 
contravention of the Recruitment Rules as he was 
not cligible to those posts and the methods adopted 
to recruit and promote him were contrary to the 
Rules. 

113. For the foregoing reasons, I hold that the 
approval of the name of the 3rd respondent Edward 


‘Kumar by the Selection Committee consisting of 


the then Chief Justice Hon’ble Thiru K.B.N.Singh, 
Mr.R:Badrinath, LAS., Chief Secretary, Govern- 
ment of Pondicherry, Mr.A.Chandrasekara Menon, 
Secretary to Government, Law Department, 
Government of Pondicherry and Dr.David 
Annoussami, Chief Judge and Head. of Judicial 
Department, Pondicherry (as he then was) is 
irregular for the reasons stated in this order. With 
great respect, I have to hold that the approval of 
the name of the 3rd respondent Mr.Edward Kumar 
by the Selection Committee is irregular and notin 
accordance with-the Pondicherry Judicial Service 
Rules and also against the provisions of the Con- 
stitution of India. Hence, the.appointment of the 
3rd respondent Edward Kumar to junior scale 
(Grade II) and his promotion to junior scale (Grade 
I) of the Pondicherry Judicial Service are liable to 
besct aside. Accordingly, W.P.No.3642 of 1992 is 
ordered as prayed for. The impugned orders relat- 
ing to the appointment of the 3rd respondent 


t 
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Edward Kumar alone in Order ‘No.S59/SPA/92- 

LD, dated 27.2.1992 and in G.O.Ms.No.31/84- 
LLD, dated 2.7.1984 on the file of the 4th respon- 
dent/The Secretary, Law Department, Govern- 
ment ot Pondicherry, are quashed. However, there 
will be no order as to costs. : 
114. For the foregoing reasons, the 3rd respon- 
dent Edward Kumar has no authority to claim his 
appointment to the public office, viz. junior scale 
(Grade II) and junior scale (Grade I) in the Pon- 
dicherry Judicial ‘Service and perform the duties 
connected thereto and enjoy the privileges relat- 
ing therewith. Hence, W.P.No.9391 of 1992 is also 
ordered as prayed for and a writ of quo warranto is 
issued against the 3rd respondent Edward Kumar 
and in favour of the petitioner. However, there 
will be no order as Lo costs. 


115. The third writ petition viz. W.P.No.14035 of, 


1992 has been filed by a practising advocate for the 
issue of a writ of quo warranro directing respon- 
dents 2 to 6 to show cause under what authority 
they claim their appointment in junior scale (Grade 
IJ) and junior scale (Grade I) of the Pondicherry 
Judicial Service. This writ petition was heard along 
with the other two writ petitions filed by the 
Pondicherry Bar Association challenging the 
appointment of one V.A.Edward Kumar in junior 
scale (Grade II) and Grade ] in the Pondicherry 
Judicial Service. 

116. I have heard Mr. Mahimai Raj, learned coun- 
sel for the petitioner and Mr.N.R. Chandran, learned 
Senior Counsel for the contesting respondents 2 


to 5. Mr.S.Mahimai Raj reiterated the conten- - 


tions raised in the affidavit. 

117. The case of the contesting respondents viz. 
respondents 2 to 5, in my view, is totally different 
from the 6th respondent Edward Kumar and hence, 
the ground of attack available to the petitioner in 
W.P.Nos.3642 and 9391 of 1992 would not be 
„available to the petitioner herein viz. R. Vadivelu. 
118. Necessary facts for appreciating the legal 


The Madras Law Journal Reports 


[1993 


contentions may be summarised as undcr: 
(i) On 23.1.1980, the Government of Pondich- 
erry issued Pondicherry Judicial Service Rules, 
1980. This rule was amended on 10.12.1980 
, and the same was published: in the gazette on 
17.12.1980. : 
(ii) Before the issue of the new Rules, the 
recruitment to the post of District Munsif and 
Subordinate Judge was governed by a rule 
under Art.309 of the Constitution of India 
called Pondicherry Judicial Department Rules. 
. Respondents 2 to 5 were practising lawyers 
and they were recruited under the old Rules 
and appointed as District Munsifs. The method 
of selection under the Pondicherry Judicial 
Department Rules, 1965, was by direct recruit- 
ment and the procedure followed by the Gov- 
ernment was, (i) calling for application from 
the eligible candidates, and (2) an interview to 
be conducted by the Recruitment Committee 
to assess the merit and suitability of the candi- 
dates. The Retruitmeént Committee consisted 
of three members, the Chief Judge, Judicial 
` Department, the Chief Secretary of the Union 
Territory of Pondicherry and the Law Secre- 
tary of the Government of Pondicherry. 
119. The educational qualifications required for 
direct'recruitment: 
Rule 7: Essential: 1. Degree in Law of recog- 
nised University of equivalent. 
2. About three years experience as a legal 
practitioner. 
3. Must have been enrolled as an Advocate of. 
High Court or Courts ih Pondicherry. 
Qualifications relaxable at Commission’s dis- 
cretion in case of candidates otherwise well 
qualified 
Desirable: Knowledge of French ldnguage. 
120. The details of the educational qualification 
and professional experience of respondents 2 to5, 
on the date of ditect recruitment are as follows: 








SL Name of the Date of ' Expreience Date of appointment 
No. | respondent enrol- , as Advocate’ as District Munsif 
and rank ment 
1. Smt.Pushpa- 2.8.1972 3-1/2 years 19.7.1976. Break 
Duraiswami Gold, as advocate ' in service from 
2nd repon- Mcdaliist on the date ; 14.1.76 to 14.2.77 
dent. Law. of appointment , 


on medical grounds, 
p” 


' 


1 i ! 


Il] .. 


ad, 
i 


2. Mr.L. Veera- i 


nath Rao, 
3rd respon- 
dent 


3. G.Patric 
4th respon- 
dent 


4r 


4o, Rajasuria 
-Sth respon- 
dent.. 


` 


TAS 


April. 
1969. 


4.12.68 . 


| aes 


a 


vet 


i 
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as District 
Munsif-cum- 
Judicial 

_ Magistrate. 
, Practised as 
_ Advocate ull 
9.8.1974. 
Served as 
Assistant 
Public Prose- 
cutor Grade Í,, _. 
in the Home 
Department, 
Pondicherry, 
` from 9.8.1974 
to 4. 7.1975. 


„ . Five years and. 


four months as 


Advocate and 11 . 


months as 
Prosecutor. In. 
all six years 

` and 3 months as 
Advocate and — 
Prosecutor. 
Practised as 
advocate till 
3.5.72 for 3 
years and 5 
months. Served 
as Assistant 
Public Prose- 
cutor, Grade II, 
till 3.7.85. - - 
as Asst. Public 
Prosecutor 
Grade I vice . 
L.Veeranath Rao 

* appointed as 
District Munsif. 
Nine years and 
10 months,as 
‘Advocate and as 
Prosecutor. 
Four years and 
4 months. Pait- 
time Lecturer 
for two years. ,, 
On the date of 
appointment M.L. 
(first class) in 


1 


Judicial 
en 


Reappointed on 
15.2.77 as District 
Munsif-cum-Magistrate 
Yanam, Pondicherry. 


4 „Appointed as,Addi- 

_ tional District 
_Munsif, Pondicherry, 
‘on 11.6.1975.’ 


r 


` . Appointed on 18.10.76 


as Addl. District, 
Munsif. Break ‘in 


‘service from 15.2.77 


to 7.11.77. Re- 
appointed on 8.11.77 


-9.1.1980 as 


Addl. Dist. 
Munsif-cum- 


Karaikal. 


' 
~ 2 
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Criminatogy. Gold 
Medallist Diploma - 


in French. 


121. The details regarding the service particulars of respondents 2 to 5 are as follows: 


SL NameandRank Dateof  Dateof Order | Induction Date of ` 

No. ofthe res- appoint- coming passed to Pondi- Promo- 
pondents ment as into under: cherry tion 

Dist. forceof' Rule Judicial as Sub- 
Munsif new Rules 31of Service ordinate 
according the : Jndge. 
to Govt. new . 
of Pondi- Rules 
f cherry 

1. Smt.Pushpa 19.7.1976 17.12.80 June 83 2.7.1984 18.2.88 
Duraiswami (Reappoint- ; 

(2nd res- ed on \ 
pondent) 15.2.1977) 

2. Sri L.Vecera- 11.6.1975, “ ca = 19.11.91 
nath Rao (3rd 
respondent) 

3. Sri G.Patric 18.10.1976 S s “ 9.12.91 
(4th res- (reappointed l 
pondent) on 8.11.1977) ‘ 

4. Sri Raja- 9.1.1980 s s * 29.6.92 
suria 
(5th res- / 
Bencent) 


122. The nomenclature of the post ‘ol District 
Munsif has been changed as junior scale (Grade 
II) officer. The nomenclature of the Subordinate 
Judge was changed as junior scale (Grade I) offi- 
cer. The nomenclature of District Judge was changed 
as senior scale (Grade I). Respondents 2 to 5 have 
been functioning as junior scale (Grade II) from 
the date of their first appointment as District 
Munsif. They are promoted as juniorscale (Grade 
I) officers. 

123. Now, the petitioner has come forward with 
this writ petition for quo warranto challenging the 
appointment of respondents 2 to 6 as junior scale 
(Grade II)‘officer (District Munsif) and junior 
scale (Grade 1) oflicer (Subordinate Judge) and 
prays this Court to issue a writ of quo warranto. 
124. According to Mr.N.R.Chandran, learned Senior 
Advocate appeating for the contesting respon- 
dents 2 to 5, this wiit petition is not maintainable 
for the following reasons: 


(a) The petitioner has no locus standi to file 
this writ petition because he is a member of the 
Pondicherry Bar Association which had 
restricted its relief only against Edward Kumar 
` and has given up the relief in respect of respon- 
dents 2 to 5. The petitioner, being a member of 
the Association, is bound by the stand taken by 
, the Association and hence, the petitioner has 
no Jocus standi to maintain this writ petition. 
(b) The submissions of Mr.S.Mahimai Raj, 
learned counsel for the petitioner, was under 
the genuine impression that the Association 
would also challenge the appointment of 
respondents 2 to 5 and sincé the Association 
has given up the attack in respect of the, 
appointment of respondents 2 to 5, the peti- 
tioner was constrained to file the present writ 
` petition. 
125. I am of the view that this coniention of the 
learned counsel for the petitioner does noi stand 
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scrutiny because of total lack of averment in the 


affidavit in this regard. In other words, the peti- . 


tioner Mr.R. Vadivelii has not given reasons in the 
affidavit filed in support of the writ petition. On 
the other hand, the averment in paragraph 2of the 
affidavit filed in W.P.No.14035 of 1992 is as fol- 
lows: 
“I state that I am an advocate practising in 
Pondicherry and hence hassubstantial interesi 
and concern in the Administration of Justice 
in the Union Territory of Pondicherry. 
Recently, the 6th respondent had been 
appointed as Judicial Officer in the rank ofSub 
Judge in Pondicherry and this created adverse 
reactions from the members of the Bar in 
Pondicherry and there were also a few days of 
absention from the Court by the advocates. I, 
therefore, was prompted to look into the gene- 
sis of the judicial appointments made from 
time to time in the Union Territory of Pondi- 
cherry and it appears to me that respondents 2 
to6 have no title to the offices held by them and 
they are usurpers to their respective offices 
without legal authority, inasmuch as their 
appointments have not been made in accor- 
dance with the rules. I, therefore, présent the 
above writ petition with a view to ensure that 
the judiciary in Pondicherry is occupied By per- 
sons entitled to the office and appointed in 
accordance with the rules.” 
Iam òf the opinion that the above averment does 
not support or reflect the argument advanced by 
the learned counsel for the petitioner at the Bar 
and hence, this writ petition has to be rejected on 
the ground that the petitioner has no /ocus standi. 
This point is answered accordingly. 
126. It is urged by Mr.N.R.Chandran, that the writ 
petition is liable to ke dismissed on the ground of 
laches. As seen.above, respondents 2 to 5, unlike 
the 6th respondent Edward Kumar, are function- 
ing as Judicial Officers right from the date of their 


first appointment. The 2nd respondent has put in ' 


15 years and 7 months, the 3rd respondent has put 
in 7 years and 3 months, the 4th respondent has 
put in 10 years and 2 months and the Sth respon- 
dent has put in 12 years and 9 months in Judicial 
Service. Respondents 2 to 5 were inducted under 
‘the new Pondicherry Judicial Service Rules as 
early as 2.7.1984 and if the petitioner wanted to 
challenge their appointments, he should have done 
so in 1984 itself, inasmuch as the ground now 


urged was available to him even in 1984. Hence, to 
file a writ petition after eight years, in my view, is 
an abuse of tht process of Court and the petitioner 
is trying to unsettle the settled things. In this 
connection, I would like to rely on the following 
two decisions. 
127. The first decision is reported in 
P.§.Sadasivaswami v. State of Tamil Nadu, A.LR. 
1974 S.C. 2771: 1974 Lab.I.C. 1431, wherein the. 
Supreme Court has held as follows: 
“It is not that there is any period of limitation 
for the Courts to exercise their powers under 
Art.226 nor is it that there can never be a case 
where the courts cannot interfere in a matter 
after the passage of a certain length of time. 
But, it would be a sound and wise exercise of 
discretion for the Courts to refuse to exercise 
their extraordinary powers under Art.226 in 
the case of persons who do not approach it 
expeditiously for relief and who stand by and 
allow things to happen and then approach the 
Court to put forward stale claims and try to 
unsettle settled matters. The petitioner's peti- 
tion should, therefore, have been dismissed in 
limine. Entertaining such petitions is a waste 
of time of the Court. It clogs the work of the 
Court and impedes the work of the’ Court in 
considering legitimate grievances as also its 
normal work. We consider that the High Court 
. was right in dismissing the appellant's petition 
as well as the appeal.” 


128. The next decision is reported in Ashok Kumar 


Mishra v. Collector, Raipur, AIR. 1980 S.C, 112. 
At page 115 (paragraph 7), the Supreme Court has 
observed as follows: 
“It is well settled that the power of the High 
Court under Art.226 of the Constitution to 
issue an appropriate writ is discretionary and if 
the High Court finds that there is no satisfac- 
tory explanation for the inordinate delay, it 
- may reject the petition if it finds that the issue 
‘of writ will lead to public inconvenience and 
interference with rights of others. This rule 
applies also to a case in which the validity of an 
election to a local authority is challenged. The 
question whether in a given case the delay 
involved is such that it disentitles a person to 
relief under Art.226 is a matter within the 
discretion of High Court which as in all mat- 
ters of discrction it has to exercise it judi- 
ciously and reasonably having regard to the 
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» Surrounding circumstances.” 
129. Learned Senior Counsel for respondents 2 to 
5 submits that the issue of quo warranto is not 
maintainable. According to him, the quo warranto 
will lie only in a case of an usurper to a public 
office. In this ‘case, respondents 2 to 5 are validly 
appointed bya competent authority and so longas 
they function under an appointment order issued 
by a competent authority, it will be an effective 
answer to a rule issued in a writ of quo warranto. 
What the petitioner is in effect contending is that 
‘the said appointments are illegal and he wants, this 
Court to go into the question of validity of the 
order of appointment incidentally and as a collat- 
eral question. Hence, he should have properly 
filed for issue of a writ of certiorari and invited this 
Court to go into the question of the validity of the 
order of appointment. It is in effect a writ of 
certiorari and therefore, the petitioner is obliged 
to explain the delay in approaching this Court. 
Even in a quo warranto this Court can reject the 
application if it is affected by laches. I am entirely 
in agreement with Mr.N.R.Chandran on his sub- 
missions. In my view, his submissions are well 
founded on legal principles and merit acceptance. 
- Inthis connection, I would like to cite the decision 
reported in Mukhtiar Singh v. State of Punjab, 
ALR. 1991 P. & H. 20, wherein it has been held as 
follows: 
“Apart from this, this complaint lacks in bona 
fides and it appears to have been engineered 
with ulterior motive by certain interested per- 
sons. The respondent was appointed in 1975 
‘and no dispute was ever raised with regard to 
the correctness of his appointment. The 
instant move is with some sinister design. A 
writ of quo wdrranto is not issued as a matter of 
riffit. It is a discretionary relief and the court 
-should consider all the circumstances of the 
case including lapse of time, and circumstances 
which would establish laches, acquiescence or 
estoppel. The rules regarding issuance of dis- 
crétionary relief were stated thus in Halsbury’s 
Laws of England, 3rd Edition, Volume IJ, para, 
281 in which it was stated thus: 
‘An information in the nature of a quo war- 
ranto was not issued, and an injunction in lieu 
thereof will not be granted as a matter of 
course. It is in the discretion of the court to 
refuse or grant it according to the facts and 
- circumstances of the'case...the Court might in 


eee 
its discretion decline.to grant a quo warranto 
information where it would be vexatious to do 
_ $0, or where an information would be futile i in 
its result, or where there was an alternative 
remedy which was equally appropriate ane 
ı effective.” 
Therefore, I hold that this writ petition fovissteck 
quo warranto against respondents 2 to 5 is not 
maintainable. 
130. [shall now consider the merit of the conten- 
tion of the parties. The main contention of 
Mr.S.Mahimai Raj, learned counsel for the peti- 
tioner is that the order dated 2.7.1984 appointing 
respondents 2 to 5 to the Pondicherry Judicial 
Service is not an order of initial recruitment and 
therefore is not governed by Rule 8 of the Rules 
and hence, respondents 1 and 7 ought to have 
followed the procedure prescribed under Rule 9, 
in which case, they should have invited application 
by: advertisement and only after the submission of - 
applications by respondents 2 to 5, they should 
have been appointed. ' 
131. The above contention is not tenable for the 
following reasons. Respondents 2 to 5 were regu- 
larly appointed as District Munsifs under the old 
Rules, viz, Pondicherry Judicial Department Rules. 
They were qualified and each was asked to com- 
mence probation and all of them satisfactorily 
completed the probation. With regard to respon- 
dents 3 and 4, orders have been passed declaring 
that they had completed the probation satisfacto- ` 
rily-vide orders dated 9.11.1977 and 15.3.1979 
respectively. With regard to respondents 2 and 5, 
even though they had completed the probation, 
they must be deemed to have completed the pro- 
bation. This point has been explained in the counter 
affidavit filed by the 4th respondent C.Patric in 
paragraphs 13 and 14 and by respondents 2 and 5 
in their counter affidavit in paragraph 6. Ineed not 
repeat it here again. 
132. In view of the above factors, the Government 
themselves invoked Rule 31 of the Rules and 
permitted them to continue as if this rule had not 
come into force. While dealing with the other two 
writ petitions, I have already extracted Rule 31. 
So, I need not repeat it again. 


. 133. Mr.R. Krishnamurthi, learned Senior Advo- 


cate for the Government of Pondicherty, submits 


‘that in File No.1, from paragraph 11 onwards . 


(commencing from page 3), orders have been 
issued invoking Rule 31 of ‘the Rules and 
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respondents 2 to 5 were permitted to continue. 
The purpose of Rule 31 enables the person hold- 
ing a cadre post to continuc until he is appointed 
to hold a cadre post under the new Rules. So, 
under Rule 31, there is no question of selection of 
a person already holding a postat the time of com- 
mencement of the Rules and it is only a formal 
appointment under the new Rulcs. In view of this, 
there is no question of existing incumbents sub- 
mitting their applications and Rule9 has no appli- 
cation to the existing incumbents. Therefore, their 
cases should have been dealt with only under Rule 
8 which deals with initial recruitment to the serv- 
ice. A person holding the post under a valid rule 
after going through the process of selection, 
acquired a right to hold the post even after the new 
Rules are notified. If such a person is required to 
go through the process of sclection once over 
again, merely because a new service rule is consti- 
tuted, replacing the old service, it would violate 
Art.16 since the entire service which they put in 
after regular selection is set at naught. This is not 
the purport of Rule 31 or Rule 8 or Rule 9 of the 
new Rules. Hence, respondents 2 to 5 are entitled 
tocontinue in the posts cven after the new service 
had been constituted by new rules replacing the 
old rules. The rules relating to selection cannot be 
applied to respondents 2 to 5 who have been 
already selected under the old rules and probation 
declared. Probation in a post can be undergone 
once and the samc has been already completed. 
134. The case of respondents 2 to 5 appears to have 
been dealt with under Rule 8 which deals with 
initial recruitment. In paragraphs supra while 
dealing with the other two writ petitions, I have 
extracted Rule 8 of the Rules and also Rule 2(g). 
The case of' respondents 2 to 5. were dealt with 
under Rule 8 for appointment to theservice under 
the new Rules and consent as required for initial 
recruitment under Rule 25 has been obtained 
from them. They were considered by the High 
Courtand on recommendation by the High Court, 
they were found fit. Their seniority had been fixed 
in terms of Rule 8(3) assigning the seniority, tak- 
ing into account the service put in by respondents 
2to 5 under the old Rules. They were'not asked to 
undergo probation under Rule 14(2) and in their 
case, Rule 14(1) was invoked and they were con- 
firmed from the datcof thcir appointment. Inview 
of these facts, the contention of the petitioner that 
an advertisement should have been called for the 


purpose of fresh recruitment is totally untenable 
and devoid of merits. The scope of Rule 8 is governed 
asa transitory measure governing the persons who 
were functioning at the time of commencement of 
the Rules. Rule 8 should be read alongwith Rule . 
31 and hence, the case of respondents 2 to 5 was ` 
considered rightly for initial recruitment to serv- 
ice and they were validly inducted under the new 
Rules, 

135. It is true, that an order was issued on 25.7.1983 
retrospectively appointing 17 persons with effect 
from 17.12.1980. In this list, out of 17 persons; the 
names of respondents 2 to 5 were not found. 
Therefore, another order was passed on 2.7.1984 
appointing respondents 2 to 5 along with the 6th 
respondent Edward Kumar to the new service. 
Thecontention of the petitioner is that the second 
ordcr. dated 2.7.1984 is not an order of initial 
recruitment since it was passed subsequently after 
an order of initial recruitment had been passed on 
25.7.1983. The substance of the contention of the 
petitioner is, that the order dated 25.7.1983 is the 


- ordèr relating to first recruitment and that there 


cannot be any other order regarding initial 
recruitment on 2.7.1984. This contention is not 
tenable inasmuch as the scope of Rules 8 and 31 
will cover all appointments in respect of persons 
who were holding office on the commencement of 
the Rules. Since Rule 8 is a transitory provision, 
all cases of persons holding office on the date of 
commencement of the Rules should be governed 
only by Rule 8. Hence, the contention of the 
petitioner in this regard is not correct. 

136. Even on merits, when the order dated 25.7.1983 
was issued, it included four persons who were not 
holding office as Judicial Officers as on 25.7.1983. 
The name of A.Chandrasekhara Menon, Item No.3 
in the said list, ought not to have been found 
because he was not holding a cadre post on that 
date and he was holding the post of Law Secretary 
in the Government of Pondicherry. Respondents 
2 to 5 invited my attention to paragraph 16 of the 
counter affidavit filed by the 4th respondent, wherein 
this point has been elaborately dealt with. In other 


. words, the names of respondents 2 to 5 had been’ 


erroneously omitted to be included in the order 
dated 25.7.1983 and they cannot be deprived of 
their right to be appointed in the newservice. They 
have been selected regularly under the old Rules 
and functioning as such. Retrospective appoint- 


ment made on 25.7.1983 with effect from 17.12.1980 
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itselfis illegal since appointment can be made only 
to posts existing on the date of appointment and 
not retrospectively wherein persons who were not 
in judicial service on 25.7.1983 have been given 
appointment retrospectively. 
137. The writ petition has to be dismissed on 
another ground also viz, it is hit by acquiescence 
and the petitioner is estopped from filing this writ 
petition since no dispute was ever raised with 
regard to the correctness of the appointment. 
138. Mr.N.R.Chandran, learned Senior Advocate, 
submits that any appointment in accordance with 
the Rules under Art.309 of the Constitution of 
India by a competent authority is valid in law 
provided the eligibility criterion is fulfilled for the 
vacant posts as on that date and they cannot be 
termed as usurpers. Pondicherry Judicial Service 
Rules, 1980, does not supersede the previous rules 
framed under Art.309 of the Constitution of India. 
Since the selection, appointment and probation 
were already covered by the earlier Rules, the 
formulation of the new Rules cannot wipe out the 
earlier selection and as such, respondents 2 to 5 
are not usurpers to judiciary. 
` 139. In the decision reported in The State of Punjab 
v. Dharam Singh, A.I.R. 1968 S.C. 1210: 1968 
Cur.LJ. 598: 17 Fac.L.R. 9: 1968 Lab.I.C. 1409: 
(1968)2 S.C.A. 329; 34 FJ.R. 408, the Supreme 
Court has held as follows: 
“Th the present case, Rule 6(3) forbids exten- 
sion of the period of probation beyond three 
years. Where, as in the present case, the service 
rules fix a certain period of time beyond which 
the probationary period cannot be extended, 
` and an employee appointed or promoted to a 
post on probation is allowed to.continue in 
that post after completion of the maximum 
period of probation without an express order 
of confirmation, he cannot be deemed to con- 
tinue in that post as a probationer by implica- 


tion. The reason is that such an implication is , 


negatived by the service rule forbidding exten- 
sion of the probationary period beyond the 
maximum period fixed by it. In'such a case, it is 
, permissible to draw the inference that the 
employee allowed to, continue in the post on 
completion of the maximum period of proba- 
tion has been confirmed in the post by implica- 
tion.” 
140. In the decision reported in Shiv Kumar Sharma 
v. Haryana State Electricity Board, Chandigarh, 
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(1988)3 S.L.R. 524, the Supreme Court has 
observed as follows: 
“The appellant should have been coniiiihed 
on June 10, 1965, on which date he had com- 
pleted two years of his probationary period. As 
has been stated already, the probationary 
period was not extended. The board. has not 
laid down any guideline for confirmation. There 
is no ruleshowing when an officer of the Board 
will be confirmed. While there is some neces- 
sity for appointing a person in government 
service on probation for a particular period, 
there may not be any need for confirmation of 
that officer after the completion of the proba- 
tionary period. If during the period of proba- 
tion a government servant is found to be 
unsuitable, his services may be terminated. On 
the other hand, if he is found to be suitable, he 
would be allowed to continue in service. The 
archaic rule of confirmation, still in force, gives 
a scope to the executive authorities to act 
arbitrarily of mala fide giving rise tò unneces- 
sary litigations. It is high time that the govern- 
ment and other authorities should think over 
the matter and relieve the government ser- 
vants of becoming victims of arbitrary actions. 
In this connection, we may refer to the decision - 
in the case of S.B.Patwardhan and others v. 
State of Mi htra and others, (1977)3 S.C_R. 
775, where Chandrachud, C.J., speaking for 
the Court observed as follows: ; 
“Confirmation is one of the inglorious uncer- 
tainties of government service depending nei- 
ther on efficiency of the incumbent nor on the 
availability of substantive vacancics. A glaring 
instancé widely known in a part of our country 
is of a distinguished member of the judiciary 
who was confirmed as a District Judge years 
after he was confirmed as a Judge of the High 
Court. Itis on the record of these writ petitions 
that ‘officiating Deputy Engineers were not 
confirmed even though substantive vacancies 
were available in which they could have been 
confirmed. It shows that confirmation does 
not have to conform to any set rules and whether, 
an employee should be confirmed or not 
depends on the sweet will and pleasure of the 
Government.” p 
141. In the decision reported in Narender Chadha 
v. Union of India A.I.R. 1986 S.C. 638, the Supreme 
Court has decided as under; | 


It] 
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“Atone stage it was argued before us on behalf 
ofsome of the respondents that the petitioners 
who have not been appointed in accordance 
with Rule 8(1)(a)(ii) could not be treated as 
members of the Indian Economic Service or of 
the Indian Statistical Service at all and hence 
there was no question of determining the 
question of seniority as between the petition- 
ers and the direct recruits. This argument has 
got to be rejected. It is true that the petitioners 
were not promoted by following the actual 
procedure prescribed under Rule 8(1)(a)(ii) 
but the fact remains that they have been work- 
ing in posts included in Grade IV from thedate 
on which they were appointed to these posts. 
Theappointments are made in the nameof the 
President by the competent authority. They 
have been continuously holding these posts. 
They are being paid all along the salary and 
allowances payable to incumbents of such posts. 
They have not been asked to go back to the 
posts from which they were promoted at any 
time since the dates of their appointment. The 
orders of promotion issued in some cases show 
that they are promoted in the direct line of 
their promotion. It is expressly admitted that 
the petitioners have been allowed to hold posts 
included in Grade IV of the aforesaid services, 
though on an ad hoc basis. (See para 21 of the 
counter affidavit filed by Shri P.G.Lele, Dep- 
uty Secretary, Department of Personnel and 
Administrative Reforms). It is, therefore, idle 
tocontend that the petitioners are not holding 
the posts in Grade IV of the two Services in 
question. It is significant that neither the 
Government has issued orders of reversion to 
their former posts nor has anybody so far 
questioned the right of the petitioners to con- 
tinue in the posts which they are now holding. 
It would be unjust to hold at this distance of 
time that on the facts.and in the circumstances 
of this case, the petitioners are not holding the 
posts in Grade IV. The above contention is 
therefore without substance. But we, however, 
make it clear that it is not our view that when- 
ever a person is appointcd in a post without 
following the Rules prescribed for appoint- 
ment to that post, he should be treated as a 
person regularly appointed to that post. Such 
a person may be reverted from that post. Butin 
acase of the kind before us where persons have 
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been allowed to function in higher posts for 15 
to 20 years with due deliberation it would be 
certainly unjust to hold that they have no sort 
of claim ta such posts and could be reverted 
unceremoniously or treated as persons not 
belonging to the Service at all, particularly 
where the Government is endowed with the 
power to relax the Rules to avoid unjust 
results. In the instant case the Government has 
also not expressed its unwillinghess to con- 
tinue them in thesaid posts. The other contest- 
ing respondents have also not urged that the 
petitioners should besent out of thesaid posts. 
The only question agitated before us relates to 
the seniority as between the petitioners and 
the direct recruits and such a question can 
arise only where there is no dispute regarding 
the entry of the officers concerned into the 
same Grade. In the instant case, there is no 
impediment even under the Rules to treat 
these petitioners and others who are similarly 


situated in Grade IV because of the enabling | 


provision contained in Rule 16 thereof. Rule 
16 as it stood at the relevant time read as 
follows: 
“16.The Government may relax the provisions 
of these rules to such extent as may be neces- 
sary to ensure satisfactory working or remove 
inequitable results.” 
New Rule 16 reads thus: 
‘16. Powers to relac: The Government may in 
consultation with the Commission and for 
reasons to be recorded in writing relax any of 
the provisions of these rules with respect to 
any class or category of persons or posts and no 
such relaxation shall be given so as to have 
retrospective effect’.” 
142. The last decision on this point is reported in 
Y.V.Rangaiah v. J.Sreenivasa Rao, A.I.R. 1983 S.C. 
852: 1983 Lab.I.C. 1240: (1983)1 S.C.W.L.R. 789: 
(1983)2 Lab.L.J. 23: (1983)3 S.C.C. 284: (1983) 1 
Lab.L.N. 680 wherein the Apex Court has held as 
follows: 
“The vacancies which occurred prior to the 
amended rules would be governed by the old 
rules and not by the amended rules. It is admit- 
ted by counsel for both the parties that hence- 
forth promotion to the post of Sub Registrar, 
Grade II, will be according to the new rules on 
the zonal basis and not on the Statewise basis 
and therefore, thefe was no question of 
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challenging the new rules. But the question is 
filling the vacancies that occurred prior to the 
amended rules. We have not the slightest doubt 
that the posts which fell vacant prior to the 
amended rules would be governed by the old 
rules and not by the new rules.” 
143. In my view, the writ petition is devoid of 
merits and vexatious so far as it relates to respon- 
dents 2 to 5. However, so far as the 6th respondent 
Edward Kumar is concerned, I have held in para- 
graphs supra while dealing with the other two writ 
petitions that quo warranto has to be issucd against 
him. For the same reason, I hold in this writ 
petition also that quo warranto has to be issued 
against him. 
144. For the foregoing reasons, W.P.No.14035 of 
1992 is allowed in so far as it relates to the 6th 
respondent Edward Kumar and a writ of quo 
warranto is issued against him and in favour of the 
petitioner. So far as the other respondents are 
concerned, W,P.No.14035 of 1992 is dismissed. 
However, there will be no order as to costs. 
145. In the result, W.P.Nos.3642 and 9391 of 1992 
are allowed as prayed for and W.P.No.14035 of 
1992 is allowed in so far as it relates to the 6th 
respondent Edward Kumar and the same is dis- 
missed against the other respondents. However, 
there will be no order as to costs in all the writ 
petitions. 
146. Before parting with this case, I would like to 
refer to the elaborate arguments of 
Mr.G.Masilamani, learned Senior Counsel for the 
petitioners in respect of Arts.233 to 237 in Chap- 
ter VI of the Constitution of India, and give my 
ruling on that. The Subordinate Judiciary is gov- 
erned by Chapter VI consisting of Arts.233 to 237 
of the Constitution of India. Art.233 provides for 
the appointment of District Judges. As per sub- 
clause (1) of Art.233, appointment, postings and 
promotions of District Judges shall be made by the 
Governor of the State in consultation with the 
High Court. As per Art.233(2), persons who are 
already in serviceand Advocates who have not less 
than seven years experience shall alone be eligible 
for appointment as District Judges. Art.236 (b) 
defines ‘Judicial Service’ as a service consisting 
exclusively of persons intended to fill the post of 
District Judge and other Civil Judicial posts infe- 
rior to the post of District Judge. The word ‘serv- 
ice’ appearing in Art.233(2) has been interpreted 
to mean only real and true Judicial Service and not 
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any other executive service even if called as Judi- 
cial Service. 
147. In this connection, I may refer to the decision 
of the Supreme Court reported in Chandra 
Mohan v. State of Uttar Pradesh, A.I.R. 1966 S.C. 
1987: (1967)1 S.C_A. 409: (1967)1 S.C.W.R. 153: 
(1967)1 Lab LJ. 412: 14 Fac.L.R. 386: (1967)2 
S.C_J. 717 wherein Subba Rao, CJ., speaking for 
the Bench observed as follows: 

“The gist of the provisions (Arts.233 to 237 of 


the Constitution of India) may be stated thus; 


Appointments of persons to be, and the post- 
ing and promotion of District Judges in any 
State shall be made by the Governor of the 
State. There are two sources of recruitment, 
namely (i) service of the Union or of the State, 
and (ii) members of the Bar. The said Judges 
from the first source are appointed in consul- 
tation with the High Court and those from the 
second source are appointed on the recom- 
mendation of the High Court. But in the case 
of appointments of persons to the judicial 
service other than as District Judges they will 
be madc by the Governor of the State in accor- 
dance with rules framed by him in consultation 
with the High Court and thé Public Service 
Commission. But the High Court has control 
over all the District Courts and Courts subor- 
dinate thereto, subject to certain prescribed 
limitations. 

The setting, viz., the chapter dealing with 
Subordinate Courts, in which the expression 
‘the service’ appears indicates that the service 
mentioned therein is the service pertaining to 
Courts. That apart, Art.236(2) defines the 
expression ‘judicial service’ to mean a service 
consisting exclusively of persons intended to 
fill the post of District Judge and other Civil 
Judicial posts inferior to the post of District 
Judge. If this definition, instead of appearing 
in Art236, is placed as a clause before Art.233(2), 
there cannot be any dispute that ‘theservice’ in 
Art.233(2) can only mean the judicial service. 
The circumstance that the definition of judi- 
cial service’ finds a place in a subsequent 
Article docs not necessarily lead to a contrary 
conclusion. The fact that in Art.233(2) the 
expression ‘the service’ is used whereas in 
Arts.234 and 235 the expression ‘judicial serv- 
ice’ is found is not decisive of the question 
whether the expression ‘the service’ in Art.233(2) 


` 


n] 
must be something other than the judicial 
service, for, the entire chapter is dealing with 
the judicial service. The definition is exhaus- 
tive of the service. Two expressions ia the 
definition bring out the idea that the judicial 
service consists of hierarchy of judicial officers 
starting from the lowest and ending with Dis- 
trict Judges. The expressions ‘exclusively’ and 
‘intended’ emphasise the fact that the judicial 
service consists only of persons intended to fill 
up the posts of District Judges and other Civil 
Judicial posts and that is the exclusive service 
of judicial officers. Having defined ‘judicial 
service’ in exclusive terms, having provided for 
appointments to that service and having 
entrusted the control of the said service to the 
care of the High Court, the makers of the 
Constitution would not have conferred a blan- 
ket power on the Governor to appoint any 
person from any service as a District Judge. 
We, therefore, construe the expression ‘the 

‘= Seice | in clause (2) of Art.233 as the judicial 

*" service. 

_ SButritus*said that this construction ignores 

-AiL237 of the Constitution. We do not see 
how Art.237 helps the construction of Art.233 
` *(2). Art.237 enables the Governor to imple- 
ment the separation of the judiciary from the 
executive. Under this Article, the Governor 
may notify that Arts.233, 234, 235 and 236 of 
the Constitution will apply to Magistrates subject 
to certain modifications or exceptions; for 
instance, if the Governor so notifies, the said 
Magistrates will become members of the judi- 
cial service, they will have to be appointed in 
the manner prescribed in Art.234, they will be 
under the control of the High Court under 
Art.235 and they can be appointed as District 
Judges by the Governor under Art.233(1). To 
state it differently, they will then be integrated 
in the judicial service which is one of the sources 
of recruitment to the post of District Judges. 
Indeed, Art.237 emphasises the fact that tll 
such an integration is brought about, the 
Magistrates are Outside the scope of the said 
provisions. The said vicw accords with the 
constitutional theme of independent judiciary 
and the contrary view accepts a retrograde 
step.” 
148. Therefore, Rule 8 ofthe Pondicherry Judicial 
Service Rules inso faras the same provides for the 
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appointment of ‘Legal Advisers to Government’ 
as District Judges (senior scale in Pondicherry 
Judicial Service) is ultra vires Art.233(2) of the 
Constitution of India. As such, any rule and/or 


appointment made in contravention of Art.233(2) | 


of the Constitution shail be illegal and ultra vires 
the Constitution. Hence, I am of the firm view, 
that an executive from the Law Department can- 
not be appointed to Higher Subordinate Judici- 
ary. 

149. Art.234 of the Constitution relates to the 
recruitment of Judicial Officers other than the 
District Judges. As per this Article, the appoint- 
ment of Judicial Officers other than the District 
Judges shall be made by the Governor of the State 
in accordance with the Rules framed therefor, 
after consultation with the High Court and the 
Public Service Commission. The consultation 
contemplated under this Article was interpreted 
as one for the framing of the rules and not as one 
for making the appointment. Reliance is placed 
on the decision reported in N.Devasahayam v. 
State of Madras, A.ILR. 1958 Mad. 53: (1958) 
M.L.J. 28: (1957)70 L.W. 563: ILL.R. 1958 Mad. 58. 
150. Art.235 of the Constitution provides for the 
control of Subordinate Courts. As per this Article, 
the control of the Subordinate Courts including 
postings, promotions, and grant of leave vest with 
the High Court. However, in respect of District 
Judges, as per Art.233(1), the orders regarding 


appointments, postings and promotion shall be ` 
issued by the Gevernor of the State in consulta- - 


tion with the High Court. As regards Judicial 


Officers other than the District Judges, the orders, 


regarding their postings, promotions, grant of 
leave, etc., shall be issued by the High Court 
directly. The Government of a State cannot issue 
any orders regarding postings, promotions, leave, 
etc., in respect of Judicial Officers other than the 
District Judges. Even in respect of the District 
Judges, orders of appointment, posting and pro- 
motion shall be issued by the Governor, that too, 
in consultation with the High Court. The other 
matters such as transfers, leave, disciplinary pro- 
cecdings, ctc., shall exclusively vest in the High 
Court. 3 

151. Separation of judiciary under ‘Art.50 of the 
Constitution shall become meaningless if matters 
pertaining to the control of the subordinate judi- 
ciary, such as appointments, postings, transfcrs, 
promotion, Icave, disciplinary action, ctc., are left 
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to the discretionary act of the Government. 

152. It was brought to my notice at the time of 
hearing that judicial separation is yet to take place 
in the Union Territory of Pondicherry. Even 
to-day, Iam told, the control of Subordinate Judi- 
cial Officers, which should be exercised by the 
High Court under Art.234 of the Constitution, is 
still left with the Government of Pondicherry 
(Law Department). This is evident from the vari- 
ous orders such as posting, transfers, deputation 
orders, orders granting leave, etc., are being issued 


'~ bythe Law Department, Government of Pondich- 


erry, to the Judicial Officers in the Pondicherry 
Judicial Service by simply marking copies to the 
High Court. Therefore, it is high time that the 
High Court should assume its constitutional duty 
in respect of the Pondicherry Judicial Service under 
Art.235 of the Constitution, without any further 
loss of time. The Government of Pondicherry 
shalt discontinue the said practice hitherto fol- 
lowed and shall await instructions from the High 
Court, Madras, in matters relating to transfers, 
postings, grant of leave, disciplinary proceedings, 
etc, 


VK Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: K.S.Bakthavatsalam, J. 


W.P.No.380 of 1993 28th January, 1993. 
Prof.C.R Srinivas, Social Worker and Public Inter- 
est Litigant, Madras-35. ... Petitioner 
v 


The ChicfSecretary, Goverament of Tamil Nadu, 
Fort St.George, Madras-9. -- ..Respondent. 


Constitution of India (1950), Arts.226, 32, 1(2), 
4(1), P.2, SchIV - Madras State (Alteration of 
Names) Act (LIL of 1968) - Writ petition to direct 
State to effect the correct spelling of Tamizh and 
Tanuzh Nadu for Tamil and Tamil Nadu and to 
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change name of Madras High Court as Tamizh 
Nadu High Court - Maintainability - Changes can 
be effected by administrative order - Petition, if can 
be entertained as public interest litigation - Issue, if 
justiciable. 

The petitioner filed a petition for the issue of the 
writ of mandamus directing the Chief Secretary to 
Government to effect the correct spelling in English 
language against Tamil and Tamil Nadu as Tam- 
izh and Tamizh Nadu including the change of the 
name of a High Court as Tamizh Nadu High 
Court - Dismissing the petition, 

Held: Sub-clause (2) of Art.1 of the Constitution 
of India defines that the States and the territories 
thereof shall be as specified in the First Schedule. 
In the First Schedule Item 7 is shown as ‘Tamil 
Nadu’. Originally, it was called ‘Madras’. The name 
of ‘Madras’ has been changed to Tamil Nadu by 
the Madras State (Alteration of Names) Act (LHI 
of 1968). In the Fourth Schedule also, read with 
Arts.4(1) and 82 of the Constitution of India, the 
term ‘Tamil Nadu’ appears. Assuch, it isseen that 
even in the Constitution of India itself for the term 
spelling in ‘Tamil Nadu’ alone is used. When the 
Constitution itself uses the word ‘Tamil Nadu’, 
the Court does not think the petitioner can ask for 
a direction to issue to the respondent as asked for 
a change in the spelling the term “Tamil Nadu’ as 
‘Tamizh Nadu’. Ifany ofsuch has to be done, it has 
to be done only by Parliament and not by anybody 
else, moreso, by the respondent before this Court. 
The effect of Articles of the Constitution and Act 
LIII of 1968 cannot be changed as asked for by the 
petitioner, by an administrative order. Ifthe spell- 
ing of the term has to be changed as stated it 
cannot be done by issuing a writ of mandamus. 
The writ petition cannot be entertained as a public 
interest litigation. The court is also of the view 
that the issue raised in this writ petition is not 
justiciable. The jurisdiction under Art.226 of the 


_ Constitution, being discretionary, the discretion 


cannot be exercised in favour of the petitioner on 
the facts and circumstances of this case. 

[Paras. 3,4 & 5] 
Cases referred to: 
S.P.Gupta and others v. President of India and 
others, 1981 S.C.C. (Supp.) 87: 1982 Rajadhani 
L.R. 389: AIR. 1982 S.C. 149. [Para. 5] 
Shri Sachidanand Pandy and another v. The State of 
West Bengal, (1987)2 S.C.C. 295: (1987)1 Com L.J. 
211: 1987 JT 425: (1987)2 S.CJ. 70: (1987)1 


I] Prof. Srinivas v. Chicf Secy., Govt. of Tamil Nadu (Bakthavatsalam, J.) ~ 


Supreme 492; (1987)1 UJ. (S.C.) 641: (1987)4 
LT.R. 134: A.I.R. 1987 S.C. 1109. {Para. 5] 

Sheela Barse v. Union of India, A.LR. 1982 S.C. 
2211. {Para. 5] 

Gopalan, Public Interest Litigant v. The Union of 
India, 1990 Writ L.R. 297. [Para. 5} 

Jashni v. Ushan Kumar, A.I.R. 1976 S.C. 578. 
[Para. 5] 

Petition under Art.226 of the Constitution of 
India praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
mandamus directing him to effect the correct spelling 
in English language against the age-old customary 
one, towards the name of our language and State 
which remains as “Tamil” and “Tamilnadu” as 
“Tamizh” and “Tamizh Nadu” including the change 
ofthe name of our Hon’ble High Court as “Tham- 
izh Nadu High Court” instead of the Madras High 
Court, forthwith in the interest of the principles of 
literalism and for the glorification of our ancient 
language, State and High Court. 

C.R.Srinivasan, for Petitioner. 

The Court made the following 

ORDER: The prayer in the writ petition is to issue 
a writ of mandamus directing the respondent to 
effect the correct spelling in English language 
against the age-old customary one, towards the 
name ofour language and State, which remains as 
“Tamil” and “Tamil Nadu” as “Tamizh” and 
“Tamizh Nadu” including the change of the name 
of this High Court as “Tamizh Nadu High Court” 
instead of the Madras High Court forthwith in the 
interest of the principles of literalism and for the 
glorification of the ancient language, State and 
High Court. 

2. The petitioner appearing as party-in-person has 
filed this writ petition stating that it is filed in the 
interest of Tamizh masses. It is alleged in the 
affidavit filed in support of the writ petition that 
the State was re-named from the original name of 
Madras State by the then Chief Minister late 
Dr.C.N.Annadurai in the year 1967, but the spell- 
ing of the name in English language remains 
un-altercd and its pronunciation as “Tamil” by 
the Britishers is continued. lt is also stated by the 
petitioner that Britishers were negligent in so far 
as the pronounication of the language is con- 
cerned and as such the spelling of the name of the 
language should be “Thamizh” instead of “Tamil” 
and also the spelling of the name of the State also 


101 


should be changed as “Tamizh Nadu” instead of 
“Tamil Nadu”. It is also alleged in the affidavit 
that though the petitioner is concerned about the 
spelling of very many other words in English lan- 
guage, he is very much concerned about the spell- 
ing of the name language, i.e., mother-tongue, 
Thamizh. The petitioner has narrated as to how 
certain words arespelt in paragraphs 6and 8 of the 
affidavit filed in support of the writ petition. The 
petitioner also alleges that even in the cause list of 
the Apex Court of the land at the personal request 
insisted upon to print as “Tamizh Nadu” instead 
“Tamil Nadu” and got his cases listed where he 
appeared as party-in-person. It is also stated that 
inorder tosafeguard the glory of the language and 
the State the petitioner wantsa direction from this 
Court to correct the language against the age-old 
customary one which is totally wrong and accord- 
ing to him, contrary to the principles ofliteralism, 
which remain as “Tamil” and “Tamil Nadu” and 
the petitioner wants to change it is to be spelt as 
“Tamizh” and “Tamizh Naadu” and also “Tamizh 
Naadu High Court” instead of “Madras High Court” 
forthwith. 

3. I have heard the arguments of the petitioner, 
who appears in party-in-person and have gone 
through the affidavit filed in support of the writ 
petition. Though the petitioner, who appears as 
party-in-person, has styled himself as a social worker 
and public interest litigant, nowhere in the affida- 
vititis stated that the writ petition is filed as public 
interest litigation but it is stated that in the inter- 
est of Tamizh masses the case is filed before this 
Court in para 2 of the affidavit. It may be stated 
immediately that the approach of the petitioner, 
invoking the extraordinary jurisdiction of this Court, 
asa public interest litigant, cannot be accepted. In 
my view, it is not a public interest litigation, but it 
isaself advertisement litigation. The writ petition 
itself is wholly misconceived, and the prayer as 
asked for, cannot be granted. Sub-clause (2) of 
Art.1 of the Constitution of India defines that the 
States and the territories thereofshall be as speci- 
fied in the First Schedule. In the First Schedule, 
Item 7 is shown as ‘Tamil Nadu’. Originally, it was 
called as ‘Madras’. The name of ‘Madras’ has 
been changed to ‘Tamil Nadu’ by the Madras State 
(Alteration of Name) Act, 1968, (Act No.53 of 
1968). In the fourth schedule also read with Arts.4(1) 
and 32 of the Constitution of India, the term 
‘Tamil Nadu’ appears. As such, it is seen that even 
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in the Constitution of India itself, for the term 
spelling in ‘Tamil Naadu’ alone is used. When the 
Constitution itself used the word ‘Tamil Nadu’, I 
do not think the petitioner can ask for a direction 
to issue to the respondent as asked for, to change 
thespelling of the term “Tamil Nadu” as “Tamizh 
Naadu”. Ifany ofsuch change has to be done, in my 
view, it has to be done only by Parliament and not 
by anybody else; more so, by the respondent 
before this Court. So lam of theview, that without 
looking into the provisions of the Constitution, 
the petitioner has filed this writ petition as if he is 
interested in the glorification of the Tamil lan- 
guage. So thecffcct of Articles of the Constitution 
and Central Act LIH of 1968 cannot be changed, as 
asked for, by the petitioner, by an administrative 
order. In my view, the writ petition has been filed, 
as I have already stated, to have a self-advertise- 
ment. It is to be deprecated. 
4. More so, it is of common knowledge that when 
the term “Tamil” is used it is spelt as only 
“ ap ” and “Opera” 
“« pidips size ” and only when they were trans- 
laied n.u English they were spelt differently, as 
Stated by the petitioner. As such, when it is used 
within the State of Tamil Nadu, the grandeur of 
the language is not lost. That apart, if the spelling 
of the term has to be changed as stated by the 
petitioner, it cannot be done by issuing a writ of 
mandamus and if any such writ is issued, in my 
view, it will be against what all is stated in’ the 
Articles of the Constitution of India. More so, I 
am of the view that a term in one language cannot 
be written in anothcr language and if it is written 
it will be only artificial and it will not be in th 
Original form. ’ 
5. Having said so, it is necessary for me to sec as to 
whether this writ petition can be called as ‘Public 
interest litigation’ at all arid to be entertained by 
this Court. Surcly, the petitioner has no Tight to 
come up before this Court with such a prayer. In 
S.P.Gupta and others v. President of India and 
others, 1981 S.C.C. (Supp.) 87: 1982 Rajadhani 
L.R. 389: ADR. 1982 S.C. 149, the Supreme Court 
has held as follows: ‘ 
“We would, therefore, hold that any member 
of the public having sufficient interest can 
maintain an action for judicial redress for public 
injury arising from breach of public duty or 
from violation of some provision of the Con- 
stitution or the law and seek enforcement of 
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Such public duty and observance of such 
constitutional or legal provision. This is abso- 
lutely essential for maintaining the rule of law, 
furthering the causeof justice and accelerating 
the pace of realisation of the constitutional 
objective”. 

In Shri Sachidanand Pande and another v. The 

State of West Bengal, (1987)2 S.C.C. 295: (1987)1 

Com.L.J. 211: 1987 JT 425: (1987)2 S.CJ. 70: 

(1987)1 Supreme 492: (1987)1 UJ. (S.C.) 641: 

(1987)41.T.R. 134: A.I.R. 1987 S.C. 1109, a notcof 

caution was administcred by the Supreme Court: 
“... Today public spirited litigants rush to Courts 
to file cases in profusion under this attractive 
name. They must inspire confidence in courts 
and among the public. They must be above 
Suspicions...” 

In the same case, it has been further held: 
“Itis only when Courts are apprised by of gross 
violation of fundamental rights bya group ora 
class action or when basic, human rights are 
invaded or when there are complaints of such 
acts as shock the judicial conscience that the 
Courts, especially this Court should leave aside 
procedural shackles and hear such petitions 
and extend its jurisdiction under all available 
provisions for remedying the hardships and 
miseries of the needy, the under dog and the 
neglected. I will besecond to none in extending 
help when such help is required. But this does 
not mean that the doors of this Court are 
always open for anyone to walk in. It is neces- 
sary to have some self imposed restraint on 
public interest litigants...” 

It has also been held by the Supreme Court in 

Sheela Brase v. Union of India, A.I.R. 1982 S.C. 

2211 at page 2212, as follows: 
“The procecdings in a public interest litiga- 
tion are, therefore, intended to vindicate and 
effectuate the public interest by prevention of 
violation of the rights, constitutional or statu- 
tory of sizeable segments of the society, which 
owing to poverty, ignorance, social and eco- 
nomic disadvantages cannot themselves 
assert--and quite often not even aware 
of--those rights...” 

It has been further held as follows: 
“The gricvance in a public interest action, 
generally speaking, is about the content and 
conduct of governmental action in relation to 
the constitutional and statutory rights of 


iy Prof. Srinivas v. Chief Secy., Govt. of Tamil Nadu (Bakthavatsalam, d.) 


segments of socicty and in certain circum- 
stances the conduct of governmental-policies...” 
Mishra, J. in Gopalan, Public Interest Litigant v. 
The Union of India, 1990 Writ L.R. 297, has held (at 
p.300) as follows: 
“On the question of locus standi of a person 
to maintain a writ of certiorari, which rule in my 
view, has to apply strictly to a writ of manda- 
mus or for any other direction under Art.2260f 
the Constitution of India, the Supreme Court 
in Jashni v. Usshan Kumar, AJR. 1976 S.C. 
578, held: “It will beseen that in the context of 
locus standi to apply for a writ of certiorari, an 
applicant may ordinarily fall in any of these 
categories: (i) person aggrieved; (ii) stranger’; 
(iii) busybody or meddlesome interloper. 
Persons in the last category are casily distin- 
puishable from those coming under the first 
two categories. Such persons interfere in things 
which do not concern them. They masquerade 
as crusaders for justice. They pretend to act in 
thename ofpro bono publico, though they have 
no interest of the public or even of their own to 
protect. They indulge in the pastime of med- 
dling with the judicial process either by force 
of habit or from improper motives. 

„Often they are actuated by a desire to win 
notoriety or cheap popularity, while the ulte- 
rior intent of some applicants in this category, 
may be no more than spoking the wheels of 
administration. The High Court should do 
well to reject the applications of such busy 
bodies at the threshold”. 

It is thereafter the Supreme Court said: 
“The distinction between the first and cate- 
gories of applicant, though real is not always 
well demarcated. The first category has, as it 
were, two concentric zones, a solid central 
zone of certainty and a prey outer circle of 
lesscning certainly in a sliding centrifugal scale, 
with an outer nebulous fringe of uncertainty. 
Applicants falling within the central zone are 
those whose Icgal rights have becn infringed. 
Such applicants undoubtedly stand in the cate- 
gory of ‘person aggricved’. In the grey outer- 
circle the bounds which separate the first cate- 
gory from the second intermix, interface and 
overlap increasingly in a centrifugal direction. 
All persons in this outer zone may not be 
‘persons aperieved’.” 

Some broad tests which are applicd therefore to 
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find out who amongst the strangers is a person 
aggricved, who can maintaina litigation ina court 
of law on behalfof“..another, the Supreme Court 
has said: 
“Whether the applicant is a person whose 
legal right has been infringed? Has he suffered 
a legal wrong or injury, in the sense that his 
interest, recognised by law has been prejudi- 
cially and directly affected by the act or omis- 
sion of the authority, complained of? Is he a 
person who has suffered a legal grievance, a 
person ‘against’ whom a decision has been 
pronounced which has wrongfully deprived 
him of something or wrongfully refused him 
something or wrongfully affected his title to 
something?. Has he a special and substantial 
grievance of his own beyond some grievance or 
inconvenience suffered by him in common with 
the rest ofthe public? Was he entitled to object 
and be heard by the authority before it took the 
impugned action? If so, was he prejudicially 
affected in the exercise of that right by the act 
ofusurpation of jurisdiction on the part of the 
authority? Is the statute, in the context of 
which the scope of the words ‘person aggrieved’ 
is being considered, a social welfare measure 
designed to lay down ethical or professional 
standards of conduct for the community? Oris 
it a statute dealing with private rights of par- 
ticular individuals? 
In S.P.Gupta and others v. President of India and 
others, 1981 S.C.C. (Supp.) 87: 1982 Rajadhani 
L.R. 389: A.LR. 1982 S.C. 149, the Supreme Court 
has said: 
“It may therefore now be taken as well estab- 
lished that where a legal wrong or legal injury 
or illegal burden is threatened and such person 
or determinate class of persons is by reason of 
poverty, helplessness or disability or socially 
or economically disadvantaged position, 
unable to approach the Court for relief, any 
member of the public can maintain an applica- 
tion foran appropriate direction, order or writ 
in the High Court under Art.226 and in casc of 
breach of any fundamental right of such per- 
son or detcrininate class of persons in this 
Court under Art.32secking judicial redress for 
the legal wrong or injury caused 10 such 
persons....Bul we must hasten to make it clear 
that the individual who moves the court for 
judicial redressal in cases of this kind must be 
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acting bona fide with a view to vindicating the 
cause of justice and if he is acting for personal 
grain or private profit or out of political moti- 
vation or other oblique consideration, the Court 
should not allow itself to be activised at the 
instance of such person and must reject this 
application at the threshold, whether it be in 
the form ofa letter addressed to the court or 
even in form of a regular writ petition filed in 
court. We may also point out that as a matter 
of prudence and not as a rule of law, the court 
may confine this strategic exercise of jurisdic- 
tion to cases where legal wrong or legal injury 
is caused to a determinate class or group of 
persons or the constitutional or legal right of 
such determinate class or group of persons is 
violated and as far as possible, not entertain 
cause of individual wrong or injury at the 
instance of a third party, where there is an 
` effective legal aid organisation which can take 
care of such cases...” 
With respect I agree with Mishra, J., on this point. 
Looking at the backdrop of the decisions cited 
above, in my view, the writ petition cannot be 
entertained, as a public interest litigation. I am 
also of the view that the issue raised in this writ 
petition is not justiciable. In my view itis the duty 
of this Court to discourage such petitions and to 
ensure that the course of justice is not obstructed 
or polluted by unscrupulous litigants by invoking 
the extraordinary jurisdiction of this Court. It is 
well settled that focus standi to approach by way of 
writ petition and refusal to grant relief in enquiry 
jurisdiction are two different aspects. In this case, 
in my view, the petitioner has no focus standı at all 
to come up to this Court, that too, styling the writ 
petition as public interest litigation. That apart, 
the jurisdiction under Art.226 of the Constitution 
being discretionary, I do not think the discretion 
can be exercised in favour of the petitioner on the 
facts and circumstances of this case. So looking at 
any angle, I do not think there is any substance in 
the allegations made by the petitioner in the affi- 
davit. There are no merits in the writ petition and 
accordingly it is dismissed. : 
B.S. i ---- 
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Petition dismissed. 
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INTHE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 

C.R.P.No.2130 of 1991 9th February, 1 903, 
S.Pakkiaraj ... Petitioner 
S.N.Kulaseckaran Respondent. 


Civil Procedure Code (V of 1 908), O.21, Rule 22 - 
Execution petition filed within two years after dis- 
missal of appeal by appellate court - Notice to 
judgment-debtor, if necessary. 

When a decree is taken in appeal to a higher court 
the decree passed in appeal supersedes that of the 
court belowand becomes a decree in the suit itself 
and the period of limitation for execution would 
run from the date of that decree of the appellate 
court. [Para. 7] 
Applying the above principle to the facts of the 
present case, the dateof judgment of the appellate 
court, viz. 21.9.1989 alone is to be taken into 
account for the purpose of computing the period 
of two years for the purpose of 0.21, Rule 22, 
C.P.C. If so taken the execution petition, having 
been ordered on 5.8.1991, which is within a period 
of two years from 21.9.1989, is well within timcand 
hence the order directing delivery of possession of 
the suit property, without giving notice to the 


judgment-debtor is in order. [Para. 8] 
Cases referred to: 

Gauri Lal v. Sujham Devi, ALR. 1986 H.P. 3. 
[Paras. 3, 6] 


Muthammal v. Kaveriammal, ALR. 1987 Mad. 
103. [Paras. 3, 6] 

Kamalammal v. M.Kanthamma, (1971)1 M.L-J. 
471. (Para. 3] 

Rajagopala Iyer v. Ramaniyachariar, 1.L.R 47 Mad. 
288. [Para. 3] 

Kungammal v. Krishna Chettiar, (1953)2 M.L.J. 
185: A.LR. 1954 Mad. 170: 66 L.W. 558: 1953 
M.W.N. 451. [Para. 5] 

Yesudasan v. Grant, (1980)2 M.LJ. 152. |Para. 5] 
Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
the Additional District Munsif, Poonamallee, dated 
5.8.1991 and passed in E.P.No.181 of 1991 in 
O.S.No.1311 of 1981. ; 
R.Sankarasubbu, for Petitioner. 


Ii) S. Pakkiaraj v. S.N. Kulasekaran (Pratap Singh, J.) 


G.Kathirvelu, for Respondent. 
The Court made the following 
ORDER: This revision petition is directed against 
the order directing delivery of possession of the 
suit property without giving notice to the peti- 
tioner/judgment-debtor. 
2. The short facts are: Respondent has filed the 
suit in O.S.No.1311 of 1981 on the file of District 
Munsifs Court, Poonamallee, for declaration, 
possession and permanent injunction. After an 
elaborate trial, the learned District Munsif has 
decreed the suit on 29.12.1988. Aggrieved by the 
same, the petitioner has filed an appeal and the 
same was dismissed on 21.9.1989. Thereafter, the 
respondent has filed E.P.No.181 of 1991 in the 
trial court and delivery was ordered on 5.8.1991 
without notice to the petitioner. Aggrieved by the 
said order, the petitioner has preferred this revi- 
sion petition. 
3. The learned counsel for the revision petitioner, 
would submit that under the provisions of O.21, 
Rule 22, C.P.C., notice has to be given to the 
petitioner and that the order of delivery without 
notice is clearly untenable. Learned counsel relied 
on the decisions in Gauri Lal v. Sujham Devi, 
ALR. 1986 H.P. 3, Muthammal v. Kaveriammal, 
AIR. 1987 Mad. 103, Kamalammal v. 
M.Kanthamma, (1971)1 M.LJ. 471 and Rajagopala 
Iyer v. Ramanujachariar, ILL.R. 47 Mad. 288. 
4. Per contra, \earned counsel for the respondent, 
would submit that when the appeal was filed and 
was dismissed, the date of judgment of the appel- 
late court alone should be taken into account and 
the appeal having been dismissed on’21.9.1989 
and the order in the execution petition having 
been passed on 5.8.1991 which is within two years, 
notice is not required and the order is perfectly in 
order. 
5. I have carefully considered the submissions 
made by rival counsels. The entire question falls 
within a short compass viz. whether the date of 
decree of the trial court alone is to be taken into 
account for computing the two year period con- 
templated in 0.21, Rule 22, C.P.C. or whether the 
date of judgment of the appellate court is the date 
which is to be taken into account. For the purpose 
of convenience, I extract the relevant portion of 
0.21, Rule 22, C.P.C., which reads as follows: 
“22. (1) Notice to show cause against execu- 
tion in certain cases-Where an application for 
execution is made: 
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(a) more than two years after the date of the 
decree, or 


Provided that nosuch noticeshall be necessary 
in consequence of more than two years having 
elapsed between the date of the decree and the 
application for execution, if the application is 
made within two years, from the date of the last 
order against the party against whom execu- 
tion is applied for, made on any previous appli- 
cation or execution...” 
To construe the clause (a) which puts the date of 
two years after the date of decree, necessarily we 
have to see what is the “decree”. “Decree” is 
defined in Sec.2(2), C.P.C., and it reads as follows: 
“(2) “decree” means the formal expression of 
an adjudication which, so far as regards the 
court expressing it, conclusively determines 
the rights of the parties with regard to all orany 
of the-matters in controversy in the suit and 
may be either preliminary or final. It shall be 
deemed to include the rejection ofa plaintand 
the determination of any question within 
Sec.144, but shall not include-- 
(a) any adjudication from which an appeal lies 
as an appeal from an order, Or 
(b) any order of dismissal for default. 
Explanation: A decree is preliminary when 
further proceedings have to be taken before 
the suit can be completely disposed of. It is 
final when such adjudication completely dis- 
poses of the suit. It may be partly preliminary 
and partly final.” 
In Kunganumal v. Krishna Chettiar, (1953)2 M.L.J. 
185: A.LR. 1954 Mad. 170: 66 L.W. 558: 1953 
M.W.N. 451, a Division Bench of this Court has 
laid as follows: 
“The law is well settled that when a decree is 
taken in appeal to a higher court, the decree 
passed in appeal supersedes that of the court 
below and becomes a decree in the suit itself 
and that thereafter that is the only decree 
which is capable of execution and the period 
of limitation for execution would run from the 
date of that decree.” 
This ruling of the Division Bench was followed 
subsequently by Justice Balasubrahmanyan in 
Yesudasan v. Grant, (1980)2 M.L.J. 152. 
6. In Gauri Lal y. Sujham Devi, A.I.R. 1986 H.P. 3, 
it was held that in cases where an application for 
I 
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execution is made more than two ycars after the 
date of decree, no process in execution can issue 
unless a notice to show cause is served on the 
judgment-debtor or the service of such notice is 
dispensed with in accordance with law. It was 
further held that where a decree for possession 
was passed and decree-holder filed execution 
proceedings nearly six years later from date on 
which decree was passed and exccuting court with- 
out issuing a show cause notice to the judgment- 
debtor issued a warrant for possession, the exccut- 
ing court could not be regarded to have assumed 
jurisdiction legally and validly in issuing the war- 
rant for possession without a show cause notice 
having been first served upon the judgment-debt- 
ors. In Kamalammal v. M.Kanthamma, (1971)1 
M.LJ. 471, it was held that in computing the 
period of limitation prescribed for executing the 
mortgage decree, the time during which the 
injunction was thus presumed to be in force is 
liable to be deducted. In Muthammal v. Kaveriam- 
mal, A.I.R. 1987 Mad. 103, it was held that where 
after the dismissal of the first execution petition 
filed beyonda period of two years from the date of 
the decree by the second appellate court, a second 
execution petition was filed on the same day, a 
notice to the judgment-debtor under O.21, Rule 
22 would be necessary and the proviso to O.21, 
Rule 22 would not be attracted in such a case 
because the dismissal of the first execution peti- 
tion could not be said to be an order against the 
judgment-debtor, rather the dismissal of the exe- 
cution petition would be in favour of the judg- 
ment-debtor. In Rajagopala lyer v. Ramanujachar- 
lar, ILL.R. 47 Mad. 288, it was held that execution 
of sale without notice to the judgment-debtor is a 
nullity. 


7. From the above rulings, the following principles | 


can be deduced: . 

“(i) In an execution petition, if notice is 
required under the provisions of O.21, Rule 
22, C.P.C., and if notice was not issued but exe- 
cution was proceeded with, the executing court 
could not be regarded to have assumed juris- 
diction legally and validly without a show- 
cause notice having been first served upon the 
judgment-debtor. 

(ii) When a decree is taken in appeal to a 
higher court, the decree passed in appeal super- 
sedes that of the court below and becomes the 
decree in the suit itself and the period of 
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limitation for execution would run from the 

date of that decree of the appellate court”. 
8. Applying the above principles to the facts of the 
case before me, the date of judgment of the appcl- 
late court viz. 21.9.1989 alone is to be taken into 
account for the purpose of computing the period 
of two years for the purpose of O.21, Rule 22, 
C.P.C. If so taken, the execution petition, having 
been ordercd on 5.8.1991, which is within a period 
of two years from 21.9.1989 is well within time and 
is in order. 
9. Mr.R.Sankarasubbu’s further submission is that 
after the passing of new Limitation Act, the period 
of two years is to be considered only from the date 
of the trial court decree and not the decree of the 
appellate court. I do not find any support to this 
submission in the provisions of the Limitation 
Act. The crucial word which is to be interpreted 
for the purpose of O.21, Rule 22, C.P.C., is the 
“decree”. Regarding the interpretation of the 
“decree” the definition of “decree” and the rul- 
ings referred to supra and the principle (ii) which 
I have deduced above would show that only the 
date of appeal decree is to be construed as the date 
of the “decree”. Hence, neither this submissicn 
would hold good. 
10. In view of the above, this civil revision petition 
has to be necessarily dismissed and shall stand 
dismissed. 
V.K Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Srinivasan, J. 


W.P.No.14576 of 1991 Sth March, 1993. 
R-Ranganatha Reddy -Petitioner 
v. 
The State of Tamil Nadu and others 

... Respondents. 


Motor Vehicles Act (XLIX of 1988), Secs.74 and 
88(8) - Petitioner holding basic permit under Sec. 74 


Tl] Ranganatha Reddy v. State of Tamil Nadu (Srinivasan, J.) 


issued in Kerala State obtaining special permit under 
Sec.88(8) to pass through Tamil Nadu- Ifentitled to 
exemption granted by Tamil Nadu Government under 
G.O.Ms.No.894, dated 29.5.1991. 

Held; In the present case, the petitioner’s basic 
permit is clearly one falling under Sec.74 of the 
Motor Vehicles Act. In fact Sec.74 of the Act 
enables the Regional Transport Authority to grant 
acontract carriage permitand attach to the permit 
anyone or more of the conditions set out in Sub- 
sec.(2) of Sec.74 of the Act. Thus under Sec.74(2)(i) 
of the Act the authority is entitled to specify the 
route or routes to be used by the permit-holder for 
plying the vehicle. That has been done in the 
present case. That does not make the permit any 
the less one under Sec.74 of the Act. Hence, the 
permit-holder is entitled to apply under Sec.88(8) 
of the Act fora special permit. That has been done 
in the present case and such a permit has been 
obtained. The G.O.Ms.No.894, dated 29.5.1991 
issued by the Tamil Nadu Government contains 
only three exceptions. The first exception is per- 
mit issued by a State where therqis no reciprocal 
exemption from payment of tax for Tamil Nadu 
Vehicles. The second exemption relates to per- 
mits which allow passengers to be picked up and 
set down in the State of Tamil Nadu. The third 
exception relates.to the special permit under 
Sec.88(8) of the Act without basic permits under 
Secs.72, 74 or 88(9) of the Act. The present case 
does not attract any of the threc exceptions. There- 
fore, petitioner is entitled to benefit of 
G.O.Ms.No.894, dated 29.5.1991 and is not liable 
to pay the tax due in Tamil Nadu whenever the 
pctitioner gets a special permit under Sec.88(8) in 
relation to the basic permit obtained by him 
already under Sec.74 of the Act from the Kerala 
State Authoritics. [Para. 4] 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
mandamus forbearing the respondents herein from 
seizing the vehicle,demanding and collecting Motor 
Vehicles Tax pursuant to the exemption granted 
in G.O.Ms.No. 894, dated 29.5.1991 in respect of 
the petitioncr’s Tourist Vehicle No.K.R.C.1215 
with Special Permit granted under Sec.88(8) of 
the Motor Vehicles Act, 1988. 

Miss.P.Vedavalli, for Petitioner. 
V.R.Rajasekaran, Government ‘Advocate, for 


Respondents. 
The Court made the following 
ORDER: The petitioner is a transport operator 
from Kerala State with contract carriage permit 
granted under Sec.74 of the Motor Vehicles Act, 
1988 read with Rule 144(b) of the Kerala Motor 
Vehicles Rules. The permitis valid from 11.7.1991 
to 10.7.1996. Under the permit, the petitioner is 
entitled to operate the vehicle in the State of 
Kerala, Karnataka and Maharashtra from Tellich- 
erry to Bombay (via) Kannoor, Poyyanur, Kasar- 
gode, Mangalore, Udupi, Kunhapur, Ankola, 
Archilghat, Hubli, Dharward, Padayam, Nipani, 
Kolhapur, Sathura, Pune and Bombay. It was made 
conditional subject to counter-signature by the 
State Transport Authorities of Karnataka and 
Maharashtra on tax payment basis and also that 
the vehicle shall commence operation only after 
the permit is duly counter-signed by the State 
Transport Authorities. The petitioner obtained a 
special permit under Sec.88(8) of the Act on 
30.8.1991 valid from 1.9.1991 to 7.9.1991. Under 
the said permit, the petitioner was permitted to 
visit the following places along with the party 
consisting of 48 persons. 
“Kannur Gonikopal, Hunsuit, Sreeran- 
gapatnam, Mandya, Madur, Bangalore local, 
Bhannerghetta National Park Ram Nagar, 
S.R.Patna Mysore local, Chamundi Hills KRS 
Dam Nanjangud Bandipur Ooty local, Coonur, 
Ooty, Mysore, S.R.Patna Mandya Bangalore 
Hunsur and back Kannur.” 
2. When the petitioner was operating the vehicle 
under the Special permit, the vehicle was stopped 
by the Motor Vehicles Inspector, (N.T) T.R.P.T. 
Check Post, Gudalur, Nilgiris on 4.9.1991. The 
petitioner was directed to pay a sum of Rs.2,400 by 
way Of tax payable in the Stateof Tamil Nadu. The 
relevant part of the Check report reads thus: 
“Stopped and checked the vehicle,while pro- 
ceeding from Mysore to Ooty and found this 
vehicle is covered by route permit to ply from 
Tellichcrry to Bombay issued by the Secretary, 
S.T.A. Kerala valid from 11.7.91 to 10.7.96. 
But, this vehicle was issucd a T.P. under Scc.88( 8) 
of the M.V.Act for the period from 1.9.91 to 
7.9.91 by the R.T.A., Kannanoor. Hence, the 
tax for Tamil Nadu al the rate of Rs.50 per seat 
Rs.50x 48 = Rs.2,400 (Rupees Two thousand 
Four hundred only) has been collected in 
receipt No.567788, dated 4.9.1991.” 
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The petitioner has stated that the said Collection 
of tax is illegal and arbitrary as the petitioner will 
be entitled to the benefits of G.O.Ms.No.894, 
dated 29.5.1991. Apprehending similar demands 
for tax in future, the petitioner has filed this writ 
petition for issue of a writ of mandamus forbear- 
ing the respondent from seizing the vehicle 
demanding and collecting motor vehicles tax. In 
the last paragraph of the affidavit, the petitioner 
has also prayed fora direction to the third respon- 
dent to refund the tax of Rs.7,250. It is also stated 
in that paragraph that the petitioner was forced to 
pay on three occasions. But, no particulars of the 
Check reports for the other two occasions were 
mentioned. 


3. When the matter came-up for arguments, the 
petitioner’s counsel produced a copy of the Spe- 
cial permit under Sec.88(8) of the Act, the check 
report dated 4.9.1991 and the receipt for payment 
of Rs.2,400 of the same day. It is the contention of 
the petitioner that he is entitled to the benefit of 
G.O.Ms.No.894. The said Government order has 
been issued under Sec.20(1) of the Tamil Nadu 
Motor Vehicles Taxation Act, 1974. It has 
exempted the persons who hold permits granted 
under Sub-sec.(8) of Sec.88 of the Act by the other 
States from paying the tax due in Tamil Nadu 
provided a reciprocal exemption from payment of 
tax in respect of the public service vehicles regis- 
tered in the State of Tamil Nadu and having spe- 
cial permits under Sec.88(8) of the Act is granted 
in such other States. There are two provisos in the 
Government Order. The first proviso relates to 
permits covered by Sec.88(8) of the Act but per- 
mitting the holders to pick up and set down pas- 
sengers in the State of Tamil Nadu. Such persons 
are not covered by the excmption granted by the 
Government Order. The second Proviso is 
another exception to the Government Order. Under 
that proviso, ifa person has no basic permit under 
Secs.72, 74 and 88(9) of the Act and has only a 
special permit under Sec.88(8) of the Act, even 
then, the holder ofsuch permit will not be entitled 
to exemption from payment of tax. The conten- 
tion of the petitioner is that he is having a special 
permit issued under Sec.74 of the Act and there- 
fore, he is entiticd to the bencfit of G.O.Ms.No.894. 


4. In answer to this, lcarncd Government Advo- 
cate contents that the basic permit under Sec.74 of 
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the Act is with reference toa particular prescribed 
route mentioned expressly in the permit and it is 
not open to theauthority to issue a Special permit 
under Sec.88(8) of the Act to the petitioner. There 
is no substance in this contention. It is not open to 
the Government of Tamil Nadu to contend that 
the Kerala State authorities have no jurisdiction 
to issue a permit under Sec.88(8) of the Act. 
Sec.88(8) of the Act reads that notwithstanding 
anything contained in Sub-sec.(1), the Regional 
Transport Authority of any one region, or, the 
State Transport Authority, may, for the conven- 
ience of the Public, grant a Special permit in 
relation to a vehicle covered by a permit issued 
under Sec.72 or under Sec.74 or under Sub-sec.(9) 
of Sec.88 for carrying a passenger or passengers 
for hire or reward under a contract, express or 
implied for the use of the vehicle as a whole 
without stopping to pick up or set down along the 
line or route passengers not included in the con- 
tract, and in every case where such special permit 
is granted, the Regional Transport Authority shall 
assign to the vehicle, for display thereon, a distin- 
guishing mark in the form and manner specified by 
the Central Government and such special permit 
shall be valid in any other region or State without 
the counter signature of the Regional Transport 
Authority of the other region of the State. In the 
present case, the petitioner’s basic permit is clearly 
one falling under Sec.74 of the Act. Just because a 
specific route is mentioned expressly in the per- 
mit, it does not cease to be one covered by Sec.74 
of the Act. In fact, Sec.74 of the Act enables the 
Regional Transport Authority of grant a contract 
carriage permit and attach tò the permit any one 
or more of the conditions set out in Sub-sec.(2) of 
the Act. Clause (i) of Sub-sec.(2) reads that the 
vehicles shall be used only ina specified area oron 


Specified routes. Thus under Sec.74(2)(i) of the 
Act. the authority is entitled to specify the route or 


the routes to be used by the permit-holder for 
plying the vehicle. That has been done in the 
present case by the authority who issued the basic 
permit to the petitioner. That does not make the 
permit any the less one.under Sec.74 of the Act. It 
is clearly covered by Sec.74 of the Act. Hence, the 
permit-holder is entitled to apply under Sec.88(8) 
of the Act for special Permit. That has been done 
in the present case and such a permit has been 
obtained. The Government order passed by the 
Tamil Nadu Government on 29.5.1991 contains 
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only three excepuons. The first exception is per- 
mit issued by a State, where there is no reciprocal 
exemption from payment of tax for Tamil Nadu 
Vehicles. The second exemption relates to per- 
mits which allow passengers to be picked up and 
set down in the State of Tamil Nadu. The third 
exception relates to the special permit under 
Sec.88(8) of the Act without basic permit under 
Secs.72, 74 or 88 (9) of the Act. The present case 
does not attract any of the three exceptions. Hence, 
the petitioner is entitled to the benefits of 
G.O.Ms.No.894, dated 29.5.1991 and is not liable 
to pay the tax due in Tamil Nadu whenever the 
petitioner gets aspecial permit under Sec.88(8) of 
the Act in relation to the basic permit obtained by 
him already on 11.7.1991. 

5. Learned Government Advocate places reliance 
on my judgment in W.P.Nos.15923 and 15924 of 
1991, dated 26.2.1993. In those cases, I have held 
that a permit issued by the Andhra Pradesh 
Authorities which confined the area of operation 
of the permit holder to a radius of 2 km. from the 
place of business of the permit holder will not fall 
under Sec.74 of the Act for the. purpose of Sec.88(8) 
of the Act. In fact, on the facts of the case, the 
permit which was produced in that case does not 
make any reference to Sec.74 of the Act. Apart 
from that, confining the permit toa radius of 2 km 
cannot be equated to specifying a route under 
Sec.74(2)(i) of the Act for a permit issued under 
that section. Hence, the ruling in the above writ 
petitions will not apply to the present case. 

6. In the result, the writ petition has to be allowed 
following the direction issued to the respondents. 
If the petitioner gets a special permit under Sec.88(8) 
of the Act from the competent authorities in 
relation to his basic permit dated 11.7.1991 issued 
under Sec.74 of the Act, the authorities in the 
Tamil Nadu State are not entitled to demand tax 
so long as G.O.Ms.No.894, dated 29.5.1991 is in 
force. The writ petition is allowed in the above 
terms. No costs. 


V.K Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 


C.R.P.No.2972 of 1992 23rd February, 1993. 
Paul Samucl alias Paulraj Samucl and another 
... Petitioners 
v. 
Koil Pitchai Anandhadurai ... Respondent. 
Civil Procedure Code (V of 1908), O.25, Rule 1 and 
Sec.115 - Power to examine witness on commission 
- When may be exercised - Appointment of Commis- 
sioner without examining whether the proposed 
witnesses were really sick or infirm - Legality - 
Revision petition against order - If maintainable. 
Held. In the instant case, the respondent wanted to 
examine two witnesses on commission because 
they were sick and infirm. So itis incumbenton the 
part of the court to find out whether the witnesses 
sought to be examined on commission were 
unable to attend the court because of sickness and 
infirmity and then only appointment of an advo- 
cate-Commissioner to examine them on commis- 
sion would arise. But the court below has stated in 
its order that it is not possible to decide as to 
whether the witnesses are keeping good health or 
whether they are sick, as if itis not necessary. But 
it is sine qua non before passing an order of 
appointment of an advocate-Commissioner to 
examine whether the witnesses are keeping good 
health or not. But the court below without decid- 
ing the main issue and when that aspect has not 
been decided, ordered appointment ofa Commis- 
sioner and such an order cannot be sustained and 
has to be necessarily set aside. Such a case would 
fall under Clause (b) of the proviso to Sec.115 of 
the C.P.C., and a revision petition against the 


order would be maintainable. [Paras. 4 & 9] 
Cases referred to: 

Filmistan (P) Ltd. v. Bhagwandas, A.I.R. 1971 S.C. 
61. [Para. 7] 


Chinna alias Sabapathi Gounden v. Ambanda 
Moorthi alias Thandi Gayvela Gounder, 33 I.C. 520 
[Para. 8] 

Nityanandam v. Habeen Aysha, (1992)1 L.W. 656. 
[Para. 9] 

Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
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the Subordinate Judge, Tuticorin, dated 25.9.1992 
and made in J.A.No.921 of 1992 in O.S.No.25 of 
1986. 


Mrs. Chitra Sampath for Mjs.T.R.Rajagopalan and — 


T.R.Rajaraman, for Petitioners. 
P.Peppin Fernando, for Respondent. 
The Court made the following 
ORDER: The revision is directed against the order 
in ].A.No.921 of 1992 in O.S.No.25 of 1986 0n the 
file of the Subordinate Judge, Tuticorin, allowing 
thesaid application filed by the respondent herein 
under 0.26, R.1, Code of Civil Procedure for 
appointment of an advocate-Commissioner to 
examine two witnesses Perumal Nadar and 
Piramanayagam Pillai, who are stated to have 
attested two wills. 
2. The case of the petitioners in the court below is 
that to prove the two Wills concerned in the suit 
the respondent had to examine two witnesses 
Perumal Nadar and Piramanayagam Pillai who 
are stated to have attested the two Wills and they 
were not in a position to come to Court and 
depose, andso an advocate Commissioner is to be 
appointed to examine them. The said application 
was resisted by the petitioners herein contending 
that there was no execution of Wills atalland both 
Perumal Nadar and Piramanayagam Pillai were 
doing well and were living just 30 kms. away from 
the court premises and they could come to court 
frecly to depose and no commission need be ap- 
pointed to examine them. After hearing both the 
parties, the learned Subordinate Judge, has al- 
lowed thesaid application. Aggricved by the same, 
the petitioners have filed the present revision 
petition. 
3. Mrs.Chitra Sampath, learned counsel for the 
petitioners would submit that the court below had 
not exercised its discretion in a judicial manner 
and thercfore, the impugned order is liable to be 
set aside. Per contra, Mr.Peppin Fernando, leamed 
counsel for the respondent would submit that this 
revision itself is not maintainable under Sec.115 
of the Code of Civil Procedure and hence the same 
is liable to be dismissed. He would further submit 
that on merits also the order is correct. 
4, I have carefully considered the submissions 
made by the rival counsels. In the affidavit filed by 
the respondent herein in the court below, he has 
Stated in paragraph 3 as follows:. 

“To prove the two Wills, I have to examine one 

Perumal! Nadar who had attested two wills and 

one Piramanayagam Pillai who had attested 
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two!Wills. The said two persons are not in a 
position to come to this Hon’ble Court. 
Perumal Nadar had broken one of his legs 
by falling down from the Palmyrah tree. He 
is bedridden. The other witness is a heart 
patient. So the abovesaid two witnesses have 
to be examined on Commission at their resi- 
dence.” ' 
The above allegations are stoutly refuted by the 
petitioners herein in paragraph 2 of the counter 
filed on behalf of the 7th respondent before the 
lower court. It runs as follows: 
‘..There was no execution of Will at all. 
Perumal Nadar, did not break his leg as 
alleged. He is not bedridden. Piramanayagam 
Pillai is not a heart patient as alleged. The 
residences of thealleged witnesses are situated 
only about 30 kms. from this Hon’ble Court. 
The proposed witnesses can come to this Hon'ble 
Court and depose freely. There is no necessity 
for examining them on commission.” 
When there ıs an allegation by the respondent 
herein that the above said two witnesses are not in 
a position to come to court and depose about the 
execution of the wills concerned, in the suit and 
when the said allegation is stoutly denied by the 
petitioners herein, the court below is obliged to 
find out whether the proposed witnesses are 
unable to attend the court because of their sick- 
ness or infirmity and decide the matter. For the 
purpose of convenience, the relevant portion of 
0.26, R.1, Code of Civil Procedure is extracted 
hereunder: 
“1. Cases in which Court may issue commission 
to examine witness: Any court may in any suit 
issue a Commission for the examination on 
interrogatories or otherwise of any person 
resident within the local limits of its jurisdic- 
tion who if exempted under this Code from 
attending the court or who is from sickness or 
infirmity able to attend it.” (emphasis sup- 
plied). 
A reading of the above provision would clearly 
visualise Only two contingencies, in which the 
court may issue a Commission to examine a wit- 
ness namely: 
(i) where a witness resides within the local 
limits ofits jurisdiction who is exempted under 
this Rule from attending the Court; and 
(ii) a witness who is unable to attend the court 
because of his sickness and infirmity. 
In the instant case, the respondent herein wanted 
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to examine two witnesses on commission because 
they were sick and infirm and therefore, they fall 
under the latter category referecd to supra. So'it is 
incumbent on the part of the Court to first find out 
whether the witnesses sought to be examined on 
commission would fall under category (ii), and 
then only appointment of an advocate-Commis- 
sioner to examinc them on commission would 
arise. But the court below has stated in its order 
that it is not possible to decide in the petition 
before it as to whether the witnesses are keeping 
good health or whether they are sick, as if it is not 
necessary. But itis asine guanon before passing an 
order of appointment of an advocate-Commis- 
sioner, to examine whether the witnesses are keeping 
good health or not. But the court below without 
deciding the main issue and when that aspect has 


not been decided, ordered appointment of a , 


Commissioner and such an order cannot be sus- 
tained and has to be necessarily set aside. 
5. Mr.Peppin Fernando, learned counsel for the 
respondent would submit that this revision peti- 
tion under Sec.115, Code of Civil Procedure is not 
an appealable order and unless it falls within 
clause (a) or (b) of Proviso to Sec.i15, C.P.C., no 
revision will lie and the instant case will not fall 
either under clause (a) or (b) of the Proviso to 
Sec.115, C.P.C. For the purpose of convenience, I 
shall extract the proviso to Sec.115, C.P.C., which 
reads as follows: 
“Provided that the High Court, shall not, under 
this section, vary or reverse any order made, or 
any order deciding an issue, in the course of a 
suit or other proceeding, except where-- 
(a) the order, if it had been made in favour of 
the party applying for revision, would have 
finally disposed of the suit or other proceed- 
ing, or (b) the order, ifallowed to stand, would 
occasion a failure of justice or cause irrepa- 
rable injury to the party against whom it is 
made.” 
6. Mrs.Chitra Sampath, learned counsel for the 
petitioners would submit that the case on hand 
would fall under clause (b), mentioned above and 
the Court below had not applied its mind at all to 
the essential pre-requisite condition, which alone 
would enable the Court to appoint a commission 
for examination of the witnesses and as such it 
would follow that there will be a failure of justice 
so far as the affected party is concerned. 
7. Mr.Peppin Fernando, learned counsel for the 
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respondent would rely upon Filmustan (P) Ltd. v. 
Bhagwandas, A.I.R. 1971 S.C. 61, in support of his 
contention. In that case, the witnesses who were 
sought to be examined on commission were resid- 
ing in Kabul and an order was passed directing 
issue of Ictter of request to the Indian Ambassador 
at Kabul to examine certain witnesses who were 
residing at Kabul on Commission. That order was 
challenged before the Apex Court. The Apex Court 
has held that the fact the witnesses examined on 
commission cannot be effectively cross-examined 
or their examination will entail heavy costs are not 
sufficient circumstances to interfere with the dis- 
cretion of the learned trial Judge. The facts of this 
case are totally different from the facts of the case 
cited supra. In the instant case discretion was not 
at all exercised by the court below, leave alone the 
judicial discretion. 

8. In Chinna alias Sabapathi Gounden v. Ambanda 
Moorthi alias Thandi Gayvela Gounder, 33 I.C. 
520, relied on by the learned counsel for the 
respondent, itwas held that the High Court ought 
not fo sit in appeal over every exercise of discre- 
tion by the Court below, even though under the 
law no appeal is given to the party against whom 
the discretion has been exercised. Here again, I 
would like to point out that in the instant case, it 
is notas if the discretion was exercised by the court 
below and the same is challenged herein. The 
court below has not at all exercised its discretion. 
9. In Nityanandam and others v. Habeen Aysha and 
three others, (1992)1 L.W. 656, relied on by the 
learned counsel for the petitioners, a Division 
Bench of this Court has held that the discretion of 
court is a judicial discretion and its exercise is 
guided by well-settled principles of law. On a 
consideration of law and facts, I am clear that the 
instant case will fall within clause (b) of Proviso to 
Sec.115, Code of Civil Procedure and the present 
revision petition is maintainable. 

10. In the result, the order ofthe court below is set 
aside and the matter is remitted back to the Court 
below for fresh disposal according to law in the 
light of the observations made in the Course of 
this order and in the light of theclear provisions of 
0.26, Rule 1, C.P.C. No Costs. 


V.K. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Bakthavatsalam, J. 


C.R.P.No.492 of 1993 17th March, 1993. 
Harshad Doshi ...Petitioner 
v. 

Duraiswamy ... Respondent. 


Constitution of India (1950), Art.227 - Power under 
- Exercise of - Scope - Petition under, against ex 
parte order, raising new plea - Maintainability. 

It is settled law that the power under Art.227 of the 
Constitution has to be used very sparingly, and 
that too only in appropriate cases for the purpose 
of keeping the subordinate courts and tribunals 
within the bounds of their authority and not for 
merely correcting their errors. The power con- 
ferred under Art.227 of the Constitution is not the 
appellate power and it cannot be exercised to 
correct mere errors of law or facts. [Para. 5] 
From the facts of the present case, it is very clear 
that this is nota fit case to exercise the discretion 
under Art.227 of the Constitution of India. It is 
true that the Claims Tritunal might have erred in 
applying the provisions of the Motor Vehicles 
Act. But the petitioner herein should not be 
allowed to challenge the order which had become 
final and more so against the petitioner who has 
kept away from the court and remained ex parte in 
all earlier proceedings. [Para. 5] 
Further, the petitioner has no right to move the 
High Court for the first time with a new plea, 
praying to exercise the discretion of the court, in 


favour of him. [Para. 6] 
Cases referred to: 

Kiran Singh y. Chaman Paswan, A.ILR. 1954 S.C. 
340. [Para. 3] 

V.D.Modi v. RA.Rahman, A.I.R. 1970 S.C. 1475. 
[Para. 3] 


Puzhakkal Edam v. Kunchappan, ALR. 1974 Ker. 
210. [Paras. 4, 6] 

Gajendra Singh v. T.A.Tribunal, Rajasthan, A.I. R 
1973 Raj. 42. [Paras. 4, 6] 

Mis.Tiger Hardware and Tools Ltd. v. Union of 
India, A.I.R. 1984 S.C. 38. [Para. 6] 

State of Maharashtra v. Harish Chandra, A.I.R. 
1981 S.C. 1193. [Para. 6] 

Petition únder Art.227 of the Constitution of 
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India praying the High Court to revise the Order 
of the City Civil Court, Madras (X Assistant Judge), 
dated 6.8.1992 and made in E.P.No.2822 of 1991 
in MACTOP No.310 of 1990. 

S.Jagadeesan, for V.Venkatasamy, for Petitioner. 
T.N. Manikanteswaran, for Respondents. 

The Court made the following 

ORDER: This civil revision petition is filed under 
Ast.227 of the Constitution of India against an 
order passed in E.P.No.2822 of 1991 in 
MACTOP No.310 of 1990 dated 6.8.1992 on the 
file of X Assistant Judge, City Civil Court, Madras. 


2. Certain facts are necessary to decide whether his 
revision petitiomfiled under Art.227 of the Con- 
stitution has to be entertained. 

The respondent was a victim of a road accident at 
Kathipara junction, St.Thomas Mount, Madras. 

The hit was by the petitioner’s car and the accident 
took place on 2.5.1985 and it was a case of hit and 
run. The respondent seems to have suffered head 
injury and the cycle on which he rode. On 28.9.1988, 
a first information report was sent to the Inspector 
of Police, St. Thomas Mount about the accident by 
the respondent. On 27.2.1989, nearly after four 
years, the police registered a case in Crime No.169 
of 1989 against the petitioner herein on the direc- 
tions of I.G. of Police, Madras after protracted 
correspondence with the Madras Legal Aid and 
Advisory Board. The respondent herein filed 
MCOP.(SR) 1156 of 1990, before the District 
Judge, Chingleput to condone the delay of 1576 
days. The said delay of 1576 days had been excused 
in ].A.No.371 of 1990. After undergoing treat- 
ment as in-patient for two months the respondent 
continued the treatment as out-patient later. The 
petitioner herein was called absent and set ex parte 
and the petition was allowed by the District Judge. 
The respondent herein filed Crl.M.P.No.3897 of 
1990 under Sec.482, Crl.P.C. for directions to the 
St.Thomas Mount Police Inspector to investigate 
and submit a report. On 26.3.1990, Arunachalam, 
J. passed orders in the said petition for speedy 
investigation with direction to furnish all neces- 
sary details to file a claim petition. An ex parte 
Award was passed for Rs.75,000 on 15.4.1991. 
E.A.No.413 of 1991 was filed by the respondent to 
transmit the award to the City Civil Court, Madras 
under O:21; Rule 5, C.P.C. It was ordered. On 
9.10:1991, E.P.No.2822 of 1991 was filed for 
attachment of the moveables of the petitioner 
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herein and notice was served on the petitioner on 
23.10.1991. Order of attachment was passed by the 
City Civil Court, Madras, on 6.8.1922 and this 
order is impugned in this revision petition. There- 
after the petitioner filed E.A.No.4168 of 1992 for 
stay of the order dated 6.8.1992 and stay for two 
weeks and notice ordered therein. On 28.8.1992, 
stay was not extended and notice as last chance as 
9.9.1992 was ordered. At this stage, the petitioner 
filed a petition to excuse the delay of 522 days in 
LA.No.711 of 1992 before Sub Court, Poonamal- 


lee and to set aside the ex parte award dated’ 


15.4.1991. On 21.9.1992, E.A.No.4168 of 1992 was 
closed in the City Civil Court, Madras. On 30.9.1992, 
the petitioner made payment to the bailiff under 
protest, and as such no attachment was effected. 
Payment out application was made by the respon- 


dent herein, in E.A.No.288 of 1992 on 20.10.1992.. 


On 18.1.1993, Sub Court, Poonamallee dismissed 
].A.No.711 of 1992, which is filed to condone the 
delay to file an application and to set aside the ex 
parte award dated 15.4.1991. When the payment 
out application was posted for orders on 8.3.1993, 
the petitioner has come up before this Court with 
this civil revision petition challenging the order 
dated 6.8.1992, the order of attachment. 

3. Mr.S.Jagadeesan, the learned counsel for the 
petitioner strenuously contended that the claim 
petition filed under Sec.110-A of the Motor Vehicles 
Act, 1988 was time barred and that since the 
Tribunal has no power to condone the delay of 
more than six months as per Sec.166(3) of the 


Motor Vehicles Act, 1988 as in the present case , 


where the claim petition was filed with a delay of 


1567 days, the-Award passed is contrary to lawand | 
itis a nullity and as such the executing Court could - 


not execute an Award which is a nullity. It is also 


argued that under the new Motor Vehicles Act,- 


1988, the Insurance company is a necessary party 
before the claims Tribunal to decide the quantum 
of Award and that when the provisions of the 
Motor Vehicles Act, 1988 were not followed when 
the claim petition was filed by the respondent the 
Executing Court could not pass any order in the 
execution petition without impleading the insur- 
ance company as a party respondent. The sum and 
substance of the argument of the learned counsel 
for the petitioner is that when condoning the delay 
is against the provisions of the Motor Vehicles 
Act, 1988 and that the Tribunal has no jurisdiction 
tocondone such a long delay and as such the order 
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of the Tribunal is a nullity and the petitioner 
cannot enforce the award. In other words, when 
the Tribunal has no jurisdiction to condone such 
a long delay, the Tribunal has acted on excess 
jurisdiction and this Court should interfere under 
Art227 of the Constitution of India. Leaned counsel 
for the petitioner refers to the decisions in Kiran 
Singhv. Chaman Paswan, A.LR. 1954 S.C. 340 and 
inV.D.Modiv. R.A.Rahman, A.I.R. 1970 S.C. 1475, 
in support of his submissions. 
4. Mr.T.N.Manikanteswaran, the learned counsel 
for the respondent states that the impugned order 
need not be interfered with under Art.227 of the 
Constitution of India and that this is a new point 
raised by the petitioner before this Court. It is also 
stated by the learned counsel for the respondent 
that the petitioner was set ex parte in the petition 
for condoning the delay and even when the Award 
was passed. According to the learned counsel for 
the respondent, this point was not at all raised at 
any point of time and itis taken up for the first time 
in this petition and this Court under Art.227 of the 
Constitution should not allow the petitioner to 
raise the question for the first time, considering 
the power of this Court under Art.227 of the 
Constitution of India. The learned counsel points 
out that the amount is in court deposit and only 
when payment out petition was taken up, the 
petitioner has chosen to come before this Court. 
The learned counsel also points out that the peti- 
tioner kept quite all along, that he. did not file any 
revision against the order in I.A.No.371 of 1999 or 
against the order in the execution petition and 
that even the application filed to set aside the ex 
parte order has been dismissed by Sub Court,. 
Poonamallee. The learned counsel further points, 
out that the police has taken nearly five years to- 
take action against the petitioner, on the basis of 
the first information report given by the petitioner. 
and that too, after obtaining orders for directions | 
in CrLM.P.No.3897 of 1990: The learned counsel 
points out that this itself shows the attitude of the 
petitioner and that this Court, sitting under Art.227 
of the Constitution should consider the merits of 
this case and that the power under Ast.227 has to 
be used very, sparingly. With regard to the point 
that insurance company has to be impleaded in the 
claim petition, itis pointed out, that the petitioner 
herein had. filed a counter-affidavit and it was 
rejected by the learned X Assistant Judge, City 
Civil Court, Madras on 6.8.1992. According to the 
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learned counsel, under the guise of challenging 
the order dated 6.8.1992, which is impugned herein, 
the petitioner virtually challenges the ex parte 
order passed in I.A.No.371 of 1990 dated 5.2.1990 
condoning the delay for the first time. The learned 
counsel further states that since the petitioner 
traverses the point which was not raised in 
E.P.No.2822 of 1991 and the order of the learned 
District Judge had become final, the executing 
Court cannot go beyond the award and as such the 
revision filed under Art.227 need not be enter- 
tained. Learned counsel derives support from the 
decisions in Puzhakkal Edam v. Kunchappan, A.LR. 
1974 Ker. 210 and in Gajendra Singh v. T.A. Tribunal, 
Rajasthan, A.I.R. 1973 Raj. 42. The learned coun- 
sel points out that if the petitioner is aggrieved by 
the order in E.P.No.2822 of 1991 dated 6.8.1992, 
his remedy only will be under Sec.115, C.P.C. and 
notina petition under Art.227 of the Constitution 
of India. 

5. I have considered the arguments of the learned 
counsel on either side. It is settled law that the 
power under Art.227 of the Constitution has to be 
used very sparingly, and that too, only in appropri- 
ate cases for the purpose of keeping the Subordi- 
nate Courts and Tribunal within the bounds of 
their authority and not for merely correcting their 
errors. The power conferred under Art.227 of the 
Constitution is not the appellate power and it 


cannot be exercised to correct mere errors of law ' 


or facts. From the narration of facts stated above, 
it is very clear that this is not a fit case to exercise 
the discretion under Art.227 of the Constitution 
of India. It is true that the Tribunal might have 
erred in applying the provisions of the Motor 
Vehicles Act, 1988. But the petitioner herein should 
not be allowed to challenge the order which had 
become final and more so against the petitioner 
who has kept away from the court and remained ex 
parte in all earlier proceedings. Further, I am not 
inclined to interfere with the order in a petition 
under Art.227 of the Constitution of India, since 
the petitioner has taken up the fresh plea before 
this Court, for the first time. Inspite of many 
opportunities the petitioner had kept out himself 
before this stage, and only when a payment out 
petition is filed the petitioner seems to have woke 
up from his slumber and thought it fit to file a 
petition under Art.227 of the Constitution of India. 
In fact, the order of attachment has been passed on 
6.8.1992 and the amount has been deposited in 
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Court as rightly pointed out by the learned coun- 
sel for the respondent. If the petitioner is 
aggrieved by order dated 9.10.1991 in EP.No.2822 
of 1991, he ought to have agitated the same at the 
appropriate time and resorted to appropriate 
remedy which is open to him in law. Having not 
doneso, Ido not propose to exercise the discretion 
in favour of the petitioner herein. 
6. As rightly pointed out by the learned counsel for 
the respondent, the petitioner has no right to 
move this Court, for the first time with a new plea, 
praying to exercise the discretion of this Court, in 
favour of him. It has been held so in Gajendra 
Singh v. T.A. Tribunal, Rajasthan, A.LR. 1973 Raj. 
42 and to the same effect is Puzhakkal Edam v. 
Kunchappan, A.I.R. 1974 Ker. 210. The Supreme 
Court in M/s.Tiger Hardware and Tools Ltd. v. 
Union of India, A.I.R. 1984 S.C. 38, has held as 
follows: 
“.. The supervisory jurisdiction conferred on 
the High Courts under Art.227 of the Consti- 
tution is limited ‘to seeing that an inferior 
court or Tribunal functions within the limits of 
its authority’ and not correct an error apparent 
on the face of the record, much less an error of 
law...” 
In State of Maharashtra v. Harish Chandra, A.L.R. 
1981 S.C. 1193, it has been held that when the 
petitioner as owner had waived his rights to object 
the order of remand by submitting to it, further 
proceedings in a petition under Art.227 of the 
Constitution of India need not be entertained. In 
view of that, I am not able to agree with the 
contention of the learned counsel for the peti- 
tioner that the order passed in excusing the delay 
in filing the claim petition is nullity. nd assuch the 
petitioner can raise thafquestion at any point of 
time. There are no merits in the civil revision 
petition. Accordingly, it is dismissed. 
V.K Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 


C.M.P.No.7480 of 1992 in Appeal No.373 of 1992 
19th February, 1993. 


Mjs.Suraj Agencies represented by its proprietor 
K Jeyaseelan 


... Petitioner 


Mis Southern India Trading Agency (India) rep- 
resented by its proprietor S.Muragcsan and 
another ... Respondents. 


Trade and Merchandise Marks Act (XLII of 1958), 
Sec.29(2) - Trade Marks “Suraj Regal” and 
“Regaul” held by trial court to be deceptively similar 
- Appeal from decision pending - Pending appeal 
Petition filed to use trade mark Suraj Regal’ with 
the word ‘Suraj’ printed in bold type - Permission 
refused on the ground that printing of the word 
‘Suraj’ in big type would not alter situation. 
[Paras. 6 & 7] 
Cases referred to: 
Durga Dutt Sharma v. N.P.Laboratories, (1965)1 
S.C.R. 737: ALR. 1965 S.C. 980: (1966)1 S.CJ. 
734. [Para. 5] 
M/s.Shah Segalal Charanraj and Company v. 
S.I. Trading Agency, (1988)2 M.L.J. 277. [Para. 6} 
A.Hammond Pty. Ltd. and others v. Papa Carmine 
Pty. Ltd. (1254 Trade Mark Cases 880 Supreme 
Court of New South Wales). [Para. 6] 
Petition praying that in the circumstances stated 
therein and in the affidavit filed therewith the 
High Courtwill be pleased to permit the appellant 
to use the label as they have been using all along, 
along with the word “Suraj” printed in size similar 
to the size of the word “Regal” pending Appeal 
No.373 of 1992 preferred to this Court against the 
judgment and decree of the I Additional District 
Court, Salem, dated 19.2.1991 and passed in 
O.S.No0.384 of 1987. 
U.N.R.Rao, Senior Advocate, for M/s.C. Daniel and 
K Mahesh, for Petitioner. 
-KSarvabhuman, Senior Advocate for M.S. Krishnan, 
for Respondent No.1. 
Mrs.Suriya Selvaraj, for Respondent No.2. 
The Court made the following 
ORDER: Petition under Sec.151, C.P.C., praying 
for permission to the appellant to use the label as 
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they have been using allalong, along with the word 
‘Suraj’ printed in size similar to the size of the 
word ‘Regal’. 

2. The petitioner’s case is briefly as follows: The 
suit was filed on the basis that defendants have 
committed passing off with respect of their prod- 
ucts. The main grievance of the plaintiff is that the 


defendants have used the word mark ‘Regal’which - 


phonetically is similar to ‘Regau? the word mark 
used by the plaintiffs. Excepting the two words, 
the rest of the label of the two parties are totally 
different from each other. It would be impossible 
to mistake one for the other. The learned trial 
Court states that most of the buyers are illiterates 
and they are likely to be deceived into accepting 
“Regal” products for the product named 
“Regaul”. They will be entirely guided by visual 
impression made by the label. In the present case, 
thecolourscheme, the arrangement of letters, and 
lay out are totally different from each other. The 
injunction by the trial court is causing irreparable 
injury to the defendants. Hence the petition. 

3. The proprietor of the first respondent has filed 
counter affidavit. The allegations in it are briefly 
as follows: 

They have been using the trade name “Regaul”’ 
ever since 1959, by registering the trade name 
under Copyrights Act. Wide publicity has been 
given in All India Radio, Television and by adver- 
tisements in several newspapers and magazines. 
He filed the suit and also obtained interim injunc- 
tion in 1.A.No.550 of 1987. It was confirmed in 
C.M.A.No.154 of 1988 by this Court. The prefix of 
“Suraj” to the main trade name would not make 
any difference and the unwary purchasers cannot 
distinguish the trade mark of the petitioner with 
o that of the first respondent. There is a tangible 
° danger that a substantial number of persons whether 
literate or illiterate will confuse the petitioner’s 
“Suraj Regau!” with trade name “Regar”. When 
the goods of manufacture are known in the market 
by particular name or device he has used, the rival 
trader cannot be allowed to use the same name 
with different spelling which would cause great 
confusion in the minds of the public. It should be 
borne in mind, that a purchaser whether literate 
or illiterate will seldom have the two products 
actually before him and makes the purchase after 
the comparison of every aspect of the two prod- 
ucts. When two words are confusingly similar, the 
addition of a prefix or suffix to one will not avoid 
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confusion arising from imperfect recollection of 
the mark, especially when the combination does 
not hold together as phrase or present a-wholly 
different meaning from the separate components, 
The petitioner should not be allowed to make 
unlawful gains by exploiting the popular trade 
name “Regaul” of the first respondent and to spoil 
the reputation of the first respondent. Hence dis- 
missal of the petition is prayed for. 
4. Mr.U.N.R.Rao, the learned Senior Counsel 
appearing for the petitioner, would submit that 
suit was on the premise that there is passing off by 
the defendant that the components of passing off 
are equivalent to the infringement of Part B which 
is specified in Sec.29(2) of the Trade and Mer- 
chandise Marks Act, 1958, and that the respon- 
dent has got no proprietary right or interest over 
the trade name “Regaul” and that now the trade 
mark sought to be used is by giving the letters 
“Suraj” in such bold type as the words “Regaul” 
and so there would not be any confusion in the 
mind of the purchaser and that what was injuncted 
by the court below is a mark label in the word 
“Suraj” with small letters and now during the 
pendency of the appeal, the petitioner may be 
permitted to use the label with the word “Suraj” 
printed in size similar to the word “Regaul”. Per 
contra, Mr. K.Sarvabhuman, the learned Senior 
Counsel appearing for the first respondent would 
submit that the petitioner would virtually want a 
suspension of the order of the court below and 
that the printing of the word “Suraj” with big 
letters would not change the situation at all and 
the petitioner may not be permitted to usesuch a 
trade name. 
5. I have carefully considered the submission made 
by the rival counsels. For better appreciation, 
Sec.29(2) of Trade and Merchandise Marks Act, 
1958 need extraction. It reads as follows: 
“29(2) In an action for infringement ofa trade 
mark registered in Part B of the register an 
injunction or other relief shall not be granted 
to the plaintiff if the defendant establishes to 
the satisfaction of the court that the use of the 
mark of which the plaintiff complains is not 
likely to deceive or cause confusion or to be 
taken as indicating a connection in the course 
of trade between the goods in respect of which 
the trade mark is registered and some person 
having the right, either as registered proprie- 


tor or as registered user, to use the trade mark.”. 
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In Durga Dutt Sharma v. N.P.Laboratories, (1965)1 
S.C.R. 737: A.LR. 11965 S.C. 980: (1966)1 S.C. 
734, the Apex Court has held as follows: 
“While an action for passing off is a common 
law remedy being in substance an action for 
deceit, that is,,a passing off by a person of his 
own goods as those of another, that is not the 
gist of an action for infringement. The action 
for infringement is a statutory remedy con- 
ferred on the registered proprietor of a regis- 
tered trade mark for the vindication of “the 
exclusive right to the use of the trade mark in 
relation to those goods” (Vide Sec.21 of the 
Act). The use by the defendant of the trade 
mark of the plaintiff is not essential in an 
action for passing off, but is the sine qua non in 
the case of an action for infringement. No 
doubt where the evidence in respect of passing 
off consists merely of the colourable use of a 
registered trade mark, the essential features of 
both the actions might coincide in the sense 
that what would be a colourable imitation of a 
trade mark in a passing offaction would also be 
such in an action for infringement of the same 
trade mark....If the essential features of the 
trade mark of the plaintiff have been adopted 
by the defendant, the fact that the get-up, 
packing and other writing or marks on the 
goods or on the packets in which he offers his 
goods for sale show marked differences, or 
indicate clearly a trade origin different from 
that of the registered proprietor of the mark 
would be immaterial whereas in the case of 
passing off, the defendant may escape liability 
if he can show that the added matter is suffi- 
cient to distinguish his goods from those of the 
plaintiff.” 
6. Now, the court below has considered that the 
added matter, viz, “Suraj” is not sufficient to 
distinguish the goods of the defendant from that 
of the plaintiff and has decreed the suit in favour 
ofthe plaintiff. Now the change sought to be made 
by the petitioner is by putting the letters making 
the word “Suraj” ina bigger size and permit him to 
do the business in such a label, during the pendency 
of this appeal. Excepting that the added matter viz. 
the word “Suraj” in bigger size, virtually there is 
no difference between the label of the defendant 
and the present one which is sought to be used. 
Mr.K.Sarvabhuman, would submit that as soon as 
the plaintiff filed the suit, he filed petition for 
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interim injunction till the disposal of the suit 
restraining the defendant from using the label and 
interim injunction was granted and aggrieved by 
the same, the defendant took up the matter to the 
High Court and this Court has confirmed the 
order of the trial court and the order of this Court 
has been reported in M/s.Shah Segalal Charanraj 
and Company v. S.I. Trading Agency, (1988)2 M.LJ. 
277. Though it is a judgment over an order passed 
in an interlocutory application, the principle of 
law enunciated in this ruling are very much rele- 
vant and germane to the present petition. In this 
judgment, my learned brother Srinivasan has 
observed in para.12 as follows: 
“Just because the manufacturer’s name 
“Suraaj” is printed above the name Regal, it 
will not make a difference. As pointed out by 
learned counsel for the respondent, it is quite 
common in this country to send illiterate ser- 
vants and servant-maide to buy goods of this 
type. They will be instructed to get Regaul 
Liquid Blue and they might buy actually 
“Suraaj Regal Liquid Blue” thinking that they 
are carrying out the instructions of their mas- 
ters. Thus, there entering a confusion in the 
market is more probable.” 
Mr.U.N.R.Rao, would submit that this ruling is 
irrelevant for the purpose of this case. As I have 
already indicated, though that judgment was pro- 
nounced by this Court on an appeal over an order 
passed in an interlocutory application, the facts 
considered therein, if relevant cannot be ignored 
in toto. 
Mr.U.N.R.Rao would rely upon 1254.A.Hanunond 
Pry. Ltd. and others v. Papa Carmine Pty. Ltd. 1254 
Trade Mark Cases 880 Supreme Court of New 
South Wales. In it, thé plaintiffs opened the restau- 
rant in Sydney under the name “Giovanni’s Pizza 
Parlour and Tavern”. The defendants carried ona 
business of pizza shop and restaurant in Bondi 
under the name “Papa Giovanni Pizza House and 
Restaurant” The plaintiffs brought an action for 
infringement and passing off. Injunction was 
refused. It was held that defendant’s conduct did 
not lead to passing off. In the latter name, Gio- 
vanni was never used alone but always as part of 
the name in types of the same size as the word 
‘Papa’. In those circumstances, it was so held. In 
the instant case, it cannot be stated that the word 
‘Regal’ was used as part of the name of the other 
- word ‘Suraj’. On facts, this ruling is not applicable 
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to the instant case. 

7. Considering the facts and circumstances of the 
case, inasmuch as there has been no stay of the 
order of the court belowand inasmuch as the label 
now sought to be used in substantially the same 
and in view of the reasons which I have stated 
above, I am clear that permission sought for can- 
not be granted and this petition shall stand dis- 
missed. 


V.K Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. ` 


, Present: Thangamani, J. 


S.A.No.558 of 1982 20th November, 1992. 


Koil Pillai .. Appellant 

v. 

Territorial Commandor, Territorial Head Quar- 

ters, Salvation Army, Palayamkottai and another 
...Respondents. 


Civil Procedure Code (V of 1908), Sec.9 - Right of 
worship adopting the rituals and practices of the 
Christian community of Sambavarvadakarat in the 
suit property - If a ‘civil right’ - If can be enforced by 
a civil suit. 

Held: The reliefs claimed by the plaintiffin this 
action are declaration that he has the right to 
worship adopting the rituals and practices of the 
Christian community of Sambavarvadakarai in 
the suit property in the manner followed by himall 
along and for consequential injunction. The prac- 
tice or ritual for which he seeks sanction is that of 
baptism by immersion on personal confession of 
faith and the commemoration of Lord’s death in 
the breaking of bread. There can be no doubt that 
the right claimed by the plaintiff herein is not a 
civil right and he cannot enforce it in a civil court. 


` The word ‘ritual’ means pertaining or relating to 
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or connected with rites. The word ‘rite’ is a formal 
procedure or act in a religious or other solemn 
observance. In the present action right to worship 
is not the subject matter of the dispute. Instead 
adopting the practice of baptism by immersion on 
personal confession of faith and the commemora- 
tion of Lord’s death is the point in controversy. It 
is evidently a mere ritual. The suit pertaining to 
ritual is not one within the cognizance of the civil 
courts. The civil court has no jurisdiction to pre- 
scribe the modes of worship, prayers and religious 
precedence where no question of civil right really 
arises. The well established legal position is that 
suits relating to rites and rituals in a place of 
worship are not of civil nature. However, the right 
to worship is a civil right which can be agitated in 
a civil court. The courts will not endeavour to lay 
down a ritual which is to be followed in the wor- 
ship. The suit to ask a right regarding the conduct 
of a ritual is not maintainable. So Sec.9 of the 
Code of Civil Procedure is a bar to the maintaina- 
bility of the present action which is one for obser- 
vance of certain ritual simpliciter. /Paras. 6& 17] 
Cases referred to: 

Ugam Singh & Mishrimal v. Kesrimal, (1 971 )2 
S.C.R. 836. [Para. 6] 

Kuber Mohapatra v. Nilakanteswar Deb, A.LR. 
1974 Ori. 21. [Para. 7] 

Syed Farzand Ali v. Nasir Beg, A.I.R. 1980 All. 342. 
[Paras. 8, 11] 

Muniandi Kone v. Sri Ramanatha Sethupathi He- 
reditary Trustee of Arulmighu Mangalanathaswami 
Temple, (1982)2 M.L-J. 20. [Para. 9] 

Narhari Shastri v. Shri Badrinath Temple Commit- 
tee, (1952)2 M.LJ. 255: 1952 S.C.J. 310: 1952 
S.C.R. 849: ALR. 1952 S.C. 245. [Para. 10] 
Chandu Sajan Patel v. Nyahalchand Panamchand, 
ALR. 1950 Bom. 192. [Para. 11] 

Appadurai Ayyangar v. Annangarachariar, A.LR. 
1939 Mad. 102. [Para. 12] 

Subbaraya Mudaliar v. Vedantachariar, I.L.R. 28 
Mad. 23. [Para. 13] 

Srinivasachari, In re., Thatha Desika Thathachar- 
iar, 83 L.W. 407. [Para. 13] 

Shri Sinna Ramanuja Jeer v. Sri Ranga Ramanuja 
Jeer, 1962 S.C.J. 17. [Para. 14] 

Mayalagu Ambalam v. K.R.P.R.Karuppiah 
Ambatam, (1991)2.M.L.J. 21. [Para. 15] 
Mrs.Uma Ramanathan, for Appellant. 

S.Mani Kumar, for Respondents. 

The Court delivered the following 
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JUDGMENT: The appellantis the plaintiff in the 
trial court. The suit properties originally belonged 
to the appellant and three others. They endowed 
the same under the original of Ex.A-1 gift deed 
dated 27.4.1944 by way of trust to the Salvation 
Army for the purpose of organising and conduct- 
ing congregation prayers in the mode and manner 
then being practised by the Christian community 
of Sambavarvadakarai. The then members of the 
Salvation Army also agreed to have the building 
conveyed to the Salvation Army so that the Chris- 
tian aradhana as was then practised by the Chris- 
tian community of Sambavarvadakarai may be 
conducted and continued in the premises as be- 
fore. The respondentsdefendants representing the 
Salvation Army are nowin possession of the prop- 
erty. The practice of Christian community of Sam- 
bavarvadakarai consisted among others the fol- 
lowing Of baptism by immersion on personal 
confession of faith and the commemoration of the 
Lord’s death in the breaking of bread on the first 
day of the week by way of worship in accordance 
with the practice and rituals adopted world over by 
christianity of similar persuasion and sanctioned 
by the custom among the Christian community at 
Sambavarvadakarai. The appellant has been fol- 
lowing the rituals and practices of baptism and the 
Lord’s supper in the suit property for a long time. 
Now, the respondents are attempting to dissuade 
the members of the: Christian community from 
following this practice claiming that this kind of 
worship is not followed by the Salvation Army. 
This conduct on the part of the respondents is 
wholly unwarranted. The Salvation Army accepted 
the gift on a specific condition of making the 
property available for the use of conducting the 
Christian aradhana namely aradhana or worship 
as then being practised in all its forms by the 
Christian community of Sambavarvadakarai. One 
Muthiah and Paul Raj instituted O.S.No.20 of 
1978 in a representative capacity in the Court of 
District Munsif, Shencottah for injunction against 
the present respondents from interfering with the 
rituals and practices of the Christian community 
ofSambavarvadakarai. That suit was dismissed on 
27.2.1979 on the preliminary issue of maintaina- 
bility. That decision does not operate as res judi- 
cata in the present suit, which is one for a declara- 
tion that the appellant has the right to worship and 
follow the rituals and practices of the Christian 
community of Sambavarvadakarai in the suit 


property. 
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52. The respondents resisted the suit contending 
that the plaintiffhas no locus standi to institute the 
suit. The decree in O.S.No.20 of 1978 operates as 
res judicata to the present litigation. Under Sec.9 
of the C.P.C. the Civil Court has no jurisdiction to 
entertain the suit. Under Ex.A-1 thesuit property 
was gifted to the Salvation Army which is now 
represented by the respondents for the purpose of 
conducting the Christian aradhana. It was not 
dedicated to the Christian community. At the time 
of the gift, the donors were in the Salvation Army. 
The Christian rituals mentioned in Ex.A-1 refer 
only to the practice allowed by the Salvation Army. 
That the endowment was for the purpose of con- 
ducting aradhana as was then practised by the 
Christians is not true. The Salvation Army never 
accepted baptism and the Lord’s supper as essen- 
tial rituals in Christianity. The Army did not prac- 
tice the rituals ofbreaking of bread of distributing 
the pieces of bread and wine to the members of the 
congregation as representing the flesh and blood 
of Jesus Christ. The concept of the worshipers 
consuming the flesh and blood of the Lord even if 
it be in a symbolical form was not approved by the 
Salvation Army: Atno time, the rituals referred to 
in the plaint were conducted in the suit building. 
The gift was accepted by the Salvation Army only 
on the distinct understanding that the formot 
worship to be performed in the prayer hall would 
be in the Christian form as followed by the Salva- 
tion Army. 
3. The maintainability of the suit under Secs.9 and 
11, C.P.C. was taken upas preliminary issues in the 
trial Court and negatived, holding that the relief 
claimed is not of civil nature and the decree in 
O.S.No.20 of 1978 operates as res judicata for the 
trial of the present suit. The appellant plaintiff 
took up the matter in appeal before the Sub- 
Court, Tenkasi in A.S.No.30 of 1981 on its file. 
The lower appellate court concurred with the 
finding of the trial court and dismissed the appeal. 
4. The substantial questions of law raised in this 
second appeal are as under: 

1. Whether the suit as framed is not maintain- 

able under Sec.9, C.P.C.? 

2. Whether the present action is barred by res 

judicata by reason of Ex.B-2 judgment? 
5. The reliefs claimed by the appellant in this 
action are declaration fhat he has the right to 
worship adopting the rituals and practices of the 
Christian community of Sambavarvadakarai in 
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the suit property in the manner followed by him all 
along and the consequential injunction. The prac- 
tice or ritual for which he seeks sanction is that of 
baptism by immersion on personal confession of 
faith and the commenoration of Lord’s death in 
the breaking of bread. The courts below had taken 
the view that the subject matter of dispute relates 
only to religious ceremonies without a claim of 
any office or any emoluments and hence itis nota 
Suit of civil nature as contemplated under Sec.9, 
C.P.C. Mrs.Uma Ramanathan, learned counsel 
for the appellant argued that the property was 
dedicated under Ex.A-1 gift deed only for 
the purpose of conducting the Christian aradhana 
in the mode then prevalent and the Salvation 
Army accepted the gift on the specific understand- 
ing of making the property available for the said 
purpose. The rituals and practices of baptism and 
Lord’s supper have been observed in the suit 
property for a long time. The suit was instituted 
only on account of the attempt on the part of the 
respondents to prevent the performance of the 
said rituals and practices. The suit is not one to 
regulate the religious rites and ceremonies but to 
establish the time honoured customary rights of 
worship as recognised in Ex.A-1. The right of an 
individual to offer worship in a particular form as 
in the past is a recognised civil right and the 
appellant is entitled to the protection of the court 
in the exercising ofhis right. It is also her grievance 
that the courts below have failed to discuss the 
various clauses mentioned in Ex.A-1 gift deed. 
But as it has been pointed out by Mr.S.Mani 
Kumar, learned counsel for the respondents, in 
deciding the preliminary issues the court is con- 
cerned only with the reliefs claimed in the plaint. 
6. So, let us now examine whether the right to 
worship adopting the rituals and practices of the 
Christian community of Sambavarvadakarai in 
the suit property is a civil right or not. In support 
of her contention, learned counsel for the appel- 
lantrelied on the decision in Ugam Singh & Mishri- 
maly. Kesrimal, (1971)2 S.C.R. 836, wherein the 
respondents instituted the suit for a declaration 
that they had been carrying on and they were 
entitled to the worship without interference of the 
idolof Adeshwarji in the temple named after him 
at Paroli according to the tenets observed by the 
Digambri Sect of the Jain religion. They further 
alleged that the temple was constructed and the 
idol consecrated according to their sect. The 
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appellants deniéd that Digambri’ Sect had any 
right of worship over the idol or had ever exercised 
such a right and contended that the idol and the | 
temple is in all respects a temple of the Jain 
Swetambri Sect. The Supreme Court held that 
from the pleadings and the controversy between 
the parties, it was clear that the issue was not one 
which was confined to merely rites and rituals but 
one which affected the rights of worship. If the 
Digambaries havea right to worship at the temple, , 
theattempt of the Swetambaries to claim that idol 
as theirs is to preclude them from exercising their 
right to worship with respect to which a civil suit is 
maintainable under Sec.9 of the C.P.C. Evidently 
this citation cannot help the appellant since the 
right to worship itself was in dispute in that case 
whereas in the present case, the area of contro- 
versy relates to the ritual of breaking of bread on 
the first day of the week in the commemoration of 
Lord’s death. s 

7. In Kuber Mohapatra v. Nilakanteswar Deb, A.I.R. 
1974 Ori. 21,the right to worship and offer bhog to 
the deity taken out in a procession and other 
ancillary reliefs were held to be of civil nature and 
a civil suit for their enforcement was maintain- 
able. The decision recognised the right to take 
part in public worship either in the temple or ofa 
deity while it is being taken out. On the other 
hand, thé respondents herein do not dispute the 
right of the appellant to offer worship. What they 
resist is only the insistence on the part of the 
appellant that thé rituals conducted during wor- 
ship mustbe in the particular form they prescribe. 
8. In Syed Farzand Aliv. Nasir Beg, AIR. 1980 All. 
342, the plaintiffs who appear to be members of 
the Shia sect instituted a suit for perpetual injunc- ° 
tion to restrain other Muslims who do not belong 
to their sect from interfering with their right in 
offering Namaz by reciting the word ‘Aameen’ 
loudly during the prayer in a mosque in Mathur. 
The question whether anybody has such right was 
raised as early as 1882 nearly 100 years ago before 
a Bench of five Judges of the Allahabad High 
Court. Following ‘that Full Bench case, Held’ 
that thé defendants, were’ fully justified 
by law in entering the mosque, joining the congre- 
gationand saying the word ‘Aameen’ and therelief 
claimed is a right of civil nature. This decision was 
cited by learned counsel for the appellant in sup- 
port of her claim that form of worship is a civil 
right within the putview of Sec.9, C.P.C. But a 
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careful reading of the decision would indicate that 
it is only an authority for the position that Mussal- 
man is entitled to enter a mosque which is'dedi- 
cated to God and is also entitled to join in the 
prayers and utter the word ‘Aameen’ loudly but 
not with the aim or mala fide intention to disturb 
the peace of the congregation. Besides the single 
Judge of the Allahabad High Court who rendered 
the decision has not given any reason for holding 
that the utterance of the word ‘Aameen’ is not a 
ritual or form of prayer but a civil right. 

9. The next case cited is that in Muniandi Kone v. 
Sri Ramanatha Sethupathi Hereditary Trustee of 
Arulmighu Mangalanathaswami Temple, (1982)2 
M.L.J. 20, Here the exercise of the customary right 
to take a deity in procession ona particular occa- 
sion during an annual festival was disputed on the 
ground that there had been some breaks in some 
years and the right was not unconditional and 
absolute. Held that the suits relating to rites and 
rituals in a temple are not ofa civil nature. How- 
ever, thé right to worship is a civil right which can 
be agitated in a civil Court. 

10. In Narhari Shastri v. Shri Badrinath Temple 
Committee, (1952)2 M.LJ. 255: 1952 S.C_J. 310: 
1952 S.C.R. 849: ALR. 1952 S.C. 245, it was held 
that the temple of Shri Badrinath being admit- 
tedly a public place of worship of the Hindus, the 
right of entrance into the temple for purpose of 
‘darshan’ or worship is a civil right which flows 
from the nature of the institution itselfand for the 
acquisition of such rights, no custom or immemo- 
rial usdge need be asserted or proved. This deals 
with the right of a devotee to enter into a temple 
and offer worship and it has no bearing'in the 
present controversy. . 

11. The decision in Chandu Sajan Patel v. Nyahal- 
chand Panamchand, A.I-R. 1950 Bom. 192, has laid 
down that every citizen of acommunity or section 
ofa community has an inherent right to conduct a 
non-religious procession through a public road 
and has, therefore, also'the right to file a declara- 
tory suit without proof of special damages. The 
inherent right to conduct a non-religious proces- 
sion is the controversy in this decision and this has 
also no’ relevance to the present dispute, which 
relates to the performance of rituals. So except 
perhaps the decision rendered in Syed Farzand Ali 
v. Nasir Beg, A.I.R. 1980 All. 342, the appellant is 
unable to show a single authority to hold that 
performance of a mere ritual is a civil right within 


1] Koil Pillai v. Territorial Commandor (Thangamani, J.) 


the meaning of Sec.9, C.P.C. 

12. On the other hand learned counsel for the 
respondents argued that civil courts have no juris- 
diction to decide questions of ritual in temple 
except in so far as decision of such questions is 
incidental to decision of civil rights. In Appadurai 
Ayyangar v. Annangarachariar, A.I.R. 1939 Mad. 
102, Wadsworth, J. has held that courts in India 


have no ecclesiastical jurisdiction and they cannot. 


decide questions of ritual in a temple except in so 
faras the decision tosuch questions is a necessary 
incident to the decision of civil rights. A right to 
worship ina particular temple is a civil right anda 
right to performa religious office to which obliga- 
tions and emoluments are attached is also a civil 
right. To prescribe forms of prayer, right to reli- 
gious precedence and questions of that nature do 
not fall within the purview of the civil courts. In 
the present case, the ritual claimed is neither 
incidental to a question of civil right nor it relates 
toa religious office to which obligations or emolu- 
ments are attached. 
13. In Srinivasachari, In re., Thatha Desika Thath- 
achariar, 83 L.W. 407, the plaintiff instituted the 
suit to set aside an order passed by the Commis- 
sioner of H.R. & C.E. under Sec.62 of H.R. & C.E. 
Act alleging that according to the tradition when 
Sri Vedanta Desikar was alive, he used to worship 
Lord Varadarajaswami at Kancheepuram Temple 
on his birthday, that it was the established custom 
and usage to take theidol of Sri Vedantha Desikar 
round the various shrines of Alwars and Achar- 
yas. The defendants resisted the suit denying the 
custom and usage alleged by the plaintiff. Held: 
“Two aspects underlie the scheme of Sec.9, 
C.P.C. The first is, that a suit asserting right to 
an Office is a suit of a civil nature, and the 
second is that it does not cease to be one of civil 
nature, even if the said right depends entirely 
upona decision ofa question as to the religious 
rites or ceremonies. There isa further implica- 
_ tion that questions as to religious rites or cere- 
monies cannot independently ofsucha right to 
an office form the subject matter of a civil suit. 
If the present suit were to be construed as one 
for mere declaration of the plaintiffs right to 
recite-Desikar’s Tamil compositions at the time 
of Mangalasasanam, it would be clearly not 
maintainable. In Subbaraya Mudaliar. v. 
Vedantachariar, LL.R. 28 Mad. 23, it has been 
pointed out thata right to recite sacred texts in 
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a temple is a matter of ritual or ceremony ina 
religious matter with which a civil court has 
nothing to do. But where the right tosvorship 
itself is denied, a suit to establish such an 
ordinary right would be a suit of a civil nature. 
...In this suit the plaintiff does not seek to 
establish any right to an office. AH that ‘he 
seeks to establish is that on a particular occa- 
sion the worship should be conducted in a 
particular form. This is purely a ritual and a 
suit to establish such a ritual is not competent 
under Sec.9 of the C.P.C.” 
14. The case law on the point has been reviewed by 
the Supreme Court in Shri Sinna Ramanuyja Jeer v. 
Sri Ranga Ramanuja Jeer, 1962 S.C.J. 17. His 
Lordship Subba Rao, J. as he then was, held that 
the suit for declaration of religious honours and 
privileges simpliciter will not lie in a civil court, 
but a suit to establish one’s right to an office in a 
temple and to honours and privileges attached to 
the said office as its remuneration or perquisites is 
maintainable in the civil court. Regarding the law 
pertaining to the maintainability of suits in civil 
courts in respect of honours in temples, the Apex 
Court has to say these words: 
“Sec.9 of the Code of Civil Procedure 
describes the nature of suits which a court has 
jurisdiction to entertain. It can entertain every 
suit ofa civil nature excepting suits of which its 
cognizance is either éxpressly or impliedly barred. 
As a corollary to this, it follows that a court 
cannot entertain a suit which is not of a civil 
nature. Prima facie suits raising questions of 
religious rites and ceremonies only are not 
maintainable in a civil Court, for they do not 
deal with legal rights of parties. But the expla- 
nation to the section accepting the said 
undoubted position says that a suit in which 
the right to property or toan office is contested 
is a suit of civil nature notwithstanding that 
such right may depend entirely on the decision 
of a question as to religious rites or ceremo- 
nies. Itimplies two things, namely, (i) a suit for 
an office is a suit ofa civil nature; and (ii) it 
does not cease to be one even if the said right 
depends entirely upon a decision of a question 
as to the religious rites or ceremonies. It 
implies further that questions as to religious 
rites or ceremonies cannot independently of 
such a right form the subject matter of a civil 
Court.” 
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15. In Mayalagu Ambalam v. K.R.P.R.Karuppiah 
Ambalam, (1991)2 M.L.J. 21, Srinivasan, J., has 
held: 
“A claim that a person is entitled to worship 
and to receive thiruneeru and theertham first 
in preference to others in certain temples during 
certain festivals is not a civil right within the 
scope of Sec.9 of the Civil Procedure Code. 
Unless such honours are attached as an emolu- 
ment to a religious office, a claim therefor will 
not be cognizable by a civil Court”. 
16. Thus the law of the land having been settled by 
the Apex Court in this country, there is no doubt 
that the right claimed by the appellant herein is 
not a civil right and he cannot enforce it in a civil 
court. The word “ritual” means pertaining or 
relating to, or connected with rites. The word 
“rite” is a formal procedure or act ina religious or 
other solemn observance. In the present action 
right to worship is not the subject matter of the 
dispute. Instead adopting the practice of baptism 
by immersion on personal confession of faith and 
the commemoration of Lord’s death is the point in 
controversy. It is evidently a mere ritual. The suit 
pertaining to ritual is not one within the cogni- 
zance of the civil courts. The civil court has no 
jurisdiction to prescribe the modes of worship, 
prayers and religious precedence where no ques- 
tion of civil right really arises. The well established 
legal position is that suits relating to rites or 
rituals ina place of worship are not of civil nature. 
However, the right to worship is a civil right which 
can be agitated in a civil court. The courts will not 
endeavour to lay down a ritual which is to be 
followed in the worship. The suit to ask a right 
regarding the conduct of a ritual is not maintain- 
able. So Sec.9 of the Code of Civil Procedure is a 
bar to the maintainability of the present action 
which is one for observance of certain ritual sim- 
pliciter. 
17. We find from Exs.B-1 and B-2 that one Muthaiah 
and Paul Raj for themselves and on behalf of the 
Christian Community of Sambavar Vadakarai, 
Shencottah instituted O.S.No.20 of 1978 against 
the present respondents for the very same relief of 
permanent injunction asked for in the present 
action relating to the same subject matter of dis- 
pute. In the present suit there is an additional 
prayer for a decree of declaration that the plaintiff 
has the right to worship adopting the rituals and 
practices of the Christian Community of 
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Sambavar Vadakarai in the suit property in the 
manner followed by him all along besides the 
relief of consequential permanent injunction. In 
theearlier suit plaintiffs sought a decree of perma- 
nent injunction only restraining the respondents 
from interfering with the practices and rituals of 
the Christian Community of Sambavar Vadakarai 
in the manner followed by them all along and par- 
ticularly the practice of rituals of baptism by 
immersion on personal confession of faith and the 
commemoration of the Lord’s death in the break- 
ing of bread. A close scrutiny of the averments in 
both the plaints would reveal that practically the 
averments in both the plaints are identical. The 
earlier suit was dismissed on the ground that the 
suitwas not ofa civil nature. Itis therefore evident 
that the present suit is not maintainable under 
Sec.11, C.P.C. also. And the courts below have 


Tightly dismissed the suit on the preliminary points. 


18. In the result, the appeal is dismissed with costs. 


V.K. 


Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 


C.M.A.No.727 of 1985 12th January, 1993. 
Ramamoorthy ..Appellant 
v 


Thiru Murugan Commercial Finance Corpora- 
tion by its Partner, Rangamani ...Respondent. 


Civil Procedure Code (V of 1908), Sec.96(4) - Suit 
before District Munsif for money claim of less than 
Rs.3,000 - Suit dismissed holding that defendant 
was entitled to benefit of Act 13 of 1980 - Appeal 
under Sec.96(4) - Appellate court allowing applica- 
tion for receipt of additional evidence and remand- 
ing case back to trial court for fresh disposal, though 
no question of law was involved - Legality. , 
Held: Though under S.96(4) of C.P.C., no appeal 
would lie against a judgment in a case of small cause 
nature involving less than Rs.3,000 and where no 
question of law is involved, the order of remand of 
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the appellate court could not be assailed. It is not 
as if, the learned appellate judge came to a differ- 
ent conclusion on the sameset of facts which were 
considered by the learned trial District Munsif. He 
had allowed the petition for reception of docu- 
ments as additional evidence and had remitted the 
same back to the trial court for disposal according 
to law. So by virtue of the order of remand, the trial 
District Munsif was obliged to consider the ques- 
tion which is one of fact with fresh materials. In the 
interest of justice, for getting a full and complete 
adjudication on fresh facts available the order of 
remand is inevitable and cannot be assailed. 
[Para. 4] 
Editorial note: With due respect to the learned 
Judge who decided the case, it is submitted that 
.the decision requires reconsideration. Unless the 
appeal is held to be maintainable and is admitted, 
the appellate judge cannot entertain an applica- 
tion for reception of additional evidence and pass 
orders on it. Admission ofan appeal is a condition 
precedent for any orders being passed in it. 
Case referred to: 
Govindasami Mudaliar v. Palani Mudaliar, 1985 
T.L.N.J. 204. [Para. 4] 
Miss.V.Sumathi, for Appellant. 
Mrs.P.Bhuvaneswari, for Respondent. 
The Court delivered the following 
JUDGMENT: This appeal in against the order of 
remand made in A.S.No.34 of 1984 by the learned 
Subordinate Judge, Tiruvannamalai. 
2. Short facts are: The respondent has filed thesuit 
for money against one Krishnan and the appel- 
lant, arraying them as defendants 1 and 2 in 
O.S.No.2645 of 1979 on the file of District Munsif, 
Tiruvannamalai. The claim is for Rs.2,295. The 
first defendant was subsequently removed from 
the array of partics. The second defendant had 
resisted the claim. Inter alia, he had also claimed 
the benefits of Act 13 of 1980. After contest, the 
learned District Munsif had held that the second 
defendant is entitled to benefits of Act 13 of 1980 
and dismissed the suit. Aggrieved by the same, the 
plaintiff had filed appeal in A.S.No.34 of 1984 on 
the file of Subordinate Judge, Tiruvannamalai. In 
the appeal, the respondent has filed some more 
documents and prayed that they may be received 
as additional evidence under O.41, Rule 27, Civil 
Procedure Code. The learned Subordinate Judge 
had allowed the application for reception of the 
documents as additional evidence and marked 
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them as Exs.B-7 to B-16 and had also allowed the 
appeal and remanded the case back to the trial 
court for deciding the matter afresh, after examin- 
ing the documents received as additional evidence 
and also gave an opportunity to both sides to letin 
further evidence, oral and documentary. Aggrieved 
by the said order of remand, the second defendant 
in the suit has filed this appeal. 

3. Miss.B.Sumathi, the learned counsel appearing 
for the appellant, would submit that under Sec.96(4), 
C.P.C. no appeal shall lie against a judgment jna 
case of small cause nature, where the claim is less 
than Rs.3,000 excepting on a question of law and 
that the lower appellate court is wrong in admit- 
ting the appeal without formulating the question 
of law as enjoined in Sec.96(4), C.P.C. She would 
further submit that the question as to whether a 
person is entitled to benefits of Act 13 of 1980 is 
not a question of law but purely a question of fact 
and even assuming that the appeal is admitted on 
that point, inasmuch as it is a question of fact, the 
appeal will have to be dismissed. Per contra, the 
learned counsel appearing for the respondent would 
submit that the trial court, has not considered the 
question or eligibility of the second defendant to 
claim benefits of Act 13 of 1980 in accordance with 
law and so the appeal is maintainable before the 
lower appellate court and remanding the case for 
fresh disposal on the materials made available in 
the appellate stage is quite in order. 

4. I have carefully considered the submissions 
made by rival counsels. Miss.Sumathi relied upon 
Govindasami Mudaliar v. Palani Mudaliar, 1985 
T.L.NJ. 204. The facts of the case on which that 
ruling was given are almost similar to the facts of 
the instant case before me. In that case, suit was 
laid for asum of Rs.686.25 due on a pronote. The 
defendant pleaded failure of consideration and 
also claimed benefits of Act 13 of 1980. The learned 
District Munsif rejected those contentions and 
decreed the suit. Aggrieved by the judgment, the 
defendant preferred an appeal in A.S.No.112 of 
1980 on the file of Sub-Court, Villupuram. The 
learned Subordinate Judge held that appcalas not 
maintainable under Sec.96(4), C.P.C. as the 
decree was in a Suit of nature cognizable by the 


Court of Small Causes and the value of the suit was 


less than Rs.3,000 and no question of law was 
involved. However, at the request of the appel- 
lant, the memorandum of appeal was returned for 
the purpose of preferring a revision. Accordingly 
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the appellant had taken return of the memoran- 
dum of appeal and preferred the revision. It was 
how the matter came up before this court. My 
learned brother Justice Kader had held that the 
question whether defendant is entitled to the benefit 
of Act 13 of 1980 is dependant only on the ques- 
tion whether the annual income is less than Rs.4,800 
and therefore it is a pure question of fact and not 
a question of law. With great respect, I agree with 
what Justice Kader had held. But I find a differ- 
ence on facts in the instant case which is rather 
vital. It is not as if, the learned appellate Judge 
came to a different conclusion on the same set of 
facts which were considered by the learned trial 
District Munsif, He had allowed the petition for 
reception of documents as additional evidence 
and had remitted the case back to the trial court 
for disposal according to law, after taking into 
consideration the documents received in the 
appellate stage. So by virtue of the order of 
remand, the trial District Munsif was obliged to 
consider the question which is one of facts with 
fresh materials, On the fresh facts available, the 
learned District Munsif was directed to arrive at a 
finding. Again the question revolves on facts, of 
course with some fresh facts. In the interest of 
Justice, for getting a full and complete adjudica- 
tion on fresh facts available, the order of remand 
is inevitable and cannot be assailed particularly 
when a learned appellate Judge has definitely 
given a finding that reception of these documents 
as additional evidence is germane to decide the 
matter in issue between the parties. The lower 
appellate court has held that without these addi- 
tional documents being received as evidence a 
correct decision cannot be rendered in this case 
and has allowed the application for reception of 
the documents as additional evidence. I do not 
find any thing wrong in his finding. 

5. In view of my discussion above, it follows that 
this appeal has to be dismissed and is accordingly 
dismissed. No costs. 


V.K. 


Appeal dismissed. 
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IN THE HIGH COURTOF JUDICATURE AT 
MADRAS. 


Present: Thangamani, J. 
A.A.O.No.70 of 1988 19th March, 1993. 
Abdul Salam Rowther ... Appellant 


v. 
State Bank of India represented by its Manager, 
Villupuram ... Respondent. 


Civil Procedure Code (V of 1908), O.5, Rules 12, 15, 
17,19-A and 20and O.9, Rule 13 - Application to set 
aside ex parte decree on the ground of improper 
service of summons - Proper service - Requirements 
- Held on facts that service by affixture was improper 
and hence ex parte decree should be set aside. 

O.5, Rule 17, C.P.C., states that where the serving 
officer after due and reasonable diligence, cannot 
find the defendant who is absent from his resi- 
dence at the time when service is sought to be 
effected on him at his residence and there is no 
likelihood of his being found at the residence 
within a reasonable time and there is no agent 
empowered to accept service of the summons on 
his behalf nor any other person on whom service 
can be made, the serving officer shall affix a copy 
of the summons on the outer door or some other 
conspicuous part of the house in which the defen- 
dant ordinarily resides and shall then return the 
original to the court with a report endorsed thereon 
stating that he has so affixed the copy, the circum- 
stances under which he did so, and the name and 
address of the person by whom the house was 
identified and in whose presence the copy was 
affixed. [Para 3] 

It is evident that in this case the bailiff has not 
affixed the summons where the defendant ordi- 
narily resides as per the plaint. Further, under 0.5, 
Rule 22, C.P.C., wherever it is practicable service 
shall be made on the defendant in person, unless 
he has an agent empowered to accept service, in 
which case service on such agent shall be suffi- 
cient. Under O.5, Rule 15 service may be made on 
any adult member of the family. But it does not 
appear from the endorsement of the bailiff whether 
any adult member of the family was available in 
the house. The endorsement does not say that the 
house was locked. Itdoes not also appear that any 
endeavour was made to send the summons by 
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registered post. Thus, in the present case, there is 
no record to indicate that the court was satisfied 
that there was due service of summons. Hence, the 
ex parte decree has to be set aside. 

[Paras. 3, 4, 5 & 8] 
Cases referred to: 
Subramania Mudaliar v. Ideal Finance Corpora- 
tion, 90 L.W. 484. [Para. 6] 
Padmanabhan v. R.R.Shah, (1988)1 L.W. 1. 
[Para. 6] 
Pattammal v. Velou Jegannathan, 1988 T.L.N_J. 
389. [Para. 6] 
Mrs.Emkamuna Bai v. Ravikumar, (1992)1 L.W. 
54. [Para. 7] 
Kuttiappa v. Rangasami, (1992)2 M.LJ. 362. 
[Para. 7] 
Appeal against the Order of the Court of the 
Subordinate Judge, Villupuram, dated 23.11.1987 
and made in I.A.No.469 of 1987 in O.S.No.184 of 
1962. 
V.Raghavachani, for Appellant. 
R.Sreekrishnan, for Respondents. 
The Court made the following 
ORDER: The appellant is the second defendant 
in O.S.No.184 of 1982 on the file of learned Sub- 
ordinate Judge of Villupuram. On 7.10.1982 the 
suit was decreed ex parte against him. Thereupon 
he came forward with I.A.No.469 of 1987 under 
O.9, Rule 13, C.P.C. to set aside the ex parte decree 
against him on the allegation that he was not 
served with any summons in the suit. He came to 
know of thesuit for the first time only on 11.7.1987 
when the notice of the execution was received. His 
claim was contested by the plaintiffon the ground 
that there was service of summons by affixture and 
this plea is set out by the appellant only in order to 
avoid giving proper explanation for his non- 
appearance. The court below has negatived the 
contention of the appellant and dismissed his 


application with cost. And this appeal is directed. 


against the said order. 

2. Learned counsel for the appellant submitted 

that he was not served with summons in the case 

and he became aware of the decree only when 

notice in execution proceedings was received by 

him and that the court below instead of address- 

ing itself to the question whether there was suffi- 

cient cause for his non-appearance when the suit 

was called on 7.10.1982 for hearing, has dealt with 
the merits of the case which is totally irrelevant for 
the purpose of the application. We are now 
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concerned only with the question whether there 
was due service of summons on the appellant for 
the hearing dated 7.10.1982. The notes paper in 
the suit is not available since it is stated to have 
been destroyed. It does not appear from the avail- 
able records that there was any personal service of 
summons on the appellant. The court below also 
proceeds on the basis that there was only service 
by affixture. In this connection, learned counsel 
for the appellant points out that in the plaint the 
address of thesecond defendant/appellant is given 
as No.17, V.O.C. Street, Villupuram, whereas in 
the copy of the summons he isstated to be residing 
at No.24, V.O.C. Street, Villupuram and the spe- 
cific endorsement of the bailiff is that he enquired 
the whereabouts of the appellant on 18.9.1982 in 
the address mentioned in the summons which is 
24, V.O.C. Street, Villupuram and learnt that he 
had gone out and it-is not known when he would 
return. So, he affixed the summons on the outer 
door of the above mentioned house. This would 
indicate that the bailiff has not searched for the 
appellant in the address where he was stated to be 
residing as per the plaintaverments and instead he 
made enquiries in some other door number and 
the affixture was also made therein. 

3.0.5, Rule 17 states that where the serving officer 
after due and reasonable diligence, cannot find 
the defendant who is absent from his residence at 
the time when service is sought to be effected on - 
him at his residence and there is no likelihood of 
his being found at the residence within a reason- 
able time and there is no agent empowered to 
accept service of the summons on his behalf nor 
any other person on whom service can be made, 
the serving officer shall affix a copy of the sum- 
mons on the outer door or some other conspicu- 
ous part of the house in which the defendant 
ordinarily resides, and shall then return the origi- 
nal to the Court with a report endorsed thereon 
stating that he has so affixed the copy, the circum- 
stances under which he did so and the name and 
address of the person by whom the house was 
identified and in whose presence the copy was 
affixed. It is evident that in this case the bailiff has 
not affixed the summons where the defendant 
ordinarily resides as per the plaint. 

4. Further, under O.5, Rule 12, C.P.C. wherever it 
is practicable, service shall be made on the defen- 
dant in person, unless he has anagent empowered 
to accept service in which case service on such 
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agent shall be sufficient. And, O.5, Rule 15 stipu- 
lates where in any suit the defendant is absent 
from his residence at the time when the service of 
summons is sought to be effected on him at his 
residence and there is no likelihood of his being 
found at the residence within a reasonable time 
and he has no agent empowered to accept service 
ofthesummons on his behalf, service may be made 
on any adult member of the family, whether male 
or female, who is residing with him. But, it does 
not appear from the endorsement of the bailiff 
whether any adult member of the family was 
available in the house. The endorsement does not 
say that the house was locked. So, it cannot besaid 
that the requirements of O.5, have been satisfied 
in this case. 

5. Under O.5, Rule 19-A, the Court shall, in addi- 
tion to, and simultaneously with, the issue of 
summons in the manner provided in Rules 9 to 19 
also direct the summons to be served by registered 
post, acknowledgment due. But, it does not 
appear that any such endeavour has been made to 
send summons by registered post also. The rec- 
ords do not disclose that any substituted service as 
contemplated under O.5, Rule 20 was also 
resorted to. 

6. In Subramania Mudaliar v. Ideal Finance Corpo- 
ration, 90 L.W. 484, the judgment-debtors were 
not in their respective residences at the time the 
process server called. The report of the process 
server did not say that the judgment-debtors did 
not have any agents to receive the notices on their 
behalf. Nor did it appear that any attempt was 
made to serve the notices on any adult members 
of the family in their residences. The process 
server straightaway proceeded to affix the notices, 
stating that the judgment-debtors were out of 
town. Balasubramanyan, J. has held that this, surely, 
is not good service under O.5, Rule 17, C.P.C. 
Under the Code of Civil Procedure, affixture cannot 
be resorted to before exhausting all attempts at 
direct service on-the persons named in the notice 
or summons. The court having decided to issue 
notice must see to it that the notice is properly 
served. In Padmanabhan y. R.R.Shah and others, 
(1988)1 L.W. 1, summons were not served on the 
defendant, due to wrong address given by the 
plaintiff though he was aware of the correct 
address. ‘There upon, publication in a newspaper 
was effected. A Division Bench of this Court has 
held that as the summon sent was not served on 
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the defendant and as he was not aware of the pro- 
ceedings, he can certainly claim that he was pre- 
vented from appearing by sufficient cause when 
the suit was called for hearing. Under 0.9, Rule 
13, C.P.C., a defendant against whom an ex parte 
decree has been made, may apply to the court for 
setting aside the decree (1) if he satisfies the court 
that the summon was not duly served; and (2) that 
he was prevented by any sufficient cause from 
appearing when the suit was called for appear- 
ance. In Pattammal v. Velou Jegannathan, 1988 
T.L.N_J. 389, the suit summons was addressed toa 
place in Pondicherry and it was returned as 
unserved. According to the defendant, he was 
living in Bangalore and even in the summons 
which was taken to Pondicherry his correct 
address was not given but a wrong address was 
found and therefore the summons was returned. 

Thereafter straightaway substituted service by pub- 

lication was obtained and effected in Dhinathanthi 
which had no circulation in Karnataka. There- 
fore, the defendant claimed that he had no knowl- 

edge of the suit at all and an ex parte decree was 

passed. The Division Bench held that if the defen- 

dant shows that inspite of substituted service he 
had no knowledge of the suit on the date of hear- 

ing the ex parte decree should be set aside. 

7. In Mrs.Emkamma Bai v. Ravikumar, (1992)1 

L.W. 54, the duty of the process server under O.5, 

Rule 15, C.P.C. has been stated by Srinivasan, J in 

this manner. Under O.5, Rule 15, C.P.C., it is an 

essential precondition that the process-server should 

ascertain whether there was likelihood of the 

defendants 3 and 4 being found in the residence 

within a reasonable time. If the defendants 3 and 

4 could be found at their residence within a rea- 

sonable time, then the process-server should wait 

or go to the residence of the defendants once again 

on another day and try to serve on them at their 

residence personally. In case where the defen- 

dants may not be found at their residence within a 

reasonable time, the pro -server could serve 
the summons on any “dult member of the family, 

whether male or female, residing with such defen- 

dant. As the process-server has not ascertained 

such fact in the present case and has not made any 

reference in the affidavit to the factum of his 

ascertaining as to whether there is any likelihood 

of the defendants being available for service at 

their residence within a reasonable time, the serv- 

ice of summons on a person, who has described 
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himself as the 4th defendant’s brother and 3rd 
defendant’s son is nota valid service. It cannot be 
countenanced in lawas service within the meaning 
ofO.5, Rule 15, C.P.C. In Kuttiappa v. Rangasami, 
(1992)2 M.L-J. 362, also Srinivasan, J. has reiter- 
ated the procedure to be followed as under. 
“Under O.5, Rule 15, C.P.C., if the defendant 
is absent from his residence at the time when 
the service ofsummpns is sought to be effected 
on him, the process server must be satisfied, 
(i) that there is likelihood of the defendant 
being found at the residence within a reason- 
able time, and (ii) he had no agent empowered 
to accept the service of summons on his behalf 
and in that event, service may be made on any 
adult member of the family, whether male or 
female, who is residing with him. O.5, Rule 17 
is to the effect that when the defendant or his 
agent refuses to sign the acknowledgment or 
where the serving officer, after using all due 
and reasonable diligence cannot find the 
defendant who is absent from his residence 
and there is no likelihood of his being found at 
the residence within a reasonable time and if 
there is no agent or other person to receive the 
summons, the Scrving Officer shall affixa copy 
of the summons on the outer door or some 
other conspicuous part of the house in which* 
the defendant ordinarily resides and shall then 
return the original to the court with report 
endorsed thercon or annexed thereto stating 
that he has so affixed the copy, the circum- 
stances under which he did so and, the name 
and address of the person by whom the house 
was identified and in whose presence the copy 
was affixed.” 
8. It does not appear from the records in this case 
that any endeavour has been made to follow the 
procedure prescribed in O.5, C.P.C. in the service 
ofsummons as already referred to. Rule 12 of O.5 
requires that wherever it is practicable, service 
shall be made on the defendant in person, unless 
he has an agent empowered to accept service in 
which case service on such agent shall be suffi- 
cient. Under O.9, Rule 6, C.P.C., where the plain- 
uff appears and the defendant docs not appear 
when the suit is called on for hearing, then, 
(a) if it is proved that the summons was duly 
served, the Court may make an order that the 
suit be heard ex parte. 
In this case, there is no record to indicate that the 


Court was satisfied that there was due service of 
summons. 

9. In the result, the appeal is allowed. The fair 
order and decretal order passed in LA.No.469 of 
1987 are set aside. The said application is allowed 
and the ex parte decree is set aside. Parties are to 
bear their respective costs throughout. 


VK. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Bellie, J. 


C.R.P.No.2346 of 1992 14th September, 1992. 
Shenoottah Municipality by its Commissioner, 
Shencottah and another ... Petitioners 
v. 
Shencottah Municipality Tax Payers Welfare 
Association by its President and others 

... Respondents. 


Civil Procedure Code (V of 1908), O.1, Rule 8 - Tax 
Payers’ Welfare Association - Application to sue 
Municipality against enhancement of tax ina rep- 
resentative capacity - Suit whether maintainable: . 
The question that has to be considered is whether 
the plaintiff and other house-tax payers have the 
same interest in one suit. May beeach one of them 
can file a separate suit and get remedy, but that 
does not mean that they cannot file a representa- 
tive suit under O.1, Rule 8, Civil Procedure Code. 
[Para. 6] 
Cases referred to: i 
Gundur Municipatity v. Gundur Municipal Tax Payers 
Association, (1971)2 M.LJ. (S.C.) 7: ALR. 1971 
S.C. 353: (1971)2 An.W.R. (S.C.) 7. [Paras. 2, 6] 
KP. Venkata Subbaiah v. The Hindupur Municipal- 
ity, (1976)1 A.P.LJ. 302. |Para. 5] 
The Chairman, Tamil Nadu Housing Board, 
Madras v. T.N.Ganapathy, A.I.R. 1990 S.C. 642. 
[Para. 7] 
Petition under Sec.115 of Act V of 1908, praying 
the High Court to revise the order of the Court of 
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the District Munsif, Shencottah dated 24.3.1992 
and made in I.A.No.44 of 1992 in O.S.No.48 of 
1992. 

G.M.Nathan, for S.V.Manohar, M_J. Gunasekaran 
and L. Rajasekaran, for Petitioners. 

T.R.Mani, Senior Counsel for M/s. T.R.Hariharan 
and Aruna Ganesh, for Respondent (Caveator).- 
The Court made the following 

ORDER: This civil revision petition is filed against 
an order passed allowing an application filed by 
the plaintiffs under O.1, Rule 8, C.P.C., for per- 
mission to sue on behalf of themselves and on 
behalf of other tax payers. 

2. The plaintiffs’ case is that there are about 5000 
house tax payers in Shencottah Municipality. The 
first defendant Municipality has for the two half 
years of 1990-91 and the first half year of 1991-92 
enhanced the house tax for all the houses in the 
municipality without any basis and arbitrarily. 
The defendants have levied and collected enhanced 
tax against the judgment of the Supreme Court in 
Gundur Municipality v. Gundur Municipal Tax Payers 
Association, (1971)2 M.LJ. (S.C.) 7: ALR. 1971 
S.C. 353: (1971)2 An.W.R. (S.C.) 7 and also against 
Tamil Nadu Act 35 of 1990, from the second half 
year of 1987-88. The plaintiffs have prayed for a 
declaration that the defendants have no right to 
levy enhanced tax from the first half year of 1990- 
91 and for injunction restraining them from col- 
lecting such enhanced tax. They have also prayed 
for return of the enhanced tax so collected from 
the second half year of 1987-88 with interest at 
12% per annum. 

3. The plaintiffs filed an application alleging that 
the plaintiffs and other house tax payers in Shen- 
cottah Municipality havesame interest and there- 
fore the plaintiffs may be permitted to sue the 
defendants on behalf of themselves and also as 
representatives of other house tax payers. This 
application was objected to by the defendants 
contending that there is no case for invoking the 
provisions of O.1, Rule 8,C.P.C. and therefore the 
plaintiffs cannot sue the defendants in a represen- 
tative capacity. 

4. The trial court held that the plaintiffs and other 
house tax payers in Shencottah Municipality have 
same grievance and interest and therefore the 
plaintiffs can be permitted to file the suit in a 
representative capacity, and accordingly it ordered. 
Against this order the civil revision petition has 
been filed by the first defendant Municipality and 
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the third defendant-its Officer. 

5. It is contended on behalf of the revision peti- 
tioners-defendants that the tax has been levied at 
enhanced rate in respect of individual houses and 
ifany house owner is aggrieved he can filea suit to 
set aside the levy and cancel the enhancement, and 
allowing the plaintiffs to file a representative suit 
willamount tosetting aside the levy and cancelling 
the enhancement in respect of each of the assess- 
ment and that cannot be done. It is further con- 
tended that from the facts of the case it cannot be 
said that the plaintiffs and the other tax payers 
have the same interest in one suit. In support of 
this contention the defendants relied on a deci- 
sion of the Andhra Pradesh High Court in 
K.P.Venkata Subbaiah v. The Hindupur Municipal- 
ity represented by the Secretary and Special Officer, 
Municipal Office, Hindupur, (1976)1 A.P.LJ. 302. 
6. The question that has to be considered is whether 
the plaintiff and the other house tax payers have 
the same interest in one suit. May be each one of 
them can file a separate suit and get remedy, but 
that does not mean that they cannot file a repre- 
sentative suit under O.1, Rule 8, C.P.C. 
Mr.T.R.Mani, learned counsel for the respon- 
dents-plaintiffs would contend that it is the case of 
the plaintiffs that against the principles laid down 
in the Supreme Court decision in Gundur Munici- 


pality v. Gundur Municipal Tax Payers Association, 


(1971)2 M.LJ. (S.C.) 7: ALR. 1971 S.C. 353: 
(1971)2An.W.R. (S.C.) 7, tax has been levied from 
the second half year of 1987-88 and collected, and 
in the first half year of 1990-91 and first half year 
of 1991-92 also without any basis and against the 
provisions of Act 35 of 1990 and against the ruling 
the Supreme Court in Gundur Municipality v. Gundur 
Municipal Tax Payers Association, (1971)2 M.L. 
(S.C.) 7: AIR. 1971 S.C. 353: (1971)2 An. W.R. 
(S.C.) 7 tax has been enhanced, and these would 
show that all the plaintiffs and other tax payers 
have the same interest. 
7. In this connection the learned counsel for the 
plaintiffs-respondents would cite a decisionofthe 
Supreme Court in The Chairman, Tamil Nadu 
Housing Board, Madras v. T.N. Ganapathy, A.I.R. 
1990 S.C. 642. In that case it has been held that, 
“The provisions of O.1, Rule 8 have been 
included in the Code in the Public interest so 
as to avoid multiplicity of litigation. The con- 
dition necessary for application of the provi- 
sions is that the persons on whose behalf the 


I] 
suit is being brought must have the same inter- 
est. In other words either the interest must be 
common or they must have a common griev- 
ance which they seek to get redressed.” 

In that case in respect of allotment of plots to low 

income group tentative price for the plot was fixed 

subject’ to final determination within a stipulated 
period under an agreement and allottees occupied 
the properties on that basis. After a lapse of more 

than a decade fresh demands were made in 1975 

threatening to dispossess im case of non-payment, 

which led to the filing of the suit. It is stated in the 
plaint that the cases of all the allottees in low 
income group of Ashok Nagar are identical and 
the plaintiff was representing them in asking for 
permanent injunction restraining the Board from 
enforcing the belated supplementary demands. 

The Supreme Court said as follows: 

“Coming to the relevant circumstances in the 
present case it will be seen that all the allot- 
ments in Ashok Nagar were made under that 
same scheme and all the relevant facts are 
common. The basis of the impugned demand 
of the appellant is equally applicable to all the 
allottees and the plea of the plaintiff is avail- 
able to all of them. The trial court was, there- 
fore, perfectly right in permitting the plaintiff 
to proceed under O.1, Rule 8 of the Code of 
Civil Procedure. Nobody in this situation can 
complain of any inconvenience or injustice. 
On the other hand, the appellant is being saved 
from being involved in unnecessary repeated 
litigation.” 

Considering these I do not think that the order of 

the trial Court permitting the plaintiffs tosue ina 

representative capacity can be said to be errone- 
ous. Accordingly the civil revision petition is dis- 
missed at the admission stage. 


VK Petition dismissed. 
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MADRAS. 
Present: Thangamani, J. 
A.A.O.Nos.270 and 271 of 1983 

26th February, 1993. 
Subramania Odear and others ...Appellants 
Govindammal and another „Respondents. - 


Civil Procedure Code (V of 1908), O.41, Rule I - 
Appointment of Receiver pending litigation - Object 
- When justified. 

Theappointment ofa receiver is recognised as one 
of the harshest remedies which the law provides 
for the enforcement of rights and is allowable only 
in extreme cases and in circumstances where the 
interest of the person seeking the appointment of 
a receiver is exposed to manifest peril. Therefore, 
this exceedingly delicate and responsible duty has 
to be discharged by the court with the utmost 
caution and only when the five requirements 
embodied in the words ‘just and convenient’ in 
O.40, Rule 1, C.P.C. are fulfilled by the facts ofthe 
case under consideration. (See Krishnaswamy v. 
Thangavelu, A.I.R. 1955 Mad. 430.) The appoint- 
ment ofa receiver is made to preserve the property 
pending litigation to decide the rights of the par- 
ties or to prevent the scramble among those 
entitled. It is necessary to allege and prove some 
peril to the property. The court by taking posses- 
sion of the property at the instance of the plaintiff 
may be doing irreparable wrong to the defendant. 
If the plaintiff should eventually fail in establish- 
ing his right against the defendant, the court may 
by its interim interference cause mischief to the 
defendant forwhich the subsequent restoration of 
the property may offer no adequate compensa- 
tion. It is true that the court has got absolute 
discretion in the matter of appointment of 
receiver. But the discretion cannot be exercised in 
anarbitrary and in an unreasonable manner. It has 
to be exercised cautiously, judicially and accord- 
ing to well established legal principles. /Para. 8] 
In the instant case, it is evident that the order of 
the trial court appointing a receiver is unsustain- 
able. [Para. 8] 
Case referred to: 7 
Krishnaswamy v. Thangavelu, A.I.R. 1955 Mad. 
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430. [Para. 5] 

Appeals against the Order of the Court of the 
Second Additional Subordinate Judge, Pondich- 
erry, dated 28.4.1983 and 9.4.1983 and made in 
L.A.No.966 of 1983, I.A.No.3211 of 1982 respec- 
tively in O.S.No.415 of 1982. 

V.Raghavachari, for Appellants in both the 
appeals. 

Ms.C.N.C.Ezhilarasi, for Respondent Nos.1 and 2 
in both the appeals. 

The Court made the following 

` ORDER: While A.A.O.No.270 of 1983 is against 
the fair order and decretal order in I.A.No.966 of 
1983, A.A.O.No.271 of 1983 is against the fair 
orderand decretal order in J.A.No.3211 of 1982 in 
O.S.No.415 of 1982 on the file of learned Subordi- 
nate Judge, Pondicherry. 

2. On 12.12.1992 when the appeals came on list 
there was no representation by respondents. So 
arguments of the appellants’ counsel alone were 
heard. On the next hearing date, the appeal was 
adjourned at the request of counsel for respon- 
dents. Next time both sides wanted adjournment. 
On 22.1.1993 there was no representation for the 
appellants. Learned counsel for the respondents 
represented that the first respondent Govindam- 
mal had ceased to have any interest in the case and 
so the counsel would contact the client and report. 
However, during the subsequent hearing on 
29.1.1993 there was no representation by both 
sides. On 3.2.1993 one more adjournment was 
granted at the instance of learned counsel for 
respondents. On 12.2.1993 there was no represen- 
tation by respondents. Appellants’ counsel alone 
was present. So the appeal was posted for passing 
of orders on 19.2.1993. On that day both sides 
were absent. So judgment was reserved. 

3. The appellants in A.A.O.No.270 of 1983 are 
respondents 1 and 3 to 5 in LA.No.966 of 1983. 
That application was by the present Ist respon- 
dent plaintiff Govindammal under O.40, Rule 1 
and Sec.151, C.P.C. for the appointment of a 
Receiver to take possession of the suit properties 
and administer the same as directed by the Court 
pending disposal of the suit. She stated in her 
affidavit that her father-in-law Sadasiva had a life 
interest in the suit properties while her husband 
Virapattira Odear and his brothers owned the 
vested remainder. Her husband died on 29.10.1970. 
On the death of Sadasiva she has become a 
co-sharer as heir to her husband along with 
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appellants and second respondent herein who are 
the brothers of her husband. And appellants and 
second respondent have committed act of waste by 
cutting the trees in suit fields. That petition was 
resisted by the present appellants on the ground 
that plaintiff has no Jocus standi to file the suit and 
she has not paid the necessary court-fee. She has 
also not impleaded proper parties to the’action. 
As she has remarried, she has no right, title or 
interest over the properties. The landed proper- 
ties are in possession of the tenant and the 
appointment of a receiver will affect the statutory 
rights of the tenant. 
4. The trial court passed an order on these lines: 
“In view of the Commissioner’s report and the 
allegations made therein, this Court considered 
necessary to appoint a Receiver for the suit prop- 
erty. Therefore, Mr.K.Parasuraman, Advocate is 
appointed as the Receiver for the above purpose.” 
Virtually it is a non-speaking order. Even if the 
Commissioner’s report discloses any grounds for 
the appointment of a Receiver, the trial court 
should have stated those factors, discussed them 
and arrived at a finding. It is obvious that the 
learned Subordinate Judge has not gone into the 
provisions of 0.40, Rule 1, C.P.C., even once and 
understood the same before passing the order of 
appointment of a Receiver. 
5. Under O.40, Rule 1, C.P.C., where it appears to 
the court to be just and convenient, the court may 
by order, (a) appoint a receiver of any property, 
whether before or after decree; (b) remove any 
person from the possession or custody of the 
property; (c) commit the same to the possession, 
custody or management of the receiver, and (d) 
confer upon the receiver all such powers, as to 
bringing and defending suits and for the realiza- 
tion, management, protection, preservation and 
improvement of the property, the collection of the 
rents and profits thereof, the application and dis- 
posal of such rents-and profits, and the execution 
of documents as the owner himself has, or such of 
these powers as the Court thinks fit. In Krish- 
naswamy v. Thangavelu, A.ILR. 1955 Mad. 430, 
P.N.Ramaswami, J. has enumerated the five 
requirements embodied in the words just and 
convenient” in 0.40, Rule 1 to be fulfilled by the 
facts of the case. These five requirements are: 
(1) The appointment of a receiver pending a 
suit is a matter resting in the discretion of the 
court. 


YY Subramania Odear v. Govindammal (Thangamani, J.) 


(2) The court should not appoint a receiver 
except upon proof by the plaintiff that prima 
facie he has a very excellent chance of succeed- 
ing in the suit. 
(3) Not only must the plaintiff show a case of 
adverse and conflicting claims to property, 
but, he must show some emergency or danger 
or loss demanding immediate action and of his 
own right he must be reasonably clear and free 
from doubt. The element of danger is an 
important consideration. 
(4) An order appointing a receiver will not be 
made where it has the effect of depriving a 
defendant of ‘de facto’ possession since that 
might cause irreparable wrong. It would be 
different where the property is shown to be ‘in 
medio’, that is to say, in the enjoyment of no 
one, and 
(5) The Court, on the application made for the 
appointment of a receiver, looks to the con- 
duct of the party who makes the application 
and will usually refuse to interfere unless his 
conduct has been free from blame. 
6. The affidavit in support of the application sworn 
by the respondent Govindammal narrates these 
incidents as grounds for appointment of a 
receiver: (1) Defendants have wilfully cut more 
than 25 mango trees and 50 coconut trees. (2) 
They have divided the land into plots and they are 
selling to third parties. One of the purchasers is 
constructing house. Because of the construction, 
the land has become unfit for agricultural pur- 
pose. (3) The defendants have removed the fence 
around the land. (4) The defendants are removing 
the beams, rafters, windows, doors and pillars of 
quality teak from the building in the suit land and 
selling them. The appellants have denied these 
allegations in their counter. The Commissioner 
States in his report that nearly 70 coconut trees are 
standing on the boundaries of the first item. There 
is ragi crop in a major portion of this first item. 
The remaining portion is lying vacant. The second 
item is acoconut prove. Thereare plantain trees in 
oneacre. In another portion there are 550 coconut 
trees, 55 mango trees, 5 tamarind trees, 16 poovar- 
asu trees, 20 velikathan trees and 2 neem trees. 
Besides there is one dead mango tree. It is not the 
report of the Commissioner that there is any indi- 
cation regarding the cutting of the abovesaid vari- 
ety of trees. His report only reads that on the 
eastern side casuarina trees could have been cut 


131 


and removed one month prior to his visit. He does 
not say what he observed. It is not known on what 
basis he has come to this conclusion. The report is 
silentas to whether anystumps ofsuch trees or any 
remnants of those trees are available. 

7. The report of the Commissioner further states 
that in the south eastern corner there is a room 
like structure with old foundation. There is a new 
extension and the fence around the suit property 
is not in good condition. In the second item ‘B’ 
schedule some of the bath room tiles have been 
removed. In the kitchen the roof has fallen down 
in a corner. The house was not whitewashed for 
the past four years. The compound wall is not in 
good condition. Some wooden pillars are standing 
in the veranda without any support to the build- 
ing. His report nowhere states that there was any 
evidence relating to removal of windows, doors 
and other fixtures from the building. The Com- 
missioner instead of reporting what he has 
observed, has chosen to record what he learnt on 
enquiry. This is beyond the scope of the commis- 
sion warrant issued to him. So we find that the 
Commissioner’s report does not support the claim 
of the 1st respondent for the appointment of a 
receiver. 

8. The appointment of a receiver is recognised as 
one of the harshest remedies which the law pro- 
vides for the enforcement of rights and is allow- 
able only in extreme cases and in circumstances 
where the interest of the person seeking the 
appointment of a receiver is exposed to manifest 
peril. Therefore, this exceedingly delicate and 
responsible duty has to be discharged by the court 
with the utmost caution and only when the five 
requirements embodied in the words ‘just and 
convenient’ in O.40, Rule 1, C.P.C. are fulfilled by 
the facts of the case under consideration. The 
appointment of a receiver is made to preserve the 
property pending litigation to decide the rights of 
the partics or to prevent the scramble among 
those entitled. It is necessary to allege and prove 
some peril to the property. The court by taking 
possession of the property at the insiance of the 
plaintiff may be doing irreparable wrong to the 
defendant. If the plaintiff should eventually fail in 
establishing his right against the defendant, the 
court may by its interim interference cause mis- 
chief to the defendant for which the subsequent 
restoration of the property may offer no adequate 
compensation. It is true that the court has got 
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absolute discretion in the matter of appointment 
of receiver. But the discretion cannot be exercised 
in an arbitrary and in an unreasonable manner. It 
has to be exercised cautiously, judicially and 
according to well established legal principles. While 
so, it is evident that the order of the trial court 
appointing a receiver is unsustainable. 
. 9.1.A.No.3211 of 1982 is an application by the said 
plaintiff Govindammal to restrain the defendants 
by means ofan injunction from alienating the suit 
properties or entering into any transaction with 
any third party relating to them. The injunction is 
sought on the ground that in order to defraud her 
rights, defendants are trying to sell away the prop- 
erties. The present appellants resisted the action 
contending that the petition was not maintain- 
able. The second defendant Veerappan had no 
objection for the issuance of an injunction order. 
Holding that the counsel for the respondents 1, 3 
to Sin that application admitted their preparation 
for alienation, the trial court issued the order. 
_ 10. Learned counsel for the appellants pointed 
out that the plaintiff is at best only a co-sharer and 
there cannovbe a total prohibition of alienation. 
Before ever injunction is granted, it must be estab- 
lished that the petitioner has prima facie title to 
the property. The balance of convenience has to 
be ascertained. Besides, the suit is one for parti- 
tion and separate possession of 1/6 share of the 
plaintiff in the property of her deceased husband. 
Any alienation pending suit could only be subject 
to the result of the litigation. Equities could 
always be worked out during final decree procecd- 
‘ ings. While so, the impugned order of injunction 
cannot be sustained. i 
11. In the result, both the appeals are allowed and 
the orders and decretal orders in I.A.Nos.3211 of 
1982 and 966 of 1983 are set aside. Those applica- 
tions are dismissed. No costs. 


VK 


Appeals allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Mishra and Arumugham, JJ. 


O.S.A.Nos.278 and 279 of 1989 

25th November, 1992. 
Brooke Bond India Limited ..-Appellant 
v. 
Balaji Tea (India) Pvt Ltd.. ..Respondent. 


(A) Copyright Act (XIV of 1957), Sec.54(b) - 
Ownership of copyright - Action for infringement of 
copyright - Publisher, a Corporate body filing suit - 
Details relating to the ownership of the copyright, if 
to be set out in plaint. 
(B) Letters Patent (Madras), Clause 14 - Joinder of 
several causes of action - Action for infringement of 
copyright - Action for infringement of trademark and 
for passing off arising from same bundle of facts - 
Application for leave to combine - Choice of wrong 
forum by plaintiff - Leave whether can be refused. 
Held: It is indeed, not at all essential for a pub- 
tisher, in the absence of the identity of the author 
disclosed or established, to set out in the plaint the 
details relating to the ownership of the copyright. 
It is not possible to state that, particularly when 
the plaintiff is not an individual, but a corporate 
body, it should be stated clearly as to who is the 
author of the artistic work in which copyright is 
claimed and as to how the plaintiffclaims to be the 
owner of the same. If, insuch a case, the presump- 
tion under S.54(b) is not available, there shall be 
no casewhere, in the absence of the identity of the 
author, established or known, any civil remedy for 
infringement of copyright can be made available 
toa person who had the privilege of publishing any 
anonymous or pseudonymous work. 

[Para. 5] 
It was only because the court’s attention was not 
drawn to the definition of the expression ‘owner of 
copyright’ in S.54 of the Copyright Act, the court 
proceeded on the footing that itwas necessary that 
particulars as to who is the author who had claimed 
the copyright and how the copyright had been 
transferred to the plaintiff was essential. Once itis 
found that copyright suit is maintainable why the 
plaintiff decided to sue in this Court can hardly be 
a question to bother any person. Plaintiff has filed 
the suit in a proper court. The suit has no defect. 
The suit shall proceed and the defendant in the 
suit thus shall have to contest and finally take the 


I] Brooke Bond India Ltd. v. Balaji Tea (India) P. Ltd (Mishra, J.) 


judgment of the court in the copyright action. If 
other issues for which separate action can be taken 
but the court shall be competent to go into them 
only if they are cause of action which should be 
joined with the copyright action, how could it be 
that for copyright action parties should be in this 
Court but for other actions they should be forced 
to go to Courts, at other places. What is lawful for 
the Court is always just and proper. How could 
one argue that it is lawful for the Court to call 
upon the defendant to show cause why several 
causes of action should not be joined together in 
one suit and to make such order for trial of the 
same, but it is unjust if such a lawful order is 
passed? If the facts in totalityare in a bundle giving 
a cause as to infringement of copyright for which 
action on the Original Side of this Court is valid, 
other causes of action at other forums, no doubt, 
in the same bundleshould not beseparated to give 
rise to multiplicity of proceedings. No judge can 
afford to deny a relief if in law and in equity such 
relief is available to a party, evidently not for the 
reason that he does not like the choice of the 
forum and the action in court by a litigant. Since, 
the court has taken the view that the Copyright 
action emerges from thesame bundle of facts from 
which the trade mark and passing off actions emerge 
and the copyright action is maintainable in the 
court, it will not serve the ends of justice ifleave is 
refused for joinder of causes of action falling 
under the Copyright Act and Trade and Merchan- 
dise Marks Act. [Paras. 8, 10 & 11] 
Cases referred to: 

The Daily Calendar Supplying Bureau, Sivakasi v. 
The United Concern, A.I.R. 1967 Mad. 381. 

[Para. 4] 

Seshatrı Row v. Nawab Askur Jung Aftaldowlah 
Mushral Mulk, L.L.R. 30 Mad. 438. [Para. 9] 
Tuticorin Alkali Chemicals and Fertilizers Limited 
v. M/s.Cochin Silicate and Glass Industnes, (1992)2 
M.L.J. 376. [Para. 9] 

Burroughs Wellcome (India) Limuted v. G.K Sharma, 
etc., (1989)] P.L.R. 60. [Para. 10] 

Appeals under Clause 15 of the Letters Patent 
against the Order of Srinivasan, J., dated 18.7.1989 
and made in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in Applica- 
tion Nos.502 and 505 of 1989 in C.S.No.79 of 1989 
respectively, on the file of this Court, etc. 
U.N.R.Rao, Senior Counsel, for C.Daniel, for 
Appellant. 
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A.Prabhakara Reddy, for Respondent. 

The Judgment of the Court was delivered by 
Mishra, J.: The appellant’s application for an 
interim injunction restraining the defendant/ 
respondent from committing any infringement of 
its copyright in the artistic work filed as document 
Nos.1 and 2 along with the plaint till the disposal 
of the suit, its application for an injunction 
restraining the defendant from infringing its trade 
mark Nos.301187 and 250152 in Clause 30 filed as 
document Nos.3 and 4 till the disposal of the suit; 
its application for an injunction restraining the 
defendant from passing off its goods as that of the 
plaintiff/appellant using the impugned label; and 
its application under Clause 14 of the Letters 
Patent for leave to combine the causes of action 
for infringement of trade mark and for passing off 
along with the suit for infringement of copyright 
have been dismissed by common order by a learned 
single Judge of this Court. The appellant herein 
has invoked Clause 15 of the Letters Patent and 
preferred these appeals. ; 

2. Since the learned single Judge has found that 
the plaintiffs/appellant’s application under Clause 
14 of the Letters Patent for leave to combine the 
causes of action for infringement of trade mark 
and for passing off along with the suit for infringe- 
ment of copyright should not be ordered, he has 
for that reason also held that this Court has no 
jurisdiction to entertain the suit with reference to 
infringement of trade markand passing off. In the 
application for injunction restraining the defen- 
dant from committing any infringement of the 
copyright learned Judge has said that prima facie 
no infringement of copyright has been made out. 
3. The plaintiffhas claimed that its business estab- 
lished in the year 1912 as manufacturers, market- 
ers and exporters of tea and other consumer goods 
on a large scale with an annual sales turnover of 
about Rs.400 crores has gained very valuable 
reputation and goodwill especially in the tea trade, 
one of the popular brands of tea selling with the 
banner “Super Dust Tea” since 1968 in various 
sizes and packets. The marketing of tea with the 
banner “Super Dust Tea” was/is being done under 
four registered trade marks and two other trade 
marks for which applications have been filed for 
registration. The essential features of the series of 
trade marks are the unique colour combination of 
green background, the words “Super Dust Tea” in 
white and the floral get-up in different shades of 
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red and pink in all the packings with slight vari- 
ation in the get-up designed to suit the sizes of the 
packet carrying different quantities of tea. In January, 
1987 the plaintiff introduced a yellow circle in 
which the words “Super Dust Tea” are printed in 
red and green. Since three months prior to the 
filing of thesuit, the plaintiff noticed in markets in 
the region of Nagpur and Visakapatnam tea pack- 
ets marketed by the defendant in cartons having 
the substantial features of the plaintiff's cartons. 
The defendant's carton, according to the plaintiff, 
is deceptively similar to the plaintiff's carton and 
reproduces substantially all the essential features 
of the plaintiffs artistic work, The plaintiffs “Super 
Dust” in red and “Tea” in green (learned single 
Judge has also noticed), as alleged by the plaintiff, 
are reproduced by the defendant’s “Super Star” in 
red and “‘Tca”in green and just as the plaintiffs 
banner is encircled in a yellow circle, the defen- 
dant’s banner is surrounded by a yellow star of 
similar dimension. Below the banner, the plain- 
tiffs flowers in different shades of red with green 
leaves are copied by the defendant. The plaintiff's 
ycllow piping on the left hand top with the word 
“New” in red is reproduced by the defendant with 
the similar piping containing in red letter “Fresh 
Assam Tea”. The plaintiff's colour scheme of green 
background and employing ycllow, pink and green 
for its artistic work have been copied. Above all, 
the concept of flowers and leaves associated with 
tea, has been captured by the defendant. The 
defendant has adopted the impugned label with 
the sole view of drawing upon the immense repu- 
tation and goodwill acquired by the plaintiff in 
respect of its tca sold in packets containing its 
wrapper used since 1968. The sale of tea packet 
with the impugned labe! has given rise simultane- 
ously to three causes of action-infringement of 
plaintiffs registered trade mark, passing off and 
infringement of the plaintiff's copyright. 
4. The plaintiff has got one of its main branch 
Office at Madras, according to it, accounting for 
nearly 35% of the sales turnover in India. Along 
with the suit, it filed the abovementioned four 
applications. After notice, the defendant appeared 
with its return to all the applications. In the appli- 
cations for interim injunction in the copyright 
suit, trade mark, passing off and for leave to combine 
the cause of action the learned single Judge has 
summarised the defendant's plea as follows: 
“This Court has no jurisdiction since the 


defendant company is situated and carrying on 
business at Raipur. The defendant has not sold 
even a single packet within the jurisdiction of 
this Court and the defendant’s sales are mostly 
confined to Madhya Pradesh only. Even the 
allegation in paragraph 11 of the plaint that 
the plaintiff has been noticing in markets in 
the regions of Nagpurand Visakhapatnam, tea 
packets marketed by the defendants would 
disentitleit to file thesuit in this Court. Itis not 
as if the plaintiff has no branch office in the 
places where the defendant’s products are said 
to have been seen being sold or that there are 
no courts in the said places. It is also false to 
state that the products were seen in the market 
at Visakhapatnam. The defendant has applied 
for registration of its trade mark to the Trade 
Marks Registry at Bombay'on 8th January, 
1988 and the number of the application is 
483987. The product ip question is an excisable 
commodity. For moving any quantity of the 
product, even samples from the factory of the 
defendant excise records will have to be main- 
taincd under the relevant rules and such rec- 
ords maintained by the defendant would show 
that the sales of the defendant’s products are 
confined to Madhya Pradesh and Orissa and 
that nothing has been sold to any person within 
the jurisdiction of this Court. No notice was 
issued by the plaintiff prior to the institution of 
thesuit to the defendant. A fewsample bills are 
filed along with the counter affidavit 10 prove 
that the sales are confined to Madhya Pradesh. 
The defendant has been carrying on business 
of manufacturing and selling Balaji Super Star 
Tea from 1.4.1988. The photo copy of the first 
cash bill dated 1.4.1988 is filed along with the 
counter affidavit and referred as Annexure A. 
Even before commencing the sale, the defen- 
dant conceived the mark in question on 6.2.1988 
and the invoice for the labels printed is filed as 
Annexure B. The sales turnover of the defen- 
dant’s products are furnished in Annexure C. 
The defendant has been openly advertising its 
trade marks in various newspapers and maga- 
zines, photo copies of which are filed as 
Annexure D. The marks of the defendant are 
totally dissimilar and there has not been a 
single instance of confusion from 1.4.1988 till 
date. The colour scheme adopted by the defen- 
dant is common to tea trade and the same 
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In answer to the second question, whether leave 
should be granted to combine the three causes of 
action, however, the learned single Judge has said: 


colour scheme is being used by various tea 
manufacturers. Any purchaser, literate or illit- 
erate, would only ask for Brook Bond Tea and 


there cannot be any confusion between the 
plaintiffs product and the defendant’s product 
in any view of the matter. The plaintiff has no 
exclusive registration for “Super Dust” or “Tea”. 
It would be a great injustice that the plaintiff 
should drag the defendant all the way from 
Madhya Pradesh to this Court solely on the 
ground that the plaintiff has a branch office at 
Madras. On the ground of balance of conven- 
ience, the plaint should be returned. The 
action has been initiated with ulterior motives 
and it is a sheer abuse of process of Court. 
Hence, the applications are not maintainable 
in law and should be dismissed.” 


“When a person comes to Court claiming 
relief on the allegation of infringement of copy- 
Tight, it is essential for him to set out in the 
plaint the details relating to the ownership of 
the copyright. Particularly when the plaintiffis 
not an individual but a corporate body it should 
be stated clearly as to who is the author of the 
artistic work in which copyright is claimed and 
as to how the plaintiffclaims to be the owner of 
the same. This is not a case in which the plain- 
tiff had registered its work under the Copy- 
right Act: I do not for a moment say that 
registration under Copyright Act confers any 
right of ownership. But, the registration would 


On the question, whether this Court has jurisdic- 
tion to entertain the suit, the learned single Judge 
has said, it is very easily answerable: 


be prima facie evidence of the claim made by 
the plaintiff on a particular date. It must be 
possible for the plaintiff in the course of the 


“There is no doubt that this Court has got Juris- 
diction to entertain this suit in vicw of the 
provision of S.62(2) of the Copyright Act. The 
plaintiff has made an allegation in the plaint 
that its copyright has been infringed by the 
defendant and a prayer for injunction restrain- 
ing the defendant from committing such 
infringement is made in the plaint. Hence, the 
suit is one falling under Chapter XII of the 
Copyright Act, 1957. Sec.62(1) of the Act 
provides that every suit arising under the said 
Chapter in respect of the infringement of 
copyright shall be instituted in the District 
Court having jurisdiction. Sub-clause (2) of 
Sec.62 of the Act explains that for the purpose 
of Sub-sec.(1), a ‘District Court having juris- 
diction’ shall include a District Court within 
the‘local limits of whose jurisdiction at the 
time of the institution of the suit, the person 
instituting the suit actually and voluntarily 
resides or carries on business or personally 
works for gain. It is not in dispute that the 
plaintiff carries on business within the juris- 
diction of this Court at the time of the institu- 
tion of this suit. In so far as the City of Madras 
is concerned, this Court is the ‘District Court 
having jurisdiction’ within the meaning of 
Sec.52(1) of the Act. Vide: The Daily Calendar 
Supplying Bureau, Sivakasi v. The United Con- 
cern, A.I.R. 1967 Mad. 381. Hence, the ques- 
tion is answered in favour of the plaintiff.” 


trial to let in evidence on those aspects, but, at 
this interlocutory stage, the court has to take 
note of the absence ofany pleading with regard 
to the same.” 


And proceed thereafter to say on Clause 14 of the 
Letters Patent as follows: 


“The clause only enables the court to call on 
the defendant to show cause why the several 
causes of action should not be joined together 
in one suit. The language is quite significant. It 
uses the terms “It shall be lawful for the said 
High Court”. That shows that it is not a man- 
datory provision and it is only directory in 
nature. It is entirely in the discretion of the 
Court to permit the joinder ofseveral causes of 
action in one suit depending on the facts and 
circumstances of each case. The cause of 
action in respect of which this Court has juris- 
diction is the alleged infringement of copy- 
right. It is by virtue of Sec.62(2) of the Copy- 
right Act, this Court gets jurisdiction to enter- 
tain the suit. Sub-sec.(2) of Sec.62 of the Act 
makes a departure from the normal law thata 
suit should be instituted at the place where the 
defendant resides or carries on business or 
personally works for gain. The language of 
Sub-sec.(2) is also significant. The sub-section 
only includes a Court within whose jurisdic- 
tion the plaintiff resides or carries on business 
etc, It is véry clear that the plaintiff is given a 
choice of forum and he can institute the suit 
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either in the District Court of the place where 
the defendant resides or carries on business 
according to the general law or at the place 
where he himself resides or carries on busi- 
ness. The section does not say that a suit for an 
infringement of copyright shall be instituted 
only in the court within whose jurisdiction the 
plaintiff resides or carries on business. The 
district court in whose jurisdiction the alleged 
cause of action has arisen, that is to say where 
the defendant has committed an infringement, 
has also jurisdiction to entertain the suit. It is 
in that context, the question whether leave 
should be granted to the plaintiff to combine 
the three causes of action, two of which admit- 
tedly have not arisen within the jurisdiction of 
this Court, has to be considered. The judicial 
discretion vested in the court under Clause 14 
of the Letters Patent has to be exercised with 
care and caution. The circumstances which are 
relevant to be considered in exercising the 
discretion are, whether the plaintiff is in such 
a situation, financially or otherwise, that it will 
be very difficult for him to institute the suit at 
the place where the cause of action has arisen 
or where the defendant resides or carries on 
business and whether the defendant will find it 
so difficult as to contest the action effectively. 
In a way the balance of convenience, has to be 
considered by the Court. If the plaintiff satis- 
fics the Court that it will be very difficult for 
him on account of some reason or other to 
approach the court within whose jurisdiction 
the cause ofaction has arisen or the defendant 
resides or carries On business, the Court will be 
inclined in such cases to grant leave to com- 
bine the causes of action. If ina given case, the 
court finds that there is no explanation or 
justification for the plaintiffs making a depar- 
ture from the general law and invoking the 
special provision under Sec.62(2) of the Copy- 
right Act, the Court shall refuse to permit the 
plaintiff te combine the causes of action. There 
is no dispute in this case that the plaintiff is 
having branches all over India and there willbe 
no difficulty whatever for the plaintiff to insti- 
tute asuit in Visakhapatnam or Nagpur where 
the plaintiff is alleged to have noticed in the 
market thesale of defendant’s tea packets orat 
Raipur where the defendant is having its 
office... The averment in the plaint is to the 


The Madras Law Journal Reports 


[1993 


effect that the plaintiff has a right to approach 
this Court by virtue of Sec.62(2) of the Copy- 
right Act. No doubt it may be so. But on the 
facts and circumstances of this case, the use of 
the process of this Court will amount to abuse 
or misuse of the same. Admittedly, the defen- 
dant is a small trader having started business 
recently. To drag him all the way from Raipur 
to Madras would in effect deprive him of an 
opportunity to have a fair trial as he may not be 
in a position to defend the action effectively, 
particularly in a case where the averments 
found in the plaint do not contain the required 
particulars for making out the only cause of 
action which is said to have arisen within the 
jurisdiction of this Court. It willbea travesty of 
justice to permit the plaintiff to combine two 
other causes of action which have admittedly 
arisen elsewhere”. 
5. We do not think it necessary to go further into 
the various aspects of the case that the learned 
single Judge has discussed in his judgment and we 
shall presently see as to what may be necessary for 
attracting Clause 14 of the Letters Patent and 
when. It is conceded when the suit in one part for 
the relief as to the copyright is maintainable exer- 
cising jurisdiction to amalgamate such causes of 
action that are closely allied and associated with 
the trade and business of the plaintiff and defen- 
dant in which trade and business the copyright is 
involved, the court should avoid multiplicity of 
the suit, and order joinder ofcauses ofaction. But, 
before we say anything further in this behalf, we 
may extract the relevant provisions of the Copy- 
right Act. Sec.14 of the Copyright Act, 1957, gives 
the meaning of copy right as the exclusive right by 
viryue of and subject to the provisions of the Act: 
“(a) in the case ofa literary, dramatic or musi- 
cal work, to do and authorise the doing of any 
of the following Acts, namely: 
(i) to reproduce the work in any material form, 
(ii) to publish the work; 
(iii) to perform the work in public, 
(iv) produce, reproduce, perform or publish 
any translation of the work; 
(v) make any cinematograph film ora recordin 
respect of the work; 
(vi) to communicate the work by broadcast or 
to communicate to the publicby a loudspeaker 
or any other similar instrument the broadcast 
of the work; 
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(vii) to make any adaptation of the work; 
(viii) to do in relation to a translation or an 
adaptation of the work any of the acts specified 
in relation to the work in clauses (i) to (vi); 
(b) in the case of an artistic work, to do or 
authorise the doing of any of the following 
acts, namely; 
(i) to reproduce the work in any material form; 
(ii) to publish the work; 
(iii) to include the work in any Piemajograph 
film; 
(iv) to make any adaptation of the work; 
(v) to do in relation to an adaptation of work 
any of the acts specified in relation to the work 
in clauses (i) to (iii); 
(c) in the case ofa cinematograph film todo or 
authorise the doing of any of the following 
acts, namely, 
(i) to make a copy of the film; 
(ii) to cause the film, in so far as it consists of 
visual images, to be seen in publicand, inso far 
as it consists of sounds, to be heard in public; 
(iii) to make any record embodying the record- 
ing in any part of the sound track associated 
with the film by utilising such sound track; 
(iv) to communicate the film by broadcast; 
(d) In the case of a record to doso or authorise 
the doing of any of the following acts by utilis- 
ing the record namely: 
(i) to make any other Tecarg embodying the 
same recording; 
(ii) to cause the recording embodied in the 
record to be heard in public; 
(iii) to communicate the recording embodied 
in the record by broadcast.” 
With a clarification that the doing of any act in 
relation toa work ora translation oran adaptation 
thereof shall include a reference to the doing of 
that act in relation to a substantial part thereof, 
the copyright, which is the creature of the Copy- 
right Act, can be found in works that are enumer- 
ated in Sec.13 thereof, which says: 
“that is to say (a) original literary, dramatic, 
musical and artistic works; (b) cinematograph 
films; and (c) records, but shall not subsist in 
any work other than a work to which the pro- 
visions of Sec.40 or Sec.41 apply, unless, in the 
case of a published work, the work is first 
published in India, or where the work is first 
published outside India, the author is at the 
date ofsuch publication, or in a casewhere the 
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author was dead at that date, was at the time of 
his death, a citizen of India; in the case of an 
unpublished work other than an architectural 
work of art, the author is at the date of the 
making of the work a citizen of India or domi- 
ciled in India; and in the case of an architec- 
tural work of art, the work is located in India. 
There is an explanation also, which says: 
“In the case of a work of joint authorship, the 
conditions conferring copyright specified in 
this sub-section shall be satisfied by all the 
authors of the work. 
(3) Copyright shall not subsist— 
(a) in any cinematograph film if a substantial 
part of the film is an infringement of the copy- 
right in any other work; 
(b) in any record made in respect of a literary, 
dramatic or musical work, if in making the 
record, cOpyright in such work has been 
infringed. 
(4) The copyright in a cinematograph film ora 
record shall not affect the separate copyright 
in any work in respect of which or a substantial 
part of which, the film, or as the case may be, 
the record is made. 
(5) In the case of an architectural work of art, 
copyright shall subject only in the artistic char- 
acter and design and shall not extend to proc- 
esses or methods of construction. 
The word ‘exclusive’ in the definition of copyright 
in Sec.14indicates that the owner of the copyright 
alone has the sole right and further he has the right 
to exclude all others from reproducing his work 
without his permission. Ifanybody else does any of 
the acts mentioned in Sec.14 without the authority 


of the owner of the copyright, the owner of the 


copyright can maintain an action for infringement 
of his copyright against the wrong doer. This 
exclusive right is intended to prevent the appro- 
priation of an author’s labour, skill and capital by 
another. Who the owner is, however, has to be 
understood first with reference to the definition of 
first owner of copyright, as engrafted in Sec.17 of 
the Act, and in such other provisions, wherein the 
owner of the copyright in existing work or the 
prospective owner of the copyright in a future 
work, is defined as well as provisions which pro- 
vide that the owner may assign to any person the 
copyright either wholly or partially and either 
generally or subject to limitations and either for 
the whole term of the copyright or any part thereof. 
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In such assignments, one may find the transfer of 
a particular right, leaving nothing in the assignor 
of that particular right or bestowing on the 
assignee the whole of the legal interest in the right 
assigned. It is perhaps for the reasons ofthe trans- 
fers of copyrights, the reasons of relinquishment 
of the copyright by the author in certain cases and 
like reasons that a whole scheme of licensing 
besides assignment of the copyright has been rec- 
ognised in the Act and dealing with civil remedies, 
a definition in Sec.54 has been introduced, which 
reads as follows: 
“For the purposes of this chapter, unless the 
context otherwise requires, the expression 
‘owner of copyright’ shall include- 
a. an exclusive licensee; 
b. in the case of an anonymous or pseudony- 
mous literary, dramatic musical or artistic work, 
the publisher of the work, until the identity of 
the author or, in the case of an anonymous 
work of joint authorship, or a work of joint 
authorship published under names all of which 
are pseudonyms, the identity of any of the 
authors, is disclosed publicly by the authorand 
the publisher or is otherwise established to the 
satisfaction of the Copyright Board by that 
author or his legal representatives.” 
When copyright is infringed has been dealt with in 
Sec.51 of the Act, which says, 
“Copyright in a work shall be deemed to be 
infringed-- 
a. When any person, without a licence granted 
by the owner of the copyright or the Registrar 
of Copyrights under this Act or in contraven- 
tion of the conditions ofa licence so granted or 
of any condition imposed by a competent 
authority under this Act-- 
(i) does anything, the exclusive right to do 
which is by this act conferred upon the owner 
of the copyright; or 
(ii) permits for profit any place to be used for 
the performance of the work in public where 
such performance constitutes an infringement 
of the copyright in the work unless he was not 
aware and had no reasonable ground for 
believing that such performance would be an 
infrin>*ment of copyright, or 
(b) when any person-- 
(i) makes for sale or hire, or sells or lets for 
hire, or by way of trade displays or offers for 
sale or hire, or 
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(ii) distributes either for the purpose of trade 
or to such an extent as to affect prejudicially 
the owner of the copyright, or 
(iii) by way of trade exhibits in public, or, 
(iv) imports into India, 
any infringing copies of the work: 
Provided that nothing in sub-clause (iv) shall 
apply to the import of two copies of any work, 
other thana cinematograph film or record, for 
the private and domestic use of the importer. ` 
Explanation: For the purposes of this section, - 
the reproduction ofa literary, dramatic, musi- 
cal or artistic work in the form of a cinemato- 
graphf film shall be deemed to bean ‘infringing 
copy’.” 
These provisions do show that when the author of 
the work is known, he is the owner and has got the 
exclusive right. Ifthe author has assigned to some- 
one or has given a licence, that someone is the 
owner. However, if no such person is known and 
the work is anonymous or: pseudonymous, the 
ownership has to be found in the publisher of the 
work until the identity of the author or the identity 
of any of the authors in the case of joint author- 
ship, is disclosed publicly by the author and the 
publisher or is otherwise established to the satis- 
faction of the Copyright Board or by that author or 
his legal representatives. Civil remedies for 
infringement of copyright are remedies by way of 
injunction, damages, accounts and otherwise as 
areor may be conferred by law for infringement of 
a right (see Sec.55 of the Copyright Act, 1957). 
When a person comes to Court claiming relief on 
the allegation of infringement of copyright and he 
is the author or the owner of the copyright, hesays 
so and alleges the particular right and its 
violation. In paragraph 8 of the plaint, the plaintiff 
has said: 
“The plaintiffs have spent considerable amounts 
extending to crores of rupees by way of public- 
ity expenses for popularising their Trade Marks 
under which ‘Super Dust Tea’, is sold. The 
plaintiffs have carried out the publicity all over 
India through Television, Cinema slides, hand 
bills, newspapers and magazine advertisements. 
The plaintiffs have also carried out direct 
publicity in the rural areas through propa- 
ganda vans and local cinema projections, at 
fairs, melas and festivals. Last year they spent 
about Rs.1.6 crores on publicity and advertise- 
ment.” 
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In paragraph 9, the plaintiff has said: 

“The essential features of the above artistic 

creation is as hereunder: 

Brooke Bond 

(i) The words ‘Super Dust Tea’ written in red 

and green letters in a distinctive manner in 

yellow circular background. 

(ii) Green background of the entire label. 

(iii) A distinctive colour combination of green, 

white, pink, red, etc. 

(iv) Floral get-up consisting of two Roses one 

Red and another Pink with stems and few 

other flowers in a row.” 
According to the plaint, the unique colour combi- 
nation of green background, the words ‘Super 
Dust Tea’ in white and the floral get-up in differ- 
entshades of red and pink are the associated trade 
marks, four registered and two unregistered with | 
Slight variations in the get-up have a singular 
unique distinctive identity, in conception, colour 
scheme, lettering of the words and the floral get- 
up and in January, 1987, it introduced an yellow 
circle in which the words ‘Super Dust Tea’ are 
printed in red and green. It has left no manner of 
doubt in the plaint that it is the publisher of the 
work, and in the absence of any identity of the 
authors disclosed or established, the definition in 
Sec.54(b) of the Copyright Act, is attracted upon 
which the above rule of presumption should be 
invoked. It is indeed not at all essential for a 
publisher, in view of the above, to set out in the 
plaint the details relating to the ownership of the 
copyright. It is not possible for the said reason, to 
agree with the observations of the learned single 
Judge that particularly when the plaintiffis not an 
individual, but a corporate body, it should be 
stated clearly as to who is the author of the artistic 
work in which copyright is claimed and as to how 
the plaintiff claims to be the owner of the same. If 
in such a case, the presumption is not available, as 
we have found, there shall be no case where, in the 
absence of the identity of the author established or 
known, any civil remedy for infringement of copy- 
right can be made available to a person, who had 
the privilege of publishing any anonymous or 
pseudonymous work. 
6. Learned single Judge has held that the plain- 
tiff /appellant’s suit alleging infringement of 
copyright is maintainable in this Court. He has 
referred to Sec.62(1) of the Copyright Act and 
Sub-sec.(2) thereof which explains that for the 
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purpose of Sub-sec.(1), a “District Court having 
jurisdiction” shall include a District Court within 
the local limits of whose jurisdiction at the time of 
the institution of the suit, the person instituting 
the suit actually and voluntarily resides or carries 
on business or personally works for gain, and said, 
“It is not in dispute that the plaintiff carries on 
business within the jurisdiction of this Court at 
the time of the institution of this suit and in so 
far as the City of Madras is concerned, this 
Court is the “District Court having jurisdic- 
tion” within the meaning of Sec.62(1) of the 
Act.” : 
Heis notin error in coming to the said conclusion. 
This aspect of the law has been fully expounded in 
a judgment of this Court in the case of The Daily 
Calendar Supplying Bureau, Sivakasi v. The United 
Concern, A.ILR. 1967 Mad. 381. He has, however, 
said as we have noticed above on Clause 14 of the 
Letters Patent that it enables the Court to call on 
the defendant to show cause why the several causes 
ofaction should not be joined together in one suit 
and proceeded to say once again with reference to 
Sec.62(2) of the Copyright Act that this makes a 
departure from the normal law that a suit should 
be instituted at the place where the defendant 
resides or carries on business or personally works 
for gain, and 
“The sub-section only includes a Court within 
whose jurisdiction the plaintiff resides or car- 
ries on business etc. It is very clear that the 
plaintiff is given a choice of forum and he can 
institute thesuit either in the District Court of 
the place where the defendant resides or car- 
ries on business according to the general lawor 
at the place where he himself resides or carries 
on business. The section does not say that a suit 
for an infringement of copyright shall be insti- 
tuted only in the Court within whose jurisdic- 
tion the plaintiff resides or carries on business. 
The District Court in whose jurisdiction the 
alleged cause of action has arisen, that is tosay, 
where the defendant has committed an 
infringement, has also jurisdiction to enter- 
tain the suit.” 
Having said as above, learned single Judge has 
posed the question whether leave should be granted 
to the plaintiff to combine the three causes of 
action two of which admittedly have not arisen 
within the jurisdiction of this Court and said, 
“The Judicial discretion vested in the Court 
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under Clause 14 of the Letters Patent has to be 
exercised with care and caution. The circum- 
stances which are relevant to be considered in 
exercising the discretion are, whether the plain- 
tiff is in such a situation, financially or other- 
wise, that it will be very difficult for him to 
institute thesuitat the place where the cause of 
action has arisen or where the defendant 
resides or carries on business and whether the 
defendant will find it so difficult as to contest 
the action effectively; in a way the balance of 
convenience has to be considered by the Court.” 
He has concluded on the facts of the case that 
“defendant/respondent is a small trader having 
Started business recently. To drag him all the way 
from Raipur to Madras would in effect deprive 
him ofan opportunity to have a fair trial as he may 
not be in a position to defend the action effec- 
tively”. He has once again reiterated: 
“Particularly in a case where the averments 
found in the plaint do not contain the required 
particulars for making out the only cause of 
action which is said to have arisen within the 
jurisdiction of this Court, it will bea travesty of 
justice to permit the plaintiff to combine two 
other causes of action which have admittedly 
arisen elsewhcre.” 
7. Ifwe may say so with respect, the particulars that 
learned single Judge wanted in the plaint are facts 
that according to the learned single Judge would 
show who the owner of the copyright is, viz., who 
is the author ofa work. According to him, ‘there is 
no whisper in the plaint that the author of the 
artistic work in question was in theemployment of 
the plaintiffat the time when the work was made 
or that the work was made in the course of the 
author’s employment under a contract of service 
or apprenticeship with the plaintiff. These aver- 
ments, according to the learned Judge, not only 
affected the first question whether the Court has 
jurisdiction to entertain the suit but also the sec- 
ond whether leave should be granted to combine 
the three causes of action in that spit. 
8. There has not been much contest before us of 
the type, it appears that caused a deflection of the 
main issues at the stage of deciding whether the 
plaintiffshould be granted relief to combine such 
causes of action which, otherwise, required insti- 
tution of any suit elsewhere, but not in this Court 
Clause 14 of the Letters Patent reads as follows: 
“And we do further ordain that where plaintiff 
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has several causes of action against defendant, 
Such causes of action not being for land or 
other immovable property, and thesaid High 
Court shall have original jurisdiction in 
respect of one of such causes of action, it shall 
be lawful for the said High Court to call on the 
defendant to show cause why the several causes 
of action should not be joined together in one 
suit, and to make such order for trial of the 
same as the said High Court shall deem fit”. 
It is conceded and the learned single Judge has 
also found that the copyright action in this Court 
is maintainable and there is no defect in thesuit in 
this behalf. We have found that it was only because 
the court’s attention was not drawn to the defini- 
tion of the expression ‘ownet of copyright’ in 
Sec.54 of the Copyright Act, Court proceeded on 
the footing that it was necessary that particulars as 
to whois the author who has claimed the copyright 
and how the copyright has been transferred to the 
plaintiff, are essential. Once it is found that copy- 
right suit is maintainable why the plaintiff decided 
to sue in this Court can hardly be a question to 
bother any person. Plaintiff has filed the suit in a 
proper court. The suit has no defect. The suit shall 
proceed and the defendant in the suit thus shall 
have to contest and finally take the judgment of 
the Court in the copyright action. If other issues 
for which separate action can be taken but this 
Court shall be competent to go into them only if 
they are causes of action which should be joined 
with the copyright action, how could it be that for 
copyright action parties should be in this Court, 
but for other actions they should be forced to go to 
courts at other places. What is lawful for a court is 
always just and proper. How could one argue that 
it is lawful for the court to call upon the defendant 
to show cause why several causes of action should 
not be joined together in one suit and to make 
such order for trial of the same, but it is unjust if 
sucha lawful order is passed? Learned single 
Judge has precisely said so when he has said, 
“Clause 14 of the Letters Patent enables the Court 
to join several causes ofaction but before ordering 
for such Joinder of causes ofaction the Court shall 
examine the issue of convenience.” , 
9. In granting leave to sue ona cause ofaction only 
partly arising within the jurisdiction of the court 
the principle of balance of convenience is no doubt 
applied. The principle of balance of convenience 
which is an expansion of the doctrine in forum 
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convenient has been considered in a judgment of 
this Court in Seshatri Row v. Nawab Askur Jung 
Aftaldowlah Mushral Mulk, ILL.R. 30 Mad. 438. It 
has been observed in the said judgment: 
“Having regard to the wording of Art.12 it is 
clear that the fact that the cause ofaction arises 
in part within the local limits is not conclusive, 
and that, notwithstanding that the cause of 
action arises in part within the local limits, the 
court may decline to give leave to sue”. 
“As regards the law of this country, so far as we 
are aware it has never been held that the ques- 
tion of convenience is not a question which 
may be taken into consideration in dealing 
with applications under Clause 12 and we are 
certainly not prepared to hold that this ques- 
tion should be excluded from consideration”. 
This view has been reiterated in several judgments 
of the courts having original jurisdiction and in a 
recent judgment of this Court in the case of Tuti- 
corin Alkali Chemicals and Fertilizers Limited y. Mhs. 
Cochin Silicate and Glass Industries, (1992)2 M.LJ. 
376, it is said: 
“But then, in considering the balance of con- 
venience, the court is required to see the plaint 
and the facts stated therein. The court has to 
necessarily see the entire bundle of facts and 
then to determine the question of conven- 
ience. Stating, though with respect to grant of 
interlocutory injunctions, in Halsbury’s Laws 
ofEngland, Third Edition, Vol.21 at pages 364 
and 365, the balance of convenience is stated as 
follows: 
“Where any doubt exists as to the plaintiffs 
right, or/his right is not disputed, but its viola- 
tion is denied , the court in determining whether 
aninterlocutoryinjunction shouldbe granted 
takes into consideration the balance of con- 
venience to the parties and the nature of the 
injury which the defendant, on the one hand, 
would suffer if the injunction was granted and 
he should ultimately turn out to be right, and 
that which the plaintiff on the other hand, 
mightsustain if the injunction was refused and 
he should ultimately turn out to be right. The 
burden of proof that the inconvenience which 
the plaintiff will suffer by the refusal of the 
injunction is greater than that which thedefen- 
dant will suffer, if it is granted, lies on the 
plaintiff. 
We do not say that in considering the balance 
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of convenience as to the forum for instituting 
asuil, itwould be necessary (like the principles 
ofinjunction) to see the ultimate injury that a 
party may suffer but we do find support to our 
view and we state in no uncertain terms that in 
deciding whether to refuse leave or not, it 
would be necessary to see on facts and not, on 
assumptions, who shall suffer-the plaintiff or 
the defendant-if the leave is granted or 
refused, as the case may be”. 
10. A learned single Judge of the Bombay High 
Court had before him acompositesuit like theone 
in the instant case, in the case of Burroughs Wellcome 
(India) Limited y. G.K-Sharma, etc., (1989)1 P.L.R. 
60. He has noticed the argument of the parties on 
Clause 14 of the Letters Patent of the Bombay 
High Court which is similar to Clause 14 of this 
Court and has said, 
“Shri Mehta submits that the principle under- 
lined by Clause 14 of the Letters Patent is to 
avoid multiplicity of litigation. The submis- 
sion is correct and deserves acceptance. The 
infringement of trade mark and passing-off 
and the cause of action pertaining to the in- 
fringement of copyright arise out of the action 
of defendant in selling medicinal preparations 
and though different causes of action arise, all 
these causes relate to the same action. As 
Bombay High Court has jurisdiction to enter- 
tain the suit in respect of cause of action relat- 
ing to infringement of copyright cause of 
action in respect of infringement of trade mark 
and passing off should be permitted to be 
joined in thesuit. In these circumstances, in my 
judgment this is a fit case to grant leave under 
Clause 14 of the Letters Patent”. 
We are in respectful agreement with the above 
view. The underlying purpose is to avoid multi- 
plicity of the suits. If the facts in totality are in a 
bundle giving cause as to infringement of copy- 
right for which action on the Original Side of this 
Court is valid, other causes of action at other 
forums no doubt in the same bundle should not be 
separated to give rise to multiplicity of proceed- 
ings. We fail to understand how learned single 
Judge has found it helpful to a weak defendant 
pitched against a strong plaintiff by the order that 
he has made that copyright suit shall proceed on 
the Original Side of this Court and the infringe- 
ment of trade mark rights or passing off action 
would go to other forums. Will the defendant be 
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able to save any expenses by coming to the courtat 
Madras in the copyright suit and going to other 
parts of the country to meet the actions for the 
alleged infringement of trade mark rights and 
passing off? 

11. We have no reasons to think that if the law 
permits a person to institutea suit at a forum ofhis 
choice and that person exercises his discretion and 
choosesa particular court for action he abuses the 
process of the Court. Learned single Judge has 
noticed and rightly said that S.62 of the Copyright 
Act permits a deviation from the general law. But 
then, that gives a discretion to the litigant to 
decide the forum. It is his choice and not the 
choice of the court. No exception can be taken if 
his discretion is not to the liking of the court. 
Learned single Judge has in this behalf said at 
quite a few places in his judgment that the court 
may not in such cases be in a position to dismiss 
the suit as not maintainable or is one filed in a 
court without jurisdiction yet has said, ‘but the 
court will certainly refuse to grant relief to him’. 
‘Weare recording our disagreement. No Judgecan 
afford to deny a relief ifin law and in equity such 
relief is available to a party, evidently not for the 
reason that he does not like the choice of the 
forum and the action in court by a litigant. Since 
we have taken the view that the copyright action 
emerges from thesame bundle of facts from which 
the trade mark and passing offactions emerge and 
the copyright action is maintainable in this Court 
(learned single Judge has also so found), we are of 
opinion that it will not serve the ends of justice if 
leave is refused for joinder of causes of action 
falling under the Copyright Act and the Trade and 
Merchandise Marks Act. 

12. We have been, however, spared of going into 
the question whether there should be interim 
reliefor injunction granted in the instant cases for, 
an affidavit has been filed on behalf of the defen- 
dant stating that ‘at present the respondent-com- 
pany is not using the label as found in the plaint 
document No.3’ and further ‘the respondent 
undertakes to inform this Hon’ble Court and the 
appellant if for any reason they propose to use the 
said label for their tea business’. The undertaking, 
in our opinion, is more than enough for the pres- 
ent for the plaintiff. 

13. For the reasons and conclusions aforemen- 
tioned O.S.A.No.279 of 1989 is allowed. Conse- 
quently Application No.505 of 1989 in C.S.No.79 
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of 1989 is allowed. The suit shall proceed for all 
the causes of action aforementioned and shall be 
disposed of in accordance with law. 
O.S.A.No.278 of 1989 is disposed of in terms of 
the undertaking aforementioned. 

On the facts of this case, there will be no order as 
to costs in both the appeals. 


BS. Appeals disposed of accordingly. - 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 


C.M.A.No.769 of 1992 Ist March, 1993. 
SmtS.B.Hussain and another ...Appellants 
V. 


The Assistant Accounts Officer, Revenue Unit, 
TNEB., Vaniambadi, Tirupattur and others 
... Respondents. 


Tamil Nadu Court-fees and Suits Valuation Act 
(XIV of 1955), Sec.25(d) - Suit for declaration that 
demand for compensation and penal charges as per 
defendant’s demand notice is illegal - If governed by 
Sec.25(d). 
Held: In the instant case, the declaratory prayer in 
the plaint reads as follows: 
‘The plaintiffs therefore pray that this Hon’ble 
Court may be pleased to pass a decree declar- 
ing that the demand for payment of compensa- 
tion, penal charges as per the 1st defendant’s 
demand notice......is illegal and unlawful and 
arbitrary and without any basis’. 
The abovesaid declaratory relief will not fall under 
Sec.25(a), (b) or (c) of the Court-fees Act and on 
the plain language of the sectionit is apparent that 
the declaratory relief prayed in this case, would 
clearly fall within Sec.25(d) of the Court-fees Act. 
[Para. 4] 
In a case, where declaration sought for is with 
regard to a right which is an intangible one, the 
court-fee is under Sec.25(d) of the Act. Even in a 
case where the relief of declaration prayed for, if 
granted, would have the effect of nullifying the 
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demand made under the impugned proceedings, it 
would be unnecessary for the plaintiff to pay ad 
valorem court-fee on the amount-mentioned in 
the impugned order or proceedings, in respect of 
which declaratory relief is sought for. /Para. 4] 
Cases referred to: 

Ramu Udayar v. Tamil Nadu Electricity Board, 
1990 T.L.N.J. 107. [Para. 4] 

Selvakumar Rice and Oil Mills, Salem v. Tamil 
Nadu Electricity Board, 99 L.W. 740. [Para. 4] 
DrArthur Rathanlal v. Dr.R.P.Nathanlal, (1962)1 
M.LJ. 420. [Para. 4] 

Mahaveer Chand v. Town Panchayat, Sriperum- 
budur, (1984)2 M.L.J. 45. [Para. 5] 

M.I.Meeran Sahib, for Appellants. 
C.S.Krishnamurthy, for Respondents. 
V.Vivekanandan, Government Advocate (on 
notice from court). 

The Court delivered the following 
JUDGMENT: This appeal is directed against the 
order of remand made in A.S.No.37 of 1985 on the 
file of Sub-Court, Tirupattur. 

2. Short facts are: The appellants had filed the suit 
for a declaration that the demand for payment of 
compensation, penal charges, as per the first 
defendant’s demand notice dated 28.7.1980 is ille- 
gal and scart and arbitrary and withoat any 


basis and consequential injunction. The gefen- ` 


dants resisted the claim taking various contentions, 
inter alia conténding that the court-fee paid by the 
plaintiffs under Sec.25(d) of the Court-fees Act 
for the declaratory reliefis not correct. After trial, 
the learned Principal District Munsif, Tirupattur 
had found that the court-fee paid by the plaintiffs 
is correct and has also found the case of the plain- 
tiff well founded and has decreed the suit. 
Aggrieved by the same, the defendant took up the 
matter in appeal in A.S.No.37 of 1985 before the 
Sub-Judge, Tirupattur. The learned Sub-Judge 
took up the question of court-fee as a preliminary 
point and had held that the court-fee paid by the 
plaintiffs under Sec.25(d) of the Court-fees Act is 
not correct and court-fee ought to have been paid 
ad valorem on the amount mentioned in the demand 
notice and has remitted the matter back to the trial 
court for collecting court-fee as aforesaid and for 
proceeding further. Aggrieved by the order of 
remand, the plaintiffs have come forward with this 
appeal. 

3. Mr.M.LMeera Sahib, the learned counsel 
appearing for the appellants, would submit that 
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the relief sought for is an intangible one and the 
proper section of law applicable is only 25(d) of 
the Court-fees Act and the court below is not 
correct in holding otherwise. Per contra, 
Mr.C.S.Krishnamurthy, the learned counsel 
appearing for the respondents and Mr.V.Vive- 
kanandan, the learned Government Advocate, 
who appeared on notice from this court, would 
submit that the substance of the relief is to nullify 
the demand for payment of penal charges of 
Rs.41,556.20 which was reduced by the second 
defendant to Rs.22,537.80 and that ad valorem 
court-fee should be paid, on that amount. 
4. I have carefully considered the submissions 
made by rival counsels. For the purpose of con- 
venience, Sec.25(d) of Court-fees Act needs 
extraction. It reads as follows: 

“25. In a suit for a declaratory decree or order, 

whether with or without consequential relief, 

not falling under Sec.26-- 


(d) in other cases, whether the subject matter 
of the suit is capable of valuation or not, fee 
shall be computed on the amount at which the 
relief sought is valued in the plaint or on 
rupees four hundred, whichever is higher.” 
Sec.25(a) pertains to a case where the prayer is for 
declaration and possession of the property to which 
declaration relates to. Sec.25(b).relates to a case 
where the prayer is for a declaration and for con- 
sequential injunction and relief sought for is with 
reference to any immovable property. Sec.25(c) 
relates to a case where prayers relate to the plain- 
tiffs exclusive right to use, sell print or exhibit any 
mark, name, book etc. In the instant case, the 
declaratory prayer in the plaint reads as follows: 
“The plaintiffs therefore pray that this Hon’ble 
Court may be pleased to pass a decree declar- 
ing that the demand for payment of compensa- 
tion, penal charges as per the 1st defendant’s 
demand notice dated 28.7.1980 is illegal and 
unlawful and arbitrary and without any basis.” 
Theabovesaid declaratory relief will not fall under 
Sec.25(a), (b) or (c) and so necessarily it would fall 
within Sec.25(d) of the Court-fees Act and on the 
plain language of the section, it is apparent that 
the declaratory relief prayed in this case, would 
clearly fall within Sec.25(d) of the Court Fees Act. 
In Ramu Udayar y. Tamil Nadu Electricity Board, 
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1990 T.L.N.J. 107, Justice Ratnam (as he then 
was) had held in a similar case that the relief of 
declaration prayed for, if granted, would have the 


effect of nullifying the demand made in the order ' 


and when the relief of declaration has been prop- 
erly valued under the provisions of the Tamil 
Nadu Court-fees and Suits Valuation Act, it would 
be unnecessary for the plaintiff to pay ad valorem 
court-fee on the amount mentioned in the order, 
in respect of which declaratory relief is sought for. 
In Selvakumar Rice and Oil Mills, Salem v. Tamil 
Nadu Electricity Board, 99 L.W. 740,a single Judge 
of this Court had held, in a suit against the Elec- 
tricity Board for declaration that the application 
of tariff code is arbitrary and illegal and ultra vires 
and for injunction restraining the defendants Board 
from collecting the amount where the plaintiff 
had valued the suit under S.25(d).of the Court-fees 
Act, that the court-fee paid by the plaintiff is 
correct. In Dr.Arthur Nathanial and another v. 
Dr.R.P.Nathanial, (1962)1 M.L.J. 420, Chief Jus- 
tice Ramachandra lyer had held that where the 
right claimed in the plaint is an intangible one, 
Sec.25(d) of the Court-fees Act is applicable. In 
that case, the suit was for a declaration that a 
particular business carried on under a specified 
name and style belongs to the plaintiff and for 
injunction. From the language of Sec.25(d) of the 
Court-fees Act and the catena of decisions 
referred to supra, the following propositions of 
law emerge: 
(1} In a case where declaration sought for is 
with regard to a right which is an intangible 
one, the court-fee payable is under Sec.25(d) 
of the Tamil Nadu Court-fees and Suits Valu- 
ation Act. 
(2) Even ina case where the relicf of declara- 
tion prayed for, if granted, would have the 
effect of nullifying the demand made under the 
impugned proceedings, when the relief of 
declaration has been properly valued under 
the provisions of Tamil Nadu Court-fees and 
Suits Valuation Act, it would be unnecessary 
for the plaintiff to pay ad valorem court-fee on 
the amount mentioned in the impugned order 
or proceedings, in respect of which declaratory 
relief is sought for. 
5. Per contra, Mr.C.S.Krishnamurthy, would rely 
upon Mahaveerachand v. Town Panchayat, Sripe- 
rumbudur, (1984)2 M.LJ. 45, in which Justice 
Sathiadev has held that a court must be guided by 
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thesubstance of the relief prayed for by taking into 
account the entirety of the pleas raised and reliefs 
prayed for in the plaint and in that case, the relief 
sought for is capable of valuation and ad valorem 
court-fee should be paid. Iam clear that this ruling 
cannot be applied to the facts of this case, in view 
of the rulings which I have referred to supra and 
for the reasoning which I have given above. 
Mr.C.S.Krishnamurthy, would submit that the case 
may be referred to a Bench. When the law and a 
catena of decisions of this court has made the 
position clear, I do feel that this is not a case for 
referring to a Bench. 

6. In view of what I have stated above, the finding 
of the lower appellate court that court-fee paid 
under Sec.25(d) of the Court-fees Act is not cor- 
rect has to be necessarily set aside. The court-fee 
paid is correct and consequently the order of | 
remand made by the lower appellate court has to 
be set aside. C.M.A.No.769 of 1992 is allowed, 
setting aside the order of remand of the lower 
appellate court. The lower appellate court is 
directed to take the appeal to its original number 
and dispose it of expeditiously. No costs. 


Appeal allowed. 


VK. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. ; 


Present: Srinivasan and Thangamani, JJ. 


App.No.567 of 1987 17th March, 1993. 
Kumarasamy and others .-.Appellants 
v. j i 

S.K_John (died) and others ... Respondents. 


Specific Relief Act (XLVII of 1963), Sec.20(4) - 
Agreement forsale - Specific performance - Doctrine 
of mutuality - Meaning of - Lack of mutuality if a 
ground for refusing specific performance. 

The doctrine of mutuality means that the contract 
should be mutually enforceable by each party against 
the other and not that right for right, there must be 
corresponding clause. A contract may contain a _ 
series of clauses and covenants which form the 
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total bargain each of which is a consideration for . 


the other. Mutuality does not mean equality and 
exact arithmetical correspondence. It means that 
each party must have the freedom to enforce rights 
under the contract against the other. The Specific 
Relief Act does not anywhere repudiate the doc- 
trine of mutuality. So mutuality means that each 
party must have the freedom to enforce the rights 
under the contract against the other. But under 
Sec.20(4) of the Specific Relief Act the court shall 
not refuse to any party specific performance of the 
contract merely on the ground that the contract is 
not enforceable at the instance of the other party. 
[Para 10] 
Cases referred to: 
Narayana Pillai Chandrasekharan Nair v. Kunju 
Amma Thankamma, A..R.1990 Ker. 177. {Para. 10] 
K Sheik Adham Sahib (died) v..A.Maruthamuthu 
Pillai, (1986)2 M.LJ. 367. [Para. 10] 
Nanak Builders and Investors v. Vinod Kumar Alag, 
A.LR. 1991 Del. 315. [Para. 10] 
Appeal against the decree of the Court of the 
Subordinate Judge, Poonamallee, dated 7.11.1986 
in O.S.No.104 of 1984 (Chengalpattu Sub Court, 
O.S.No.158 of 1983). 
The Judgment of the Court was delivered by 
Thangamani, J.: The appellants are defendants 
before the trial court. The first respondent/plain- 
tiff instituted O.S.No.104 of 1984 on the file of 
learned subordinate Judge of Poonamallee for 
specific performance of Ex.A-1 agreement dated 
19.9.1982 alleging that the appellants undertook 
to convey the suit property measuring 1 acre and 
84 cents in his favour for asum of Rs.1,85,000 and 
that they had received Rs.15,000 as advanceon the 
same date. Possession was also given to him pur- 
suant to the sale agreement. They permitted him 
- to make lay-outs of the property and also to nego- 
tiate with third parties for the sale of the land. 
They also agreed to receive the balance of sale 
consideration and register the document within a 
period ofone year. After taking delivery of posses- 
sion he got the lands measured in January, 1983 in 
the presence of the first appellant. Since the sale 
did not fructify, notices were exchanged between 
the parties as per Ex.A-1 dated 11.1.1983, A-5 
dated 19.1.1983, A-6 dated 21.1.1983, A-7 dated 
3.2.1983, A-8 dated 5.2.1983, A-11 dated 17.2.1983, 
A-15 dated 10.10.1983. The mediation also did not 
yield any result. The first respondent was always 
ready and willing to perform his part of the 
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obligation as per the agreement. 

2. Appellants 1 and 2 are father and son. They 
denied that they entered into any agreement with 
the first respondent to sell the suit property for 
Rs.1,85,000 on 19.9.1982 or at any time and that 
they received Rs.15,000 as advance. They pleaded 
that the first respondent contacted them for the 
sale of a piece of land measuring 40 cents at 
Thandurai Village. They were asked to come to 
Sub Registrar’s Office at Poonamallee on several 
occasions to execute the sale deeds in the name of 
the nominees of the first respondent. On that 
occasion they affixed their signatures on various 
papers on account oftrust and confidence reposed 
by them in the first respondent. They were under 
the impression that they have signed those papers 
only in respect of the sale of the said 40 cents of 
land. For the sale of that piece of land they were 


. paid on the whole a sum of Rs.16,500. The first 


respondent appears to have fabricated Ex.A-1 
agreement taking advantage of his undue influ- 
ence over theappeliants. The first respondent was 
never given possession of the suit property either 
in January, 1983 or at any time. These appellants 
never permitted the first respondent to form lay- 
cuts in that land. Instedd in pursuance of Ex.B-5 
agreement they delivered possession of the suit 
lands to the third appellant for plotting out them 
into house sites. The original title deeds of the 
property were also delivered to the third appellant 
along with Ex.B-5 on 10.9.1982. 

3. The trial court found that Ex.B-5 agreement 
should have beeri brought into existence subse- 
quent to Ex.A-1 by utilising the stamp papers 
containing a date anterior to that of Ex.A-1 and 
that it cannot prevail over Ex.A-1 agreement which 
is a genuine one and accordingly decreed the suit 
as prayed for with costs granting the relief of 
specific performance in favour of plaintiff. 
Aggrieved by the said judgment and decree of the 
court below, the defendants have come forward 
with the present appeal. 

4. ExA-1 purports to be the agreement dated 
19.9,1982 executed by appellants 1 and 2 in favour 
of the first respondent undertaking to convey the 
Suit property in his favour for Rs.1,85,000. The 
deed also recites that asum of Rs.15,000 has been 
paid as advance and the sale is to be completed 
within a period of one year from the date of receipt 
of the balance sale price of Rs.1,70,000. The first 
respondent as P.W.1 speaks about payment of 
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Rs.15,000 as advance and the execution of thesale 
agreement by appellants 1 and 2. Though the sale 
agreement is silent, P.W.1 swears that possession 
was delivered to him subsequent to the execution 
of the agreement. P.W.2 Venugopal, a former 
village Munsif, is the scribe of Ex.A-1. P.W.3 
Subramani isan attestor to the agreement. Bothof 
them swear about the execution of Ex.A-1 at the 
residence of P.W.1 first respondent by appellants 
1 and 2 and the payment of Rs.15,000 as advance. 
Nothing has been elicited in the cross-examina- 
tion of these witnesses as to why their testimonies 
should not be accepted. No doubt all the three 
attestors to Ex.A-1 are not examined. But there 
was no question in the cross-examination of P.W.1 
relating to these attestors. Since the evidence of 
P.Ws.2 and 3 is acceptable, the case cannot be 
rejected because other persons have not been 
examined. 

5. Even the appellants 1 and 2in their pleadings do 
not deny their thumb impression and signature in 
Ex.A-1 agreement. They would only say that in 
connection with the sale of another piece of land 
measuring 40 cents, they were constrained to affix 
their signature and thumb impression on a num- 
ber of papers and the first respondent has fabri- 
cated Ex.A-1 agreement by utilising one such paper. 
But in the witness box, the first appellant as D.W.1 
merely states that he sold 40 cents of land to the 
first respondent and the sale deed was registcred 
at the Registrar’s Office at Poonamallce. He never 
entered into any agreement with the first respon- 
dent. This witness nowhere deposes that he had 


signed on a number of sheets along with the sec- 


ond appellant and handed them over to the first 
respondent. Besides there is practically no evi- 
dence to substantiate the plea of the appellants 
that there was any exercise of fraud, or misrepre- 
sentation on the part of the first respondent in 
petting Ex.A-1 agreement executed. The onus is 
on the appellants 1 and 2 to explain how their 
Signatures are found in Ex.A-1. The explanation 
offered by them is not proved to be true. Both the 
appellants are worldly wise though they are not 
educated. Both are employed. D.W.1 admits that 
he is a former employee of vehicle department. 
The second appellant is an employee of MaGras 
Electricity System. So the claim of the appellants 
that first respondent played fraud on them and 
obtained their signature and thumb impression 
on blank papers representing that they were 
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required for the purpose of sale of another piece 
‘of 40 cents land cannot be accepted. 

6. D.W.1 further states that he entered into Ex.B- 
5 agreementwith the third appellant on 10.9.1992 
to sell the suit property to him. Though the aver- 
ments in the written statementare to the effect the 
pursuant to Ex.B-5 agreement, he delivered pos- 
session of the suit property to the third appellant 
and handed over the original title deeds, in the 
witness box he is conspicuously silent on this 
aspect. In the cross-examination, it was elicited 
from him that he handed over the title deeds to the 
third appellantas per the recital in Ex.B-5. Evenin 
his chief examination he merely states that the 
advance was paid by the third appellant to his wife. 
He does not know what was the amount paid as 
advance. Though he claims to have handed over 
three prior title deeds and three patta books to the 
third appellant pursuant to the sale agreement, he 
has not chosen to say what are those documents. 
He does not even say that the title deeds handed 
over by him to the third appellant are Exs.B-1 to 
B-4. In cross-examination he admits that he does 
not know that was the price under which he under- 
took to sell the lands. He does not know what was 
the rate per cent under Ex.B-5. This would indi- 
cate that he was merely a tool in the hands of the 
third appellant and he does not know anything 
about Ex. B-5 agreement. 

7. The third appellant as D.W.2 deposes that on 
10.9.1982 appellants 1 and 2 undertook to convey 
the suit land to him and executed Ex.B-5 in his 
favour. D.W.3 Chandrasckar attestor to Ex.B-5 
speaks about the execution of the document by 
appellants 1 and 2 and the payment of advance of 
Rs.5,000 to them by D.W.2 and on the strength of 
the evidence of these two witnesses learned coun- 
sel for the appellants argued that Ex.B.5 came into 
existence on 10.9.1982 which is prior to Ex.A-1 in 
point of time and hence the trial Court erred in 
granting the relief of specific performance in 
favour of the first respondent relying on Ex.A-1. 
8. Now let us examine whether Ex.B-5 agreement 
would have come into existence prior to Ex.A-1 
agreement. No doubt, the stamp paper for Ex.B-5 
has been purchascd in the name of the first appel- 
lant on 10.9.1982. But that itself cannot positively 
establish that this agreement is prior to Ex.A-1 in 
point of time. The notices exchanged between the 
parties assume much importance in this case. Ex.A- 
2 is the copy of the notice issued by the first 
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respondent to appellants 1 to 3 on 11.1.1983 
Stating that appellants 1 and 2 have executed 
Ex.A-1 agreement in his favour, received a sum of 
Rs,15,000 as advance and permitted the first 
respondent to form layouts in these lands and also 
to negotiate to sell them to various parties. While 
so, he understands that in contravention of the 
agreement, appellants 1 and 2 are making 
arrangements through the third appellant to sell 
the lands to third parties. So he has called upon 
appellants 1 and 2 not toalienate their lands to any 
third parties contrary to Ex.A-1 agreement. Ex. 
A-Sis the reply notice sent by appellants land 2 on 
19.1.1983. In this reply they denied the execution 
of Ex.A-1 and alleged that by utilising the signa- 
tures and thumb impressions obtained from them 
in connection with the sale of a piece of land 
measuring 40 cents, the sale agreement Ex.A-1 
could have been concocted. Significantly enough 
in this notice they have taken the stand that they 
have nothing to do with the third appellant viz., 
Janakiraman and they have not made any arrange- 
ments to sell their lands through him. Had really 
Ex B-5 agreement come into existence on 10.9.1982 
as claimed by the appellants, certainly mention 
would have been madeabout thesamein this reply 
notice, The assertion in this reply notice that the 
third appellant Janakiraman has nothing to do 
with appellants 1 and 2 runs counter to the genu- 
ineness of Ex.B-5 agreement. On 21.1.1983 as per 
Ex.A-6 the third appellant Janakiraman has given 
his reply stating that the first respondent appears 
to have entertained unnecessary suspicion against 
him. The fact that the first respondent is called 
upon in this notice to tender his unconditional 
apology for having issued the original of Ex.A-2 
notice itself indicates that Ex.B-5 agreement could 
not have been in existence at that time. Ex.A-7 is 
the lawyer’s notice dated 3.2. 1983 issued by appel- 
lants 1 and 2 to the first respondent. In this notice 
also they state that taking advantage of the igno- 
rance and illiteracy of appellants 1 and 2 the first 
respondent has obtained their thumb impression 
and signature ona number of papers on the repre- 
sentation that they were required for the sale of 40 
cents of land. They have called upon the first 
respondent to return all the papers containing 
their thumb impression and signature. This notice 
also does not refer to the execution of Ex.B-5 
agreement in favour of the third appellant on 
10.9.1982 in respect of the suit land. Ex.A-11 is the 
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rejoinder sent by the appellants 1 and 2 on 17.2.1983 
to the reply notice sent by the first respondent 
under Ex.A-8. This notice also is silent on the 
existence Of Ex.B-5 agreement. Ex.A-12 is the 
copy of another lawyer’s notice passed from the 
first respondent to the appellants 1 to 3 stating 
that he was ready and willing to carry out the terms 
of Ex.A-1 agreement and calling upon the appel- 
lants to comply with the terms of the agreement 
within a week. Ex.A-14 is the reply issued by 
appellants 1 and 2 on 16.5.1983. They expressly 
State that the allegation that they have made 
arrangements with the third appellant to sell the 
lands to him is absolutely false. The third appel- 
lant has not chosen to give any reply to Ex.A-12. 
Some five months later, he has issued Ex.A-15 
notice on 10.10.1983. Only in this notice he 
reveals for the first time that appellants 1 and 2 
have executed Ex.B-5 agreement in his favour on 
10.9.1982. So it is crystal clear that Ex.B-5 is only. 
a latter invention prepared by utilising old stamp 
papers for the purpose of depriving the rights of 
the first respondent under Ex.A-1. Itis also signifi- 
cant to note that written statement of defendants 
land 2as originally filed does not refer to Ex.B-5. 
Even the written statement of the third appellant 
remains silent on this aspect. In fact appellants 1 
and 2 categorically allege in their original written 
statement filed by them on 4.12.1983 that they 
have no intention ofselling the suit property. This 
belies their claim that as early as on 10.9.1982 they 
had entered into Ex.B-5 agreement undertaking 
to sell the suit properties to the third appellant. 
Learned counsel for the appellants has not cared 
to seriously assail the findings of the court below 
on Ex.A-1 and Ex.B-5. 

9. P.W.1states in the witness box that appellants 1 
and 2 handed over possession of lands to him 
pursuant to Ex.A-1 agreement though the agree- 
ment makes no mention ofit. It is in the evidence 
of D.W.2 the third appellant that when he 
attempted to measure the lands after removing 
the shrub on the land for the purpose of planting 
demarcation stones, the first respondent objected 
to the same. Since the demarcating stones were 
admittedly in existence they should have been 
planted only by the first respondent as claimed by 
him. Admittedly appellants 1 and 2 are not in 
possession as they claimed to have handed over 
possession to the third appellant. The third appel- 
lant could not do anything on the land as the first 
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respondent obstructed him. D.W.1 states that the 
third appellant planted stones two og three years 
back and he was prevented when he tried to doso 
again, Whereas the third appellant as D.W.2 deposes 
that when he tried to measure the land, the first 
respondent obstructed him from doing so. He 
does not support the version of D.W.1. Thus the 
existence of measurement stones on the land is 
admitted by D.W.1. The only inference is that the 
version of P. W.1 that possession was given to him 
is true. 
10. Learned counsel for the appellants argued that 
Ex.A-1 contract is unilateral in character. It has 
been executed by appellants 1 and 2 in favour of 
the first respondent undertaking to convey the 
suit lands on receipt of the balance of sale consid- 
eration within a period of one year. The first 
respondent is nota signatory to thisagreement. So 
there is no mutuality between the parties to the 
contract. In support.of this contention, learned 
-counsel for the appellants relied on the decision in 
Narayana Pillai Chandrasekharan Nair v. Kunju 
Amma Thankamma, A.I.R.1990 Ker. 177, wherein 
an agreement for sale of property was unilaterally 
executed by the vendor and towards sale consid- 
eration a pronote, liable to become time barred, 
was executed by the vendor and the pronote had 
become time barred on the expiry of the term fixed 
for execution of sale deed. Held there was no 
mutuality between the parties and the agreement 
could not be termed as a contract in the circum- 
stances of the case and specific performance could 
not be granted. But the facts in that case are 
different. There the pronote which ultimately 
becametime barred was executed in consideration 
of the agreement. Learned Judge has found that 
there was nothing which the defendant could have 
enforced in case of breach by the plaintiff except 
the pronote which was liable to become time 
barred and which actually became time barred on 
the expiry of the time fixed in the agreement. In 
K. Sheik Adham Sahib (died) v. .A.Maruthamuthu 
Pillai, (1986)2 M.L.J. 367,-Swamikannu, J., has 
held that a contract to be specifically enforced by 
the court, must be as a general rule, be mutual. The 
doctrine of mutuality means that the contract 
should be mutually enforceable by each party against 
the other and not that right for right, there must be 
a corresponding clause. A contract may contain a 
series of clauses and covenants which form the 
total bargain each of which is a consideration for 
the other. Mutuality does not mean equality and 
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exact arithmetical correspondence. It means that 
each party must have the freedom to enforce rights 
under the contract against the other. The Specific 
Relief Act does not anywhere repudiate the doc- 
trine of mutuality. So mutuality means that each 
party must have the freedom to enforce the rights 
under the contract against the other. But under 
Sec.20(4) of the Specific Relief Act the courtshall 


- NOt refuse to any party specific performance of the 


contract merely on the ground that the contract is 
not enforceable at the instance of the other party. 
In Nanak Builders and Investors v. Vinod Kumar 
Alag, A.I.R. 1991 Del. 315, as per the agreement for 
sale on receipt of part of consideration the vendor 
had to hand over possession of the land to the 
vendee. It was argued on behalf of the vendor that 
thereafter there was no security for him that he 
would receive the balance sale consideration. Lack 
of this opportunity showed that the agreement 
suffered on account of lack of mutuality and was, 
therefore, unenforceable. The appellant also 
relied on the decision of this Court in K.Sheik 
Adham Sahib (died) v. A.Maruthamuthu Pillai, 
(1986)2 M.L_J. 367 referred to above. Held on 
facts, that the argument of the defendant does not 
appear to be sound. Apart from this Sec.20, Sub- 
sec.(4) of the Specific Relief Act, specifically provides 
that the Court shall not refuse to any party specific 
performance of a contract merely on the ground 
that the contract is not enforceable at the instance 
of the other party. This statutory provision takes 
care ofsuch an argument as has been advanced on 
behalf of the appellant. So we do not find any 
substance in the argument based on lack of mutu- 
ality in Ex.A-1 agreement advanced on behalf of 
the appellants. 

11. Once we find that Ex.A-1 agreement is true 
and the first respondent has paid Rs.15,000 as 
advance and deposited the entire balance of sale 
consideration in court at the time of filing of the 
suit, there is no reason for denying the relief of 
specific performance. There is no plea of undue 
hardship to the appellants and unfair advantage to 
the plaintiff as contemplated under Sec.20(2) of 
the Specific Relief Act. The circumstances stated 
above are not present in the present case. 


12. Yet another argument advanced by learned 
counsel for the appellants is that first respondent/ 
plaintiff has not come to this Court with clean 
hands. He is said to have tendered false deposition 
regarding the prior sale transaction of 40 cents of 
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land. No doubt, his evidence reads that he did not 
sell any land on behalfof appellants 1 and2. But he 
has accepted in the notices as well as in the plaint 
the role played by him in the earlier transaction. 
So his deposition cannot be contrary. He has 
Stated that he acted like a broker to them and he 
did not execute any sale on their behalf. His evi- 
dence that he does not know the particulars by 
which the first appellant sold his other lands may 
not relate to Ex.B-1 to B-4. We are not in a 
position to know what was the exact question to 
which he gave the above answer. His evidence that 
he does not know the rate per cent could only 
mean that he was aware of the total consideration 
only and not the rate per cent. In many sale trans- 
actions, the price is fixed at one lump sum. Learned 
counsel for the appellants also commented upon 
the case of Panchayat set-up in the plaint. The 
allegation therein is to the effect that there was a 
mediation in the village comprising of 8 persons 
and before them the appellants 1 and 2 admitted 
the suit agreement and agreed to fulfil their obli- 
gation. During the trial of the suit he made no 
endeavour to prove the Panchayat. However, it is 
his version in the witness box that there was a 
Panchayat after receipt of Ex.A-2 notice. Merely 
because he has not chosen to examine Pan- 
chayatdars, it cannot be that he has made a false 


Statement. The Panchayat would, if proved, may ' 


bea piece of evidence in support of the main case. 
But the failure on the part of the plaintiff to let in 
any evidence to prove the Panchayat will not dis- 
prove the main case, if it is established by evidence 
on record. It will not disentitle him to the equi- 
table relief ofspecific performance. 

13. So we find no merits in this appeal and hence 
it is dismissed with costs. 

V.K 


Appeal dismissed. 
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IN THE HIGH COURT OFJUDICATURE AT 
MADRAS. 


Present: Thanikkachalam, J. 

S.A.No.623 of 1982 9th September, 1992. 
S.Arumuga Lakshmi Ammal ..Appellant 
S Mohamed Shaffi ...Respondent. 


Contract Act (IX of 1872), Sec.74 - Agreement for 
sale - Plaintiff agreeing to purchase property from 
defendant and paying Rs.5,000 as advance - A gree- 
ment providing that in case of breach of contract by 
plaintiff advance liable for forfeiture - Breach of 
agreement by plaintiff - Held, Sec.74 was attracted 
and plaintiff cannot claim refund of advance paid- 
Defendant not required to establish the damages 
suffered by him. [Para. 15] 

Cases referred to: 
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Desmut (India) Pvt. Ltd. v. B.P.Industrial Corpora- 
tion, A.L.R. 1980 AIL 253. (Para. 5} 

Kantilal C.Shah y. A.G.Devarajulu Reddiar, (1977)2 
M.L-J. 484, [Para. 5] 
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323. [Para. 7] 
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Fateh Chand v. Balkishan Das, (1964)1S.C.R. 515. 
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Peppin Fernando for R.Balasubramanian, for 
Appellant. 

T.R.Rajagopalan, for Respondent. 

The Court delivered the following 
JUDGMENT: The plaintiff is the appellant herein. 
The case of the plaintiff is as under: 

The defendant agreed to sell his properties to the 
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plaintiff on 15.12.1978 bearing door Nos.174/C4 
ground floor and 174/C9 at Tirunelveli Junction 
High Road, Tirunelveli for a sum of Rs.70,000. 
Accordingly, an agreement of sale was executed 
on 15.12.1978. The plaintiff paid an advance of 
Rs.5,001 to the defendant. The sale was to be 
completed within 40 days. According to the plain- 
tiff, the conditions stipulated in the sale agree- 
ment was not fulfilled by the defendant within the 
period stipulated therein. The plaintiff was willing 
to perform her part of the contract. The plaintiff 
sent a telegraphic notice dated 21.2.1979 to the 
defendant since he was negotiating to sell the 
property to a third party. Thereafter, a regular 
notice dated 23.2.1979 was sent by the plaintiff to 
the defendant. The defendant sent a reply dated 
24.2.1979 containing false allegations. Therefore, 
according to the plaintiff, the defendant commit- 
ted breach of contract and hence the defendant is 
liable to return the advance amount of Rs.5,001. 
2. According to the defendant, since the defendant 
required money urgently, he entered into a con- 
tract with the plaintiff to sell his property. Thesale 
agreement was executed on 15.12.1978 and, the 
sale is to be completed positively before 25.1.1979. 
Therefore, the time is the essence of the contract. 
The property agreed to be sold to the plaintiffwas 
under mortgage to a third party and the plaintiffs 
husband agreed to pay the mortgage amount before 
the sale deed is executed. The mortgage amount 
payable to the third party was settled at Rs.29,000 
and the plaintiffs husband agreed to pay this 
amount at Madras before 10th January, 1979 to 
the mortgagee. But the plaintiffs husband failed 
to pay this amount to the mortgagee before the 
stipulated date, hence, the mortgage could not be 
discharged. The mortgagee was pressing the mort- 
gagor for repayment of the mortgage money. Under 
such circumstances time to complete the said trans- 
action was extended to 28.2.1979 from 25.1.1979 
as fixed earlier in the said agreement. Even then, 
the plaintiff failed to discharge the prior mort- 
gage. Since the plaintiff committed breach of trust, 
according to the terms of the sale agreement, the 
advance amount of Rs.5,001 paid by him was 
forfeited. Since the plaintiff committed breach of 
trust the defendant claimed damages from the 
plaintiffat Rs.5,001. Therefore, the plaintiffis not 
entitled to ask for return of theadvance amount of 
Rs.5,001. 

3. The plaintiff filed 8 documents. The defendant 


The Madras Law Journal Reports 


[1993 


filed 10 documents. Mr.Suryanarayanan exam- 
ined himself as P.W.1 and Sheikh Mohammed 
examined himse]fas D. W.1. Considering the facts 
arising in this case, the trial court decreed the suit 
with costs as prayed for against the defendant. On 
appeal, the first appellate court appraising the 
facts arising in this case held that the plaintiff 
committed breach of contract and therefore she is 
not entitled to recover Rs.5,001 from the defen- 
dant. The damages claimed by the defendant was 
also rejected. Thus, the judgment and decree of 
the trial court was set aside and the appeal was 
allowed in part. ' 
4. The learned counsel appearing for the appel- 
Jant submitted as under. 

5. The plaintiff was ready and willing to perform 
his part of the contract within the time stipulated 
in the sale agreement. The defendant failed to 
furnish the original title deeds, the name of the 
prior mortgagee and the amount due to that per- 
son. Further, the defendant failed to furnish the 
municipalvaluation certificateand the income tax 
clearance certificate for the purpose of complet- 
ing the sale transaction. Therefore, the sale could 
not be completed due to the breach of contract 
committed by the defendant. Under such circum- 
stances, the plaintiff is entitled to get back the 
advance amount paid to the defendant. The learned 
counsel further submitted that as per the provi- 
sions of Sec.74 of the Indian Contract Act, the 
defendant failed toestablish the damages suffered 
by him. Therefore, the defendant cannot say that 
he is not liable to return the advance amount. In 
fact, the defendant sold the property for higher 
price to a third party. In support of this conten- 
tion, the learned counsel appearing for the appel- 
lant relied upon the following decisions: Ram Rati 
v. Fakira, A.I.R. 1988 All.73, Smt.Kamal Rani v. 
Smt. Chandrani, ALR. 1988 Del. 188, Desmut (India) 
Pyt. Ltd. v. B.P.Industrial Corporation A.I.R. 1980 
All. 253 and Kantilal C.Shah v. A.G.Devarajulit 
Reddiar, (1977)2 M.LJ. 484. It was, therefore, 
pleaded that the first appellate court was not 
correct in reversing the well considered decision 
of the trial court. 

6. On the other hand, the learned counsel appear- 
ing for the defendant/respondent submitted as 
under:- 

Since the plaintiffwas unable to fulfil the contract 
before 25.1.1979, the defendant agreed to extend 
the time to complete the sale transaction till 
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28.2.1979. In spite of extension of time for com- 
pleting the sale transaction, the plaintiff failed to 
perform her part of the contract since she has no 
funds to purchase the property. The sale transac- 
tion could not be completed since the plaintiff 
committed breach of contract. According to the 
sale agreement, the defendant should discharge 
the prior mortgage with the money paid by the 
plaintiff. But the plaintiff failed and neglected to 
pay the amount for discharging the prior mort- 
gage. It was already mentioned in the sale agree- 
ment that the original sale deed was filed ina prior 
litigation and therefore only a certified copy of the 
original sale deed alone will be furnished. Accord- 
ingly, the defendant produced the certified copy of 
the sale deed. Therefore, it is not correct to state 
that the defendant failed to produce the original 
sale deed. The plaintiffassured the defendant that 
he will get the income tax clearance certificate 
before the date of registration, but he did not do 
so. The defendant could not get the municipal 
valuation certificate, since the plaintiff failed to 
pay any amount apart from the amount paid by 
way ofadvance. In fact, the defendant specified the 
place and asked the plaintiff to come to that place 
for completing the sale transaction on 28.2.1979, 
but the plaintiff did not turn up. Therefore, 
because of the breach of contract committed by 
the plaintiff, the sale transaction could not be 
completed. Under such circumstances, the plain- 
tiffis not entitled to ask for refund of the advance 
amount paid by her. According to the sale agree- 
ment, if the plaintiff committed breach of con- 
tract, then she is not entitled to ask for the return 
of the advance amount paid by her. According to 
the learned counsel for the respondent in order to 
obtain relief under Sec.74 of the Indian Contract 
Act, it is not necessary for the defendant to estab- 
lish the damages incurred by him. In order to 
Support his contention, the learned counsel 
appearing for the respondent relied upon the fol- 
lowing decisions, viz. Dharam Chand v. Sunil 
Rajan, A.I.R. 1981 Cal. 323, Maula Bux y. Union of 
India, A.I.R. 1970 S.C. 1955. and Shree Hanuman 
Cotton Mills v. Tata Air Craft Limited, A.I.R. 1970 
S.C. 1986. It was, therefore, pleaded that the first 
appellate court was correct in reversing the judg- 
ment and decree rendered by the trial court. 

7. [have heard the rival submissions. 

& The fact remains that the plaintiff filed the suit 
to recover the advance amount paid under the sale 
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agreement dated 15.12.1978. According to the 
defendant, the plaintiff committed breach of trust 
and therefore, the plaintiffis not entitled to ask for 
the advance amount. According to the plaintiff, 
the defendant committed breach of trust and there- 
fore, the plaintiff is entitled to the refund of Rs.5,001 
from the defendant. Ex.A-S is the sale agreement 
dated 15.12.1978. According to the sale agree- 
ment, the defendant agreed to sell the suit prop- 
erty to the plaintiff for the sum of Rs.70,000 and in 
pursuance of thesaid agreement, the plaintiff paid 
asum of Rs.5,001 by way of advance to the defen- 
dant. According to Clause 2 of thesaid agreement, 
the plaintiff should pay the balance of the sale 
consideration on or before 25.1.1979. She should 
be ready with the sale deed so as to enable the 
parties to complete the transaction within the 
stipulated date. Clause 3 of the said agreement 
States that plaintiff should pay the mortgage amount 
of Rs.25,000 and the interest thereon upto the 
date of payment to the mortgagee and the defen- 
dant should discharge the mortgage debt and get 
assignment of the mortgage in favour of the plain- 
tiff. According to Clause 4 of the said agreement, 
the sale transaction should be completed within 
40 days from the date of the agreement and if the 
plaintiff fails to perform his part of the contract, 
he should forego the advance amount of Rs.5,001 
paid on the date of agreement and thereafter there 
is no connection between the plaintiff and the 
defendant in so far as the sale of the property is 
concerned. According to Clause 5, if the defen- 
dant fails to perform his part of the contract, 
within the stipulated date, the defendant should 
return back the advance amount of Rs.5,001 paid 
by the plaintiff and under such circumstances, if 
the defendant refuses to pay the advance amount, 
then the plaintiff can approach the court for col- 
lecting this amount from the defendant. Accord- 
ing to clause 6, the defendant should sell the 
property free of encumbrance. According to clause 
2, the defendant should handover the original title 
deeds of certified copies to the plaintiff before the 
registration of thesale deed. Clauses 7,8, 9, 10 and 
12 are not relevant for the purpose of this litiga- 
tion. 

9. Though the sale agreement fixed 25.1.1979 as 
the date for completion of the contract, the defen- 
dant gave time till 28.2.1979 to the plaintiff to 
complete the sale transaction. According to the 
defendant, in spite of the fact that time was 
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extended to complete the sale transaction, the 
plaintiff failed to perform her part of the contract. 
In the matter of sale of immovable properties, 
generally, .time will not be the essence of the 
contract. 

10. According to the defendant, the mortgagee 
senta letter dated 16.4.1979 demanding payment 
of mortgage amount. Thereafter, the mortgagee 
has sent a notice dated 4.11.1979 to the defendant 
demanding the payment of Rs.32,875 in respect of 
the amount due on the mortgagee. The defendant 
sent a reply which is marked as Ex.D-7. In the 
reply, the defendant has stated that he is making 
serious attempts to dispose of some of his proper- 
ties to repay the loan due to the mortgagee. 
According to the defendant he entered intoa con- 
tract to sell the suit property mainly for the pur- 
pose of discharging the prior mortgage. Accord- 
ing to the defendant, the plaintiff failed to dis- 
charge the prior mortgage within the stipulated 
time as agreed between the parties in the sale 
agreement. But, according to the plaintiff, the 
defendant did not disclose the name of the mort- 
gageéand the exact amount due to the mortgagee. 
According to the defendant in Ex.A-S itself, it is 
specifically stated that the properties were under 
the mortgage and it is for the plaintiff to discharge 
thesamewithin thestipulated time. On 23.2.1979, 
the plaintiff sent a nottce through her advocate to 
the defendant, calling upon the defendant to fur- 
nish the original sale deed, the particulars with 
regard to the prior mortgage and the income tax 
clearance certificate, since the sale consideration 
is over and above Rs.50,000. Prior to this notice, 
the plaintiff has also sent a telegram on 21.2.1979 
calling upon the defendant to furnish the above 
said particulars. The defendant senta reply, Ex.A- 
2 on 24.2.1979. In the reply, it is stated that the 
defendant has settled the mortgage amount at 
Rs.29,000 and this amount was requested by the 
defendant to be paid to him, so that he could 
discharge the mortgage. Therefore, it was stated 
that there was no necessity for the plaintiff to 
know about the name of the mortgagee. It was 
further stated that there was no clause in the 
agreement with regard to the production of the 
income tax clearance certificate by the defendant. 
In the reply notice, it was further stated that the 
plaintiff should pay Rs.29,000 to the defendant 
before 4.00 p.m. on 28.2.1979 and the defendant 
would discharge the mortgage. For this purpose 
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the defendant would be waiting at door No.174/E, 
High Road, Tirunelveli Junction to complete the 
sale deed as per the agreement. Itisalso stated that 
if the plaintiff fails to perform her part of the 
contract before 4.00 p.m. on 28.2.1979, the defen- 
dant will consider that the plaintiff committed 
breach of contract. Ex.A-3 is the reply sent by the 
defendant to the plaintiff dated 26.2.1979. In the 
said reply, it is stated that the plaintiff is ready and 
willing to purchase the property as stipulated by 
the defendant and requested to keep the original 
deed ready and also the mortgage deed from the 
mortgagee so that the transaction could be com- 
pleted on that day. It is also stated that the hus- 
band of the plaintiff is willing to meet the defen- 
dant on 28.2.1979 at the stipulated place. Ex.A-4 
dated 26.2.1979 is the reply sent by the defendant. 
In the said reply it is stated that the original sale 
deed was filed in the High Court in a pending suit 
and the defendant is having a certified copy and he 
will produce the same. In the matter of getting the 
income-tax clearance certificate, it is stated that 
the plaintiff should bring the original sale deed 
with the copy and the defendant is ready and 
willing to comply with other formalities. In the 
matter of obtaining Municipal office rental value 
certificate, it was stated that the same will be 
obtained before the document is presented for 
registration. It is stated in the said reply that the 
plaintiff is not in a sound financial position to 
complete thesale transaction and that is why there 
is delay in performing his part of the contract and 
again it was stated that the offer of the defendant 
will be kept open till 4.00 p.m.-on 28.2.1979. é 
11. In the matter of furnishing original sale deed, 

it wan already said to the plaintiff by the defen- 
dant, that it was filed in another litigation and 
certified copy of the original sale deed alone will 
be produced. The income-tax clearance certificate 
cannot be obtained without furnishing the copy of 
the sale deed. In the agreement, it is clearly stated 
that the plaintiffshould pay the amount due to the 
mortgagee to the defendant and the defendant will 
discharge the mortgage and get an assignment in 
favour of the plaintiff. The defendant ascertained 
the amount due on the mortgage and intimated 
the same to the plaintiff. But the plaintiff did not 
come forward to pay this amount to thedefendant. 
Instead of that the plaintiff wanted to know the 
name of the mortgagee, etc. Municipal valuation 
certificate can be obtained at any time. Therefore, 
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the facts on record show that the plaintiff was 
hesitating to fulfil his part of the contract. There- 
fore, the plaintiff committed the breach of con- 
tract. This is also the finding arrived at by the first 
appellate court on facts. 
12. While considering a question ofsimilar nature 
as arising in this case, the Supreme Court in Fateh 
Chand v. Balkishan Das, (1964)1 S.C.R. 515, held 
as under: 
“further, that the expression “the contract 
contains any other stipulation by way of pen- 
alty” comprehensively applies to every cove- 
nant involving a penalty-whether it is for pay- 
ment on breach of contract of money, or deliv- 
ery of property in future, or for forfeiture of 
right to money or other property already deliv- 
ered. Duty not to enforce the penalty clause 
but only to award reasonable compensation is 
statutorily imposed upon courts by Sec.74 of 
the Indian Contract Act. In all cases, therefore, 
where there is a stipulation in the nature of 
penalty for forfeiture of an amount deposited 
pursuant to the term of a contract which 
expressly provides for forfeiture, the court has 
jurisdiction to award such sum only as it con- 
siders reasonable, but not exceeding the amount 


specified in the contract as liable to forfei- 


ture”. 
13. In this context, another decision brought to my 
notice was that reported in the case of Sabina 
D’Costa v. Joseph Antony, ALR. 1984 Kant. 122. 
According to the facts arising in that case “an 
agreement for sale contained a stipulation that 
purchaser shall on date of agreement deposit certain 
sum as advance towards consideration. It was further 
stipulated that seller would be entitled to forfeit 
the sum paid as advance in case of breach of 
agreement by purchaser. A suit came to be insti- 
tuted at the instance of purchaser for return of 
advarice deposited on ground that seller has 
committed a breach. It was however found as a fact 
that purchaser and not seller had committed the 
breach. The disputed question was whether pur- 
chaser was entitled to the refund of advance. It was 
contended byseller that what was forfeited by him 
was in reality earnest money though described as 
advance towards consideration in the agreement 
and as such Sec,74 had no application”. On these 
facts, the Karnataka High Court held as under: 

“If what is contemplated by the agreement to 

be paid or forfeited in case of its breach, may it 
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be described as earnest money, is by way of 
penalty, Sec.74 comes into play. The court in 
such cases is not only empowered but has a 
duty to apply provisions of Sec.74. But, if the 
contract is such as damages cannot be ascer- 
tained, then, if the parties pre-estimated the 
damages and the same appears reasonable, 
that amount shall be considered proper and 
shall be forfeited.” 
14. In the above cited decision of Karnataka High 
Court, the decision rendered by the Supreme Court 
in the case of Maula Buk v. Union of India, A.I.R. 
1970 S.C. 1955 is extracted in the following man- 
ner: 
“Forfeiture of earnest money under a contract 
for sale of property-movable or immovable-if 
* the amount is reasonable, does not fall within 
Sec.74. That has been decided in several cases: 
Chiranjit Singh v. Har Swarup, A.I.R. 1926 P.C. 
1, Roshan Lal v. Delhi Cloth and General Mills 
Co. Lid. Delhi, (1911) ILL.R. 33 All 166, 
Muhammed Habibullah V. Muhammad Shaefi, 
LL.R. 41 All. 324: ALR. 1919 All. 265, Bishan 
Chand v: Radha Kishan Das, (1897) I.L.R. 19 
All. 489. These cases are easily explained, for 
forfeiture of a reasonable amount paid as ear- 
nest money does not amount to imposing a 
penalty. But if forfeiture is of the nature of 
penalty, Sec.74 applies. Where under the terms 
of the contract the party in breach has under- 
taken to pay asum of money or to forfeit asum 
of money which he has already paid to the party 
complaining ofa breach of contract, the under- 
taking is of the nature of a penalty.” 
15. So also, while considering the provisions of 
Sec.74 of the Indian Contract Act the Supreme 
Court in the case of Shree Hanuman Cotton Mills 
v. Tata Air Craft Ltd., A.I.R. 1970 S.C. 1986, held as 
under: 
“Sec.74 declares the law as to liability upon 
breach of contract where compensation is by 
agreement of the parties pre-determined, or 
where there is a stipulation by way of penalty. 
But the application of the enactment is not 
restricted to cases where the aggrieved party 
claims reliefas a plaintiff. Thesection does not 
confer a special benefit upon any party; it 
merely declares the law that notwithstanding 
any term in the contract pre-determining 
damages or providing for forfeiture of any 
property by way of penalty, the court will award 
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to the party aggrieved only reasonable com- 
pensation not exceeding the amount named, 
or penalty stipulated. The jurisdiction of the 
court is not determined by the accidental circum- 
stances of the party in default being a plaintiff 
or a defendant in a suit. Use of these expres- 
sions “to receive from the party who has bro- 
ken the contract” does not predicate that the 
jurisdiction of the court to adjust amounts 
which have been paid by the party in default 
cannot be exercised in dealing with the claim of 
the party complaining of breach of contract”. 
16. In the instant case, the facts on record would go 
to show that the plaintiff committed the breach of 
contract. In the sale agreement dated 15.12.1978 
there is a forfeiture clause and the amount of 
forfeiture was also pre-determined. This amount 
also appears to be reasonable. Thus considering 
the facts arising in this case in the light of the 
judicial pronouncements cited supra, I hold that 
there is no infirmity in the judgment and decree 
rendered by the first appellate court. Accordingly, 
the judgment and decree of the first appellate 
court are confirmed and the second appeal is 
dismissed. However, there will be no order as to 
costs. 
V.K. 


Appeal dismissed. 
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leviable - Exemption from - Premises belonging to a 
Trust used as a hospital - If exempt from levy of 
property tax - Payment of hospital charges or stop- 
Pages by patients, if can be regarded as ‘rent’ - 
Hospital if barred from claiming exemption on that 


account. 
The appellant-Trust was formed in 1970. It has 


been running the Hospital and Children’s School 
etc. Prior to the coming into force of the Coimba- 
tore Municipal Corporation Act, the appellant 
sought exemption from payment of property tax. 
It was granted excluding the offices, canteen, doctor's 
residential quarters and nurses quarters. On 
30.9.1990, a special notice was issued to the appel- 
lant proposing to revise the earlier assessment. 
On its representation, the appellant was given 
exemption from payment of property tax for the 
period from 1.10.1980 to 31.3.1982. It then 
applied for renewal of the exemption, but a notice 
was served on it demanding property tax for the 
half-year commencing from 1.4.1982. It made further 
representations but the request was rejected. It 
filed a writ petition and it was held that the exemp- 
tion could not be availed of by the appellant as it 
was collecting various charges from the patients. 
In appeal, 

Held: On a consideration of Secs.121(1), 121(2), 
121(3), 122(2), 123, 123(B) and the proviso to 


` Sec.123(3), it is clearly seen that property tax is 


leviable on annual value and the annual value in 
turn is based on gross annual rent on the basis of 
letting from month to month or year to year. The 
exemption is thus made available with reference 
to the levy of property tax on the basis of annual 
value determined on gross annual rent either from 
month to month or from year to year. In other 
words, the entire scheme for the levy of property 
tax is based on rent which is gross annual rent 
based either on a monthly tenancy or a yearly 
tenancy. The ‘rent’ contemplated for purposes of 
ascertaining the annual value and also for levying 
the property tax cannot be different for purposes 
of denial of exemption as per Sec.123(e) read with 
the proviso. A consideration of the scope of 
exemption from payment of property tax with ref- 
erence to buildings in the other clauses would also 
indicate that in certain cases, the building or 
the property cannot at all be let out for rent and 
that perhaps is the reason why they have not been 
included in the proviso excepting cases falling 
under Clauses (a), (b) and (c). It is thus seen that 
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the property tax leviable based on annual value is 
relatable to the gross annual rent either from 
month to month or from year to year and the 
periodicity of payment either from month to month 
oryear to year indicates clearly that the word ‘rent’ 
could not have been used in a wider sense but only 
in a strict and narrower sense of payment by a 
tenant toa landlord for the demise of the property. 
In this case, the amounts paid by the patients who 
used the hospital as well as the range of services 
provided by it cannot be regarded as ‘rent’ paid by 
them in the narrower sense in which it is intended 
under the provision referred to earlier. In view of 
the decision of the Supreme Court and ona con- 
sideration of relevant provisions of the Act 
referred to earlier the court is clearly of the view 
that the payments made by the patients to the 
hospital by way of hospital charges or stoppages 
or even service charges cannot be equated to rent 
as contemplated under the provisions of the Act 
and the denial of the benefit of exemption to the 
appellant on that score cannot be sustained. It 
may also be observed in this connection thatwhen 
it was not disputed that the hospital run by the 
appellant was entitled to the benefit of exemption 
under Sec.123(e) of the Act unaffected by the 
proviso till 31.3.1982 it is not known how the 
appellant could be denied the benefit of such 
exemption from 1.4.1982. [Paras. 6 & 7] 
Cases referred to: i 
State of Punjab v. British India Corporation Lim- 
ited, (1964)2 S.C.R. 114: ALR. 1963 S.C. 1459. 
[Paras. 4, 7] 

New Delhi Holy Family Hospital Society v. Delhi 
Municipality, A.LR. 1984 Del. 84. [Para. 4] 
Appeal under Clause 15 of the Letters Patent 
against the Order of Raju, J. dated 30.10.1991 and 
made in the exercise of the Special Original Juris- 
diction of the High Court in W.P.No.9701 of 1983 
presented under Art.226 of the Constitution of 
India to issue a writ of certioran calling for the 
records of the respondent herein relating to the 
notice of demand in Assessment No.S0511, dated 
30.9.1983 in Ref.No.71240/82/A.7 quash the said 
notices ofdemand for assessment No.60511 relat- 
ing to Sri Ramakrishna Hospital, Coimbatore. 
T.Ditlip Singh of M/s.King and Partridge, for 
Appellant. 

P.M.Bhaskaran, for Respondent. 

The Order of the Court was made by 

Ratnam, J.: This writ appeal at the instance of 
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S.N.R. Sons Charitable Trust, Coimbatore, has 
been preferred against the dismissal of W.P.No.9701 
of 1983, praying for the issue of a writ of certiorari 
or other appropriate writ calling for the records of 
the respondent relating to the notice of demand in 
Assessment No.60511, dated 30.9.1983 in 
Ref.No.71240/82/A.7 and quash the said notice of 
demand relating to Sri Ramakrishna Hospital, 
Coimbatore, run by the Appellant trust. In the 
affidavit filed by the appellant in support of the 
writ petition, it was stated that after the formation 
ofthe trust on 9.2.1970 and in accordance with the 
terms of the Deed of Trust, the appellant has been 
running Sri Ramakrishna Hospital, Sri 
Ramakrishna Children’s School, etc., and that the 
hospital was started in 1974. It was also stated that 
prior to the coming into force of Coimbatore City 
Municipal Corporation Act (hereinafter referred 
to as ‘the Act’), the appellant sought exemption 
from payment of property tax from the then Coim- 
batore Municipality and the appellant, by pro- 
ceedings dated 20.9.1977, was exempted from 
payment of property tax under Sec.83(1)(e) of the 
Tamil Nadu District Municipalities Act, 1920 with 
effect from 1.4.1977, excluding the office, canteen 
doctors’ residential quarters and nurses’ quarters, 
in respect of which a separate assessment for 
property tax was made. This according to the 
appellant, had continued till 30.9.1980, when a 
special notice dated 31.3.1981 was issued to the 
appellant proposing to revise the earlier assess- 
ment with effect from the half year commencing 
from 1.10.1980 by revising the annual value andon 
representations by the appellant, the appellant 
was granted exemption from payment of property 
tax under Sec.123(e) of the Act for the period from 
1.10.1980 to 31.3.1982, by an order passed on 
8.8.1981. The appellant also referred to the grant 
of exemption under Sec.80(g) of the Income Tax 
Act, 1961, as well as exemption from payment of 
urban land tax and the certificate of the Collector 
of Coimbatore to the effect that the hospital ran 
by the appellant was doing charitable and relief 
work and 40% of the out-patient cases were treated 
completely free of charges and even in-patients 
whose incomewas less than Rs.300 were given free 
accommodation, bed and linen, medical and nurs- 
ing care including investigations, medicines, 
operations and diet, to establish that the hospital 
run by the appellant was a charitable one which 
justified an exemption from payment of property 
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tax. On 25.2.1982, according to the appellant, it 
applied for a renewal of the exemption from pay- 
ment of property tax from 1.4.1982, but no reply 
was received. Instead, a notice was served on the 
appellant demanding property tax for the halfyear 
commencing from 1.4.1982 and this led to the 
“appellant making further representations on 
13.8.1982 and 30.8.82 praying for the renewal of 
the exemption granted upto 31.3.1982. There- 
upon, the respondent, by acommunication dated 
30.9.1983, not only refused to grant exemption, 
but demanded payment of arrears of property tax 
for three half years commencing from 1.4.1982 
and called upon the appellant to pay the same 
within seven days from the date of receipt of that 
notice. Thereafter, the appellant approached this 
court under Art.226 of the Constitution of India, 
praying for the relief set out earlier. 
2. In the counter filed by the respondent, it was 
stated that during the first half-year 1975-76, three 
assessments were made in respect of the hospital 
building, the first two covering the hospital build- 
ings and the third comprising of the doctors’ quarters, 
nurses’ quarters, canteen and office room and that 
the appellant had paid the tax upto 1977. Refer- 
ring to the claim forexemption made by the appel- 
lant by letter dated 26.7.1977, the respondent 
stated that objections were raised by the Audit 
Department on the ground that the hospital was 
not entitled to the benefit of such exemption, as 
charges were paid by the patients for the use and 
occupation of the rooms and that would disentitle 
them to the benefit of exemption. Pursuant to that 
according to the respondent, on the orders of the 
commissioner dated 10.10.1980, the hospital, was 
assessed to property tax on the basis of the annual 
rental value with effect from 1.10.1980, by the 
issue of a special notice. When the notice of demand 
was served on the appellant, it was brought to the 
notice of the respondent that the appellant had 
presented a revision petition before the commis- 
sioner on 7.4.1981 and after the Coimbatore 
Municipality became a Municipal Corporation 
from 1.5.1981, the Commissioner inspected the 
property on 6.8.1981 and after perusing the rele- 
vant records produced by the appellant, exemp- 
tion from payment of property tax had been granted 
for the period from 1.10.1980 to 31.3.1982 and 
that no exemption was granted for the subsequent 
period. Relying on the proviso to Sec.123 of the 
Act, the respondent maintained that theappeNant 
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was not entitled to the exemption, as it had col- 
lected rents from persons who used to occupy the 
hospital rooms and charges had also been col- 
lected from out-patients and, therefore, the 
appellant cannot be permitted to take advantage 
of Sec.123(e) of the Act. An objection that the 
appellant had an effective alternative remedy was 
also put forward. 

3. The learned Judge, who heard the writ petition, 
took the view that the use of the word ‘rent’ in the 
proviso should be regarded as having been used in 
a comprehensive or in a very wide and general 
sense to include collection of any charges from the 
person or persons using the property, by those 
whorun the hospital, and, therefore, the benefit of 
exemption claimed by the appellant under 
Sec.123(e) of the Act cannot be availed of by the 
appellant. In the result, the learned Judge dis- 
missed the writ petition, the correctness of which 
is questioned in this appeal. 

4. Learned counsel for the appellant, referring to 

the contents of the bills issued to the patients, who 
had visited the hospital for treatment, contended 
that the charges paid by the patients were in the 
nature of hospital stoppages for services rendered 
and for bed, linen, nursing and para-medical serv- 
ices and charges for electricity, while the patients 
remained in the hospital and such payments can, 
by no means, be regarded as ‘rent’ as contemplated 
in the proviso to Sec.123(3) of the Act as to 

disentitle the appellant from claiming the benefit 

of exemption. It was also submitted that the use of 
the word ‘rent’ contemplated letting out and the 
relationship of landlord and tenant being brought 
into existence and the occupation of a bed by a 
patient was only permissive and did not confer any 
exclusive possession or enjoyment and the word 
‘rent’ cannot be given a comprehensive or wide 
meaningas to include any payment, irrespective of 
the character of the payment and also ignoring the 
circumstances leading to such payment. Refer- 
ence in this connection was also made to the 
decision of the Supreme Court in State of Punjab 

v. British India Corporation Ltd. ALR. 1963 S.C. 

1459; (1964)2 S.C.R. 114 and New Delhi Holy 
Family Hospital Society y. Delhi Municipality, A.R. 

1984 Del. 84. On the other hand, learned counsel 
for the respondent submitted that though it may 
be that the appellant had received amounts from 
the patients, who had come to the hospital, either 
as bed and linen charges, nursing and 
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para-medical services, charges for tests, etc., the 
payments were really for the use of the premises 
and regarded as consideration for such use, the 
payments were only ‘rent’ as contemplated in the 
proviso and therefore, the exemption was rightly 
refused. 

5. Before proceeding to consider the aforesaid 
contentions, it has to be stated that there is no 
dispute now before us, that the hospital run by the 
appellantis a charitable hospital and that the only 
ground on which the benefit of exemption is now 
denied to the appellant is that rent is paid by the 
person or persons using the hospital, though the 
hospital had the benefit of such exemption till 
31.3.1982. In order to ascertain the character of 
the payments made by the persons using the hos- 
pital, it becomes necessary to scrutinise the bills 
issued, which have been placed by the appellant 
before us. It is seen from the bills produced that 
they are all itemised bills. In the bill dated 21.9.1984 
relating to Master K.P.Manoj, the total charges 
have been arrived at Rs.670.75 and that is made up 
of clinical lab testing charges Rs.20 medicines 
Rs.101.20, injections and dressings Rs.89.70, 
operation charges Rs.375 and other charges 
Rs.64.85. Similarly, it is seen from the bills dated 
5.5.1983, 19.2.1985 and 24.2.1985 relating to Mr. 
Veluswamy, Mr.Natarajan and Ms.Lakshmi that 
the total amount of the bill is comprised of several 
different items of charges, like bed charges, medi- 
cines, x-ray charges, clinical lab testing charges, 
operation charges and other charges. The other 
charges referred to are for the junior and senior 
doctors visiting the patients twice a day as could be 
gathered from the details for other charges pro- 
vided by the appellant. From the other bills relat- 
ing to Mr.Shanmugasundaram and Miss. Vasanthi 
also it is seen that the charges have been shown 
itemised as above. From the manner in which the 
charges have been collected under the aforesaid 
different heads and paid, it is difficult to hold that 
such charges had been paid by way of rent by the 
patients visiting the hospital for purposes of treat- 
ment. Apart from x-ray charges, charges for clini- 
cal lab testing, medicine, injection and dressings, 
operation charges and other charges, which are 
really in the nature of charges paid for rendering 
ofservice, the collection of bed charges are clearly 
referable to the provision of bed with blanket, 
linen, maintenance of beds and changing the linen, 
maintenance of room, attendance by nurse, charges 
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for electricity and water and other para-medical 
services. The amounts paid by the patients cannot, 
in our view, be equated or treated as ‘rent’ but 
represent charges paid for all the services ren- 
dered under the different heads mentioned above. 
We may in this connection usefully make a refer- 
ence to volume 27 of Halsbury’s laws of England, 
fourth Edition, paragraph 212, where it has been 
stated that as rent can only be reserved ona demise 
of corporeal hereditary tenements the following 
payments, even though recoverable by virtue of 
the contract, are not rent; payments on account of 
service charges, which is not reserved as a rent. 
We also find it difficult to construe the charges 
paid by a patient for use and occupation ofa room 
in the hospital, while under treatment or even the 
charges paid for rendering services, as ‘rent’ and 
mercly on the basis of occupation of a room by a 
patient and payment of charges therefor and also 
for other services, the relationship oflandlord and 
tenant cannot be stated to have been brought into 
existence. Thus, on a scrutiny of the bill’s placed 
before us as well as the different heads under 
which the charges had been collected, we are of the 
view that the payment of hospital charges or stop- 
pages cannot, on the facts and circumstances of 
this case, be regarded as payment of ‘rent’ by the 
patients. 
6. A reference to some of the provisions of the Act 
would be necessary to find out whether a payment 
of the kind aforesaid was at all contemplated as 
‘rent’ found in the proviso to Sec.123(3) of the 
Act. The word ‘rent’ has not been defined in the 
Actand thatis clearly indicative that the intention 
of the Legislature was that the question should be 
decidea on consideration of facts of each case, 
when a controversy over it arose. Necessarily, 
therefore, from the provisions of the Act, the 
meaning of the word ‘rent’ has to be gathered. 
Sec.117 of the Act, occurring in Chapter V of the 
Act, relating to Taxation, refers to the levy of 
property tax by the council. Sec.118 of the Act 
provides fora resolution of the Council determin- 
ing to levy the tax as well as the rate and the date 
from which such tax shall be levied. With particu- 
lar reference to property tax, under Sec.121(1) of 
the Act, the council by resolution is enabled to 
determine the levy of property taxon all buildings, 
except those exempted by or under the Act or any 
other law. Sec.121(2) of the Act, after referring to 
the levy of Property Tax at a percentage of the 
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annual value of buildings, as may be fixed by the 
council, further provides that the aggregate of the 
percentage shall not be less than fifteen and a half 
percent or greater than thirty-five percent of its 
annual value. The Commissioner is empowered to 
determine the annual value of any building for 
purposes of assessing the property tax under 
Sec.121(3) of the Act. Sec.122(2) of the Act, deal- 
ing with the method of assessing the property tax, 
provides that the annual value of lands and build- 
ings shall be deemed tobe the gross annual rent at 
which they may reasonably be expected to let from 
month to month or from year to year less certain 
deductions, which are not relevant for the present 
case. Sec.123 catalogues the exemptions from 
payment of property tax available in respect of 
buildings and lands. Sec.123(3) of the Act and the 
proviso are important Sec.123(e) of the Act 
exempts from property tax charitable hospitals 
and dispensaries, but not including residential 
quarters attached thereto. Though asa charitable 
hospital, the building may be entitled to the bene- 
fit of exemption, the availability of such exemp- 
tion, is further qualified by the proviso to the 
following effect: 
“Provided that nothing contained in clauses 
(a), (c) and (e) shall be deemed to exempt from 
property tax any building or land for which 
rent is payable by the person or persons using 
the same for the purposes referred to in the 
said clauses”, 
On a consideration of the aforesaid provisions, it 
is clearly seen that property tax is leviable on 
annual value and the annual value in turn is based 
On gross annual rent, on the basis of letting from 
month to month or year to year. The exemption is 
thus made available with reference to the levy of 
property tax on the basis of annual value deter- 
mincd on gross annual rent either from month to 
month or from year to year. In other words, the 
entire scheme for the levy of property tax is based 
onrent, which is gross annual rent, based either on 
a monthly tenancy or a yearly tenancy. The ‘rent 
contemplated for purposes of ascertaining the 
annual value and also for levying the property tax 
cannol, in our view, be different for purposes of 
denial of exemption as per Sec.123(e) read with 
the proviso. A consideration of the scope of 
exemption from payment of property tax, with ref- 
erence to buildings in the other clauses, would 
also indicate that in certain cases, the building or 
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the property cannot at all be let out for rent and 
that perhaps is the reason why they have not been 
included in the proviso excepting cases falling 
under clauses (a), (b) and (c). For instance, an 
ancient monument falling under clause (b) cannot 
normally be let out and, therefore the benefit of 
exemption has been given with the qualification 
that it is not used as residential quarters or public 
Office. This would mean that though no ancient 
monument can normally be let out either as resi- 
dential quarters or for public office, such letting 
cannot be totally ruled out and if theyare so let out 
for use as residential quarters or public office, 
then the benefit of exemption may not be avail- 
able. A burial ground as found in clause (g) cannot 
be normally let out for rent either monthly or even 
yearly. Likewise, clause (i) relating to bed ofa river 
or canal, cannot be ordinarily thought of as prop- 
erty, which can be let out for rent. The buildings 
belonging to the Central Government are nor- 
mally used for its own purposes and are not let out. 
In cases where the property is such that it cannot 
belet outatall as for instance, ancient monument, 
when not used as residential quarters or public 
Office, burial and burning grounds, bed of a river 
or a canal, the Central Government Buildings, 
falling under clauses (d), (f), (g), (i) and (j), 
exemption appears to be total. However, with ref- 
erence to the buildings falling under clauses (a), 
(c) and (e) there is a possibility of the place being 
made available for use by others on payment of 
rent for such an event, the benefit of exemption 
may not be available. With reference to a place of 
public worship falling under clause (a) there-may 
be a possibility of the place being made available 
for use by others on payment of some amounts for 
such use. Likewise a choultry and a hospital can 
also be let out to others on rent and if that is done, 
then, the exemption is not available. It is thus seen 
that the property tax leviable based on annual 
value is relatable to the gross annual rent, cither 
from month to month or from year to year and the 
periodicity of payment either from month to month 
or from year to year, indicates clearly that the word 
‘rent’ could not have been used in a wider sense, 
but only ina strict and narrower sense of payment 
by a tenant to a landlord for the demise of the 
property. In this case, the amounts paid by the 
patients, who use the hospital as well as the range 
of services provided by it, cannot be regarded as 
‘rent’ paid by them in the narrower sense in which 
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it is intended under the provisions referred to 
earlier. Though Icarned counsel for the appellant 
relied upon the decision reported in New Delhi 
Holy Family Hospital Society v. Delhi Municipality, 
A.I.R. 1984 Del. 84, we find that it does not assist 
the appellant in any manner. Reference, however, 
in this connection may be made to the decision of 
the Supreme Court reported in Stare of Punjab v. 
British India Corporation Ltd., (1964)2S.C.R. 114: 
ALR. 1963 S.C. 1459, strongly relied upon by 
learned counsel for the appellant. Amongst oth- 
ers, the Supreme Court had occasion to consider 
the meaning of the word ‘rent’ in clause (ii) of 
Rule 18(4) of Punjab Urban Immovable Property 
Tax Rules, 1941 for purposes of availing the bene- 
fit of exemption. At pages 123 and 124, the 
Supreme Court observed as follows: 
“In its wider sense rent means any payment 
made for the use of land or buildings and thus 
includes the payment bya licensee in respect of 
the use and occupation of any land or building. 
In its narrowcr sense it means payment made 
by tenant to landlord for property demised to 
him... In seeking an answer to this question it 
is legitimate to examine the use of the word 
‘rent’ in the Act for which these rules were 
made. At the time the rules were first made in 
1941 the Act used the word “rent” only in two 
sections. Firstin Sec.5 where in providing how 
the annual value of land or building shall be 
ascertained the legislature said that it shall be 
ascertained by cstimating the gross annual rent 
at which such land or building might reasona- 
bly be expected to let from year to year. It is 
absolutely clear that here the word “rent” is 
used in its strict and narrower sense of pay- 
ment by tenant to landlord for demised prop- 
erty..... In the absence of anything to indicate 
the contrary, it would be reasonable to think 
that the rule-making authority would not depart 
from the meaning in which it had reason to 
believe that the legislature had used the word, 
and that it used the word in clause (ii) of Rule 
18(4) in the same narrower sense of payment 
by tenant to landlord for demised property. 
Our conclusion therefore is that the word “rent” 
in clause (ii) of Rule 18(4) means payment to a 
landlord by a tenant for the demised property and 
does not include payments made by licensees”. 
7. Though the attention of the learned Judge, had 
been drawn to this decision of the Supreme Court 
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in State of Punjab v. British India Corporation Ltd., 
(1964)2S.C.R. 114: ALR. 1963 S.C. 1459, we find 
that apart from referring to it, as a decision which 
can be seen with advantage, the learned Judge has 
not otherwise dealt with it. In view of the aforesaid 
decision of the Supreme Court, ona consideration 
of the releyant provisions of the Act referred to 
earlier, we are clearly of the view that the pay- 
ments made by the patients to the hospital by way 
of hospital charges, or stoppages or even service 
charges, cannot be equated to “rent” as contem- 
plated under the provisions of the Act and the 
denial of the benefit of exemption to the appel- 
lant, on that score cannot be sustained. We may 
also observe in this connection that when it was 
not disputed that the hospital run by the appellant 
was entitled to the benefit of exemption under 
Sec.123(e) of the Act, unaffected by the proviso, 
till 31.3.1982, it is not known how the appellant 
could be denied the benefit of such exemption 
from 1.4.1982. We have carefully perused the order 
passed by the respondent and we do not see any 
reason whatever for denying the benefit of exemp- 
tion prayed for by the appellant. In the impugned 
order, it has also not been stated as to why the 
appellant is not entitled to the benefit of exemp- 
tion from 1.4.1982, when it had enjoyed such a 
benefit till 31.3.1982. There is also no indication 
therein whether the character of the payments 
made by the patients taking treatment in the hos- 
pital underwent a change between 31.3.1982 and 
1.4.1982 and in this view also, the refusal of 
exemption prayed for by the.appellant cannot be 
upheld. We, thercfore, allow the writ appeal with 
costs, setting aside the dismissal of W.P.No.9701 
of 1983 and that writ petition will stand allowed, as 
prayed for by the appellant. Counsel’s fee Rs.2,000. 


BS. =-=- Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan, J. 
C.R.P.Nos.2348 to 2351 of 1992 

. 18th September, 1992. 
V.Shanmugha Mudaliar ...Petitioner 


v. 
IX Assistant Judge, City Civil Court, Madras and 
another ... Respondents. 


Constitution of India (1950), Art.227 - Exercise of 
Power under - When justified - Ifmay be exercised to 
prevent abuse of process of court. 
A Division Bench of the M.P.High Court in Ram 
Ratan y. Mathura Prasad, A.I.R. 1971 M.P. 69, has 
held that the High Court must exercise its powers 
of superintendence under Art.227 of the Consti- 
tution when there was a clear abuse of the process 
of the court. [Para. 16] 
In the present case, there can be no doubt what- 
ever that there is gross abuse of the process of the 
court by the second respondent and the three 
applications filed by him were wholly unsustain- 
able in law and they would even amount to con- 
tempt of court. There cannot be a more fit case in 
which Art.227 of the Constitution can be invoked. 
[Paras. 18 & 21] 
Cases referred to: 
Ganga Bai v. Ratankumar, A.I.R. 1983 Bom. 291. 
[Paras. 11, 13] 
East India Commercial Company v. Collector of 
Customs, ALR. 1962 S.C. 1893. (Para. 16] 
Ram Ratan v. Mathura Prasad, A.I.R.1971 M.P. 69. 
[Para. 16] 
Maneck Custonji v. Sarafazalai, A.J.R. 1976 S.C. 
2446. [Para. 16] 
Mohd. Yunus v. Mohd. Mustaquim, A.I.R. 1984 
S.C. 38. [Para. 17] 
Petitions under Art.227 of the Constitution of 
India praying the High Court to revise theorder of 
the City Civil Court (IX Assistant Judge), Madras, 
dated 22.4.1992 and made in E.A.Nos.1669, 1670, 
1671 and 1672 of 1992 in E.P.No.831 of 1981 in 
O.S.No.923 of 1962, respectively. 
P.Seshadri, for Petitioner. 
G.Rajagopalan for K.Kumaraswami, for 
Respondent No.2. 
The Court made the following 
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ORDER: The matter has a long history and I had 
occasion to consider the same at an earlier stage 
also. The brief facts leading to the present revision 
petitions are as follows: 

Petitioner obtained a decree in O.S.No.923 of 
1962 on the file of the City Civil Court, Madras, on 
3.3.1964 for declaration of his title to the suit 
property and for recovery of possession from the 
defendants. An appeal was filed by the contesting 
5th defendant in thesuit, in A.S.No.311 of 1964 on 
the file of this Court and it was dismissed on 
29.3.1971. A petition for execution was filed and 
delivery was ordered in E.P.No.831 of 1981. The 
present second respondent caused an obstruction 
on the ground that he had purchased the property 
from the judgment-debtor and a petition was filed 
by the petitioner for removal of obstruction in 
E.A.No.1796 of 1982 and that was ordered on 
11.4.1982. The second respondent filed a petition 
under Sec.47, C.P.C. in E.A.No.1487 of 1983 

contending that the property which was purchased 

by him was not the subject matter of the suit and 
the decree. That application was dismissed on 
26.11.1990. Applications were filed by the peti- 
tioner for removal ofthe superstructure, for grant 
of police‘aid, for breaking open the lock and for 
amendment of the execution petition to include a 

new prayer instead of the old prayer. Those appli- 

cations filed by the petitioner were ordered on 

26.11.1990. 

2. Second respondent had filed a suit in O.S.No.786 

of 1984 for injunction restraining the petitioner 
from executing the decree on the ground that the 

property purchased by him was different from the 

suit property. That suit was pending till 19.6.1991 

when it was withdrawn by him. He filed LA.No.2002 
of 1984 for interim injunction pending disposal of 
the suit and that application was ordered origi- 

nally by the trial court and on appeal filed by the 

petitioner herein in C.M.A.No.114 of 1984, the 
order of injunction was vacated on 4.2.1985. A 
revision was filed by the second respondent herein 

in C.R.P.No.988 of 1985 and it was dismissed on 

22.12.1986. 

3. In the meanwhile, the second respondent filed 

an application for appointment of an advocate- 

commissioner to identify the property which was 

thesubject matter of the suit. That application was 
ordered and the petitioner challenged the same in 
C.R.P.No.3121 of 1985. That revision was allowed 
by this Court on 14.4.1985. The petitioner also 
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writ petitioner as in Clause 10 of the scheme the 
employees of the transferor-Bank will be gov- 
erned by the same terms and conditions of service 
asare applicable to themon 19.8.1989 for a period 
of three years. The writ petitioner has studied 
upto 5th Standard and she has two minor daugh- 
ters and one minor son. She has no other source of 
income. Hence she is entitled to be appointed on 
compassionate grounds. Even if her educational 
qualification is below the minimum required by 
the appellant-Bank the latter shall grant a relaxa- 
tion of the conditions in her case having regard to 
the special facts and circumstances of the case. 
25. Inall these cases, the writ petitioners excepting 
the petitioner in W.P.No.8668 of 1991, shall pro- 
duce the relevant certificates to prove their educa- 
tional qualifications before the appeliant-Bank. 
The latter shall give them appointment commen- 
surate with their qualifications. 

26. In the result the appeals are dismissed. Inso far 
as W.A.Nos.1543 to 1548 of 1992 are concerned 
the direction given by the learned single Judge is 
modified and the appellant-Bank is directed to 
appoint the writ petitioners within a period of 
three (3) months from to-day. Appointments shall 
be to such posts as are commensurate with their 
respective qualifications and as indicated above, 
There will be no order as to costs. 


BS. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thangamani, J. 


A.A.O.No.310 of 1986 30th April, 1993. 

Devagiri Plantations Ltd. Nagercoil and another 
p Appellants 

V. 

State of Tamil Nadu „Respondent. 


Civil Procedure Code (V of 1908), O.41, Rule 23 - 
Remand under -Powers of - Conditions for exercise 
- Suit disposed of by trial court on all issues - 
Appellate court if can order remand without 


MLJ 25 


Devagiri Plantations Ltd. v. State of Tamil Nadu (Thangamani, J.) 


193 
reversing decree of the trial court. 
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No doubt, the powers of remand under Rule 23 of . 


0.41, Civil Procedure Code are wide enough to 
take in not only the cases where the trial court had 
decided the cases on the preliminary point but 
also the case where the trial court had decided all 
the issues after considering the entire evidence on 
record and when the appellate court in the interest 
of justice feels that remand was just and proper. 
But the conditions prescribed for the exercise of 
the power of remand under O.41, Rule 23, Civil 
Procedure Code, are mandatory and not mere 
formality. To arrive at a finding on the material on 
record that the judgment of the trial court is 
erroneous and is liable to be reversed or set aside 
is acondition precedent for the appellate court to 
pass an order ofremand under O.41, Rule 23, Civil 
Procedure Code. It is settled law that where a suit 
has been disposed of by a trial court on an issue, 
the appellate court cannot make an order of remand 
for fresh disposal of the suit unless it reverses the 
decree of the trial court. In other words, the appel- 
late court should come to the conclusion that the 
judgment and decree of the trial court cannot be 
sustained before it can think of remanding the suit 
for fresh disposal. The question whether itis in the 
interests of justice to remand the case would arise 
only after the appellate court comes to the conclu- 
sion that the judgment and decree of the trial 
court are not sustainable and the appellate court 


reverses the same. [Para. 6] 
Cases referred to: 
Annamalai v. Narayanaswami Pillai, (1971)2 M.LJ. 
330. [Para. 3] 

Subramanian v. Kaliammal, (1986)2 M.LJ. 548. 
[Paras. 3, 6] 


Sowdammal (alias) Sundarammal v. Veerammal 
(1970)1 M.L.J. 205. [Para. 3] 

Kari Gounder v. Sagarmull, 81 L.W. 46 (S.N.). 
[Para. 4] 

P.Rama Rao v. P.Vimalakumari, A.I.R. 1969 A.P. 
216. [Para. 5] 

P.Ananthakrishnan Nair, for Appellants. 

The Court delivered the following 
JUDGMENT: The appellants instituted 
O.S.No.183 of 1981 in the Court of the Principal 
District Munsif of Nagercoil against the respon- 
dent State Government for declaration and 
injunction in respect of the suit items. The appel- 
lants based their claim to the properties on Ex. 
A-1 thesale deed dated 12.3.1952 executed by one 
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C.H.Simpson. Ex.A-25 is the photostat copy of 
the plaint appended to the sale deed. The sale 
deed covers an extent of 550 acres including the 
southern portion of old Survey No.2902 and a 
major part of old Survey No.2905 described as 
item 1 in the plaint schedule. Old Survey Nos.2904 
and 2907 described as item 2 in the plaint schedule 
are not expressly included in the sale deed. The 
case of the appellants regarding item 2 is that 
though these two survey numbers do not find a 
place in Ex.A-1, they come within the boundaries 
mentioned in the sale deed. The Government 
resisted the action contending that item 2 is a 
poramboke land. The trial court after an elaborate 
discussion on the evidence on record found that 
old Survey Nos.2904 and 2907 correlate new 
R.S.No.774 and it lies in lekkom 28. And posses- 
sion of this item 2 remains with vendor under 
Ex.A-1. Besides, from the boundary description 
and plan the trial court found that the vendor 
under Ex.A-1 had conveyed old Survey Nos.2904 
and 2907 as part ofold Survey No.2908. These two 
Survey Nos.2904 and 2907 form a small packet of 
land surrounded by patta land comprised in lekkom 
28. And accordingly it decreed the suit as prayed 
for without costs. The defendant took up the 
matter in appeal before the Sub Judge, Nagercoil 
in A.S.No.36 of 1982 on his file. Thé lower appel- 
late court while confirming the finding of the trial 
court on item 1, had remanded the matter to the 
trial court to find out whether item 2 isa patta land 
belonging to the present appellants or poramboke 
field. And this civil miscellaneous appeal is 
directed against the said order of remand. 

2. It is significant to note that the lower appellate 
court has not rendered any finding as to the nature 
and character of the lands described in item 2. It 
simply states that the Commissioner appointed in 
the case has failed to find out whether item 2 is a 
patta land or a poramboke land. The Commis- 
sioner’s report does not indicate whether item 2 is 
covered by Ex.A-1 sale deed or not. The Govern- 
ment have filed certain documents to prove that 
the disputed property is poramboke land. Curi- 
ously enough without going through the docu- 
ments and discussing them, learned Subordinate 
Judge has remarked that we cannot give a verdict 
as to the character of the lands from these docu- 
ments. And without discussing the Commissioner's 
report the lower appellate court goes on to say 
that the trial court went wrong in holding item 2 is 
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patta land on the basis of the report of the.Com- 
missioner. So, he was remitting the case to the trial 
court to render a finding as to whether item 2 is a 
patta land or a,poramboke land. Needless to say 
that the approach of the court below is erroneous 
and contrary to the provisions of O.41 Rules 23 to 
29, C.P.C. 
3. The scope and object of 0.41, Rule 23 were 
considered by a single Judge of this Court in 
Annamalai v. Narayanaswami Pillai, (1971)2 M.LJ. 
330, wherein it has been observed that 
“O.41, Rule 23, as amended in Madras states: 
“Where the court from whose decree an 
appeal is preferred has disposed of the suit 
upon a preliminary point and the decree is 
reversed in appeal, or where the appellate 
court in reversing or setting aside the decree, 
under appeal considers it necessary in the inter- 
ests of justice to remand the case, the appellate 
court may by order remand the case.......” 0.41, 
Rule 24, says that, where the evidence on rec- 
ord is sufficient to enable the appellate court 
to pronounce judgment, the appellate court 
may, after resettling the issue, finally deter- 
mine the suite O.41, Rule 25 says that, if the 
trial court omitted to frame or try any issue, the 
appellate court may refer the same to the trial 
court for taking additional evidence. But the 
appeal will have to be finally disposed of by the 
appellate court. 0.41, Rule 27, deals with 
reception of evidence. It has been pointed ina 
number of decisions by this Court, for example, 
Subramanian v. Kaliammal, (1986)2 M.LJ. 548 
and Sowdammal (alias) Sundarammal y. Veer- 
ammal (1970)1 M.L.J. 205, (Where the prior 
decisions are referred to) that, where the learned 
District Munsif has considered the evidence 
adduced before him and come to some conclu- 
sion, the appellate court should not normally 
remand the case. It should see first whether it 
cannot dispose of the case itself under 0.41, 
Rules 24, 25,26and 27. Onlyif itis not possible 
so to do and it is necessary in the interests of 
justice to remit the suit, remand should be 
resorted to.” ` 
4. In Kari Gounder y. Sagarmull, 81 L.W. 46 (S.N. ), 
in an appeal against the dismissal of a suit for 
recovery of money involved in a dishonoured cheque, 
the appellate court set aside the judgment of the 
trial court and directed additional evidence to be 
taken, and remanded the case to-the trial court. 


I1] Mary Selvam v. Santhosham 


Held: , 
“It is settled law that the mere reception of 
additional evidence at the appellate stage will 
not by itself justify an order.of remand. Under 
©O.41, Rule 23 of the Code of Civil Procedure, 
before the judgment ofthe trial court could be 
set aside, it is necessary to show that it had to 
be set aside, and-this cannot be stated when on 
the materials available before it, the trial court 
wrotea proper judgment. It isimmaterial ifthe 
judgment was wrong, If the judgment was wrong 
it was the duty of the appellate couft to correct 
it”. 
5. In P.Rama Rao v. P.Vimalakumari, A.I.R. 1969 
A.P. 216, it has been held that where the trial court, 
after considering the entire evidence on record, 
had given specific finding on each issue framed by 
itand the lower appellate court, without consider- 
ing the evidence or arriving at a conclusion that 
the material findings of the trial court were erro- 
neous, set aside the decree and judgment of the 
trial court and remanded the suit for disposal 
according to law affording an opportunity to one 
of the party to examine certain witnesses, the 
order of remand was illegal.” 
6. Even incase the lower appellate court has found 
the re-issuance of Commissioner’s warrant neces- 
sary to decide the controversy in the.suit what it 
should do is not to remand the entire suit under 
0.41, Rule 23, but issue a Commission under 
0.26, Rule 9, C.P.C. The appellate court itself has 
the power to issue a commission for local inspec- 
tion in the same manner in which a trial court can 
act under 0.26, Rule 9. No doubt, the powers of 
remand under Rule 23 of 0.41, C.P.C. are wide 
enough to take in not only the cases where the trial 
court had decided the cases on the preliminary 
point but also the case where the trial court had 
decided all the issues after considering the entire 
evidence on record and when the appellate court 
in the interest of justice feels that remand was just 
and proper. But the conditions prescribed for the 
exercise of the power of remand under O.41, Rule 
23,.C.P.C. are mandatory and not a mere formal- 
ity. To arrive ata finding on the material on record 
that the judgment of the trial court is erroneous 
and is liable to be reversed or set aside is a condi- 
tion precedent for the appellate court to pass an 
order of remand under O.41, Rule 23, C.P.C. Asit 
has been pointed out in Subramanian y. Kaliam- 
mal, (1986)2M.L.J. 548, so tong as that finding has 
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not been arrived at, there is no scope for the 
appellate court reversing or setting aside the judg- 
ment and decree of the trial court and as a conse- 
quence thereof remanding the suit for fresh dis- 
posal. It is settled law that where a suit has been 
disposed of by a trial court on all issues, the 
appellate court cannot make an order of remand 
for fresh disposal of the suit unless it reverses the 
decree of the trial court. In other words, the appel- 
late court should come to the conclusion that the 
judgment and decree of the trial court cannot be 
sustained before it can think of remanding the suit 
for fresh disposal. The question whether it is in the 
interests of justice to remand the case wauld arise 
only after the appellate court comes to the conclu- 
sion that the judgment and decree of the trial 
court are not sustainable and the appellate court 
reverses the same. While so, it is evident that the 
order of remand passed by the lower appellate 
court in this case is unsustainable. 

7. In the result, the appeal is allowed and the 
judgment and decree of the lower appellate court 
are set aside and the lower appellate court is 
directed to consider the entire evidence afresh and 
render a finding in respect of suit item No.2. Since 
the finding of the trial court regarding suit item 1 
is already confirmed by the lower appellate court, 
it need not render any verdict on suit item No.1 
once again. No costs in this appeal. 


BS. 


Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 


C.R.P.Nos.588 and 589 0f 1993 26th April, 1993. 


Mary Selvam ... Petitioner 
v. 
Santhosham and another „Respondents. 


Civil Procedure Code (Vof(1908), Sec.115 - Refusal 
torecalla witness when the Court had earlier permit- 
ted such recall - Whether amounts to adjudication of 
some right of the party for the purpose of suit - 
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Revision, if would lie against such order. 
Refusal to recall a witness whom the very same 
court had earlier permitted recall of the witness 
for tendering evidence would certainly amount to 
adjudication for the purpose of the suit of some 
right of the party, in controversy. As such the 
instant case will squarely fall within the purview of 
the ratio which can be deduced from the dicta of 
the Apex Court in Baldevdas Shivlal v. Filmistan 
Distributors, A.LR. 1970 S.C. 406. The order passed 
by the court below cannot be maintained. 
[Paras. 4 and 6] 
Cases referred to: 


Palia Bewa v. Parbati Kumar, ALR 1986 Ori. 62 [Para.A] 
Baldevdas Shivlal v. Filmistan Distributors, A.LR. 
1970 S.C. 406. (Para. 4] 

Manohar Lal v. Valerior (Gawnpore) P. Ltd., 
A.I.R.1930 All. 327, [Para. 4] 

Central Bank of India v. Gokal Chand, A.ILR. 1967 
S.C. 799, [Para. 5] 

T.M.Natarajan v. Subbaraya Mudaliar, (1989)1 
L.W. 298. [Para. 6] 

Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the order of the Court of 
the District Munsif, Krishnagiri,-dated 19.1.1993 
and made in G.Nos.448 and 449 of 1993 in 
O.S.No.157 of 1987. 

Miss V.Sumathi, for Respondents. 

The Court made the following 

Order: These revision petitions are directed against 
the orders of dismissal passed in two applications 
filed in O.S No.157 of 1987 on the file of the 
District Munsif, Krishnagiri, for reopening the 
case and for recalling P.W.4 and examining him. 

2. Mr.T.Srinivasa Raghavan, the learned counsel 
appearing for the revision petitioner, would sub- 
mit that earlier an application was filed by the 
revision petitioner for examining the commis- 
sioner appointed by court as P.W.4 and that was 
allowed and since at that time the commissioner 
was not available for tendering evidence, the revi- 
sion petitioner could not produce him as a witness 
and so later on when the commissioner was avail- 
able for tendering evidence, revision petitioner 
wanted to examine him to tender further evidence, 
which would throw light on the case, and so the 
revision petitioner filed petition for reopening 
the case and recalling him as a witness but the court 
below has rejected her claim. The learned counsel 
would further submit that when the court below 
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itself had allowed the revision petitioner to exam- 
ine him as a witness and only because of the non- 
availability of the Commissioner, the petitioner 
could not examine him and as the petitioner was 
constrained to file another application for recall- 
ing him and examining him ata later stage and the 
lower court is not correct in dismissing the peti- 
tion, when the very same court below had earlier 
permitted the petitioner to recalling him and 
examining him. Per contra, Miss V.Sumathi, the 
learned counsel appearing for the respondents, 
would submit that no revision will lie on the orders 
of the court below dismissing the petitioner for 
recalling a witness. 
3. I have carefully considered the submissions 
made by learned counsels. The revision petitioner 
had earlier filed petition for recalling P:W.4 and 
examining him further. That was allowed by the 
court below. According to the revision petitioner, 
since Commissioner was not available for tender- 
ing evidence, he could not examine him at that 
stage and so the revision petitioner later filed 
petition to reopen the case and to examine him 
and the court below is not correct in rejecting that 
petition. When the court below had found it nec- 
essary to examine him and permitted recall of this 
witness at an earlier stage, lam clear that the court 
below is not correct in rejecting the claim of the 
revision petitioner to examine him ata later stage, 
on the ground that on the earlier occasion he was 
not available for examination. The case is now 
before the trial court. The evidence which the 
lower court itself sought would be necessary, cannot 
be rejected at a later stage because the revision 
petitioner could not let in that evidence an on 
earlier occasion when opportunity was given to 
him. So Iam convinced that the orders of the court 
below are not correct. 
4. The next point to be considered is the legal 
point. Miss V.Sumathi, would submit that this is 
not an order on which a revision petition’can be 
filed under Sec.115, Civil Procedure Code. For the 
purpose of convenience, the relevant portion of 
Sec.115, C.P.C. needs extraction. It reads as 
follows: 

“115. Revision: (1} The High Court may call for 

the record ofany case which has been decided by 

any Court subordinate to such High Court and 

in which no appeal lies thereto, and if such 

subordinate court appears. 

(a) to have exercised a jurisdiction not vested 
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in it by law, or 
(b) to have failed to exercise a jurisdiction so 
vested, or 
(c) to have acted in the exercise of its jurisdic- 
tion illegally or with material irregularity, the 
High Court may make such order in the case as 
it thinks fit: 
Provided that the High Court shall not, under 
this section, vary or reverse any order made, or 
any order deciding an issue, in the course ofa 
suit or other proceeding, except where 
(a) the order, if it had been made in favour of 
the party applying for revision, would have 
finally disposed of the suit or other proceed- 
ings, or 
(b) the order, if allowed to stand, would occa- 
sion a failure of justice or cause irreparable 
injury to the party against whom it is made.” 
[Emphasis supplied. | 
In Palia Bewa v. Parbati Kumari, A.1.R.1986 
Ori. 62, an order was passed by the trial 
Court, allowing an application for „recalling the 
plaintiff who figured as P.W.4 to cross-examine 
her since her evidence was over by the time defen- 
dant 12 was added as a party and who filed a 
petition for recalling P.W.4. Aggrieved by that 
order, revision was filed in the High Court under 
Sec.115, C.P.C. It was held that an order allowing, 
recalling of the plaintiff for cross-examination will 
not be “any case which has been decided” falling 
under Sec.115, C.P.C. In this ruling, the learned 
Judge had referred to the ruling of the Apex Court 
in Baldevdas Shivial v. Filmistan Distributors, A.L.R. 
1970 S.C. 406, in which the Apex Court has laid as 
follows: 
“A case may be said to be decided if the court 
adjudicates for the purpose of the suit some 
right or obligation of the parties in contro- 
versy; every order in the suit cannot be 
regarded as a case decided within the meaning 
of Sec.115, C.P.C.” 
The facts of the case on which the aforesaid ruling 
of Orissa High Court was given and the facts of the 
instant case are totally different. So that ruling 
cannot be applied in this case where a party was 
prevented from recalling a witness to tender evi- 
dence; whereas the very same court on an earlier 
occasion allowed recalling of the same witness for 


tendering evidence. Furthermore the ratio of the - 


aforesaid dicta of the Apex Court would only go to 
the heip of the revision petitioner herein. Refusal 
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to recall a witness when the very same court had 
earlier permitted recall of the witness for tender- 
ing evidence would certainly amount to adjudica- 
tion for the purpose of thesuit ofsome right ofthe 
party, in controversy. As such the instant case will 
squarely fall within the purview of the ratio which 
can be deduced from the aforesaid dicta of the 
Apex Court. Miss.Sumathi, would rely upon 
Manohar Lal v. Valenor (Cawnpore) P. Ltd., 
A.I.R.1930 All. 327. In it, it was held that an order 
refusing the request of the applicant to recall a 
witness for further cross examination is not an 
order adjudicating upon any right or liability of 
the parties in controversy. The facts of the case 
before me are different from the facts of the case 
in this ruling. Even otherwise, with respect, I am 
not in agreement with the view expressed by the 
Allahabad High Court. 

5. Miss.Sumathi would further rely upon Central 
Bank of India v. Gokal Chand, A.I.R. 1967 S.C. 799. 
That is a case arising out of Delhi Rent Control 
Act. In that case, orders passed on interlocutory 
application under Secs.36 and 37 of the said Act, 
cameup for further consideration. Thosesections 
relate to summoning of witnesses, discovery, pro- 
duction and inspection of documents, issue of a 
commission for examination of witnesses, inspec- 
tion of premises, fixing of date of hearing and 
admissibility of a document or the relevancy of a 
question. It was held that all those interlocutory 
orders are steps taken towards the final adjudica- 
tion and for assisting the parties in the prosecu- 
tion of their case in the pending proceeding and 
they regulate the procedure only and do not effect 
any right or liability of the parties. It was further 
held that the legislature could not have intended 
that the parties would be harassed with endless 
expenses and delay by appeals from such proce- 
dural orders. That ruling was rendered in a case 
arising in Delhi Rent Control Act proceedings 
and different considerations arises while consid- 
ering Sec.115, C.P.C. 


6. Mr.T.Srinivasaraghavan, learned counsel for 
the revision petitioner would rely upon 
T.M.Natarajan v. Subbaraya Mudaliar, (1989)1 
L.W. 298, in which case, similar question came up 
for consideration. Considering the various 
authorities placed before him, Justice Sathiadev 
has held as follows: 

“The reliefs claimed in the two petitions, whether 
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allowed or rejected, results in finding out the 
truth of the claim made by the defendant, and 
if evidence in this regard is not allowed to be 
adduced, the rights of the parties would be 
greatly prejudiced. As held by the Supreme 
Court, the Court will have to adjudicate for the 
purposes of the suit upon the right or obliga- 
tion of the parties in controversy, and hence 
the revision pctitions filed are maintainable.” 
7. In view of the above, I am clear that the orders 
passed by the court below cannot be sustained and 
liable to be set aside and are set aside and both 
C.R.P.Nos.588 and 589 of 1993 arc allowed. Con- 
sequently, both she applications filed in the trial 
court in G.Nos.448 and 449 in O.S.No.157 of 1987 
on the file of District Munsif, Krishnagiri shall 
stand allowed. Both the learned counsels would 
submit that the trial of the suit may be directed to 
be expedited. The court below is directed to expe- 
diate the suit and dispose of it as early as possible 
preferably within a period of three months from 
the date of receipt of copy of this order. 


BS. Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: K.M. Natarajan, J. 


C.R.P.No.3472 of 1992 23rd April, 1993. 
Mrs. Indirani Ammal ... Petitioner 
v. 

D.Subramania Mudaliar ... Respondent. 


Succession Act (XIX of 1925), Sec.214 - Daughters 
of deceased person filing suit for return of amount 
misappropriated by defendant and which was ille- 
gally taken from the deceased - Plaintiff whether 
should produce succession certificate. 

The father of the plaintiff ‘A’ was possessed of 
some land and he sold it for Rs.31,000 and 
invested it on mortgages and promissory notes. 
He died in 1975. His wife ‘K’ who is the mother of 
the plaintiff sold a house for Rs.15,500 and also 
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collected the debts payable to ‘A’ by way of mort- 
gages and pronotes and invested them in Bank. 
She also owned jewels. The defendant induced ‘Kk’ 
tocomeand live with him. He played a fraud on K’ 
and transferred the bank account jointly in his 
name and that of ‘K’ and later on withdrew the 
amount. He induced ‘K’ to file suits and collected 
Rs.18,000 from her debtors and appropriated them 
also. He also took the jewels and some vessels 
from ‘K’. On the death of ‘K on 19.1.1989 the 
plaintiff filed a suit for the recovery of the amounts 
misappropriated by the defendant. Onacheckslip 
made by the District Judge during the annual 
inspection, the Subordinate Judge directed the 
plaintiff to produce a Succession Certificate, tak- 
ing the amounts claimed to be a debt. In revision, - 
Held: Applying the ratio in the decisions in Saheb 
Ram v. Gobindi (1921) 60 I.C. 774, Ram Avadh v. 
Kedar Nath, A.1.R. 1976 All. 283, Shadi Jan v. Waris 
Ali, (1921) 43 LL.R. AIL 493, Venkatalakshmi Ammal 
v. Central Bank of India, 69 L.W. 557 and Anehakana 
Sur v. Abani Bhusan, A.I.R. 1982 Cal 378, to the 
facts of the case, it is clear that no succession 


certificate is necessary. [Para. 7] 
Cases referred to: 

Gajendra Nath v. Sulochana, A.I.R.1935 Cal. 338. 
[Para..2] 


Saheb Ramy. Gobindi, (1921) 601.C. 774. [Para. 7] 
Ram Avadh v. Kedar Nath, A.1.R.1976 All. 283. 
[Para. 7] 

Shadi Jan v. Waris Ali, (1921)43 I.L.R. All. 493. 
[Para. 7] 

Venkatalakshmi Ammal v. Central Bank of India, 
69 L.W. 557. [Para. 7} 

Anehakana Sur v. Abant Bhusan, A.I.R. 1982 Cal. 
378. [Pata. 7] 

Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
the Subordinate Judge, Tirupathur, dated 29.9.1992 
and made in Check Slip O.S.No.31 of 1991. 
P.Jayaraman, for Petitioner. 

R Swaminathan, Additional Government Pleader, 
for State. 

The Court made the following 

ORDER: This revision arises out of the order 
passed by the Subordinate Judge, Tirupattur on 
the checkslip issued by the learned District Judge, 
Vellore, in O.S.No.31 of 1991 on the file of the 
Subordinate Judge, Tirupattur. It isseen from the 
checkslip issued during the course of the annual 
inspection of the said court for the year 1991 that 


I] Indirani Ammal v. Subramania Mudaliar (Natarajan, J.) 


the District Judge has observed that it is a suit for 
recovery of Rs.69,171 by the plaintiff against the 
defendant, who is the brother of the deceased 
Kannammal. The said Kannammal is the mother 
of the plaintiff who is her only daughter and who 
claimed that she is her only héir. The suit claim 
represented the value of the movables and cash 
left by the deceased Kannammal. The plaintiff in 
para 11 of the plaint denied the plea of the defen- 
dant that the said Kannammal executed a will 
dated 25.12.1988. Hence according to the check- 
slip, the suit filed by the plaintiff without Succes- 
sion Certificate is not maintainable. The details of 
the claim under four heads, that is different kinds 
ofamounts left of the deceased Kannammal were 
also noted in the checkslip and it isstated thateach 
item has to be valued separately and the deficit 
ceurt fee of Rs.1.50 has to be collected. In the 
checkslip itis stated that the maintainability ofthe 
suit on the question of Succession Certificate and 
other documents has to be decided and the deficit 
court-fee of Rs.1.50 has to be collected. There- 
upon, notice was given to the revision-petitioner, 
who is the plainuff, calling upon him to offer his 
explanation, if any, to which the revision-peti- 
tioner who is thé plaintiff has stated that she has 
no @bjection to pay the deficit court-fee. But, as 
Tegards the necessity of the production of the 
Succession Certificate for maintaining the suit, it 
is stated that the learned District Judge has no 
jurisdiction to issue the checkslip and the ques- 
tion of raising an objection to the payment of 
court-fee can be considered only when appeal or 
revision before the said court came up for consid- 
eration. Further it is alleged in the plaint that the 
defendant misappropriated the amount and only 
to recover the amount which was misappropriated 
by the defendant, the suit was filed and that by no 
stretch of imagination it can be termed as ‘debt’ so 
as to warrant Succession Certificate for maintain- 
ing the suit and hence no Succession Certificate 
need be obtained. 

2. As regards the first objection, the Subordinate 
Judge, Tirupattur, relied on the decision in Gajen- 
dra Nath v. Sulochana, A.LR. 1935 Cal. 338 and 
found that if any deficit court-fee was found pay- 
able, that can be rectified in view of Sec.12 of the 
Court Fees Act on being pointed out by the supe- 
rior court. Since the plaintiff has admitted the 
deficit court-fee and paid the amount and since 
the said question has also now not been 
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challenged before this Court, no consideration is 
necessary with regard to the said objection. 

3. Now in this revision the revision petitioner/ 
plaintiffchallenged the order passed on the check- 
Slip, directing the plaintiff to produce Succession 
Certificate. The main contention raised on behalf 
of the revision-petitioner was that since the suit 
claim represented the amount misappropriated 
by the defendant, in respect of the misappropri- 
ated amount, no Succession Certificate need be 
obtained as it cannot be termed as a ‘debt’ payable 
to the plaintiff by the defendant. The learned 
Subordinate Judge relied on the passages in Paruck’s 
The Indian Succession Act, 6th edition, page 543, 
wherein under the head “what is a suit for ‘Debt’, 
it was observed “A sum of money which is cer- 
tainly and in all events payable is a debt without 
regard to the fact that ıt is payablenow or at future 
time? Again in another passage it was observed: 
“Therefore, Sec.214 does not exempt when a claim 
is made, on succession, either in respect of effects 
of the deceased person or in respect of execution 
ofa decree or order for payment of the deceased’s 
debts from obtaining a Succession Gertificate bya 
person claiming to be entitled to them.” Relying 
on the said passages, the learned Subordinate 
Judge observed that considering the nature of the 
claim in the suit, the contention of the revision 
petitioner/plaintiff that no Succession Certificate 
need be obtained cannot be accepted. Hence the 
objection was overruled and as such the plaintiff 
has been directed to produce Succession Certifi- 
cate on or before 10.12.1992. 

4. For proper appreciation of the contention of 
the petitioner, it is worthwhile to consider the 
nature of the claim made in the suit. It is seen from 
the plaint that the father of the plaintiff, 
Arumugha Mudaliar was possessed of some land 
at Nachambattu village and he sold the same for 
Rs.31,000 and invested the same on mortgages 
and promissory notes. The said Arumugha 
Mudaliar died in 1975. His wife Kannammal who 
is the mother of the plaintiff sold the house at 
Nachambattu village for Rs.15,500 in 1983 and 
also collected the debts payable to her husband by 
way of mortgages and pronotes, and deposited the 
same in Bank. Besides that, she also owns jewels. 
It is alleged that the defendant at the end of 1984 
with a view to deceive her and appropriate her 
monies and jewels, induced her to comeand live at 
his place and promised to provide her with a good 
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big house and comfortable life. She fell a prey to 
the deception of the defendant. It is stated that he 
played a fraud upon Kannammal and originally 
transferred the bank account jointly in his name 
and that of Kannammal and subsequently with- 
drew the amount to the tune of Rs.10,671 and 
misappropriated the same. Besides that, he 
induced Kannammal to file suits against the debt- 
ors and thereby collected Rs.18,000 by obtaining 
decrees. The defendant also utilised the amount 
for his own purpose. Besides that, he had also 
taken the yewels and vessels which she was having, 
worth about Rs.25,000 and Rs.10,000 respectively. 
Kannammal died on 27.3.1989. Thereupon the 
plaintiff issued the notice on 19.1.1989 and filed 
the suit for recovery of the amount misappropri- 
ated by the defendant and illegally taken from the 
said Kannammal who is no other than the sister of 
the defendant. Incidentally it is alleged that the 
allegation in the reply notice of the defendant that 
Kannammal executed a Will dated 25.12.1988 in 
favour of the defendant is false and that there was 
no necessity for Kannammal to execute a will and 
the said will is a false document. 

5. The question that arises for consideration is 
whether in respect of the sum which was misap- 
propriated by the defendant and which was ille- 
gally taken from the mother of the plaintiff and in 
respect of the same the plaintiff based the claim as 
heir of her mother and called upon the defendant 
to pay the same, the production of Succession 
Certificate is necessary. 

6. It is submitted by the learned counsel for the 
revision-petitioner/plaintiff that even the defen- 
dant did not dispute the fact that the plaintiffis the 
only heir. The defendant did notalso contend that 
filing a Succession Certificate is a condition prece- 
dent for maintaining the said suit. 

7. Notice was ordered to the Government Pleader. 
Mr.R.Swaminathan, learned Additional Govern- 
ment Pleader also submitted that in the circum- 
stances of the case, no Succession Certificate is 
necessary, and he concurred with the submission 
made by the learned counsel for the petitioner. He 
also drew the attention of this court to certain 
decisions besides the decision relied on by the 
learned counsel for the petitioner. The decision in 
Saheb Ram v. Gobindi, (1921)60 I.C. 774, was 
rendered under Sec.4 of the Succession Certifi- 
cate Act which is in pari materia with the Sec.214 
of the Indian Succession Act and it was held: 
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“Succession certificate is not necessary in a 
suit by a Hindu widow against a person for the 
recovery of debts due to the estate of her 
husband wrongly collected by him and with- 
held from her. Such a certificate is necessary 
only wherea debtor to the estate of a deceased 
person is sued as such.” 

In Ram Avadh v. Kedar Nath, A.I.R. 1976 All. 283, 

it has been held: 
“Though the widow could not be a karta of the 
joint Hindu family the loan advanced out of 
the joint family funds was the asset and prop- 
erty of the joint family notwithstanding that 
the pronote was executed in favour of the 
widow. One of the basic principles of Hindu 
Law is that amounts earned with joint family 
property are monies belonging to the joint 
family. The loan was advanced out of joint 
family property. It was therefore impressed 
with the character of joint family property. 
Hence, on the death of the widow, it did not 
cease to be the property of that joint family, 
but continued to belong to the joint family. 
The son on the death of the widow acquired an 
interest in the property by survivorship and 
hence entitled to maintain a suit to recover the 
same without obtaining a succession certifi- 
cate”. 

In Shadi Jan v. Waris Ali, (1921)43 I.L.R. All. 493, 

a Division Bench held as follows: 
“No succession certificate is necessary where 
the suit is by one of the heirs of the wife to 
recover from one of the heirs of the husband 
the proportionate share of the wife’s dower the 
liability to pay which had devolved upon the 
defendant according to her share by inheri- 
tance in the property of the husband.” 

In Venkatalakshmi Ammal v. Central Bank of India, 

69 L.W. 557, five conditions which are necessary 

for obtaining Succession Certificate under Sec.214 

of the Succession Act, are laid and it was observed: 
“On an analysis of all the decisions on this 
point, it may be seen that the section applies 
only ifall the five conditions mentioned below 
are satisfied at the same time: 
1. The claim must be for the recovery ofa debt 
and the relationship of debtoy and creditor 
must exist between the defendant and deceased. 
2. The debt must be owing at the death of the 
deceased. 
3. The claim must be based on succession. 
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4. Theclaimant must be claiming to beentitled 
to the effects of the deceased. 
5. The claim must be against the debtor of the 
deceased.” 
In Anehakana Sur v. Abani Bhusan, A.L.R. 1982 
Cal. 378, a Division Bench observed: 
“A person appointed as Receiver in respect of 
a “Jalkar” in a partition suit was found to have 
misappropriated the profits arising out of the 
“Jalkar”. One of the parties to the partition 
filed a suit against the Receiver for recovery of 
the amount misappropriated. 

The suit was decreed exparte. Both the decree- 
holder and the judgment-debtor died thereaf- 
ter. The successors-in-interest of the decree- 
holder filed execution for realization of the 
decretal dues. The successors-in-interest of 
the judgment-debtor filed an objection under 
Sec.47, C.P.C. contending that in view of Sec.214 
of the Succession Act, execution could not 
proceed except on production of the Succes- 
sion Certificate. 

Held, that the claim in the suit was apparently 
nota claim for a liquidated sum. To all intents 
and purposes it was a suit for accounts. An 
action claiming an account is not an action for 
recovery of debt and is not covered by Sec.214 
of Succession Act. In order to sustain proceed- 
ing in execution by heirs of deceased decree- 
holder, therefore, a succession certificate is 
not necessary, irrespective of whether the decree 
has been put into execution before or after 
death of the decree-holder.” 
Applying the ratio in the above quoted decisions 
to the facts of this case, it is clear that no Succes- 
sion Certificate is necessary and the order passed 
by the lower court directing the petitioner herein 
to produce Succession Certificate is set aside. 
8. In the result, the revision is allowed and the 
order passed by the Subordinate Judge, Tirupa- 
thur, in checkslip in O.S.No.31 of 1991 directing 
the petitioner to produce Succession Certificate is 
hereby set aside. 
9. At the end, this Court places its deep apprecia- 
tion for the efforts taken by Mr.R.Swaminathan, 
Additional Government Pleader, in submitting 
authorities and assisting the court in disposing of 
this revision petition. 


BS. Revision allowed. 


MLJ 26 


201 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Venkataswami and Swamidurai, JJ. 
H.C.Petition No.127 of 1993 29th March, 1993. 


O.Ulaganathan „Petitioner 


v. 
K-R-G.Chandrasekarandothers ... Respondents. 


Constitution of India (1950), Art.226 - Remedy 
under - If barred because of pendency of original 
petitions before District Court for custody of minor 
child - Minor child aged 6years - Father not disquali- 
fied or unfit to be natural guardian - Father in 
affluent situation and having parents to look after 
the minor child - Minor child, if should be entrusted 
to the father - Pendency of criminal complaint against 
father of the minor at the instance of the maternal 
grandfather of minor - If a disqualification for natu- 
ral father having custody of child. 

Considering the ratio decided in S.Abboy Naidu v. 
R.Sundara Rajan, A.I.R. 1989 Mad. 129, Velan v. 
Muthu, (1990)2 M.L.J. 417, Gohar Begum v. Suggi 
alias Nazma Begum, (1960)1 S.C.R. 597, Kamla 
Deviy. State, A.I.R. 1987 H.P. 34, S.Rehan Patima 
v. Syed Badinuddin Pariviz, ALR. 1984 A.P. 1, 
Subbusami Goundan v. Kamakshi Ammal, (1929)57 
M.LJ. 642 (D.B), Rama Iyer v. Natarajan Iyer, 
(1948) M.W.N. (Cri.) 34, Thirty Hoshie Dolikuka v. 
Hoshiam Shavaksha Dolikuka, A.ILR. 1982. S.C. 
1276, Shaik Moidin v. Kunhadevi, ALR. 1929. Mad. 
33 (F.B.), Veena Kapoor v. Varinder Kumar 
Kapoor, (1981)3 S.C.C. 92, Kirtikumar Mahesh- 
ankar Joshiv. Pradip Kumar Karunashanker Joshi, 
ALR. 1992 S.C. 1447, Dr.Sultan Akbarsha, K.M.R. 
v. Sultansofia Begum, (1982) L.W. (Crl.) 139) and 
Venkatarama Ayyangarv. ThulasiAmmal, (1949)2 
M.L.J. 802, it must be held that the pendency of the 
original Petitions filed by both the parties before 
the lower court is not a bar for seeking remedy 
under Art.226 of the Constitution since the minor 
is aged about six years and since the father has no 
disqualification or being made unfit to be a natu- 
ral guardian of the minor daughter and since the 
father being in affluent situation and is also having 
his parents to look after the minor child, it is 
judicious to leave the child in the custody of the 
father after considering the welfare and 
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paramount interest of the minor girl. The pendency 
of any criminal complaint against the father at the 
instance of the first respondent will not be a dis- 
qualification for the natural father having custody 
of his minor daughter. In all the decisions cited at 
the Bar by the learned counsel appearing for both 
parties, the welfare and the paramount interest of 
minors alone are considered in deciding the issue 
in question. In the present case, the minor child 
has to be entrusted with the father, the petitioner 
herein. [Paras. 19 & 20] 
Cases referred to: 

S.Abboy Naidu v. R.Sundara Rajan, A.I.R. 1989. 
Mad. 129; (1988)1 D.M.C. 516: (1988)2 Hind.L.R. 
179, [Para. 14] 

Velan v. Muthu, (1990)2 M.L.J. 417. [Para. 14] 
Gohar Begam v. Suggi alias Nazma Begam, (1960)1 
S.C.R. 597, [Para. 14] 

Kamila Deviv. State, A.LR. 1987 H.P. 34. [Para. 15] 
S.Rehan Patima v. Syed Badinuddin Pariviz, A.LR. 
1984 A.P. 1. [Para. 15] 

Sampath v. Govindammal, (1951)2 M.L.J. 259; 
A.LR. 1952 Mad. 98: LL.R. 1952 Mad. 468 : 64. 
L.W. 737: 1951 M.W.N. 705: 1951 M.W.N. (Crl.) 
209. [Para. 15] 

Subbuswami Goundan v. Kamakshi Ammal, 
(1929)57 M.L.J. 642. (D.B). [Para. 16] 

Rama Iyer v. Nataraja Iyer, (1948) M.W.N. (Crl.) 
34. |Para. 16] 

Thirty Hoshie Dolikuka v. Hoshiam Shavaksha 
Dolikuka, A.1.R. 1982 S.C. 1276: (1982)2 S.C.C. 
544. [Para. 16] 

Shaik Moidin v. Kunhadevi, A.I.R. 1929 Mad. 33 
(F.B.). [Para. 16] 

Veena Kapoor v. Varinder Kumar Kapoor, (1981)3 
S.C.C. 92. [Para 17] 

Kirtikumar Maheshankar Joshi v. Pradipkumar 
Karuna Shanker Joshi, A.LR. 1992 S.C. 1447: (1992)3 
S.C.C. 873. [Para. 17] 

Dr.Sultan Akbarsha, K.M.R. v. Sultansofia Begum, 
(1982) L.W. (Crl.) 139. (Para. 17] 

Venkatrama Ayyangar y. Thulasi Ammal, (1949)2 
M.L.J. 802: A.I.R. 1950 Mad. 320: 1949 M.W.N. 
829: 63. L.W. 31. [Para. 18] 

Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issuea writ ofhabeas 
corpus directing the respondents 1 to 4 herein to 
produce the pètitioner’s minor daughter Miss 
Sunitha alias Obulaxmi physically at an early 
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date before this Court and set her at liberty in the 
custody of the petitioner herein. 
K.Govindarajan, for KRamakrishna Reddy, for 
Petitioner. 

V.Shanmugham, for Respondent Nos.1 and 2. 
I.Subramanian, Additional Public Prosecutor, for 
Respondent Nos.3 and 4. 

The Order of the Court was made by 
Swamidurai, J.: Ulaganathan, petitioner herein 
has filed this writ petition for habeas corpus for a 
direction to the respondents 1 to 4 to produce his 
minor daughter Sunitha alias Obulaxmi and for 
setting her at liberty in the custody of the peti- 
tioner. The first respondent is the father-in-law 
and the second respondent is the mother-in-lawof 
the petitioner. The petitioner married Uma 
Maheswari on 9.6.1984 and a female child was 
born on 11.12.1986 and the minor child Miss.Sunitha 
is nowaged about sixyears. The minor daughter is 
studying in Mettur St.Marys Montessori School at 
Mettur Dam from 24.5.1990 and she was in the 
school till 5.5.1992. The petitioner has stated that 
his family is one of the richest families in Salem 
District carrying on business. The petitioner was 
living with his wife happily. The petitioner's par- 
ents are having two sons including himself and the 
petitioner is the eldest son. His wife being theonly 
daughter-in-law of his parents, was treated with: 
great love and affection by the entire family. The 
petitioner and his wife decided to educate their 
daughter in a good convent at Ooty. As per the 
wishes of the respondents 1 and 2, the petitioner’s 
wife opted for a separate family and accordingly. 
the petitioner and his wife lived in a separate 
house at Mettur Dam. The petitioner’s wife used 
to visit the place of her parents frequently. The 
marriage of his younger brother was also fixed anc 
the petitioner and his wife were actually engagec 
in the distribution of the wedding cards. 

2. On 7.4.1992 when the petitioner’s wife was ir. 
the kitchen, her sari caught fire accidentally anc 
on hearing her alarm, the petitioner rushed tc 
rescue her and in that process, the petitioner alsc 
suffered 30% burns and his wife suffered 75% 
burns. In spite of best efforts, his wife could no 
recover and she succumbed to injuries at Kova 
Medical Centre Hospital at Coimbatore or 
25.4.1992. In her dying declaration, the petitioner: 
wife has confirmed that she suffered injuries puret 
byaccident. The petitioner's father-in-law, i.e., the 
first respondent herein by his letter dated 26.4.199. 
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addressed to the Sub Inspector of Police, Mettur 
Dam, has stated that he has no doubt about the 
incident and he confirmed that the incident took 
place only by accident. While the petitioner and 
his wife were undergoing treatment at Kovai 
Hospital, their minor daughter was inthe careand 
custody of the parents of the petitioner at Mettur 
Dam. In the month of May, 1992, the respondents 
1 and 2 have taken away his minor daughter with- 
out his consent and knowledge and after some 
search for two days, the minor daughterwas found 
inthe hands of respondents 1 and2. Itis learnt that 
the respondents 1 and 2 came in two cars along 
with some rowdy elements and took away the 
minor daughter. In spite of mediation to secure 
the custody of the minor daughter, the respon- 
dents 1 and 2 have not conceded to hand over the 
minor child. Senior citizens of Salem town like 
R.Kandaswamy Gounder, Tirumalai Chettiar and 
R.Thiyagarajan, etc. participated in the media- 
tion; but of no avail. The respondents 1 and 2 have 
threatened the petitioner with deadly weapons 
with the support of the rowdy elements. 

3. The petitioner has stated he has lodged a com- 
plaintwith the Inspector of Police, Sevapet Police 
Station on 25.10.92 about the Kidnapping and 
unlawful custody of his child by the respondents 1 
and 2 and he sought for restoration of his child to 
his custody. The 4th respondent, the Inspector of 
Police, Sevapet Police Station, Salem registered a 
case in Cri.No. 566 of 1992 under Secs.147, 148, 
506(ii) and 363, I.P.C. and searched for the where- 
abouts of the minor. The respondents 1 and2 have 
kept his daughter at some unknown place and 
even pretended of their innocence about the 
whereabouts of the child. Hesought for the help of 
the third respondent, the Superintendent of 
Police, Salem, and the respondents 3 and 4 could 
not trace the minor. The petitioner apprehends 
that the respondents 1 and 2 are trying to leave the 
jurisdiction of this Court by taking the child out- 
side the jurisdiction of the State of Tamil Nadu. 
The petitioner being a Hindu, is the natural father 
and legal guardian of the minor and his parents are 
alive and wealthy and there are members in his 
family to look after the minor. The petitioner is 
very much interested in bringing up the child in 
good atmosphere and give her the best education. 
The petitioner wants to put his daughter in a best 
school at Ooty as per the desire of his wife also. 
The petitioner has decided even not to marry a 
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second time and the petitioner has got resources 
for upkeeping the minor. The petitioner is inter- 
ested in the financial, educational, physical, moral 
and religious welfare of his child and he also feels 
that he can console himself of the sorrow of his 
wife’s death at least on seeing his daughter. The 
petitioner is now aged about 35 years and he 
suffered 30% burns. The petitioner has lost all 
hopes of his fruitful life and he is living only for his 
minor daughter. The respondents 1 and 2 by using 
their financial ‘mfluence and with the help of rowdy 
elements, have taken away his minor daughter. 

4. It is submitted that the second respondent has 
filed O.P.No. 209 of 1992 in the District Court, 
Salem under the Guardians and Wards Act for 
appointment of the second respondent as guard- 
ian of the minor suppressing all the facts and 
disclosing all false and baseless and defamatory 
allegations. The petitioner is in sound health with 
enough resources to safeguard the interest and 
welfare of the minor. His paramount considera- 
tionis to take care of the welfare of his minor child. 
The respondents 1 and 2 have even poisoned the 
mind of the minor and the petitioner is not given 
an opportunity to see and speak to his daughter. 
The object of thesecond respondent in seeking for 
appointment as guardian is not based on the wel- 
fare of the minor; but in a bid for the personal 
desire of the respondents 1 and 2 herein of harass- 
ing and for getting the property. The action of the 
respondents 1 and 2 in detaining the minor with- 
out the consent and against the wishes of the 
petitioner amounts to illegal custody. The appli- 
cation filed by the second respondent for appoint- 
ing her as the guardian of the minor, cannot be 
entertained unless the petitioner is declared as an 
unfit person byacompetent court tobea guardian 
of the minor and not otherwise. As the second 
respondent has already filed a petition seeking for 
appointment as guardian for the minor and if the 
concerned court finds that the petitioner is unfit 
to be a guardian and grants the relief as prayed for 
by the second respondent, then the petitioner 
undertakes to obey the said order. Till such time, 
the respondents 1 and2 do nothave any right at all 
to detain the minor. The respondents 1 and 2 have 
detained the minor secretly and even the respon- 
dents 3 and 4 could not trace out the whereabouts 
of the minor. The respondents 1 and 2 are not 
interested in the welfare of the minor; but only in 
the property of the petitioner. The petitioner is 
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very much worried about the safety df his daugh- 
ter. The respondents 1 and 2 have no right or 
manner to keep the minor daughter against his 
will. The minor has been illegally confined against 
the wishes of the petitioner. Even the efforts of the 
respondents 3 and 4 in securing the daughter, are 
not satisfactory and if the respondents 3 and 4 had 
taken prompt action, there is no need for the 
petitioner to file this petition before this Court. 
5. The petitioner has already filed H.C.P.No.477 
of 1992 for habeas corpus directing the respon- 
dents to produce his minor daughter and set her at 
liberty and this Court has suggested to file a peti- 
tion for custody before the District Court, Salem, 
where the petition of the second respondent for 
appointment of guardian is pending. As per the 
oral direction of this court, the petitioner has filed 
LA.No. 561 of 1992 on 11.11.1992 in O.P.No.209 
of 1992 before the learned Second Additional 
District Judge, Salem praying for custody of his 
minor daughter after withdrawing H.C.P.No.477 
of 1992 pending in this Court.. Then notice was 
ordered in I.A.No.561 of 1992 returnable on 
19.11.1992. Then the matter was adjourned to 
several dates from 19.11.1992 to 26.11.1992, 
10.12.1992 and 5.1.1993 and in the meantime, the 
Presiding Officer has been transferred and the 
application was adjourned to 2.2.1993. The peti- 
tioner finds that there is no hope for the disposal 
of the said application expeditiously and he will 
not get any remedy. The petitioner has suffered 
physically due to burn injuries and he is also 
suffering mentally due to his separation of his 
minor daughter. The petitioner seeks for immedi- 
ate custody of his minor daughter andas he has no 
other alternative remedy, he has approached this 
Court by filing this petition. 

6. The respondents 1 and 2 have filed common 
counter affidavit contending as follows: The writ 
petition has been filed by the petitioner in gross 
abuse of process of court in a desperate attempt to 
thwart the criminal investigations by the police on 
the complaint given by the first respondent as 
early as on 28.4.1992, regarding the mysterious 
circumstances in which their only daughter Uma 
Maheswari is said to have met with a fire accident 
at 10.30 p.m. on 7.4.1992 in the petitioner's house. 
Minor Sunitha, their grand daughter was the only 
eye witness to the torrid scene and his daughter 
has requested the first respondent on the night of 
7.4.1992 even while she was being taken to the 
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hospital that the respondents 1 and 2 should take 
away Sunitha with them so that Sunitha would not 
suffer the same fate like her. From 7.4.1992, the 
minor is under their loving care and custody and 
the minor is scared of her father and paternal 
grant parents. The petitioner who is well aware of 
these facts and who had been keeping quiet for all 
these days finding that the first respondent has 
been taking steps for the investigation by the 
police on his complaint regarding the death of his 
daughter by filing the writ petition in this Courton 
22.10.1992, became panicky and since Sunitha was 
the only eye witness to the occurrence, the peti- 
tioner has been initiating action hurriedly to take 
custody of the minor from them from 26.10.1992. 
With this object only, the petitioner filed a crimi- 
nal complaint against the first respondent on 
26.10.1992 falsely alleging that in May, 1992, the 
first respondent had kidnapped the minor, with- 
out his knowledge and consent after taking notice 
in the O.P.No.209 of 1992 filed by the second 
respondent for appointing her as guardian of the 
minor. On 9.11.1992, the petitioner has filed 
O.P.No.226 of 1992 in the court of the learned 
Principal District Judge, Salem for custody of 
minor and this petition was signed by the peti- 
tioner on 6.11.1992. The petitioner has also filed 
1.A.No.1819 of 1992 for interim custody of the 
minor and without disclosing this fact on 9.11.1992 
he filed H.C.P.No.477 of 1992 in this Court and 
this Court was not inclined to admit the same and 
the petition was adjourned by two weeks. Not- 
withstanding this fact, on 11.11.1992, the peti- 
tioner filed I.A.No.561 of 1992 for custody of the 
minor in O.P.No.209 of 1992 filed by the second 
respondent and the said I.A. is pending enquiry. 
On 24.11.92, the petitioner withdrew H.C.P.No.477 
of 1992 in this Court, with liberty to raise all 
objections in that O.P. pending in the District 
Court. The petitioner has been taking adjourn- 
ments in the lower court and the matter was 
adjourned to 2.2.1993. On 25.12.1992, the police 
has issued a notice calling upon the first and 
second respondents to attend the enquiry on 
19.1,1993 with regard to the complaint filed by the 
first respondent. On coming to know of this and 
fearing that the child may tell the truth as to what 
happened on the night of 7th April, 1992 and with 
anxiety to get custody of the child immediately, the 
petitioner has filed this H.C.P. on 19.1.1993 on 
false grounds. The petitioner has made false 
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allegations as if this Court suggested him to file a 
petition for the custody of the child in the District 
Court, wherein the petition filed by the second 
respondent was pending already. The court is 
concerned with the welfare of the child only and 
not the rights of person claiming custody and it has 
been so held in a catena of decisions by the 
Supreme Court in this respect. The present peti- 
tion is not maintainable in law as the substantial 
petitions before the District Court deciding that 
question are pending. The first respondent is a 
permanent resident of Salem, doing Textile and 
Iron Trade business and he has been living with 
the family at Salem. The deceased Uma Mahes- 
wari was their only daughter. Right from the date 
of marriage the petitioner at the instigation of his 
parents had been ill-treating the deceased making 
demands and unable to bear the torture, the 
deceased attempted to commit suicide two years 
ago and the respondents 1 and 2 brought her to 
their house and consoled her. The.respondents 
had put up with all the miseries and sufferings of 
their only daughter. The minor child was born 
about six years ago and the minor was almost 
living with the respondents 1 and 2 till she was four 
years old and the minor used to visit occasionally 
her parents at Mettur Dam where the petitioner is 
assisting his father in their family business of 
granite exports. On 7.4.1992 at about 10.30 p.m., 
the respondents 1 and 2 received a message from 
one Sekar employed by the petitioner’s family 
who was residing in the first floor of petitioner’s 
residence at Mettur Dam Subburayan Nagar that 
the deceased had sustained extensive burn injuries 
that she was being removed to the hospital at 
Salem at 11.00 p.m. The respondents 1 and 2 
Tushed to the hospital at about 11.30 p.m. and 
found the deceased suffering with extensive burn 
injuries having becn broughtina caraccompanied 
by the petitioner and the minor daughter. The 
petitioner who had minor burn injuries came in 
another car to the hospital. The minor was in a 
panic stricken dazed state. On seeing the respon- 
dents, the deceased burst into tears and asked 
them to take away the minor with them saying that 
the minor should not suffer the same fate like her. 
Since the condition of the deceased was critical, 
the deceased was taken at Kovai Medical centre 
on the next day. From 7.4.1992, the minor has 
been living with the respondents 1 and 2 at Salem 
and the minor has been admitted in St.Joseph 
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Matriculation Higher Secondary School at Salem 
on 28.5.1992 and she is continuing her studies 
there. 

7. Till 9.4.1992, the deceased did not regain con- 
sciousness and so, the respondents 1 and 2 did not 
want to see their son-in-law also who was the sole 
cause for the misery of the deceased. The respon- 
dents 1 and 2 were not in a position to get any first 
hand information from anywhere. Slowly the 
deceased was regaining consciousness and on seeing 
her mother, the deceased started crying and begged 
her mother to keep her daughter with them and 
the deceased was making such a request with tears 
in her eyes often and often. The minor trembled to 
hear even the name of her father since she was an 
eye witness to the whole occurrence and she 
refused to leave the respondents 1 and 2 even for 
amoment. The petitioner also at that time told the 
second respondent and also through his friend 
one Chezhian that since the minor had witnessed 
the torrid scene, she might be afraid to go with him 
and therefore requested the respondents to keep 
Sunitha with them. The deceased died on 25.4.1992 
night and when the respondents were in a broken 
stage having lost their only daughter, a police 
constable came to the first respondent and asked 
him to give a letter as stated by him and told him 
that unless he would give such a letter the body of 
the deceased would not be handed over to them 
immediately and having no other option and being 
unable to apply bis mind even, the 1st respondent 
gave a letter as dictated by the police constable. 
Only after hearing the details from the deceased, 
the respondents 1 and 2 came to know that their 
daughter had suffered untold miseries every day 
and she was even beaten by the petitioner. This 
continuous torture had been the cause for the fire 
accident. 

8. On 28.4.1992 the first respondent sent reports 
to the Inspector-General of Police and to two 
other officials by Registered Post mentioning to 
them the facts and requesting them to take action 
against the petitioner for the gruesome death of 
the deceased. Even though the officials had 
acknowledged the receipt of the reports, no action 
had been taken towards investigation till October, 
1992. The petitioner and his father are rich and 
influential in the locality and no investigation is 
made due to their influence. On 19.10.1992 when 
the first respondent was bedridden with typhoid, 
he received a telephoniccallat 11.00 a.m. from the 
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local police asking them to bring the child to the 
office of the Superintendent of Police, Salem and 
in the evening, the first respondent alone went to 
see the Superintendent of Police and the Superin- 
tendent of Police became furious and he sent his 
police party to his house and they searched for the 
child in the house and the police people threat- 
ened the son of the first respondent when he told 
them that he did not know the whereabouts of the 
minor. On 19.10.1992 the first respondent met the 
Superintendent of Police and at that time, the 
petitioner, his two uncles and other henchmen 
were present in the office. The Superintendent of 
Police instead ofenquiring the first respondenton 
his report, started advising him to hand over the 
Minor to the petitioner warning him also that if 
the petitioner would forcibly take away the child 
from them, the police would not be of help to 
them, and would not give any protection to them 
also. In view of the threats of the police, the 
respondents 1 and 2 had come to Madras with the 
child fearing for their safety. The Superintendent 
of Police by abuse of his powers was forcing the 
first respondent to give custody of the child to the 
petitioner and he had no intention to investigate 
the report given by the first respondent. 

9. The child 1s about six years old and she is 
studying in StJoseph’s Matriculation Higher 
Secondary School, Salem. The child is terribly 
scared of her father and her paternal grand par- 
ents. After the demise of Uma Maheswari about 
ten months ago, the petitioner's parents are search- 
ing for another girl for his marriage and the per- 
sonal welfare and paramount interest of the minor 
will be safeguarded only if the respondents 1 and 
2 have the custody of the minor. The first respon- 
dent has filed W.P.No.16610 of 1992 in this Court 
on 22.10.1992 for a writ of mandamus direcung 
the police officials to take necessary action On his 
report dated 28.4.1992 given to the police and to 
register a case and make investigalion thercon. 
The writ petition was admitted on 23.10.1992 and 
notice was ordered to the police officials. On 
26.10.1992, the second respondent filed O.P.No.209 
of 1992 in the court of the learned Second Addi- 
tional District Judge, Salem, for appointing her as 
the personal guardian of the minor and in the said 
O.P., the second respondent filed another inter- 
locutory application for interim orders restrain- 
ing the petitioner from removing the child from 
their custody. The petitioner appeared through 
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his counsel on 26.10.1992 and he took time for 
counter and the matter was posted to 5.11.1992. 
The petitioner with the help of the Inspector of 
Police, gave false complaint against the first 
respondent and two others antedating the same as 
25.10.1992 one day prior to the date of the abovesaid 
O.P.No.209 of 1992. The Inspector of Police filed 
a petition on 27.10.1992 in the lower court plead- 
ing the case of the petitioner and seeking for the 
issue ofa scarch warrant for the search of the child 
on the basis of the report said to have been given 
on 25.10.1992. Thesearch warrant was also issucd. 
But since the child was not in the premises, the 
Inspector of Police could not remove the child 
from their custody. Then on 5.11.1992, the peti- 
tioner filed a counter-affidavit in the above 
O.P.No.209 of 1992 and filed O.P.No.226 of 1992 
on 9.11.1992 (signed by the petitioner on 6.11.1992) 
in the District Court at Salem for custody of the 
child and the same was transferred to the H Addi- 
tional District Judge, wherein O.P.No. 209 of 1992 
filed by the second respondent is pending. The 
respondents filed a counter to O.P.No.226 of 1992 
on 19.11.1992 and both the O.Ps. were posted to 
26.11.1992 at the request of the petitioner, Then 
there were some adjournments of those cases and 
finally since the Second Additional Judge was 
transferred as I Additional Judge, there was no 
Presiding Officer on 5.1.1993. Hence the matter 
was posted to 2.2.1993. In the mean while, on 
9.11.1992, the petitioner filed H.C.P.No.477 of 
1992 for a writ of habeas corpus in this Court 
without disclosing the fact that he has filed 
O.P.No.226 of 1992 for the same relief for the 
custody of the child. But on 24.11.1992, the peti- 
tioner withdrew H.C.P.No.477 of 1992 with lib- 
erty to raise all objections in the lower court 
making an endorsement to that effect and hence it 
was dismissed. The police issued notices to the 
respondents 1 and 2 calling upon the first respon- 
dent to attend the enquiry on 19.1.1993 on his 
petition. On coming to know of this, the petitioner 
hurricdly filed the present H.C.P.No.127 of 1993 
in this Court for custody of the minor. This peti- 
tion is not maintainable in law in view of the fact 
that the substantial objections filed by both the 
parties under the Guardian and Wards Act for the 
same relief are pending in the District Court. The 
petitioner has filed the present H.C.P. only in an 
attempt to nullify the proceedings pending before 
the lower court. As there is no bona fide on the part 
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of the petitioner, he is not entitled to any discre- 
tionary relief. These respondents do not admit 
that the deceased was being treated as Goddess 
Lakshmi with the new name “Obulaxmi’. 

10. No dying declaration was obtained from the 
deceased and the deceased was admitted in the 
hospital in the night of 7th April and she died on 
25.4.1992. During the last few days she was in the 
stage of coma and no declaration was obtained at 
all. The letter of the first respondent given to the 
Sub Inspector of Police was obtained from him by 
the constable when the first respondent was in a 
dazed state under a threat that if he did not give 
such a letter the body of the deceased would not be 
handed over to the first respondent. In such circum- 
stances, the first respondent had to write a letter as 
dictated by the police constable. In the complaint 
sent on 28.4.1992 by the first respondent, he has 
mentioned about the circumstances under which 
he wrote the letter as dictated by the constable. 
The child is now under the care and custody of the 
respondents 1 and 2 from 7.4.1992 and it is false to 
say that in May, 1992, they had taken away the 
child without the knowledge and consent of the 
petitioner. The allegations of the petitioner that 
the second respondent sought for appointment as 
guardian, is not bascd on the welfare of the minor, 
but in a bid for sadistic satisfaction of their per- 
sonal desire by harassing ard to get property are 
false and they were made with the false object of 
invoking sympathy ın favour of the petitioner and 
creating prejudice against the respondents 1 and 
2. The O.P. was filed by the second respondent for 
appointing her as guardian of the person of the 
minor only and not for the minor’s property. The 
legal rights of a person have no place in consider- 
ing the custody of the minor child and it is only the 
welfare of the child with which the courts are very 
much concerned. From the facts and circumstances 
narrated above, it will show that the petitioner is 
an unfit person to have custody of the child even if 
he is the father. This petition is filed for circum- 
venting the enquiry in the original petitions. In his 
anxiety to evade the criminal investigation on the 
report of the first respondent, the petitioner has 
come forward with this petition on false grounds. 
It was the petitioner who requested the second 
+ respondent in April, 1992 to keep the minor with 
them and the petitioner did not bother about the 
child till 22.10.1992 when the first respondent 
filed the writ petition for a mandamus to the 
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police with a view to tamper with the police inves- 
tigation. The second Additional District Judge is 
now posted as First Additional District Judge. It is 
true that there is no Presiding Officer in the Sec- 
ond Additional Court and the two O.Ps. could not 
be heard. But the petitioner could have asked for 
a transfer of the two O.Ps. to the file of the First 
Additional District Judge and for which the first 
and second respondents have no objection at et 
The petitioner has been asking for adjournments 
all these days in the lower court and he has now 
come forward with this petition. The petitioner is 
not entitled to any relicf in this petition. 

11. The petitioncr has filed a reply affidavit deny- 
ing the allegations made by the respondents 1 and 
2 in their counter affidavit contending as follows: 
The respondents after hearing the incident from 
the deceased and after having given a letter to the 
Police on 26.4.1992 stating that the first respon- 
dent has no doubt about the incident having taken 
place accidentally, the accident being an unfortu- 
nate one, the petitioner has no necessity to pre- 
vent the police from investigating the matter. The 
report of the first respondent is with an ulterior 
motive and not for any real purpose. The first 
respondent is trying to project a story as if the 
minor is going to be a witness if the criminal 
complaintis investigated against the petitioner by 
the Police. It is false that the deceased requested 
the first respondent to take away the minor with 
him. This allegation is only an afterthought and 
created for the purpose of this case. As a natural 
guardian, the petitioner is entitled to the custody 
of the minor. It is false that the minor is scared to 
see the petitioner and his parents and even ifit is 
so, it should be only subsequent development 
during the illegal custody of the minor with the 
respondents 1 and 2. The respondents 1 and 2 
omitted to state that the petitioner and his parents 
tried to get custody of the minor through media- 
tors till October, 1992 and having failed in their 
attempt, the petitioner approached this Courtand 
also the District Court for custody of the minor. 
Since the petitioner could not get custody through 
mediation, he had no other go except to file a 
criminal complaint. Since this Court suggested to 
the petitioner to move the civil court by filing a 
petition for custody of the minor, the petitioner 
filed a petition on 11.11.1992. But the petitioner 
has also filed an application for interim custody of 
the child and this has been done from the 
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suggestion of this Court. The petitioner submits 
that he need not have approached the lower court 
for filing such a petition as he is natural guardian 
of the minor. Even though the petitioner was 
advised to file O.P. in the lower court, but subse- 
quently, he was advised by his Senior counsel to 
move this Court for speedy and quick remedy. At 
that time, the petitioner had no knowledge about 
filing of O.P. on 9.11.1992 in the lower Court and 
so he did not mention the same in the affidavit in 
H.C.P.No.477 of 1992. On the suggestion made by 
this Court, he also filed a petition on 11.11.1992 in 
O.P.No.209 of 1992 for custody of the minor in the 
lower court. The respondents 1 and 2 have raised 
objections in the lower court regarding the main- 
tainability of the petition for custody. If that con- 
tention is accepted by the lower court, the peti- 
tioner will not get any remedy before the lawer 
court. Moreover, it is not the speedy remedy. Even 
if the petitioner succeeds, the respondents will go 
on appeal and thereby the petitioner will be pre- 
vented from getting custody of the minor during 
his lifetime. It is false that the’ petition was 
adjourned by the lower court at the request of the 
petitioner. The petitioner nevew took adjourn- 
ment in the Lower court unnecessarily. Since the 
petition H.C.P.No.477 of 1992 was pending, 
adjournment was taken in the lower court. The 
petitioner submits that the child will speak the 
truth as the incident happened on 7.4.1992 is only 
an accident unless the respondents 1 and 2 tutor 
thechild insuch manner. The petitioner has spent 
a huge amount to save his wife and the hospital 
records will clearly prove the same. Knowing this 
fact, the respondents have come forward with a 
false case. The petitioner suffered 30% burns 
and he is still going to the hospital for taking 
treatment. The statement regarding the sugges- 
tion made by this Court on the earlier occasion is 
true. It is true that the welfare of the child should 
be considered while ordering custody, But noth- 
ing has been said in the counter of the respondents 
1 and 2 that such a welfare will be reduced if the 
custody of the minor is given to the petitioner 
since the petition for custody is pending in the civil 
courtand the remedy open to the petitioner in this 
Court is always open to him. From the date of the 
marriage of the deceased, they had been living 
happily and it is false to say that the parents of the 
petitioner ill-treated the deceased making some 
demands. The petitioner is already in an affluent 
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position. Therefore, there is no question of 
demanding anything from the side of the deceased. 
It is false that the deceased attempted to commit 
suicide about four years ago. The minor was living 
with the petitioner and only during holiday and 
occasionally the minor would visit the respon- 
dents 1 and 2. For the purpose of this, respondents 
have stated all sorts of false allegations. The peti- 
tioner also suffered more burn injuries and he was 
taken to the Hospital in a separate car. It is false to 
state that the deceased asked the respondents 1 
and 2 to take away the minor child. For better 
treatment, the father and the petitioner took the 
petitioner and his wife to Kovai Medical Centre 
and it is false to say that from 7.4.1992, the minor 
has been living with the respondents 1 and 2 at 
Salem. On the other hand, the minor was in the 
custody of the parents of the petitioner. Only in 
May, 1992, the respondents 1 and 2 had taken away 
the minor forcibly without the consent and knowl- 
edge of the petitioner. The minor was studying in 
St.Mary’s Montessori School, Mettur Dam which 
is the best school in that area. After kidnapping the 
minor, respondents 1 and 2 with an ulterior 
motive to achieve their illegal objects have been 
keeping the minor to prevent the petitioner from 
getting legal custody. It is false that the deceased 
made a request to the respondents to take away 
the minor from the petitioner. The minor is a very 
small child and she will act only according to’the 
instructions given by the persons with whom she is 
now living and taking advantage of the custody 
respondents 1 and 2 are trying to make the child to 
have a bad impression against the petitioner and 
this will be only a temporary reaction. If the cus- 
tody is given to the petitioner, he will bring up the 
child with utmost care and interest than the 
respondents 1 and 2. Respondents 1 and 2 cannot 
be the better guardians than the petitioner who is 
the father and natural guardian. It is also false that 
the petitioner never instructed respondents 1 and 
2 to keep the child with them. The respondents 
have made contrary statements in their counter 
about the incident. Respondents 1 and 2 have 
Stated in paras 16 and 18 in their counter that they 
got the information about the incident from the 
deceased. The respondents 1 and 2 came. forward 
with a contrary version in para. 17 of the counter 
that they could not get information about the 
incident. Having stated that the respondents 1 and 
2 obtained the information about the incident 
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from the deceased, the reasons given in para. 20 of 
the counter to give a letter to the Police are unbe- 
lievable. No father would have givena letter to the 
police constable after hearing the alleged torture 
from the mouth of the deceased under any circum- 
stances. There is no explanation in the counter 
affidavit as to why within three days they came 
with a different version. It is false that the peti- 
tioner has prevented the investigation by the 
police on the basis of the report of the petitioner 
about the kidnapping of the minor and the police 
have taken action. Since the respondents 1 and 2 
have failed to handover the custody of the child to 
the petitioner, he has no other option excepting to 
approach the police and since the mediators could 
not get custody of the minor, the petitioner has 
moved this Court again for speedy remedy. As a 
legal guardian, he is entitled to the custody of the 
minor. The respondents cannot illegally detain 
the minor. It is false that there is an arrangement 
for the second marriage for the petitioner. The. 
petitioner has put the minor in a bétter school. 
But making a false allegation, the first respondent 
has obtained transfer certificate from that school 
after kidnapping the minor girl. The respondents 
are trying to prevent the petitioner from getting 
custody of the child by raising false objections 
both in the civil courtand also in this Court raising 
objections that this petition is not maintainable. It 
is false to state that the petitioner did not bother 
about the minor till 22.10.1992. The petitioner has 
been trying to get custody of the minor throughout 
through common respectable mediators and hav- 
ing failed in that sincere attempt, he has approached 
the Court and also the police for action. The 
petitioner will take care of the child and having all 
facilities, no one would consider the interest of the 
minor since no one can substitute the father. The 
petitioner denied the other allegations made by 
the respondents in their counter affidavit. 


12. Learned counsel for the petitioner . 


Mr.K Govindarajan, for Mr.K.Ramakrishna Reddy 
submitted that since the petitioner is the father 
and natural guardian of the minor, the petitioner 
is entitled to the custody of the minor in prefer- 
ence to the maternal grand parents of the minor. 
The other contention raised by him is that this is 
an efficacious and quick remedy and there is no 
bar for invoking the provisions under Art.226 of 
the Constitution of India, even though there is an 
alternative remedy available under the Guardian 
MLJ 27 
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and Wards Act, and the petitioner has chosen to 
file this petition. In rebutting this contention, 
Mr.V.Shanmugham, learned counsel for the 
respondents 1 and 2 contended that since the two 
Original petitions are pending now before the 
learned Second Additional District Judge, Salem, 
it is an abuse of process of court by invoking the 
jurisdiction of this Court under Art.226 of the 
Constitution of India and further the lower court 
will have an opportunity of considering the oral 
and documentary evidence to be let in by both 
parties and that the proper course for custody of 
the minor is to await the decision of the civil court. 
According to him, there will not be any oral and 
documentary evidence for deciding the issue as to 
whether the second respondent will be the fit and 
proper person in preference to the petitioner even 
though he is the father and natural guardian for 
the minor considering the paramount interest and 
welfare of the minor. The second contention raised 


“by the learned counsel for the respondents 1 and 2 


is that in view of the pendency of the two O.Ps. one 
filed by the father and the other filed by the 
respondents 1 and 2, the present petition forawrit 
of habeas corpus under Art.226 of the Constitu- 
tion of India, is not maintainable. Mr.V.Shamugham, 
learned counsel for the petitioner concedes that 
there is jurisdiction of this Court under Art.226 of 
the Constitution of Indian for a writ of habeas 
corpus for custody of the minor as now filed by the 
petitioner. But he pleaded since the original peti- 
tions are pending in the lower court, the present 
petition is not maintainable. 

13. In support of the contentions raised by the 
petitioner, Mr.K.Govindarajan for Mr.K.Rama- 
krishna Reddy, learned counsel for the petitioner 
relied upon several Judgments of this Court and 
also of the Supreme Court. He submitted that the 
petitioner being the father and natural guardian 
was not found unfit to be a guardian by any civil 
court and in such circumstances, the petitioner 
has got an indivisible right in preference to that of 
the respondents 1 and 2 who are maternal grand 
parents of the minor to have the custody of the 
child. The allegations made by the petitioner and 
similar allegations made by the respondents 1 and 
2 against the petitioner in this proceedings are yet 
to be proved in a court of law and if any opinion is 
given by us in this proceedings, it will certainly 
affect the merits and demerits of the rival conten- 
tions of the parties. The case of the respondents 1 
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and 2is that the deceased Uma Maheswari told the 
first respondent to take away the minor child from 
the custody of the petitioner. This allegation is not 
admitted by the petitioner to be true. One thing is 
clear that the minor is now in the custody of the 
respondents 1 and 2 against the wishes and con- 
sent of the petitioner and since the minor is in the 
custody of the respondents 1 and 2 anything now 
said by the minor against the petitioner cannot be 
taken to be true since as rightly contended by the 
learned counsel for the petitioner, the minor being 
in the custody of the respondents, could have been 
tutored to sayso against the petitioner. Therefore, 
there is no use of asking anything from the mouth 
ofthe minor. ° 

14, In the decision S.Abboy Naidu v. R.Sundara 
Rajan, A.LR. 1989. Mad. 129: (1988)1 D.M.C. 516: 
(1988)2 Hind.L.R. 179, custody was sought for 
by the father under Sec.26 of the Guardian and 
Wards Act. The father was acquitted of a criminal 
complaint as regards suspicious death of his wife, 
the mother of the minor child. The father sought 
for custody of the minor having possessed of suf- 
ficient means and having been assisted by his 
parents for looking after the minor. The maternal 
grand parents resisted that application. But they 
were old and not self dependent. This Court 
(K M.Natarajan, J.) held that the father cannot be 
denied of the custody of the minor child merely 
because the revision is pending against his acquit- 
tal. The decision in Velan v. Muthu, (1990)2M.LJ. 
417 and relied on by the learned counsel for the 
petitioner was a case filed under Sec.6 of Hindu 
Minority and Guardianship Act, 1956. In that 
case, the father sought for the custody of an 
unmarried Hindu minor girl. His right to have the 
custody of the child was upheld in spite of the tact 
that he married for the second time and that it 
cannot ordinarily stand in the way of his rights as 
father to have custody of the minor girl. The 
maternal grand parents of the minor girl claimed 
that they would look after the minor girl ina more 
affluent situation. This Court held that even though 
the maternal grand parents of the minor girl would 
look after the minor girl in a better and more 
affluent circumstances, it is not a relevant factor 
that should weigh with the court to deny the 
legitimate parental right of the father to the guardi- 
anship and custody over the minor child. This 
Court further held in that case that the mere fact 
that the maternal grand parents are much 
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attached to the minor itself, is not a ground to 
negative the claim of the father and in any event 
such custody cannot have any preference to the 
legitimate claim of the natural father. In the decision 
Gohar Begam v. Suggi alias Nazma Begam, (1960)1 
S.C.R. 597 an unmarried Sunni Muslim mother of 
an illegitimate female child made an application 
under Sec.491, Crl.P.C. for the recovery of the 
child from the respondents. The Supreme Court 
held that under the Mohammedan Law the mother 
ofan illegitimate female infant child is entitled to 
its custody. The refusal to restore such a child to 
the custody of its mother would result in an illegal 
detention of the child within the meaning of Sec.491, 
Cri.P.C. A dispute as to the paternity of the child 
is irrelevant for the purpose of the application. 
The Supreme Court will interfere with the discre- 
tionary powers of the High Court if the discretion 
was not judicially exercised. Further it was held 
that before making the order for the custody of the 
child, the Court is called upon to consider its 
welfare and that the fact that a person has a 
remedy under the Guardian and Wards Act, is no 
justification for denying him the remedy under 
Sec.491 of the Criminal Procedure Code. The 
Supreme Court also held that in issuing writs of 
habeas corpus, the Courts have power in the case 
ofan infant to direct its custody to be placed with 
a certain person. 
15. In the decision in Kamla Devi v. State, AIR. 
1987 H.P. 34, the Division Bench of the said High 
Court held as follows: 
“The writ of habeas corpus can be pressed into 
service for granting the custody ofa child to the 
deserving spouse, The Primary object of a habeas 
corpus petition, as applied to infants, is to 
determine in whose custody the best interests 
of the child will probably be advanced. In a 
habeas corpus proceeding brought by one parent 
against the other for the custody for their child, 
the court has before it the question of the 
rights of the parties as between themselves, 
and also has before it, if presented by the 
pleadings and the evidence, the question of the 
interest which the State, as Parens Patriao, has 
in promoting the best interests of the child. In 
such cases due weight must be given to the 
circumstances such as a child’s ordinary com- 
fort, contentment, intellectual, moral and 
physical development, his health, education 
and general maintenance and the favourable 
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surroundings.” 
This Division Bench of Himachal Pradesh High 
Court further held that a remedy under any special 
Statute is distinct from the writ ofhabeas corpus. In 
other words, the employment of the writ of habeas 
corpus in child custody cases is not pursuant to, but 
independent ofstatute. In the decision in S.Rehan 
Patima v. Syed Badinuddin Pariviz, ALR. 1984. A.P. 
1, it was held that merely because, the petitioner, 
mother, has an alternative remedy for custody of 
minor under Guardians and Wards Act, her peti- 
tion for habeas corpus under Art.226 cannot be 
dismissed onsuch technical ground in the interest 
of justice and in view of the welfare of the minor. 
The father and mother of the child aged about 3 1/ 
2 years belonged to the Hanafi sect of Muslims. 
Their marriage was solemnised and dissolved 
according to the principles of Muslim Law appli- 
cable to their sect. The petitioner, mother of the 
child filed a writ petition for his custody. No 
neglect or indifference towards the child on the 
partof the mother at any stage has been alleged by 
the father and the court held that the mother was 
entitled to the custody of the minor in view of the 
principles of Muslim Law, notwithstanding the 
fact that she has been divorced by her husband and 
she would be given relief in petition for habeas 
corpus notwithstanding existence of alternative 
remedy under Guardianship and Wards Act. 
Reliance was also placed on the decision in Sam- 
path v. Govindammal, ('1951)2 M.LJ. 259: A.LR. 
1952. Mad. 98: I.L.R. 1952. Mad. 468 : 64. L.W. 
737: 1951 M, W.N. 705: 1951 M.W.N. (Crl.) 209. A 
division Bench of this Court in the above decision 
in a proceeding initiated under Sec.491, Cri.P.C. 
of Act V of 1898 and Sec.25 of the Guardians and 
Wards Act heid that it is not necessary that in 
every case that a husband seeks to recover the 
custody of his minor wife he should proceed by 
way of proceedings under Se:.25 of the Guardians 
and Wardis Act He has also a remedy under Sec.491, 
Cri.P.C. But it is in the nature of a summary 
proceeding and questions such as whether it would 
be for the welfare of the minor to restore the 
custody of the minor to the guardian and taking 
into account the Minor ‘s wishes ifof sufficient age 
and able to give an intelligent preference, could 
not be gone into thoroughly. Where a husband 
filed a petition under Sec.491, Cri.P.C. for the 
custady of his wife aged about 17 years and thewife 
pleaded that she left her husban{ on account of 
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the cruel treatment meted out to her by mother- 
in-law, The Division Bench held thatit is a fit case 
for referring the petitioner to take proceedings 
under Sec.25 of the Guardians and Wards Act. 

16. Learned counsel for the petitioner relied upon 
the decision Subbuswami Goundan v. Kamakshi 
Ammal, (1929)57 M.L.J. 642. (D.B). The Division 
Bench held in that decision that where a person is 
entitled to a remedy under Sec.491, Crl.P.C. the 
fact that he is also entitled toa remedy for thesame 
relief under the Guardians and Wards Act which 
would be less expensive does not disentitle him 
from pursuing the former remedy. The Division 
Bench also held that a person who keeps a minor 
girl in his custody with her consent can be said to 
have illegally detained her, if another person who 
is better entitled in law to have the custody of that 
person as her husband desires to have that cus- 
tody. In the decision Rama Iyer v. Nataraja Iyer, 
(1948) M.W.N. (Crl.) 34, a Division Bench of this 
Court held that the fact that there is another 
remedy open to the father under the Guardians 
and Wards Act, is no bar to the application under 
Sec.491, Cri.P.C, The Court also held that any act 
or conduct of the father renders him unfit for 
guardianship must be established and the fact that 
the child may be happier and more comfortable 
with other relations is not sufficient to deprive the 
father of his right and duty. The decision Thirty 
Hoshie Dolikuka yv. Hoshiam Shavaksha Dolikuka, 
AIR. 1982 S.C. 1276: (1982)2 S.C.C. 544, was a 
case where there was a dispute between the father 
and mother with respect to the custody of the 
minor aged about 11 years. It was found that there 
were bitter squabbles between the husband and 
wife. In such circumstances, the Supreme Court 
found that the custody of the girl should be kept 
only in a Boarding School where she could live 
normal healthy life and would have a good oppor- 
tunivy of proper education and healthy growth and 
in that view of the matter it was not necessary to go 
into the question of merits of the respective com- 
petence of either of the parents. The Supreme 
Courtalso found on the facts and circumstances of 
that case that there was no necessity to interview 
the minor daughter as the minor was not fit to 
form an intelligent preference which might be 
taken into consideration in deciding her welfare. 
In the decision in Shaik Moidin v. Kunhadevi, 
AIR. 1929 Mad. 33 (F.B.), the father a motor- 
driver applied for a habeas corpus under Sec.491, 
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Crl.P.C. to get custody of his son aged about 7 or 
8. Nobody was in his house to look after such child 
and in the said circumstances, the full bench held 
that what a court has to look to in application 
under habeas corpus is the interest of the child as 
being paramount. The Full Bench also held that 
the High Court should not interfere and the proper 
course for the father would be to set the Court in 
motion locally under Sec.25 of Guardians and 
Wards Act where the evidence would be much 
more easily obtainable and where the witnesses 
could be seen and if necessary cross-examined 
under Sec.25 of the Guardian and Wards Act. In 
that view, the full bench dismissed the petition 
under Sec.491, Cri.P.C. fora writ ofhabeas corpus. 
17. The decision in Veena Kapoor v. Varinder 
Kumar Kapoor, (1981)3 S.C.C. 92, is a case where 
the father filed a case for custody of his minor 
daughter as against his wife as both of them are not 
living together. The minor was about 1 1/2 years 
and it was in the custody of the wife. The father 
filed a habeas corpus petition in the High Court of 
Punjab and Haryana asking for the custody of the 
child alleging that the child was in illegal custody 
of the wife. The petition having been dismissed by 
the learned single Judge of Punjab & Haryana 
High Court, the petitioner filed special leave 
appeal before the Supreme Court. The Supreme 
Court observed that it is well settled that in mat- 
ters concerning the custody of the minor children, 
the paramount consideration is the welfare of the 
-minor and not the legal right of this or that par- 
ticular party. The High Court, without adverting 
to this aspect of the matter, has dismissed the 
petition on the narrow ground that the custody of 
child with the respondent cannot be said to be 
illegal. The Supreme Court after setting aside the 
order of the learned single Judge of the High 
Court directed the learned District Judge to make 
a report to the Supreme Court. The Supreme 
Court directed the District Judge to receive evi- 
dence on the question in issueand submit a report 
to the Supreme Court as stated above. The deci- 
sion in Kirtikumar Maheshankar Joshi v. .Prad- 
ipkumar Karuna Shanker Joshi, ALR. 1992 S.C. 
1447: (1992)3 S.C.C. 873 isa case where the father 
of the minor children filed a petition under Sec.12 
of Guardians and Wards Act for their custody. 
The father was facing charge under Sec.498-A, 
LP.C. and thechildren were not willing to live with 
the father and the children narrated various 
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episodes showing ill-treatment of their mother at 
the hands of their father. The children were also 
happy with their maternal uncle. In the circum- 
stances, the Supreme Court observed that in the 
interest and welfare of the minor children they 
were not inclined to hand over their custody to their 
father though he had preferential right to custody. 
In the decision Dr. Su/tan Akbarsha, K.M.R. v. Sul- 
tansofia Begum, (1982) L.W. (Cri.) 139, a Division 
Bench of this Court held that the argument that 
the petitioner has an alternative remedy under the 
Guardians and Wards Act and that the writ peti- 
tion is not at all maintainable is not a tenable 
contention. Butat the same time, it must be noted 
that thewrit jurisdiction of the court should not be 
exercised in such a manner as to bypass the normal 
remedy available to the petitioner under the civil 
law. That is a case where the mother of the child 
obtained an order for the custody of the minor as 
against the father under the Guardians and Wards 
Act (Parties being Mohammedans). After divorce, 
both the parents subsequently married to differ- 
ent spouse. A petition was filed for habeas corpus 
by the father against his former wife for custody of 
his child alleging that by reason of remarriage she 
has become disentitled to have custody of the child 
and that as per the Mohammedan Law, a mother 
is entitled to the custody ofa male child only till his 
completion of seven years of age and even that 
right will stand forfeited if she married a second 
husband. Subsequent to the filing of the writ peti- 
tion, the mother filed a petition in the District 
Court under Sec.10 of the Guardian and Wards 
Act praying that she may be appointed Guardian 
for the minor child. In the case, the Division 
Bench held that the exercise of writ jurisdiction in 
matters relating to custody of minors should be 
restricted only to those cases where the expedi- 
ency of the situation warrants such exercise of 
powers. Inasmuch as the mother has already filed 
a petition under the Guardians and Wards Act, 
the petitioner may put forth his claim in those 
proceedings for obtaining the minor’s custody and 
seek appropriate reliefs. In that case the Division 
Bench held further that the court would be in a 
position to know as to who would be the proper 
person with whom the custody of the minor should 
be entrusted and that could be found only after the 
evidence is recorded. In the circumstances, the 
Division Bench held that the civil court exercising 
its powers under Guardians and Wards Act is 
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more suited than the High Court exercising writ 
jurisdiction. 

18. In the decision in Venkatrama Ayyangar v. 
Thulasi Ammal, (1949)2 M.LJ. 802: A.I.R. 1950 
Mad. 320: 1949 M.W.N. 829: 63. L.W. 31, this 
Court held in a case filed under Sec.25 of the 
Guardians and Wards Act by the mother to 
recover her daughter from the minor’s paternal 
aunt’s husband. The Court held that the refusal by 
a person to deliver the child to its natural guardian 
when asked to do so by the latter amounts in effect 
to a removal from his custody and the natural 
guardian can therefore apply under Sec.25 of the 
Guardians and Wards Act. The Court also held 
that the mother is entitled to apply for recovery of 
custody of her minor daughter from her paternal 
aunt’s husband. The preference expressed by a 
child of 13 of 14 is not entitled to much or any 
weight at all, especially where the minor’s attitude 
is not a natural, bona fide and intelligent one. 

19. After considering the ratio decided in the 
abovesaid decisions and after hearing the rival 
contentions of the learned counsel for both par- 
ties, we are of the opinion that the pendency of the 
original petitions filed by both the parties before 
the Lower court is not a bar for seeking remedy 
under Art.226 of the Constitution. We are also of 
the view that since the minor is aged about six 
years and since the father has no disqualification 
or being made unfit to be a natural guardian of the 
minor daughter and since the father being in afflu- 
ent situation and is also having his parents to look 
after the minor child, it is judicious to leave the 
child in the custody of the father, after considering 
the welfare and paramount interest of the minor 
girl. The pendency of any criminal complaint as 
against the father at the instance of the first 
respondent will not be a disqualification for the 
natural father having custody of his minor daugh- 
ter. In all the decisions cited at the Bar by the 
learned counsel appearing for both parties, the 
welfare and paramount interest of minors alone 
are considered in deciding the issue in question. 
20. After considering the rival contentions.ofboth 
parties as set out by them in their pleadings and 
the catena of cases cited by them, we hold that the 
minor child has to be entrusted with the father, the: 
petitioner herein. In the circumstances, the 
respondents 1 and 2 are directed to hand over the 
minor child to.the petitioner. 

21. In the result, this petition is allowed. In the 
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circumstances, there is no order as to costs. 
Venkataswami and Swamidurai, JJ.: This order is 
subject to the result of the two original petitions 
which are pending before the learned District 
Judge, Salem. The learned District Judge is 
directed to dispose of the two original petitions 
within a period of three months from the date of 
receipt of a copy of this order. It is made clear that 
any observations made in this order will not influ- 
ence the learned District Judge in disposing of the 
two original petitions. 

BS. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: AR.Lakshmanan, J. 

Appln.No.1507 of 1993 in C.S.No.294 of 1993 
7th April, 1993. 

Dhinamalar ...Applicant 

Daily Thanthi ... Respondent. 


Trade and Merchandise Marks Act (XLII of 1958), 
Secs.105 and 106 - Passing off action under - Two 
newspapers - One issuing weekly children’s supple- 
ment by name ‘Siruvar Malar’ - Another newspaper 
issuing weekly supplement using expression ‘Siruvar 
Malar? Word ‘Siruvar Malar’ being normal descrip- 
tive term held, cannot be treated as proprietary right 
- Logo of latter paper bold and conspicuous - No 
reader can be misled into confusion that it was the 
former paper’s children’ magazine - Supplement 
Supplied free with newspaper published on Fridays - 
In the circumstances, held, there was no passing off 
- Interim injunction refused. 

The plaintiff ‘Dhinamalar’is publishing a Tamil 


` Daily. Itstarted a children’s magazine in the name 


of Dhinamalar Siruvar Malar’ in 1984-85 forthe . 
benefit of children and supplied free with the 
Friday edition of the paper. The supplement is 
called ‘Siruvar Malar’ with a lotus in between the 
two words ‘Dina’ and ‘Malar’. The defendant also 
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Started and issued a children’s magazine on 19.2.1993 
captioned as ‘Siruvar Malar’ from ‘Daily Thanthi’ 
belonging to the defendant. The plaintiff filed a 
suit under Secs.105 and 106 of the Trade and 
Merchandise Marks Act for permanent injunc- 
tion restraining the defendant from committing 
an infringement of the plaintiffs name and mark 
‘Siruvar Malar’, and restraining the defendant 
from passing off their children’s magazine as the 
magazine of the plaintiff. It also filed an applica- 
tion to pass an order restraining the defendant 
from committing or continuing to commit any 
infringement of the plaintiffs name and mark 
Siruvar Malar or passing off their children’s 

magazine, 

Held: The word ‘Siruvar Malar’, is a normal 
descriptive term. It cannot be treated as a proprie- 
tary right. There cannot be an infringement of any 
right of the plaintiff by passing off under Secs.105 
and 106 of the Trade and Merchandise Marks Act 
or its Rules. Apart from that, there is another 
important feature. The Words ‘Dina Thanthi’ 
(Logo) and Thanga Malar’ are printed in very bold 
letters in Dina Thanthi’s Children’s magazine in 
type sizes bigger than the ‘Siruvar Malar’ unlike 
the Dina Malar’s issue which mentions ‘Dina Malar’ 
(logo) in smaller size. Since the 
lettering and logo of Dina Thanthi and 
Thanga Malar are bold and conspicuous, it 
cannot be held by any stretch of imagination as 
capable of misleading any reader into confusion 
that it is the Dina Malar’s Children’s Magazine. 
There is no basis for the allegation that Dina 
Thanthi Siruvar Malar- Thanga Malar is an 
attempt to pass off as the Dina Malar’s Siruvar 
Malar since a perusal of the title pages ofthe Dina 
Thanthi Siruvar Malar issued with the Logo Dina 
Thanthiand brand name Thanga Malar willamply 
demonstrate. Above all, the supplement is sup- 
plied as free annexure to the newspaper published 
on Fridays. Only the persons who buy Dina Than- 
thi on Fridays are given this free copy as annexure 
without any extra cost. Hence, there cannot be any 
passing off ofthe defendant’s goods as the goods 
of the plaintiff as alleged by the latter. It is equally 
untenable to contend that the defendant is passing 
off their supplement with the caption “Dina 
Thanthi” - Thanga Malar’ printed in bold letters 
as ‘Dina Malar-Siruvar Malar’. The plaintiff has 
not made out any case for the grant of injunction 
in their favour till the disposal of the suit. The 


The Madras Law Journal Reports 


[1993 


balance of convenience is not in favour of the 

plaintiff and it is only in favour of the defendant. 

No irreparable loss or injury will be caused to the 

plaintiff because of the refusal of injunction. 
[Paras 13 & 14] 
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T.S.Subramaniam, Senior Advocate, for 
S.Jayakumar and M.Ramalingam, for Applicant. 
R.Krishnamurthi, Senior Advocate, for 
V.Shanmugham, for Respondent. 
The Court made the following 
ORDER: The applicant in O.A.No.198 of 1993 is 
the plaintiff in the above suit. The suit was filed 
under Secs.105 and 106 of the Trade and Mer- 
chandise Marks Act for the following reliefs: 
(a) For permanent injunction restraining the 
defendant from committing or continuing to 
commit any infringement of the plaintiffs name 
and mark “Siruvar Malar” or any imitation 
thereof or the name, colour combination, etc., 
of the expression “Siruvar Malar”. 
(b) Restraining the defendant from passing off 
their children’s magazine as the magazine of 
the plaintiffby using the colourscheme, get up, 
ər imitating any portion of the colour scheme 
get up or by using the name “Siruvar Malar” as 
found in the plaintiffs Document M.O.2. 
(c) To render true and faithful accounts of all 
the profits earned by them through printing, 
publishing and sale of the offending mark. 
(d) To surrender to the plaintiff all their 
impugned children’s magazine containing the 
same name of the offending marks. 
2. The plaintiffs case in short is as follows: The 
plaintiff is engaged in printing and publishing a 
Tamil Daily called “Dhinamalar”, which is the 
second largest circulated daily of Tamil Nadu as 
per Audit Bureau Circulation. The paper was 
Started in 1951. The average circulation of the 
daily is 2.2 lakhs. The paper has established a 
reputation as a quality paper and a highly 
respected one. The plaintiff started a children’s 
magazine in the name of Dhinamalar Siruvar Malar 
in 1984-85 for the benefit of children and supplied 
free with the Friday Edition of the paper. This 
supplement is very popular among the children of 
all age groups and the plaintiff has received sev- 
eral letters of appreciation for bringing out this 
supplement in their edition. Thecirculation of the 
newspaper on Friday alone has increased to 2.8 
lakhs after this supplement was released, which 
will give an idea of the quality of the plaintiffs 


work and its reputation. The supplement is called . 


“Siruvar Malar” with a Lotus, which is the symbol 
of the plaintiff's paper, in between the two words 
“Dina” and “Malar”. 

3. The paper is registered with Registrar of 


215 


Newspapers of India. The defendant, who is a‘ 
competitor in business, has also started and issued 
a children’s magazine for the first time on 19.2.1993 
captioned as “Siruvar Malar” from Daily Thanthi 
belonging to the defendant/respondent. The 
moment this issue was released, the plaintiff 
received a spate of letters from the public which 
will disclose the havoc that the defendant is 
attempting to make in publishing and releasing 
this supplement containing their name with the 
sole motive of creating total confusion among the 
Tamil reading public of Tamil Nadu, and particu- 
larly, the children who are interested in the sup- 
plement of the plaintiff. The conduct of the defen- 
dantis to pass off their goods as those ofplaintiff's, 
which amounts to infringement of the plaintiffs, 
mark, which is their exclusive proprietary right, 
and the expression “Siruvar Malar” by long usage. 
Thus, it has become necessary for the plaintiff to 
prevent this piracy of their name and mark by the 
defendant any further by an order of injunction. 
The plaintiff has also filed O.A.No.198 of 1993 for 
the following relief: 
To pass an order of injunction restraining the 
respondent/defendant by themselves or their 
agents, servants, printers, publishers or dis- 
tributors from committing or continuing to 
commit any infringement of the plaintiff's name 
and mark “Siruvar Malar” or any imitation 
thereof or the name, colour combination, etc., 
of the expression “Siruvar Malar” as per the 
artistic creation filed by the plaintiff by distrib- 
uting, printing or causing the same to be printed, 
published or sold or from passing off their 
children’s magazine, filed as M.O.1 along with 
the plaint, as the magazine of the plaintiff/ 
applicant filed as M.O.II, by using the same 
colour scheme or imitating any portion of the 
same or by using the name “‘Siruvar Malar” as 
found in M.O.II, pending disposal of the suit. 
4. On 17.3.1993, this Court granted interim 
injunction for a period of two weeks. Notice was 
ordered to the defendant/respondent returnable 
by two weeks. 
5. The defendant filed a detailed counter affidavit 
in O.A.No.198 of 1993 and also filed a petition to 
vacate the interim injunction granted earlier, in 
Application No.1507 of 1993. 
6. The defendant/respondent raised principally 
the following points: 
(a) The suit itself is not maintainable. 
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(b) The circulation of Daily Thanthi is sub- 
stantially higher over 47% of the plaintiffs 
newspaper. 

(c) The respect and reputation which a news- 
paper commands/and enjoys is measured by its 
readers and circulation. 

(d) “Siruvar Malar” isa common generic term. 
It is untenable to state that the plaintiff has 
acquired exclusive right to use the same. 

(e) “Siruvar Malar” - per se is not registered 
under the Trade and Merchandise Marks Act. 
The connotation “Siruvar Malar” cannot be 
acquired as a praperty right by usage by simply 
using the same along with the other proprie- 
tary trade name or mark “Dhinamalar”. 

(f) The plaintiff has suppressed the material 
fact of usage of the term “Siruvar Malar” 
combined with Dina Thanthi (logo) and Thanga- 
malar while pleading for the relief of injunc- 
tion. 

(g) Dina Thanthi has its own distinctive read- 
ers who by the Friday’s issue for its news con- 
tent Children’s Magazine, is only an additional 
service offcred to the readers as an extra facil- 
ity. 

(h) Dina Thanthi is celebrating its Golden 
Jubilee this year and to mark this event, they 
have captioned the children’s supplement is- 
sued on Friday as “Dina Thanthi Thanga Malar” 
with the addition of the descriptive words 
“Siruvar Malar” printed in small letters. 


(i) This supplement is supplied as free annex-’ 


ure to the newspaper published on Fridays. 
Only persons who ask for and buy Dina Than- 
thion Fridays are given this free copy as annex- 
ure and hence, there is no question of passing 
off of defendant’s goods as the goods of the 
plaintiff. 
7. [have heard Mr.T.S.Subramaniam, leamed Senior 
Advocate for the plaintiff/applicant and 
Mr.R.Krishnamurthi, learned Senior Advocate 
for the defendant/respondent. I have been taken 
through the entire pleadings and the documents 
filed by both sides. I have carefully considered the 
arguments of both sides. 
8. Mr.T.S.Subramaniam, in support of his case, 
submits that the plaintiffhas got an exclusive right 
for use of the name Dina Malar since it is regis- 
tered, but as far as the name “Siruvar Malar” is 
concerned, by the long and continuous usage of 
the said name and mark in the Children’s 
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Magazine which was released by the plaintiff as 
early as in 1985-86. He further submits that the 
plaintiff has acquired the exclusive right to use, 
print, sell and exhibit this supplement every week 
with the name of use of the words “Siruvar Malar” 
and is exclusively associated with the plaintiffs 
paper Dina Malar and nobody else has got any 
right to infringe the same to pirate the same or 
pass off their supplement as though it is that of 
theirs. According to the learned Senior Advocate 
for the plaintiff, the right acquired by the plaintiff 
is a proprietary right in the use of the words 
“Siruvar Malar” associated with their paper Dina 
Malar and hence, the use of that expression by the 
defendant in a manner deceptively similar to the 
one belonging to the plaintiff in colour combina- 
tion, combination of types, etc, are clearly 
intended to pass off the goods of the defendant as 
that of the plaintiffs. Thus, the learned Senior 
Counsel submits that the conduct of the defen- 
dant to pass off their goods as those of the plain- 
tiffs, amounts to infringement of the plaintiff's 
mark, which is their exclusive proprietary right by 
long usage. 

9, Mr.T.S.Subramaniam has cited the following 
decisions in support of his contentions: John Walker 
and Sons v. Henry Ost and Company Limited, (1970)2 
AllEng.L.R. 106, Maxim’s Limited v. Dye, (1978)2 
AlLEng. L-R. 55 at 60, The National Bank of India 
y. The National Bank of Indore, ALR. 1923 Bom. 
119, B.K.Engineering Company, Delhi v. 
U.B.H.I.Enterprises (Regd. ), Ludhiana, A.I.R. 1985 
Del. 210, Ellora Industries, Delhi v. Banarasi Dass 
Goela, A.LR. 1980 Del. 254, Simatul Chemical 
Industries Private Limited, Nandeshari v. Cibatul 
Limited, Atul, A.LR. 1978 Guj. 216 (D.B.), Century 
Traders v. Roshan Lal Duggarand Company, A.LR. 
1978 Del. 250 (D.B.), M/s.Kalanikeran y. M/s.Kala 
Niketan, A.LR. 1983 Del. 161: I.L.R. (1981)2 Del 
592, Com Products Refining Company v. Shangrila 
Food Products Limited, AJ.R. 1960. S.C. 142, 
American Cyanamide Company v. Ethicon Lim- 
ited, (1975)1 All Eng. L.R. 504 and Reddaway v. 
Bentham Hemp-Spinning Company, (1892)2 Q.B.D. 
639 at 648. 

10. Mr.R.Krishnamurthi, learned Senior Advo- 
cate for the defendant/respondent submits that 
the plaintiffhas not made out any case for grant of 
injunction in their favour. According to the learned 
Senior Counsel, the expression “Siruvar Malar” is 
a common generic term denoting the description 
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ofcontents Łe., feature ofreading items ofinterest 
to children and it is not tenable to state that the 
plaintiff has acquired exclusive right to use that 
nameand hence, there is no cause for confusion as 
wrongly claimed by the plaintiff among the read- 
crs of cither Dina Malar or even Dina Thanthi about 
the Dina Thanthi’s Siruvar Malar (sic. ) as the title 
(first) page clearly mentions the words Dina Thanthi 
(Logo) Siruvar Malar-Thanga Malar. The learned 
Senior Counsel further submits that the plaintiff 
has suppressed the material fact of usage of the 
term “Siruvar Malar” combined with Dina Than- 
thi Logo and Thanga Malar while pleading relief 
of injunction in this Court. It is further urged that 
Dina Thanthi has its‘own distinctive readers who 
buy the Friday’s issue for its news content and that 
the Children’s Magazine is only an additional 
service offered to the readers as an extra facility 
and hence, there is no question of passing off or 
illegal profits as alleged by the plaintiff as the 
supplement isa free give-away alongwith the main 
issue and has no extra price ofits own. The learned 
Senior Counsel has also reiterated the other con- 
tentions raised by the defendant/respondent in 
the counter-affidavit. The following decisions were 
cited by the learned Senior Counsel for the defen- 
dant/respondent: Office Clearing Services Limited 
v. Westminster Window and General Cleaners Limited, 
63. R.P.C. 39, Canadian Shredded Wheat Company 
Limited v. Kellogg Company of Canada Limited, 
AIR. 1938 P.C. 143: 175 LC. 178, Mothercare 
U.K Limited v. Penguin Books Limited, (1988) RP.C. 
113, Horlicks Malted Milk Company v. Summer 
Skill, (1917)34 Illustrated Official Journal (Pat- 
ents) 63 , The Premier Motor Company (Birming- 
ham) Limited v. Premier Driving School, (Birming- 
ham) Limited, (1962) R.P.C. 222, My Kinda Town 
Ltd. v. Soll, 1983 R.P.C. 407, Kaviraj Pandit Durga 
Dutt Sharma v. Navaratna Pharmaceutical Labo- 
ratories, ALR. 1965 S.C. 980 and Teju Singh v. 
Shanta Devi, ALR. 1974 A.P. 274. 
11. I have given my anxious consideration to the 
lengthy arguments of both the learned Senior 
Counsel. It is the admitted case of both parties 
that the expression “Siruvar Malar” is not regis- 
tered. “Siruvar Malar” is a generic term which 
denotes that the contents in the magazine are 
meant for children. There is no dispute that the 
issue “Siruvar Malar-Dina Malar” is not sold 
separately. It issupplied along with Friday issue of 
newspaper Dina Malar free of cost. Therefore, a 
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reader of Dina Malar Issue of Friday is supplied 
with Siruvar Malar free of cost. 

12. Likewise, a reader of Dina Thanthi issue of 
Friday is supplied with “Thanga Malar-Siruvar 
Malar” free of cost. It is not sold separately. Only 
literate public will purchase the newspapers in 
question. There are separate set of readers for 
Dina Malar. Therefore, as rightly contended by 
Mr.R.Krishnamurthi, there is no likelihood of 
confusion in the minds of the readers as con- 
tended by Mr.T.S.Subramaniam, learned Senior 
Counsel for the plaintiff/applicant, of either Dina 
Malar and Dina Thanthi, about the Dina Thanthi 
Thanga Malar Siruvar Malar. (sic) I have perused the 
documents filed by both sides. The words “Dina 
Thanthi-Thanga Malar” are printed in bold let- 
ters and they are of a bigger size than the “Siruvar 
Malar Dina Malar”. Even a visual comparison of 
the “Dina Malar Siruvar Malar” and “Dina Than- 
thi-Thanga Malar-Siruvar Malar” would clearly 
reveal that there cannot be any confusion among 
the readers of either Dina Malar or Dina Thanthi. 
Further, the children’s magazine is supplied 
alongwith Friday issue of newspapers of Dina 
Thanthi and Dina Malar to readers of the respec- 
tive newspapers without any extra cost. It is not 
supplied, with a view to mislead the readers of 
either of the newspaper. As already mentioned, 
there is a separate distinctive class of readers who 
buy the Friday issue of Dina Thanthi and Dina 
Malar. These peculiar features impelled me to 
hold that the claim made by the plaintiff/applicant 
is untenable. Therefore, the prayer for injunction 
cannot be granted. 

13. Both papers are leading Tamil newspapers 
having separate set of readers. They are in the field 
for the last so many decades. The words “Siruvar 
Malar” is a normal descriptive term. It cannot be 
treated as a proprietary right. There cannot be an 
infringement of any right of the plaintiff by pass- 
ing off under Secs.105 and 106 of the Trade and 
Merchandise Marks Act or its Rules. Apart from 
that, there is another important feature. The words 
“Dina Thanthi” (Logo) and “Thanga Malar” are 
printed in very bold letters in Dina Thanthi Chil- 
dren’s magazine, in type sizes bigger than the 
“Siruvar Malar” unlike the Dina Malar’s issue 
which mentions Dina Malar (in Logo) in smaller 
size. I am of the opinion that since the lettering 
and logo of Dina Thanthi and Thanga, Malar are 
bold and conspicuous, it cannot be held by any 
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stretch of imagination as capable of misleading 
any .eader into confusion that it is the Dina 
Malar’s Children’s Magazine. In my view, there is 
no basis for the allegation that Dina Thanthi 
Siruvar Malar-Thanga Malar is an attempt to pass 
off as the Dina Malar’s Siruvar Malar since, a 
perusal of the title pages of the Dina Thanthi- 
Siruvar Malar issue with the Logo Dina Thanthi 
and brand name Thanga Malar will amply demon- 
strate. 

14, Above all, the supplement is supplied as free 
annexure to the newspaper published on Fridays. 
Only the persons who buy Dina Thanthi on Fri- 
days are given this free copy as annexure without 
any extra cost. Hence, there cannot be any passing 
off of the defendant’s goods as the goods of the 
plaintiffas alleged by the latter. It is equally unten- 
able to contend that the defendant is passing off 
their supplement with the caption “Dina Thanthi- 
Thanga Malar” printed in bold letters as “Dina 
Malar-Siruvar Malar”. The plaintiff has not made 
out any case for the grant of injunction in their 
favour till the disposal of the suit. The balance of 
convenience is not in favour of the plaintiff and it 
is only in favour of the defendant. No irreparable 
loss or injury will be caused to the plaintiffbecause 
of the refusal of injunction: 

15. As Iam deciding the question involved in this 
case purely on the peculiar facts and circumstances 
of this case to come to a prima facie conclusion, I 
do not propose to refer to the various decisions 
cited by both the learned Senior Counsel for 
deciding the present controversy, as the facts of 
those cases bear no similarity to the peculiar facts 
of the present case. 

16. For all the foregoing reasons, I vacate the 
interim injunction already granted in O.A.No.198 
of 1993 and allow Application No.1507 of 1993. 
No costs. 


BS. 


Application allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


[Special Original Jurisdiction] 

Present: Janarthanam, J. 

W.P.No.8307 of 1984 5th March, 1993. 
R- Veerabadhra Pillai „Petitioner 
Vv 


The Tribunal for Recognised (P) Schools (Subor- 
dinate Judge), Periyakulam, Madurai District and 
others ... Respondents. 


(A) Tamil Nadu Recognised Private Schools (Regu- 
lation) Act (XXIX of 1974), Sec.24 - Second appeal 
- Order filling up post of Post Graduate Teacher in 
Tamil - Appeal against, dismissed - Second appeal, 
if will lie. 

A plain reading of Sec.24 of the Tamil Nadu 
Recognised Private Schools (Regulation) Act will 
clearly show that an appeal will fie only against (1) 
dismissal, (2) removal from service, (3) reduction 
in rank or, (4) termination of service otherwise. 
Not one of those categories would take within it a 
case like the one on hand, namely, filling up the 
post ofa Post-Graduate teacher in Tamil, call itas 
appointment orcall itas promotion. In this view of 
the matter, it goes without saying that the first- 
respondent-Tribunal grossly erred in entertaining 
the appeal in the sense of not having any requisite 
jurisdiction to do so. [Para. 13] 
(B) Tamil Nadu Recognised Private Schools (Regu- 
lation) Act (XXIX of 1974), Sec.24 - Petitioner 
appointed as’ Post-Graduate Assistant in Tamil - 
Appeal Against order, dismissed - Second appeal - 
Petitioner not impleaded as respondent - Second 
appeal allowed without his presence - Order, if can 
be sustained. (Constitution of India, (1950), Art.226 
- Natural justice). 

The petitioner was the person to be affected by the 
impugned order. He was not at all impleaded as a 
party respondent and only two respondents who 
are no one else except the present respondents 2 
and 3 alone were impleaded. By the impugned 
order, the petitioner’s interest has been vitally 
affected and the order having been passed without 
his presence must have to be necessarily held as 
not sustainable. ; [Para. 16] 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
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therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorari calling for the records relating to the 
proceedings of the 1st respondent made in 
CM.A.No.6 of 1981 dated 30.3.1984 and quash 
the same. 

G.Devadoss, for V.Balakrishnan and Mohan Kumar, 
for Petitioner. 

RP , Government Advocate, for Respon- 
dent No.2. 

E.Padmanabhan, for Respondent No.4. 

The Court made the following 

ORDER: The petitioner R.Veerabhadra Pillai, 
having the educational qualifications, namely, B.A. 
(Tamil), B.Sc., (Botany) and B.T. joined as a B.T. 
Science Assistant in Zamindarani Kamulammal 
Memorial Higher Secondary School (then known 
as Victoria Memorial High School) of which the 
Secretary and Correspondent of the school com- 
mittee is the third respondent) on 9.6.1960. Simi- 
larly the 4th respondent R.Kamaraj, having edu- 
cational qualifications, namely, B.Sc., and B.Ed., 
joined as a B.T. Science Assistant in the third 
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respondent’s school on 25.8.1975. The petitioner, 
while functioning as such, obtained Post Gradu- 
ate Degree, namely, M.A. in Tamil in 1964. Like- 
wise, the fourth respondent also got the Post- 
Graduate degree, that is, M.A. in Tamil in 1978. 
2. During the academic year 1978-79, Govern- 
ment of Tamilnadu by its G.O.Ms.No.2464, Edu- 
cation, dated 19.11.1977 upgraded many a High 
School in the State of Tamilnadu as Higher Secon- 
dary Schools, with a new pattern of education 
called ‘Plus 2 system.” In connection with the 
implementation of the scheme of Higher Secon- 
dary Education, the Government of Tamilnadu 
also issued G.O.Ms.No.1091 Education dated 
15.6.78 wherein the qualification for the teachers 
of the academic subject was prescribed as post 
graduate degree in the particular subject to be 
handled in the Higher Secondary Classes with the 
Training qualification of B.Ed./B.T. As per the 
said G.O., while selecting fully the qualified per- 
sons for manning the posts of Tamil teachers for 
Higher Secondary Classes, the order of priority as 
mentioned below has to be followed: 


holding posts of Tamil 
Pandit in High schools. M.A. (Tamil) + B.Ed. 
2. -do- -do- M.A. (Tamil +  Pandits 
: Training or 
Secondary Grade 
Training). 
3. B.A. (Tamil) M.A. (Tamil) + B.Ed. 
4. Degree in subject other 
than Tamil (working as 
B.T. Assistant in subject 
other than Tamil) M.A. (Tamil) + B.Ed 


The said G.O. has also permitted B.T. Assistants 
working in High schools to handle Higher Secon- 
dary Classes, the subjects in which they had 
obtained the basic degree if sufficient number of 
‘teachers with the requisite qualifications were not 
available. Such an induction is however subject to 
the condition that they will become ineligible to 
handle Higher Secondary Classes, when a person 
with Post Graduate qualification in the required 
subject with B.Ed./B.T. becomes available. 

3. In the third respondent’s school, Plus 2 courses 
were introduced during the academic year 1978- 
79, as the said school was upgraded as one of 
Higher Secondary Schools. One Pandian, who was 
working as Grade-I, Tamil Pandit in the 3rd 


respondent’s School having the requisite prefer- 
ential qualification was appointed as post gradu- 
ate teacher in Tamil. The petitioner, it is said, was 
not appointed as a post Graduate teacher in Tamil, 
since Pandian was having the preferential qualifi- 
cation. However, he was inducted as a teacher 
authorised to handle Plus 2 classes in Science 
subject, namely, Botany, since no post Graduate 
teacher in Botany was available then. In the year 
1979, one more vacancy arose for the position ofa 
post graduate teacher in Tamil. Consequently, the 
petitioner, on his applying for the said post, was 
favourably considered and had been appointed so 
on 1.9.1979 by the third respondent. 

4. The fourth respondent, aggrieved by the said 
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appointment of the petitioner, preferred an 
appeal before the second respondent and the appeal 
so preferred faced dismissal, followed by order 
dated 10.11.1979 in K.Dis.No.1781/3/G8/79. 
5. The-matter was further agitated by the fourth 
respondent by preferring further appeal in 
C.M.A.No.6 of 1981 before the first respondent- 
Tribunal for Recognised Private School (Subor- 
dinate Judge), Periyakulam, Madurai District, which 
in turn, allowed the appeal on 30th March, 1984 
setting aside the order of the second respondent 
dated 10.11.1979. 
6. In the appeal so preferred, the petitioner was 
notat all impleaded as a party-respondent and the 
respondents 2 and 3 herein alone were impleaded 
as party respondents 1 and 2 therein. The peti- 
tioner, however, retired on superannuation on 
31.3.1984 in the promotional post of Post-Gradu- 
ate Teacher in Tamil. 
7. One Doraipandian Tamil Pandit of the third 
respondent’s school filed W.P.No.4323 of 1984 on 
the file of this Court praying for issue of a writ of 
certiorarified mandamus to quash the impugned 
order of the first respondent and consider him for 
appointment of Post-Graduate teacher in Tamil 
language and this Court admitted the said writ 
petition and also passed ad interim stay of opera- 
tion of the impugned order dated 23.4.1984 in 
W.M.P.No.6767 of 1984. The District Educational 
Officer, Periyakulam by his proceedings 
Na.Ka.No.10028/G/84, dated 24.6.84 decided to 
grant retirement benefits only on the basis of the 
salary drawn by the petitioner as an inducted 
teacher till the disposal of the said writ petition. 
The petitioner, in his turn, feeling that his interest 
is also affected, resorted to the present action 
under Art.226 of the Constitution praying for 
issue of a writ of certiorari to quash the impugned 
order of the first respondent. 
8. Learned counsel appearing for the petitioner 
would press into service three contentions: 
(1) The first respondent-Tribunal has no juris- 
diction to pass the impugned order. 
(2) The impugned order is bad in law as a 
consequence of the non-impleading of the 
petitioner and since his interests are vitally 
affected, he was a necessary party to the pro- 
ceedings. 
(3) Since the petitioner is having a preferential 
qualification than that of the fourth respon- 
dent, pursuant to G.O.Ms.No.1091, 
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Education, dated 15.6.1978 his appointment 
as Post-graduate Teacher in the third respon- 
dent’s school is perfectly valid and the 
impugned order setting aside his appointment 
and appointing the fourth respondent is not at 
all sustainable in law. 
9. Learned counsel appearing for the contesting 
fourth respondent would, however, repel those 
submissions. 
10, Learned Government Advocate appearing for 
the respondents 1 and 2, however, left the matter 
to the court without making any submission on 
this behalf. 
11. I may now delve deep to find out the tenability 
or otherwise of the rival submissions, as noted 
above. 
12. Sec.24 of the Tamilnadu Recognised Private 
Schools (Regulation) Act, 1973 (Tamilnadu Act 
No.29/1974}-for short ‘the Act’) dealing with sec- 
ond appeal in case of dismissal, removal or reduc- 
tion in rankor the termination ofappointment of 
teachers or other persons employed in private 
schools is couched in the following terms: 
“If the appeal under Sec.23 was against the 
dismissal, removal or reduction in rank or the 
termination otherwise of the appointment of 
any teacher or other person employed in any 
privateschool, such teacher or other person or 
the educational agency aggrieved by any order 
made in any such appeal, may prefer an appeal 
against that appellate order to the Tribunal.”. 
13. A plain reading of this section will clearly show 
that an appeal will lie only against (1) dismissal, 
(2) removal from service, (3) reduction in rank or, 
(4) termination of service otherwise. Not one of 
those categories would take within it a case like 
the one on hand, namely, filling up the post of a 
Post-Graduate Teacher in Tamil, call it as 
appointmentor callitas promotion. In this view of 
the matter,it goes without saying that the first 
respondent-Tribunal grossly erred in entertaining 
the appeal, in the sense of not having any requisite 
jurisdiction to do so. 
14. On this aspect of the matter, learned counsel 
for the petitioner drew my attention to the order 
of Mohan, J., (as he then was) in R. Kandaraj v. The 
Secretary-cum-Correspondent, Z.K.N. Higher Sec- 
ondary School, Bodinaickanur, W.P.No.2375 of 1984, 
dated 167.1985 and the said learned Judge 
expressed in the paragraph 7 thus: 
“....A plain reading of this section will clearly 
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show that the appeal will lie only against; 
. (i) dismissal; 
(ii) removal from service; 
(iif) reduction in rank; and 
(iv) termination of service otherwise. 
Not one of these categories would take within 
ita case like the oneon hand, viz., filling up the 
vacancy of a Headmaster, call it as appoint- 
ment or call it as promotion. Therefore, the 
Tribunal grossly erred in entertaining the appeal 
and moreso in interfering with the order ofthe 
Joint Director.”. 
15. The order in the said petition was further 
agitated by preference of two writ appeals, being 
The Secretary-cum-Correspondent, Z.K.M. Higher 
Secondary School, Bodinaickanur v. R.Kandaraj, 
W.A.Nos.640 and 669 of 1985, and those writ appeals 
had been allowed by a Division Bench consisting 
of M.N.Chandurkar, C.J. and Srinivasan, J., by 
order dated 24.6.1986. But nonetheless, the Divi- 
sion Bench upheld the view of learned single 
Judge as respects the question of jurisdiction by 
expressing thus in paragraph 4: 
“The main contention of Kandaraj was that 
the Tribunal had no jurisdiction to entertain 
the appeal filed by the Management. The learned 
_ single Judge took the view that the only appeal 
which was provided under Sec.24 of the 
Tamilnadu Recognised Private Schools (Regu- 
lation) Act (Tamil Nadu Act 29 of 1984) 
(hereinafter referred to as the Act) was an 
appeal which would lie only against 
1. Dismissal; 
2. Removal from service; 
3. Reduction in rank; and 
4. Termination of service otherwise. 
The learned Judge found and in our opinion rightly 
so, that the matter relating to 
“promotion for filling up the post ofthe Head- 
master did not fall under Sec.24 of the Act. He, 
therefore, took the view that the Tribunal had 
grossly erred in entertaining the appeal and 
interfering with the order of the Joint Direc- 
tor.” 
It is thus very clear that the first respondent- 
Tribunal has no jurisdiction to pass the impugned 
order. 
16. The petitioner was the person to be affected by 
the impugned order. As adverted to earlier he was 
not at all impleaded as a party-respondent and 
only two respondents, who are no one also except 
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the present respondents 2 and 3 alone were 
impleaded. By the impugned order, the petitioner’s 
interest had been vitally affected and the order 
having been passed without his presence must 
have to be necessarily held as not sustainable. __ 
17. I may now consider the inter se qualification of 
the petitioner and the fourth respondent. There is 
no pale of controversy that the petitioner is a B.A. 
graduate in Tamil as well as B.Sc., graduate in 
Botany, besides possessing post graduate, qualifi- 
cation in Tamil, namely, M.A. (Tamil) and B.T. 
while the fourth respondent is possessed of B.Sc., 
Degree, post graduate degree in Tamil, namely, 
M.A. and B.Ed:, Even in getting post-graduation 
in Tamil, the petitioner got such a qualification in 
the year 1964 while the fourth respondent in 1978. 
As per G.O.Ms.No.1091, Education, dated 15.6.78, 
on the date when the vacancy arose in the third 
respondent’s school fora position in a post-gradu- 
ate Teacher in Tamil, the petitioner was having 
the preferential qualifications than that of the 
fourth respondent and in that view of the matter, 
his appointment as a post-graduate teacher in 
Tamil in the third respondent’s school in prefer- 
ence to the fourth respondent cannot at all be 
stated to be not sustainable. As such, the 
impugned order cannot at all be sustained as it is 
contrary to the provisions of the aforesaid G.O. 
18. In the view, that I have taken on submissions 1 
to 3, it goes without saying that the writ petition 
deserves to be allowed as prayed for and accord- 
ingly the same is allowed. Rule nisi is made abso- 
lute. There will, however, be no order as to costs, 
in the circumstances, of the case. 


BS. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Mishra and S.M.Ali Mohamed, JJ. 
O.S.A.No.193 of 1986 21st April, 1993. 


Sk. Ar.Sm.Ramanathan Chettiar and another 


...Appellants 
v. 
Rm.Murugappa Chettiar and another 
... Respondents. 


Arbitration Act (X of 1940) Sec.34 - Madras High 
Court Original Side Rules, O.5, Rules 1 and 5 - 
Words ‘taking any other step in the proceeding’ in 
Sec.34 - Interpretation of - Application under sec- 
tion - Filing of - Limitation for. 

It is clear from what has been stated as the lawon 
the subject by the Supreme Court that there is no 
authority as such for making an application under 
Sec.34 of the Act only until the time prescribed for 
the filing of the written statement. Filing of the 
written statement alone would show the unequivo- 
cal intention to proceed with the suit. In Sec.34 it 
isso stated that application for stayshould be filed 
before tie filing of the written statement and not 
thereafter. “Taking any other steps in the proceed- 
ings’ has been interpreted by the Supreme Court 
also to mean that it should be such as would 
display an unequivocal intention to proceed with 
the suit and to give up the right to have the matter 
disposed of by arbitration and thereby to indicate 
that it has abandoned its right under the arbitra- 
tion agreement to get the dispute resolved by the 
arbitration. Any other step could not disentitle 
the party from secking relief under Sec.34. There 
is nothing in the language of Sec.34 as has been 
clarified by the Supreme Court in the case of Food 
Corporation of India v. Yadav Engineer and Con- 
tractor, A.I.R. 1982 S.C. 1302, that a definite 
period is contemplated for filing the petition under 
Sec.34 of the Act. There is also no intention to 
keep or fix the time limited to the statutory decla- 
rations of the period of filing the written state- 
ment. The Court has also difficulty in accepting 
that the period for the filing of the written state- 
mentis fixed by law. The limitation for the filing of 
the written statement prescribed by O.5, Rule 1 of 
the Original Side Rules of this Court is expanded 
Subject to the leave of the Court to be obtained 
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against summons under O.5, Rule 5 of the Origi- 
nal Side Rules of the Court. Thus, there is no rigid 
lime limit and a discretion is given to Court to 
Suitably cause to extend the time for filing the 
written statement. [Para. 4] 
Cases referred to: 

Shroff Brothers v. Bisheswar Dayal, ALR. 1974 
Cal. 352. [Para. 4] 

Indian Oil Corporation Ltd. v. Nainsukdas Balde- 
odas, 95 L.W. 187. [Para. 4] 

State of U.P. v. Janki Saran Kailash Chandra, A.I. R 
1973 S.C. 2071: (1974)1 S.C.J. 449: (1973)2 S.C.C. 
96. [Para. 4] 

Ramji Dayawala & Sons (P) Ltd. v. Invest Import, 
ALR. 1981 S.C. 2085: (1981)1 S.C.R. 899. [Para. 4] 
Appeal under Clause 15 of the Letters Patent 
against the order of S.A.Kader, J. dated 4.9.1986 
and made in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in Applica- 
tion No.3299 of 1985 in C.S.No.379 of 1985. 
G.Masilamani, Senior Counsel, for S.Rajasekar 
and P.L.Arunachalam, for Appellants. 
K.Sarvabhauman, Senior Counsel, 
V. Balasubramanian, for Respondent No.1. 
M.Muthappan, for Respondent No.2. 

The Judgment of the Court was delivered by 
Mishra, J.: This appeal is directed against a judg- 
ment in an application under Sec.34 of the Arbi- 
tration Act (Application No.3299 of 1985) in 
C.S.No.379 of 1985 to stay the proceedings in 
CS.No.379 of 1985, a suit for winding up a part- 
nership business and for accounts as well as divi- 
sion of assets etc. 

2. There is no dispute before us that the partner- 
ship was created under an agreement dated 13.4.1973 
and was one at will of which the first defendant/ 
appellant was the managing partner. The plaintiff/ 
respondent issued a notice on 22.5.1984 demand- 
ing rendition of account. The first defendant/ 
appellant sent a reply to the said notice on 7.6.1984, 
after which, however, the plaintiff/respondent 
conveyed by notice dated 13.5.1985 his intention 
to dissolve the partnership firm and filed the suit 
for the above reliefs. The defendants, on appear- 
ance, filed a petition under Sec.34 of the Arbitra- 
tion Act stating that under clause 17 of the part- 
nership agreement dated 13.4.1973 any dispute 
between the parties has to be resolved only with 
the help of Arbitrators. 

3. Clause 17 has been extracted in full in the 
impugned judgment which reads as follows: 


for 


1] 


“When we decide to dissolve the partnership 
-we shall ascertain the profits or losses upto the 
date of the dissolution in the usual manner and 
the same be divided according to our profit 
sharing ratios as mentioned above. The assets, 
liabilities, stocks, furniture, machinery, rights 
and obligations, permits, quotas etc., beshared 
between us in any manner that may be agreed 
upon between us either by ourselves or with 
the help of arbitrators, if need be”. 
It is conceded before us and it appears that it was 
so conceded before the learned single Judge that 
the above clause stipulated an arbitration and the 
winding up accountsetc., for which the instantsuit 
has been filed is covered by the arbitration agree- 
ment. Learned single Judge has clearly recorded a 
finding in this behalf that the above is an arbitra- 
tion clause in the agreement, which squarely applies 
to the suit causes. 
4. The trial Court has, however, accepted the 
contention of the plaintiff/respondent that the 
application under Sec.34 of the Act has been filed 
beyond the time fixed under the Act, and is, there- 
fore, not maintainable. This finding has been 
questioned before us on facts as well as law, for, 
the trial Court has said that the limitation as to 
filing of the application under Sec.34 of the Act is 
the time allowed for filing written statement and 
that under the Rules of this Court in its original 
jurisdiction the written statement has to be filed 
within two weeks of the service of summons in the 
suit. In the instant case, the application under 
Sec.34 of the Act has been filed more than two 
weeks after the service of summons. It is said, 
however, that after appearance the defendants 
applied for time for filing the written statement 
and before filing the written statement they filed 
the application for stay under Sec.34 of the Act. 
Twocitations, (1) a judgment ofthe Calcutta High 
Court in the case of Shroff Brothers v. Bisheswar 
Dayal, ALR. 1974 Cal. 352 and (2) a judgment of 
this Court in the case of Indian Oil Corporation 
Lid. v. Nainsukdas Baldeodas, 95 L.W. 187 are 
cited in the judgment for the proposition that a 
person who had merely entered appearance and 
asked for time for filing a written statement would 
be deemed to have taken a step in the proceeding 
and, therefore, no application for staying the suit 
could be filed and that it would not be a correct 
application of Sec.34 of the Act ifan application is 
entertained after the expiry of the time for filing 
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the written statement because, on principle there 
is no difference between a formal application for 
extension of time to file the written statement and 
allowing the time for filing the written statement 
to expire and then make an application for stay 
under Sec.34 of the Arbitration Act, 1940. Sec.34 
of the Act has made a specific provision that “at 
any time before filing a written statement or tak- 
ing any other steps in the proceeding” any party to 
an arbitration agreement or any person claiming 
under him in respect of any matter agreed to be 
referred to arbitration, may, “apply to the judicial 
authority before which the proceedings are pend- 
ing to stay the proceedings”. The condition for 
making an application under Sec.34 to stay the 
legal proceedings and to ask the parties to seek 
arbitration is that it should be filed before taking 
any other step in the proceedings, by the party 
seeking to enforce arbitration. The two judgments 
thatare the basis for the view of the learned Single 
Judge appeared to state what is stated by the 
Supreme Court in the case of State of U.P. v. Janki 
Saran Kailash Chandra, ALR. 1973 S.C. 2071: 
(1974)1 S.C.J. 449: (1973)2S.C.C. 96. In that case, 
ond Janki Saran Kailash Chandra filed aguit against 
the State of U.P. and Divisional Forest Officer, 
Bijnor for recovery of damages alleging breach of 
contract. The summons in the suit issued to the 
State of U.P. was served on the District Govern- 
ment Counsel. On September 2, 1966, the District 
Government Counsel filed an appearance slip in 
the Court and also put‘in a formal application 
praying for one month's time for the purpose of 
filing written statement. On October 1, 1966 the 
District Government Counsel filed an application 
under Sec.34 of the Act pleading that there was an 
arbitration clause in the contract between parties 
to the suit and the State of U.P. being willing to 
refer the matter to arbitration the suit should be 
stayed. The trial Court granted the motion for the 
Stay of suit. On appeal the High Court held that 
the action of the District Government Counsel in 
applying for time to file the written statement 
amounted to taking a step in the proceeding within 
the meaning of Sec.34 of the Act, and set aside the 
order of the trial Court and rejected the request 
for stay of proceedings. State of U.P. approached 
the Supreme Court against the order of the High 
Court. The Supreme Court observed as under: 
“To enable a defendant to obtain an order 
staying the suit, apart from other conditions 
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mentioned in Sec.34 of the Arbitration Act, he 
is required to present his application praying 
for stay before filing his written statement or 
taking any other step in the suit proceedings. 
In the present case the written statement was 
indisputably not filed before the application 
for stay was presented. The question is whether 
any Other step was taken in the proceeding as 
contemplated by Sec.34, and it is this point 
with which we are directly concerned in the 
present case. Taking other steps in the suit 
‘proceedings connotes the idea of doing some- 
thing in aid of the progress of the suit or 
submitting to the jurisdiction of the Court for 
the purpose of adjudication of the merits of the 
controversy in the suit”. 
However, a Bench of three Judges of the Supreme 
Court has taken a view that Sec.34 of the Act 
prescribes a mode and method of enforcing the 
arbitration agreement when a party to the agree- 
ment has filed a suit for breach of the agreement 
and the other party to the agreement is dragged to 
the Court, by staying the suit at the instance of the 
other party so dragged to the Court and the first 
party congequently would be forced to honouf the 
arbitration agreement. But before the ue hed 
to the arbitration agreement is entitled to enforce 
the arbitration agreement by stay of the suit it 
must disclose its unequivocal intention to abide by 
the agreement and, therefore, Sec.34 obliges such 
a party to ask for stay of the proceedings before 
such a party takes any steps which may unequivo- 
cally indicate the intention to waive the benefit of 
the arbitration agreement. Abandonment of a 
right to seek resolution of dispute as provided in 
the arbitration agreement must be clearly mani- 
fested by the step taken by such party. Once such 
unequivocal intention is declared or abandon- 
ment of the right to claim the benefit of the agree- 
ment becomes manifest from the conduct, such 
party would then not be entitled to enforce the 
arbitration agreement because there is thus a breach 
of the agreement by both the parties disentitling 
both to claim any benefit of the arbitration agree- 
ment. Sec.34 provides that a party dragged to the 
Courtas defendant by another party to the arbitra- 
tion agreement must ask for stay of the proceed- 
ings before filing the written statement or before 
taking any other step in the proceedings. That 
party must simultaneously show its readiness and 
willingness to do all things necessary to the proper 
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conduct of the arbitration. The legislature by making 
it mandatory on the party seeking benefit of the 
arbitration agreement to apply for stay of the 
proceedings before filing the written statement or 
before taking any other steps in the proceedings 
unmistakably pointed out that filing of the written 
statement discloses such conduct on the part of 
the party as would unquestionably show that the 
party has abandoned its rights under the arbitra- 
tion agreement and has disclosed an unequivocal 
intention to accept the forum of the Court for 
resolution of the dispute by waiving its right to get 
the dispute resolved by a forum contemplated by 
the arbitration agreement. When the party files 
written statement to the suit it discloses its defence, 
enters into a contest and invites the Court to 
adjudicate upon the dispyte. Once the Court is 
invited to adjudicate upon the dispute there is no 
question of then enforcing an arbitration agree- 
ment by forcing the parties to resort to the forum 
of their choice as set out in the arbitration agree- 
ment. This flows from the well settled principle 


that the Court would normally hold the parties to 


the bargain (see Ramji Dayawala & Sons (P) Ltd. 
v. Invest Import, A.LR. 1981 S.C. 2085: (1981)1 
S.C.R. 899. After saying as above, on the underly- 
ing intendment of Sec.34 of the Act, the Supreme 
Court in this judgment has proceeded to examine 
what other steps did the legislature contemplate 
as being taken in the proceedings which would 
disentitle the party to the suit from obtaining stay 
of the proceedings which would have the effect of 
enforcing the arbitration agreement and has said: 
“General words ‘taking any other steps in the 
proceedings’ just follow the specific expres- 
sion ‘filing a written statement’ and both are 
used for achieving the same purpose. There- 
fore, the latter general expression must be 
construed ejusdem generis with the specific 
expression just preceding to bring out the ambit 
of the latter. Expression ‘written statement’ is 
a term of specific connotation ordinarily signi- 
fying a reply to the plaint filed by the plaintiff. 
Therefore, the expression ‘written statement’ 
in Sec.34 signifies a specific thing, namely, 
filing an answer on merits to the plaint filed by 
the plaintiff. This specific word is followed by 
general words ‘taking any other steps in the 
proceedings’. The principle of ejusdem generis 
must help in finding out the import of the 
general words because it is a well established 
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rulein the construction ofstatutes that general 
terms following particular ones apply to such 
persons or things as are ejusdem generis with 
these comprehended in the language of the 
legislature”. 

Theabove case sufficiently indicates the principle. 

But, the Supreme Court has made it more explicit 

by saying: 
“That some other step must indisputably be 
such step as would manifestly display an 
unequivocal intention to proceed with the suit 
and to give up the right to have the matter 
disposed of by arbitration. Each and everystep 
taken in the proceedings cannot come in the 
way of the party seeking to enforce the arbitra- 
tion agreement by obtaining stay of proceed- 
ings but the step taken by the party must be 
such step as would clearly and unmistakably 
indicate an intention on the part of such party 
to give up the benefit of arbitration agreement 
and to acquiesce in the proceedings “com- 
menced against the party and to get the dispute 
resolved by the Court. A step taken in the suit 


which would disentitle the party from obtain- _ 


ing stay of proceeding must be such step as 
would display an unequivocal intention to 
proceed with the suit and to abandon the benefit 
ofthe arbitration agreement or the right to get 
the dispute resolved by arbitration”. 


Giving the expression ‘taking any other steps 
in the proceedings’ such wide connotation as 
making an application for any purpose in the 
Suit such as vacating stay, discharge of the 
receiver or even modifying the interim orders 
would work hardship and would be inequitous 
to the party who is willing to abide by the 
arbitration agreement and yet be forced to 
suffer the inequity of ex parte orders. There- 
fore, the expression ‘taking any other steps in 
the proceedings’ must be given a narrow mean- 
ing in that the step must be taken in the main 
proceeding of the suit and it must be such step 
as would “clearly and unambiguously manifest 
the intention to waive the benefit of the arbi- 
tration agreement and to acquiesce in the 
proceedings”. 
Commenting on the precedents the Supreme Court 
in this judgment has quoted the above observation 
in State of U.P. v. Janki Saran Kailash Chandra, 
ALR. 1973 S.C. 2071: (1974)1 S.C.J. 449: (1973)2 
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S.C.C. 96 and has said: 
“The view herein taken not only does not run 
counter to the view we have taken but in fact 
clearly supports the view because the perti- 
nent observation is that taking step in the 
proceeding which would disentitle a party to 
obtain a stay of the suit must be doing some- 
thing in aid of the progress of the suit or 
submitting to the jurisdiction of the Court for 
the purpose of adjudication of the merits of the 
controversy in thesuit. In other words, thestep 
must necessarily manifest the intention of the 
party to abandon or waive its right to go to 
arbitration or acquiesce in the dispute being 
decided by Court”. 
The Supreme Court has in this judgment then 
said: 
“Having thus critically examined both on prin- 
ciple and precedent the meaning to be given to 
the expression ‘taking steps in the proceed- 
ings’, we are clearly of the view that unless the 
step alleged to have been taken by the party 
seeking to enforce arbitration agreement is 
such as would display an unequivocal inten- 
tion to proceed with the suit and acquiesce in 
the method of resolution of dispute adopted by 
the other party, namely, filing of the suit and 
thereby indicate that it has abandoned its right 
under the arbitration agreement to get the 
dispute resolved by arbitration, any other step 
would not disentitle the party from seeking 
relief under Sec.34. It may be clearly empha- 
sised that contesting the application for 
interim injunction or for appointment of a 
receiver or for interim relief by itself without 
anything more would not constitute such step 
as would disentitle the party to an order under 
Sec.34 of the Act”. 
Thus it is clear from what has been stated as the 
law on the subject by the Supreme’Court that 
there is no authority as such for making an appli- 
cation under Sec.34 of the Act only until the time 
prescribed for the filing of the written statement. 
Filing of the written statement alone would show 
the unequivocal intention to proceed with the 
suit. In Sec.34 it is so stated that application for 
stay should be filed before the filing of the written 
Statement and not thereafter. ‘Taking any other 
Steps in the proceedings’ has been interpreted by 
the Supreme Court also to mean that it should be 
such as would display an unequivocal intention to 
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proceed with the suit and to give up the right to 
have the matter disposed of by arbitration and 
thereby to indicate that it has abandoned its right 
under the arbitration agreement to get the dispute 
resolved by the arbitration. Any other step would 
not disentitle the party from seeking relief under 
Sec.34. It will be, therefore, necessary to examine 
any such case not in the light of what has been said 
in the judgment of the Calcutta High Court in the 
case of Shroff Brothers v. Bisheswar Dayal, A.LR. 
1974 Cal. 352 or the judgment of this Court in the 
case of Indian Oil Corporation Ltd. v. Nainsukdas 
Baldeodas, 95 L.W. 187. There is nothing in the 
language of Sec.34 as has been clarified by the 
Supreme Court in the case of Food Corporation of 
India v. Yadav Engineer and Contractor, A.J.R. 
1982 S.C. 1302, that a definite period is contem- 
plated for filing the petition under Sec.34 of the 
Act. There is also no intention to keep or fix the 
time limited to the statutory declarations of the 
period of filing the written statement but actual 
filing of the written statement or taking any other 
step which may give the basis to hold that the 
defendant has intended to give up his right under 
the agreement. We have also difficulty in accept- 
ing that the period for the filing of the written 
statement is fixed by law. O.5, Rule 1 of the Origi- 
nal Side Rules,of this Court says: 
“If the defendant intends to defend the suit, he 
shall, within the period limited by tne sum- 
mons served on him, file in Court a written 
statement setting out the grounds of his 
defence in the form prescribed by the Code, 
and also stating his address for service: Pro- 
vided that a defendant may “file his written 
statement within a further period of five days if 
the plaintiff or his advocate consents and signi- 
fies such consent by endorsement on the writ- 
ten statement. The costs of obtaining and grant- 
ing consent shall be costs in the cause. The 
defendant shall, within the said period, give 
notice to the plaintiff that he has filed a written 
statement, and of his address for service”. 
The limitation aforementioned for the filing of 
the written statement is expanded subject to the 
leave of the Court to be obtained against sum- 
mons under Rule 5 of O.5 of the Original Side 
Rules of this Court which says: 
“After the expiration of the time limited by 
Rule 1 or Rule 3 of this order, a written state- 
ment shall not be filed without leave of the 
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Court to be obtained on Master’s summons. 
The application shall be accompanied by an 
affidavit “stating the grounds of defence and 
the application may be granted on such terms 
as the Master thinks fit”. 

In the counter that plaintiff/respondent filed in 

the suit to show what steps taken by the defen- 

dants/appellants according to him were indica- 

tions of unequivocal intention to'proceed with the 

suit, he has stated as follows: 
“They (the applicants) have taken steps to file 
counter ona number ofoccasions in the Appli- 
cation No.2633 of 1985 for appointing a 
receiver and this amounts in law to taking steps. 
The steps taken by the petitioner indisputably 
show that there was intention in unequivocal 
terms, to proceed with the suit and this would 
give us the right to have the matter disposed of 
by arbitration. The petitioners/applicants wanted 
a set of pleadings and documents from the 
respondent/plaintiff and have taken the docu- 
ments for the purpose of preparing written 
statement and this amounts to taking of proper 
steps”. 

and further, 
“The applicants/defendants 1 and 2 cannot be 
heard to contend that they are ready and will- 
ing to go ahead with arbitration in view of their 
misconduct/latches proved duly. For filing 
counter in the application for appointment of 
receiver, they took time from this Hon’ble 
Court on three occasions, ultimately filed it 
only after the Court positively told that the 
Court would not grantany further extension of 
time. Moreover, for filing a written statement, 
as contemplated under the Original Side Rules 
under O.4, Rule 5, having expired, the applica- 
tion for stay of the proceedings under Sec.34 is 
besides being barred by time highly belated 
and the request for stay cannot be counte- 
nanced. It is also submitted that the defen- 
dants entered appearance into petition was 
listed for orders, and the vakalath was filed in 
this suit and therefore he should have filed the 
written statement within two weeks thereof 
and the applicant’s failure to file an “applica- 
tion under Sec.34 seeking stay within the time 
allowed by law for filing the written statement 
precludes him from getting the stay”. 

We have thus seen that there is no rigid time limit 

and adiscretion is given to Court tosuitably cause 
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to extend the time for filing the written statement. 
We have also seen that as held by the Supreme 
Court, it should not be easily inferred that any 
other step taken by the party is a display of its 
unequivocal intention to proceed with the suit. It 
should be only the steps taken to signify that the 
party has chosen to enter into acontestand invited 
the Court to adjudicate upon the dispute on merits 
that the Court should refuse to stay the proceed- 
ings in the Court. Otherwise the Court must ask 
the parties to abide by the arbitration agreement. 
5. Our task in the instant appeal, however, has 
been made easier by the parties and their respec- 
tive counsel, who have filed their respective affi- 
davits agreeing to the arbitration as well as to the 
appointment of the Arbitrators. The plaintiff/ 
respondent and the second defendant/respondent, 
who are brothers, have appointed 
Mr.N.Palaniappan, son of Nachiappa Chettiar, 
retired District Judge, now residing at No.14, “Anu 
Apartments”, 35, Circular Road, Kodambakkam, 
Madras as their Arbitrator. The defendants 1 and 
3, who are appellants 1 and 2, who are father and 
son, have appointed Mr. V.N.Chidambaram Chet- 
tiar son of V.Nagappa Chettiar of Kamala Street, 
Chokkikulam, Madurai, as their Arbitrator. The 
parties have agreed that the Arbitrators appointed 
by them shall together conduct the proceedings 
and give award on all matters in dispute between 
them for which purpose after inspection of rec- 
ords etc., they may file their respective claims 
before the Arbitrators. The two Arbitrators, to 
avoid any difference of opinion, have in terms of 
the agreement between the parties, appointed 
Mr.Y.Sathyamurthy son of CT.Y.Yagappan 
residing at No.1, Nagarathinam Colony, Mylapore, 
Madras-4 as the Umpire. The parties have agreed 
that in the event of any difference of opinion 
between the Arbitrators on their giving separate 
awards, the unresolved dispute shall be placed 
before the Umpire nominated by the Arbitrators 
appointed by them and the Umpire’s award shall 
be final. The Arbitrators and the Umpire have 
filed their affidavits signifying their consent. 

6. Pursuant to a previous order by us the appel- 
lants have filed several ledgers etc., in all 88 origi- 
nal account books relating to the partnership 
firm, M/s.Krishnaveni Theatre, in Court, which 
are in the custody of the Additional Registrar, 
Judicial, High Court, Madras. Any party seeking 
inspection may do so in the presence of the 
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Additional Registrar, Judicial or any officer 
appointed by him within one week after which, all 
the records must be forwarded to the Arbitrators 
by the Additional Registrar, Judicial, atsuch place 
and address as they furnish to the Court. The 
Arbitrators are directed to proceed expeditiously 
and dispose of the proceedings within a period of 
three months. In case any dispute is referred to the 
Umpire, the Umpire shall dispose of the same 
within two months of the reference by the Arbitra- 
tors. In view of the agreement as aforementioned, 
we see no objection to the appointment of the 
Arbitrators and the Umpire and to issue direc- 
tions as above. We accordingly direct for the 
appointment of Mr.N.Palaniappan, son of 
Nachiappa Chettiar, retired District Judge resid- 
ing at No.14, ‘Anu Apartments’, 35, Circular Road, 
Kodambakkam, Madras and Mr. V.N.Chidambaram 
Chettiar, son of V.Nagappa Chettiar residing at 
Kamala Street, Chokkikulam, Madurai, as Arbi- 
trators to dispose of the disputes within three 
months. The parties must file their respective 
claims before the Arbitrators within two weeks 
from today. In case the Arbitrators are not in 
agreement on any issue and they deliver separate 
awards, they are directed to make a reference of 
the same to the Umpire within the said period of 
three months and on receipt of the references, the 
Umpire is directed to give his award within two 
months. The Additional Registrar, Judicial, is 
directed to remit the records to the Arbitrators 
after one week during which period the parties 
must complete their inspection. The costs of the 
suitand the fees of the Arbitrators and the Umpire 
etc., are left for settlement by them. Orders if any 
in this behalf shall be passed, after the award. 


BS. ---- Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamani, JJ. 


A.S.No.913 of 1982 18th March, 1993. 


The Superintending Enginecr, Suruliyar Hydro 
Electric Project, Madurai and others... Appellants 


V. 
The Green Lands New India Construction Com- 
pany and others ... Respondents. 


(A) Evidence Act (lof 1872) Sec.114 - Best evidence 
not produced before Court - Effect - Adverse infer- 
ence, if can be drawn. 

The defendants have failed to produce the best 
evidence before the Court. Hence the Court is 
entitled to draw an adverse inference against the 
defendants as regards the disputed facts. /Para. 7] 
(B) Contract Act (IX of 1872) Sec.70 - Unjust 
enrichment - Contract between Superintending 
Engineer of project and contractor that sand from 
Pertyar river at Chinnamannur should be used - 
Sand found not suitable - Executive Engineer giving 
direction that sand should be collected from other 
quarries - Plaintiffs using sand from other quarries 
incurring additional expenses - If entitled to the extra 
expenses. 

Held: The direction given by thesecond defendant 
(Executive Engineers) to plaintiffs to collect sand 
from other quarries was certainly with a view to 
continue the work with suitable sand of required 
quality and not to stop the same because the 
required quality was not available from Chinna- 
mannur quarries. Even if the second defendant 
had acted beyond his powers in-giving such a 
direction, it is certainly binding on the defendants 
as it has been given in the larger interests of the 
defendants. The plaintiffs are certainly entitled to 
claim the cost for bringing sand from such distant 
quarries on the basis of the principle embodied in 
Sec.70 of the Contract Act. The plaintiffs never 
intended to transport sand from a distant quarry 
on any concessional rate or free of costs. When the 
contract was entered into the plaintiffs submitted 
the tender on the basis that sand could be brought 
from Chinnamannur quarry. They worked out the 
cost only on that basis. When it was found that it 
was not possible to give effect to that part of the 
contract and when the officer-in-charge of the 
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works authorised the plaintiffs to bring sand from 
other approved quarries in order to continue and 
complete the work, the plaintiffs were justified in 
law to insist upon payment of the additional cost 
involved by complying with the directions given by 
thesecond defendant. The defendants having had 
the benefit of the plaintiffs transporting sand from 
the newly approved quarries and continuance of 
their work are bound in law to pay the extra cost 
incurred thereby. [Paras. 11 & 12] 
(C) Limitation Act (XXXVI of 1963), Sch.I, Arts.18 
and 113 - Contract between Superintending Engi- 
neer and plaintiff contractor stipulating that sand 
from Periyar at Chinnamannur should be used - 
Sand from Periyar at Chinnamannur found unsuit- 

able - Executive Engineer giving directions to con- 

tractor to use sand from distant quarries - Contrac- 

tor complying with directions, incurring additional 
casts - Suing for payment of additional costs - Suit, 

if governed by Art.18 or Art.113. 

Learned counsel for the plaintiff contends that the 
relevant article is not Art.18, but only Art.113 of 
the present Limitation Act. The said Article is the 
residuary article and any suit for which no period 
of limitation is provided elsewhere in the Sched- 
ule falls under the same and the period of limita- 
tion is three years from the date when the right to 
sue accrues. The Supreme Court has, in Gannon 

Dunkerly and Company v. Union of India, A.L.R. 

1970 S.C. 1433, held that Art,56 of the old Act 
corresponding to the present Art.18 was not 
applicable as the claim was not for price of work 
done but for enhanced rates in view of altered 
circumstances. It was held that it was nota suit for 
compensation for breach of contract and the 
residuary Art.115 was alone applicable. Under 
that article the period of limitation was six years 
from the date on which the right to sue accrued. 
There is considerable force in the contention of 
the learned counsel for the plaintiffs that the 
present suit will be governed by Art.113 of the 


Limitation Act. [Para. 20] 
Cases referred to: 

Sardar Gurbaksh Singh v. Gurdial Singh, 53 M.LJ. 
392. [Para. 7] 

Subramanyam v. Thayappa, A.I.R. 1966 S.C. 1034. 
[Para. 13] 


Madasami Nadar v. Virudhunagar Municipality, 
(1977)1 M.L.J. 257, [Para. 14] 

Gannon Dunkerley and Company v. Union of India, 
ALR. 1970 S.C. 1433. [Para. 20] 
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State of U.P. y. Chandra Gupta and Company, 
A.I.R.1977 All. 28. [Para. 21] 

C.S.Krishnamurthi, for Appellants. 

A. Veeraswami, for Respondent Nos.1 and 2. 

The Judgment of the Court was dclivered by 
Srinivasan, J.: Defendants 1 to 4 have preferred 
this appeal against the judgment and decree in 
0.S.No.228 of 1981 on the file of the Subordinate 
Judge’s Court, Periyakulam. The parties will be 
referred to hereinafter in accordance with their 
rank in the suit. 

2. The first plaintiff is a partnership firm carrying 
on business in engineering jobs and construction 
works. The second plaintiff is the managing part- 
ner thereof. The plaintiffs entered into an agree- 
ment with the first defendant on 9.2.1974 for the 
execulion of Suruliyar Hydro Electric Project 
Highways Dam excavation for foundation from 
Chainage 55 Metres to end of Dam, ie., Chainage 
165 metres upto the top of Highways Dam in 
Suruliyar Upper Cam -Specification No. SMH.37 
Tender dated 17.8.1973. The plaintiffs took over 
the site on 9.2.1974 and started excavation work. 
The agreement was engrossed on stamp paper and 
signed by the parties on 15.11.1974, which is marked 
as Ex.B-1. The plaintiffs commenced the masonry 
work on 1.7.1976. Since then the excavation as 
wellas masonry work were simultancously carried 
out. According to the plaintiffs the work was 
completed by the end of the year 1978 and the last 
payment made by defendants 1 to 4 was on 9.4.1980. 
3. As per the terms of the agreement the sand 
required for the work shall be collected by plain- 
tiffs from the approved quarries at Periyar river 
near Chinnamanur. There is also a clause that the 
sand collected should be in accordance with the 
Madras Detailed Standard Specifications known 
as M.D.S.S. When the plaintiffs brought the sand 
from Chinnamanur the same was tested by the 
defendants and rejected by them as not suitable. 
By letter dated 19.12.1975 under Ex.A-5 the sec- 
ond defendant requested the plaintiffs to stop 
forthwith further collection of sand from Chinna- 
manur area and to collect the same from the then 
prevailing sand quarries of Govindanagaram, 
Lakshmipuram and Ambasamudram areas. Cop- 
ies of the said letter were marked to the Assistant 
Engineers, I and H with instructions to report the 
extra lead involved over and above the specific 
lead in the tenders and the consequent additional 
cost of masonry to all the contractors. The second 
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defendant assured the plaintiffs that extra cost _ 
would be paid for extra lead. Accordingly the 
plaintiffs collected sand from the approved quar- 
nes in Govindanagaram, Lakshmipuram and 
Boothipuram. According to the plaintiffs the 
defendants agreed to pay the extra cost involved by 
transporting sand from the newly approved quar- 
ries. The claim of the plaintiffs is that the addi- 
tional cost incurred thereby is Rs.92,729.29. When 
the plaintiffs wrote to the defendants for payment 
of the extra cost they were being informed that the 
matter was in the Chief Engineer’s office for con- 
sideration. They have waited for some time and 
since there was no response the plaintiffs issued a 
notice under Sec.80 of the Code of Civil Proce- 
dure calling upon the defendants to pay the addi- 
tional cost, under Ex.A-9, dated 16.12.1980. After 
sending an interim reply under Ex.A-10, dated 
29.12.1980 the defendants sent a final reply under 
Ex.A-11, dated 20.1.1981 stating that the claim of 
the plaintiffs had been rejected by the Board. The 
plaintiffs filed the present suit on 1.9.1981 for 
recovery of a sum 0 Rs.1,00,119-75, inclusive of 
interest at 12 percent per annum from 16.12.1980 
to 31.8.1981 on the sum of Rs.92,279.22. The 
plaintiffs have also prayed for subsequent interest 
from the date of plaint. A calculation memo is 
attached to the plaint setting out the distance and 
rates. 

4. The defendants have raised the following pleas 
in thewritten statement: 

The entire work was completed on 24.5.1978 and 
not bythe end of December, 1978 as alleged in the 
plaint. The bill for the work was paid on 17.4.1980 
and not on 9.11.1980. As per Clause 11 of the 
tender specifications, the contractor should 
inspect the locality and study the topography of 
the area. He should also inspect the quarries etc. 
and satisfy themselves about the availability ofthe 
materials and route of transport before submit- 
ting the tender. As per Clause 16 of the specifica- 
tion, every tenderer is expected before quoting his 
rates to inspect thesite of the proposed works and 
study the topography of the area. The defendants 
found that the sand supplied initially by the plain- 
tiffs was not suitable as it contained more than the 
allowable amount of silt and therefore, the second 
defendant instructed the contractors to collect 
sand from the newly approved quarries. There was 
no assurance by the second defendant to pay extra 
costs and -instructions given to Assistant 
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Engineers-I and I] cannot be relied on by the 
plaintiffs. It is true that the plaintiffs collected 
sand from the approved quarries in Govindanaga- 
ram, Lakshmipuram and Ambasamudram, but 
they are not entitled to claim any extra amount 
therefor. The distances of the sand quarries from 
the Dam site are 37 Kms. from Chinnamanur; 48 
KM from Lakshmipuram; 52.5 Krh. from Gov- 
indanagaram and 60 Km., from Boothipuram. 
The extra rate for sand from Lakshmipuram works 
out to Rs.3.95 per cubic metre and the quantity of 
sand used as per final bill claim is 6809 cubic 
metre. The additional cost works out only at 
Rs.26,896 and the claim made in the plaint is 
neither legal nor correct. The plaintiffs have not 
sent any bill for the amount claimed and the suit 
claim is barred by limitation. 
5. The trial court held that the defendants are 
liable to pay the additional cost incurred by the 
plaintiffs by transporting sand from new quarries 
different from that mentioned in the agreement 
and that the claim made by the plaintiffs is correct. 
It was held that the plaintiffs would be entitled to 
interest as the work was finished in 1978 and the 
plaintiffs had waited for payment for more than 
two ycars. On these findings the trial court granted 
a decree as prayed for by the plaintiffs. The plea of 
limitation was also negatived by the trial court. 
Aggrieved thereby defendants 1 to 4 have pre- 
ferred this appeal. 
6. Learned counsel for the appellants-defendants 
1 to 4 have raised the following contentions:: 
(1) Defendants have no liability to pay the 
extra amount claimed by the plaintiffs. There 
was no agreement or assurance by the second 
defendant to pay additional cost. It was the 
duty of the plaintiffs to inspect the quarries 
and ascertain whether the sand available was 
in conformity with M.D.S.S. and calculate the 
probable cost for transportation of suitable 
sand before submitting a tender. The second 
defendant was not authorised to give any 
assurance or enter into an agreement to pay 
additional costs and even if he had done so itis 
not binding on the Board with the result the 
plaintiffs are not entitled to claim the addi- 
tional amount. 
(2) The distances set out in the plaint and the 
calculation memo annexed thereto are errone- 
ous. The maximum distance for which sand 
was transported was only 48 KM., and not 57 
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KM., as claimed in the plaint. 

(3) The rates claimed by the plaintiffs are those 

prevailing in 1975-76 and the plaintiffs are 

entitled only to the rates prevailing in 1973-74 

which were much less and 

(4) The suit is barred by limitation as the work 

was completed on 24th May, 1978 and the suit 

was filed only on 1.9.1981. 
7. There is no merit in any of the contentions of 
learned counsel for defendants 1 to 4. As regards 
the first contention we must observe even at the 
outset that the defendants have failed to produce 
the best evidence before the Court. In Sardar 
Gurbaksh Singh v. Gurdial Singh, 53 M.L.J. 392, 
the Privy Council has held that “it is the bounden 
duty of a party, personally knowing the whole 
circumstances of the case, to give evidence on his 
own behalf and to submit to cross-examination. 
His non-appearance as a witness would be the 
strongest possible circumstance going to discredit 
the truth of his case.” The plaintiffs have come to 
Court with a specific case that the second defen- 
dant assured them that additional cost involved by 
transporting sand from newly approved quarries 
will be calculated and paid to them. The second 
plaintiff has deposed as P.W.1 in support of the 
averments made in the plaint. In chief-examina- 
tion he has stated that when the defendants 
directed the plaintiffs to collect sand from quar- 
ries in Vaigai river, Govindanagaram, Lakshmipu- 
ram and Ambasamudram, he protested on the 
ground that the distance between the Dam site 
and the quarries would be much more and the 
expenses would be more. He has stated expressly 
that he mentioned the same to the second defen- 
dant and the latter agreed to pay the additional 
cost. He has also stated that the same is found in 
the instructions given to the Assistant Engineers 
in Ex.A-5, In the said letter dated 19.12.1975 writ- 
ten by the second defendant to the first plaintiff it 
is seen that the following instructions are given to 
the Assistant Engineers-I and II for necessary 
action; 

“The extra lead involved over and above the 

specific lead in the tenders may be reported 

and the consequent additional cost of masonry 

to all the contractors may be reported.” 
It should be noted that copies of Ex.A-5 were 
marked also to the first defendant and the Execu- 
tive Engineer of Erovangalur for the purpose of 
issuing similar notices to the masonry and turnal 
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contractors of his division. P.W.1 has also stated 
that because the second defendant told him per- 
sonally he collected sand from Boothipuram. In 
the cross examination P.W.1 has reiterated the 
same version and added that even before Ex.A-5 
letter was given to him he objected orally to collect 
sand from a distant place and only thereafter 
Ex.A-5 was issued. In spite of this categoric evi- 
dence by P.W.1 thesecond defendant has not been 
examined on the side of the defendants. The only 
witness examined by the defendants is an 
Accountant in the Office of the Electricity Board 
at Madurai. He docs not know the material facts. 
He does not know the distance between various 
quarry sites and the Dam site. He does not know 
the rates prescribed for transportation ofsand. He 
does not know anything about G.O.Ms.No.522, 
dated 4.3.1968, upon which reliance is placed by 
the plaintiffs. He does not know even the terms of 
Ex.B-1 agreement between the parties as he 
deposed that if there is a provision in the agree- 
ment for payment of additional cost it shall be paid 
and if there is no such provision it need not be 
paid. There is no explanation as to why the con- 
cerned Executive Engineer has not been exam- 
ined. Hence, this Court is entitled to draw an 
adverse inference against the defendants as 
regards the disputed facts. The evidence of P.W.1 
remains uncontradicted by any acceptable 
evidence on the side of the defendants. 
8. The instruction contained in Ex.A-5 which we 
have extracted above, clearly shows that the 
Executive Engineer agreed to pay the additional 
cost; otherwise there was no necessity at all for 
him to give instructions to the Assistant Engi- 
neers to calculate the extra lead and work out the 
additional cost and report the same. The plaintiffs 
have been consistently writing to the defendants 
for payment of the extra cost. Ex.B-3 is a letter 
dated 4.3.1977 addressed to the Chief Engineer, 
Project Circle (South), Tamil Nadu Electricity 
Board, the relevant portion of which is as follows: 
“The promised higher rates or in other words 
the extra rate for transporting sand from an 
extra distance of about 38 Kms. especially when 
diesel prices have been increased in oil, grease, 
tyres and other prices connected with trans- 
portation is yet to be awarded to us.” 
“The way the Superintending Engineer is 
evading these problems we are forced to 
appeal to you Sir, ......” 
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As there was no reply another letter was written 
under Ex.A-6 dated 27.9.1977 with a similar 
request. A third letter was written on 3.11.1977 
under Ex,A-7 the relevant portion of which is as 
follows: 
“...We have been under correspondence for 
the past two years regarding the extra lead for 
the transportation ofsand and the consequent 
extra amount to be paid to us. Wewill be highly 
thankful to you Sir if you could kindly make an 
immediate approval of the amount due to us.” 
Thereafter a letter dated 26.12.1977 was written 
by the Superintending Engineer to the second 
plaintiff in reply to Ex.A-6 dated 27.9.1977 with- 
out making any reference to Ex.A-7 dated 3.11.1977. 
It was stated in that letter (Ex.A-8) that “the 
question of extra lead for sand for dam masonry 
works has been referred to the CEO and orders 
are awaited.” Obviously this shows that there was 
an agreement or at least an assurance by the 
Executive Engineer to the plaintiffs to pay the 
extra amount, If as a fact there was no such talk at 
any time for payment of extra amount, there was 
no necessity for the first defendant to refer the 
matter to the Chief Engineer and inform the plain- 
tiffs that it was under consideration. 
9. Again the plaintiffs wrote on 2.1.1978 under 
Ex.B-4to the Chief Engineer regarding sand extra 
lead, referring to Ex A-8 and enquired him whether 
the extra amount had been granted so that the 
plaintiffs could assess their financial position and 
settle the affairs of the firm. There was no reply 
thereto and at no time the Chief Engineer wrote 
any letter to the plaintiffs. After waiting till 
December, 1980, plaintiffs issued a notice under 
Sec.80 of the Code of Civil Procedure as per Ex. 
A-9, dated 16.12.1980. The defendants sent an 
interim reply on 29.12.1980 under Ex.A-10 that 
orders of competent authority were awaited and 
intimation would be sent in due course. A final 
reply was sent on 12.1.1981, under Ex.A-11. It 
contained only one sentence reading thus: 
“I have to inform you that your claim for 
payment of extra lead for sand used for con- 
struction of dams for Suruliyar Hydro Electric 
Project has been rejected by the Board.” 
It is significant to note that the factual averments 
contained in the plaintiff's notice Ex.A-9 have not 
been denied by the defendants under Ex.A-11. 
There is no explanation on the part of the defen- 
dants for not sending any detailed reply 
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containing the relevant facts according to their 
version. Taking the above circumstances into 
account we have no hesitation to hold that as a 
matter of fact the second defendant, who is the 
Executive Engineer agreed to pay the additional 
cost which may be incurred by the plaintiffs by 
transporting sand from the newly mentioned 
quarries, viz., Govindanagaram, Lakshmipuram 
and Ambasamudram, and that only after getting 
such assurance from the second defendant, the 
plaintiffs proceeded to transport sand from the 
new quarries. 
10. The next aspect of the matter to be considered 
is whether the Executive Engineer is authorised to 
give such directions or enter into such agreement. 
P.W.1 has stated that the second defendant is the 
person in-charge of the dam construction and the 
entire superintendence and control are all with 
him. No doubt D.W.1, the Accountant, has 
deposed that the general superintendence, prepa- 
ration of the estimates, calling for tenders and 
payment of contractors’ bills are all the work done 
by the Superintending Engineer, first defendant 
and that the agreement Ex.B-1 is between the first 
defendant and the plaintiffs. He has also stated 
that the second defendant has no right to modify 
Ex.B-1. Nowhere does D.W.1 say that the second 
defendant had no authority to ask the plaintiffs to 
bring sand from quarries different from that 
mentioned in Ex.B-1. He has admitted that a cgpy 
of Ex.A-5 containing such a direction was for- 
warded to the first defendant by the second defen- 
dant. Clause 21 of the conditions ofcontract form- 
ing part of Ex.B-1 is in the following terms: 
“The Superintending Engineer or the Execu- 
tive Engineer in-charge reserves the right to 
decrease or increase the reach depending upon 
the progress of work shown by the concerned 
contractor...” 
Clause 18 of the Additional Conditions in Ex.B-1 
reads thus; 
“When the work is awarded to more than one 
contractor, the contractors may be allocated 
“ahy reach as convenient and necessary. The 
reaches will also be re-allocated from time to 
time to suit the exigencies of work. The deci- 
sion of the Executive Engineer in this regard is 
final and binding......” 
Similarly, Claus 23 is in the following terms: 
“The Superintending Engineer or the Execu- 
tive Engineer in-charge reserves the right to 
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decrease or increase the reach depending upon 
the progress of work shown by the concerned 
contractor. ....” 
The above clauses show that the Executive Engi- 
neer who is in-charge of the work is empowered to 
do such things as are necessary for the purpose of 
carrying out the work. If he was not empowered to 
direct the contractors to collect sand from quar- 
ries other than that mentioned in Ex.B-1, the first 
defendant should have immediately informed the 
plaintiffs to that effect on receipt of Ex.A-5 and 
stopped them from collecting sand from Gov- 
indanagaram, Lakshmipuram and Ambasamudram. 
There is no dispute that pursuant to Ex.A-5 the 
plaintiffs collected sand from the distant quarries 
and performed their part of the contract by trans- 
porting the same to the Dam site. D.W.1 has 
admitted that sand was collected from Boothipu- 
ram by the plaintiffs. P.W.1 has given evidence 
positively about collecting sand from the new 
quarries as directed by the second defendant. At 
no point of time the defendants ever raised a 
protest that thesecond defendant was not entitled 
to give a direction different from that contained in 
Ex.B-1 as regards collection of sand and stopping 
the plaintiffs from doing the work. It is not there- 
fore open to the defendants to raise a plea in these 
proceedings that they are not bound to pay for the 
additional cost incurred by the plaintiffs for trans- 
porting the sand. 
11. Reliance is placed by the defendants on the 
following clauses in Ex.B-1. 
“13. The tenderer shall examine closely the 
Madras Detailed Standard Specification and 
also the Standard Preliminary Specification 
contained therein before submitting his ten- 
der unit rates which shall be for finished work 
in site. He shall also carefully study the draw- 
ings and additional specifications and all the 
documents which form part of the agreement 
to be entered into by the accepted tenderer.” 
Clause 3 of the Additional Conditions: 
Sand required for the work shall be collected 
from the approved quarries at Periyar River 
near Chinnamanur. Sand collected should also 
conform to the M.D.S.S.” 
“Additional Conditions: Clause 11: 
“The contractor should inspect the locality 
and study the topography in the area. They 
shouldalso inspect the quarries etc. and satisfy 
themselves about the availability of the 
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materials and routes of transport before ten- 
dering.” 
Clause 16; “Specification: SUR. 37: 
“Every tenderer is expected before quoting his 
rates to inspect the site of the proposed works 
and study the topography of the area. The 
Board will not, however, after acceptance of a 
contract rate, pay any extra charges, for lead or 
for any other reason in case the contractor, is 
found later on to have misjudged the materials 
available or routes of transport. Attention of 
the contractor is directed to Standard Prelimi- 
nary Specifications regarding payment of 
seigniorage, tools etc.” 
Relying on the above clauses it is contended that 
the plaintiffs having entered into an agreement 
with open eyes cannot claim extra charge for the 
extra lead. There is no merit in this contention. 
We have already referred to Clause 3 which pro- 
vides expressly that sand should be collected only 
from the approved quarries at Periyar River near 
Chinnamanur whereby the plaintiffs are prevented 
from collecting from any other quarry. When the 
plaintiffs acted pursuant to the said clause and 
brought sand from Periyar River it was found tobe 
unsuitable for the work. Hence the second defen- 
dant rejected the same and directed the plaintiffs 
to collect sand from other quarries. It is not the 
case of the defendants that the plaintiffs did not 
collect sand at Periyar River near Chinnamanur; 
nor is it their case that there were other places in 
Chinnamanur itself from which plaintiffs could 
have collected suitable sand. D.W.1 has been 
specifically asked about it and he expressed his 
ignorance as to thesame. It is better to refer to the 
relevant question and answer: 


Gacrefl:- Slestestinssrgpnt Guruh Ae Hse 
Posy Ti... dorr Sand Oggi 
OGeseomor? 


udleo:- sigs up As fuwirgy. 


Hence, the direction given by the second defen- 
dant to plaintiffs to collect sand from other quar- 
ries was certainly with a view to continue the work 
with suitable sand of required quality and not to 
stop thesame because thé required quality was not 
available from Chinnamanur quarries. Even if the 
second defendant had acted beyond his powers in 
giving such a direction it is certainly binding on the 
defendants as it has been given in the larger 
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interests of the defendants. The plaintiffs are cer- 
tainly entitled to claim the cost for bringing sand 
from such distant quarries, on the basis of the 
principle embodied in Sec.70 of the Contract Act. 
The plaintiffs never intended to transport sand 
from a distant quarry on any concessional rate or 
free of costs. When the contract was entered into 
the plaintiffs submitted the tender on the basis 
that sand could be brought from Chinnamanur 
quarry. They worked out the cost only on that 
basis. When it was found that it was not possible to 
give effect to that part of the contract and when the 
Officer-in-charge of the Works authorised the 
plaintiffs to bringsand from other approved quar- 
ries in order to continue and complete the work 
the plaintiffs were justified in law to insist upon 
payment of the additional cost involved by com- 
plying with the directions given by the second 
defendant. 
12. Reliance is rightly placed by learned counsel 
for the plaintiffs on Sec.70 of the Contract Act, 
which is in the following terms: 
“Where a person lawfully does anything for 
another person, or delivers anything to him, 
not intending to do so gratuitously, and such 
other person enjoys the benefit thereof, the 
latter is bound to make compensation to the 
former in respect of, or to restore, the thing so 
done or delivered.” 
The defendants having had the benefit of the 
plaintiffs’ transporting sand from the newly 
approved quarries and continuance of their work, 
are bound in law to pay the extra cost incurred 
thereby. 
13. Learned counsel has drawn our attention to 
thejudgment of the Supreme Court in Subraman- 
yam v. Thayappa, A.I.R. 1966 S.C. 1034. The rele- 
vant passage in the judgment is as follows: 
“Ifa party to a contract has rendered service to 
the other not intending to do so gratuitously 
and the other person has obtained some bene- 
fit, the former is entitled to compensation for 
the value of the services rendered by him. 
Evidently, the respondent made additional 
constructions to the building and they were 
not done gratuitously. He was therefore 
entitled to receive compensation for the work 
done which was not covered by the agreement. 
The respondent claimed under an oral agree- 
ment compensation at prevailing market rates 
for work done by him: even if he failed to prove 
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an express agreement in that behalf, the court 
may still award him compensation under Sec.70 
of the Contract Act.” (Vide para. 5) 
14. A Division Bench of this Court has considered 
the question in Madasami Nadar v. Virudhunagar 
Municipality, (1977) 1 M.LJ. 257(D.B.), and stated 
the law thus: 
“From the foregoing discussion, it is clear that 
in order to rest a claim under Sec.70 of the 
Contract Act there need not be a pre-existing 
legal obligation on the part of the claimant to 
supply or to serve. So long as it is not an 
officious overbearance on the part of the plain- 
tiff to intermeddle and cause tne supply to be 
made or cause the work to be done, he can 
claim compensation provided he did make 
supply or did the work not intending to dosoor 
supplyso, gratuitously. It is fairly clear that the 
plaintiff bona fide acted with the genuine 
intention of supplying the goods or doing the 
work, then if it is not intended to be a free or 
gratuitous act, he is bound to be compensated 
by the other party for such an overt but sincere 
act done by the initiating party should not goa 
wastesince the party against whom compensa- 
tion is claimed did have the benefit of the 
supply of the goods or the performance of the 
work. So long as the act is not illegal the 
jurisdiction of the Court to grant relief is 
always available so as to avoid unjust enrich- 
ment and also on the basis of an implied forg- 
ing of a quasi contract between the two 
parties”. (vide para. 8). 
Hence, we reject the first contention of learned 
counsel for the defendants. 
15. The second contention relates to the alleged 
errors in the distance from the quarry site to the 
Dam site as stated by the plaintiffs. According to 
learned counsel the particulars given in the plaint 
and the annexure thereto are erroneous. There is 
no substance in this contention. The distances are 
admitted in the written statement itself and in 
paragraph 12 they are set out clearly. We have 
already referred to the same. P.W.1 has in his 
evidence referred to the distance. There is no 
question in the cross examination of P.W.1 that 
the distances mentioned by him are not correct. 
D.W.1 expressed ignorance as to the distances. 
Thus there is no evidence on record to support the 
contention of learned counsel for the defendants 
raised probably for the first time in this Court that 
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the particulars of distances mentioned in the plaint 
schedule are erroneous. 

16. It is also contended by learned counsel that 
sand was collected only from a quarry at a distance 
of 48 Kms. This contention goes against the 
admission made by D.W.1 that the plaintiffs col- 
lected sand from Boothipuram. Paragraph 12 of 
the written statement mentions the distance from 
Boothipuram as 60 Kms. Hence this contention is 
rejected, 

17. The third contention relates to the rates claimed 
by the plaintiffs. Here again the defendants have 
not chosen to let in any evidence whatever, as to 
the rates which prevailed in 1974-75 or 1975-76. 
Apart from merely stating that the rates which 
prevailed in the latter years were not applicable 
and the rates which prevailed in 1973-74 were 
alone applicable, learned counsel has not been 
able to point out to us any relevant material in this 
regard. No question was put to P.W.1 as to the 
rates which prevailed in 1973-74 nor has D.W.1 
spoken about the same. In fact, he has admitted 
that he does not know the rates. P.W.1 has in his 
evidence not only mentioned the distance but also 
the rates claimed and the difference in the cost 
incurred. Nothing has been elicited in cross- 
examination to discredit the same. D.W.1 has in 
his chief-examination stated that the additional 
cost incurred by bringing sand from Lakshmipu- 
ram was only Rs.26,896. He has not explained as to 
how it was worked out. The written statement also 
mentions the same figure and gives the rate as 
Rs.3.95 per Cubic metre. But no evidence has 
been produced in support thereof. D.W.1 has 
stated that there is aschedule ofrates for transpor- 
tation of sand and he admitted that he cannot say 
whether the rates mentioned in the plaintare right 
orwrong. In the circumstances, we have no option 
but to reject the contention of learned counsel for 
the defendants on the question of rates. 

18. The last contention is that the suit is barred by 
limitation. According to learned counsel the plain- 
tiffs completed the work on 24.5.1978. It is stated 
in the written statement and repeated by D.W.1. 
P.W.1 has categorically stated that the work was 
stopped in December, 1978. In the cross examina- 
tion he has repeated the same and he has denied 
the suggestion that he worked only upto 24.5.1978. 
D.W.1 has been cross examined by the plaintiffs as 
to his knowledge of the completion of the work. 
He says 
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“Lmile Caw Qpig ih ley Finishing Work, 
Cleaning Work mL ae. Hwg amg) 1978 
amA uwr Qaia sarpi Agur. yebur 
awr Qarigpara Qercagy ff gee.” 


The statement is tell-tale and it need not be added 
that he does not know anything about the case. In 
answer to the next question he has stated that he 
does not remember whether he went to the Dam 
site in 1979. 

19, Learned counsel for the defendants contends 
that Art.18 of the present Limitation Act is the 
relevant one. Under that article for a suit for the 
price of work done by the plaintiff for the defen- 
dant at his request where no time has been fixed 
for payment the period of limitation is three years 
from the date on which the work is done. The 
evidence of the second plaintiff as P.W.1 that he 
was doing work till December, 1978 is acceptable 
as there is no evidence to the contrary. There is no 
explanation on the part of the defendants for not 
examining any of the Engineers who were 
in-charge of the work but only an Accountant in 
the office in Madurai who did not know anything 
personally about the work. Hence, the suit is within 
three years from the date on which the work is 
done and it is within the time. 

20. Learned counsel for the plaintiffcontends that 
the relevant article is not Art.18, but only Art.113 
of the present Limitation Act. The said Article is 
the residuary Article and any suit for which no 
period of limitation is provided elsewhere in the 
Sthedule falls under the same and the period of 
limitation is three years from the date when the 
right to sue accrues. Reliance is placed on the 
judgment of the Supreme Court in Gannon Dunker- 
leyand Company v. Union of India, A.I.R. 1970 S.C. 
1433. There, the scope of Arts.56, 115 and 120 of 
the old Limitation Act, 1908 corresponding to 
Arts.18, 55 and 113 of the present Act has been 
discussed. The Court held that the suit in that case 
was governed by Art.120 and not barred by limita- 
tion. The relevant facts in that case were: The 
appellant Company had undertaken under the 
terms of the contract to do specific construction 
work for the Union of India at “basic rates”. The 
Engineer-in-charge was by the terms of the agree- 
ment competent to give instructions for work not 
covered by the terms of the contract and remu- 
neration was to be paid at the rate fixed by the 
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Engineer-in-charge for such additional work. The 
appellant Company made a claim in a suit filed by 
it for payment at an additional rate over the stipu- 
lated rate in view of the change in circumstances in 
respect of the additional work doneat the request 
of the Engineer-in-charge. The suit was filed 
beyond 3 years of the date on which the work was 
done. The Court held that Art.56 of the old Act 
corresponding to the present Art.18 was not 
applicable as the claim was not for price of work 
done but for enhanced rates in view of altered 
circumstances. It was held that it was nota suit for 
compensation for breach of contract and the 
residuary Art.115 (present Art.120) was alone 
applicable. Under that Article the period of limi- 
tation was six years from the date on which the 
right tosue accrued. There is considerable force in 
the contention of learned counsel for the plain- 
tiffs, that the present suit will be governed by 
Art.113 of the Limitation Act. 

21. Learned counsel also draws our attention to 
the judgment of the Allahabad High Court in 
State of U.P. v. Chandra Gupta and Company, 
A.L.R.1977 All. 28. That was a case of a suit for 
recovery of amount for extra work done after the 
claim was rejected. The court held that thesuit was 
governed by Art.115 of the old Limitation Act and 
not by Art.56 thereof. It is not necessary for us to 
consider whether the present case would fall under 
Art.55 corresponding to Art.115 of the old Act. 
We hold that the suit is not barred by limitation. 
22. There is no error in the decree passed by the 
trial court. Though, the plaintiffs claimed in the 
plaintasum ofRs.1,00,1 19.75 they filed a memo of 
calculation in the trial court after the judgment as 
directed by the Court. In the schedule to the plaint 
the total quantity of sand consumed was men- 
tioned as 7294.8 cubic metre. That was obviously 
an error caused by arithmetical mistake jn divid- 
ing 6079.50 by 2.5 and multiplying the quotient by 
2.8 (6079.50 x 2.8). The figure should be 6809 
cubic metre. That was pointed out in the written 
statement as well as the evidence. On that basis a 
memo of calculation was filed after the judgment 
as stated above. As per the said memo of calcula- 
tion the principal amount due to the plaintiffs was 
Rs.86,814.75 and interest thereon at 12 per cent 
per annum for 8 months and 14 days was Rs.7,379. 
The total amount was Rs.94,193.75. The trial Court 
ought to have passed a decree only for the said 
amount of Rs.94,193.75. Inadvertently the figure 
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mentioned in the calculation memo was over- 
looked and a decree has been passed for 
Rs.1,00,119.75 with subsequent interest on 
Rs.92,279.22 at 12 per cent per annum from the 
date of plaint, ie 1.9.1981 till date of payment. Hence, 
the decree of the trial court should be modified 
and the defendants should be directed to pay to 
the plaintiffs, a sum of Rs.94,193.75 with interest 
on Rs.86,814.75 at 6 per cent per annum from the 
date of plaint,ie. 1.9.1981 till the realisation of the 
decree amount. But for the above modification 
the judgment and decree of the Court below are 
unassailable. 

23. In the result, the appeal is partly allowed and 
the decree of the trial court is modified as indi- 
cated above. In other respects the decree of the 
trial court is confirmed and the appeal is dis- 
missed. The appellants-defendants 1 to 4 shall pay 
proportionate costs to respondents 1 & 2 (plain- 
tiffs) in the appeal. 
BS. 


Appeal partly allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 


S.A.Nos.969 and 1459 0f 1982 3rd February, 1993. 
N.Pitchai 


..Appellant 
v. 
Oyyammal (deceased) and others ...Respondents. 


(A) Hindu Succession Act (XXX of 1956), Sec.6, 
Explanation 2 - Applicability - Widow under Hindu 
Women’s Right to Property Act, 1937 of a co-par- 
cener- Widow separating herself from Co-parcenary 
before death of deceased - If can claim share in the 
interest of the deceased in the co-parcenary property. 
(B) Hindu Law - Mitakshara co-parcenary - Some 
members suing for partition and recovering their 
shares from other members - Decree, if divides the 
plaintiffs inter se. 

The plaintiff ‘P’ is the son of one ‘N’ through his 
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first wife. The first defendant is the second wife of 
‘N’ and defendants 2 to 4 are the sons of ‘N’ 
through the first defendant. In 1959, there was a 
partition in the family and the suit property items 
1 to 4 were allotted to ‘N’ and ‘P’ and other 
properties were allotted to the defendants 1 to 4. 
N died subsequently. P’ filed a suit for a declara- 
tion of his exclusive title in items 1 to 4 of the 
properties and consequential injunction. The trial 
court granted decree for declaration to the extent 
of 6/10 share of the plaintiff in items 1 to 4 and 
injunction. The appellate court modified the 
decree granting declaration in respect of 3/4share 
in items 1 to 4 of the suit properties and granted 
injunction against D-2 to D-4 alone’holding that 
D-1 was a co-owner in respect of items 1 to 4 In 
further appeal, 
Held: The Supreme Court has, in Controller of 
Estate Duty, Madras v. Alladi Kuppuswamy, A.1.R. 
1977 S.C. 2069, held that the widow under the Act 
of 1937 is a member of the co-parcenary of defen- 
dants 1 to 4, plaintiff and plaintiff's father. If that 
is so, particularly when she has also a right to 
separate herself from the co-parcenary it has, 
necessarily, to be held that Explanation 2 of Sec.6 
of the Indian Succession Act will apply to her case 
also. Therefore, the decision of the lower appel- 
late Court that the first defendant is entitled to 1/ 
4th share in the suit property since the above said 
Explanation 2 will not apply to her is not correct. 
[Paras. 19 & 22] 
It has been held in Sengoda Goundan v. Muthu 
Goundan, I.L.R. 47 Mad. 567, that though some of 
the members of a joint Hindu family sued for 
partition and recovered their shares from the 
other members of the family, the suit and the 
decree do not necessarily divide the plaintiffs inter 
se. Unless there is definite evidence to show that 
under Ex.A-1 partition deed, the plaintiffs and his 
father continued only as co-owners, it has to be 
held that they continued only as co-parcenars 
between themselves. [Paras. 23 & 24] 
Cases referred to: 
Basavalingamma v. Sharadamma, A.LR. 1984 Karn. 
27: (1983)2 Kam.LJ.20. [Paras. 17, 18, 20, 
21 
Cale of Estate Duty, Madras v. Alladi Kup- 
puswami, A.LR. 1977 S.C. 2069: (1977)2 M.LJ. 
(S.C.) 20: (1977)2 S.CJ. 336: (1977)3 S.C.C. 
385: (1977)2 L.T-J. 214. [Paras. 18, 19] 
V.Tulasamma y. Vaddeboyina Sesha Reddi, A.I.R. 
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1977 S.C. 1944: (1978)1 S.CJ. 29: (1978)1 An.W.R. 
(S.C.) 6: (1977)3 S.C.C.99: (1977)3 S.C.R. 261. 
[Paras. 18, 22] 

Venuba: v. Saraswathi Bai, 1980 Mah.LJ. 907. 
[Para. 18] 

Sengoda Gounden v. Muthu Goundan, (1924) LL.R. 
47 Mad. 567. [Para. 23] 

Kalyani (dead.) by L.Rs. v. Narayanan, A.I.R. 1980 
S.C. 1173. [Para. 24] 

A.Ramanathan, for Appellant. 

G.Devadoss, for M/s.Pathy and Sundaram, for 
Respondent. 

The Court delivered the following 
JUDGMENT:- Both these second appeals arise 
out of the same suit O.S.No.281 of 1980 and the 
appeal therefrom in A.S.No.164 of 1981, on the 
file of the Court of the District Munsif, of Melur 
and Subordinate Judge of Madurai, respectively. 
2. The plaintiff is the appellant in S.A.No.969 of 
1982, and the sole respondent therein is the first 
defendant. Defendants 2 to 4are the appellants in 
S.A.No.1459 of 1982 and the first respondent 
therein is the plaintiff and the second respondent 
therein is the first defendant. 

3. The plaintiff is the son through the first wife of 
one Nadukattan. The first defendant is thesecond 
wife of the said Nadukkattan, and the defendants 
2 to 4 are the sons of Nadukkattan through the 
first defendant. 

4. The first defendant died pending the second 
appeals and defendants 2 to 4 got themselves 
recorded as her legal representatives in S.A.No.1459 
of 1982. In S.A.No.969 of 1982, pursuant to the 
civil miscellaneous petitions filed by the appel- 
lant, defendants 2 to 4 were brought on record as 
the legal representatives of the first defendant/ 
respondent. 

5. The suit is for declaration of the exclusive title 
of the plaintiff to the suit five items of properties, 
and for consequential injunction. However, in so 
faras the 5th item is concerned, itis represented by 
both counsel that there is no controversy about it 
in the second appeals. Hence, the second appeals 
are concerned only with items 1 to 4 of the suit 
properties, about which alone I make reference 
here. 

6. The trial court granted decree for declaration to 
the extent of 6/10 shares of the plaintiffin items 1 
to 4 of the suit properties and for permanent 
injunction against all the defendants, restraining 
them from interfering with the plaintiffs 
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possession of the entirety of the said items 1 to 4. 
7. However, the lower appellate court modified 
the decree given by the trial court, granting decla- 
ration in respect of 3/4 shares in items 1 to 4 of the 
suit properties. It also granted injunction against 
D-2 to D-4 alone, with reference to the entirety of 
Items 1 to 4 of the suit properties. It refused 
injunction against the first defendant on the ground 
that she is a co-owner, in respect of items 1 to 4 of 
the suit properties. 

8 Admittedly, the suit property originally 
belonged to the joint family of the said Nadukkat- 
tan. It is also not in dispute that he died after the 
Hindu Succession Act came into force, and that 
even before his death, there was a partition in the 
above said family as borne out by Ex.A-1 partition 
deed of the year 1959, by which the suit property 
was allotted to the said Nadukkattan and the 
plaintiff, and some other properties were allotted 
to Defendants 1 to 4. 

9. According to the plaintiff, after the above said 
partition, plaintiff and Nadukkattan held the suit 
properties as family property between them, and 
since Nadukkattan died, by survivorship the plain- 
tiff got the entire suit properties to himself in 
which the defendants have no share. 

10. But the defendants’ case is that subsequent to 
Ex.A-1 partition deed, the co-parcenary was not 
continued even between the plaintiffand Naduk- 
kattan and they continued only as tenants in common 
and, therefore, there is no scope for survivorship 
and, when the said Nadukkattan died, defendants 
are entitled to their respective shares in the share 
that belonged to Nadukkattan. 

11. The trial court accepted this case of the defen- 
dant and hence granted, as stated above, the dec- 
laration to the extent of 6/10 shares in the suit 
propertiesi.e., 1/2 share which originally belonged 
to plaintiff under the partition and 1/5th of the 
other half share which belonged to Nadukkattan, 
as per Ex.A-1 partition deed. It granted the other 
4/10 shares to the defendants, on the footing that 
they are the other heirs of Nadukkattan. 

12. However, the lower appejlate court held that 
after Ex.A-1 partition deed, the suit properties 
were held by plaintiff and Nadukkattan only as 
co-parceners between themselves, but that there 
was no survivorship on the death of the said 
Nadukkattan, in view of the proviso to Sec.6 of the 
Hindu Succession Act. That is why taking also into 
account Explanation 2 to Sec.6 of the Act, the 
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lower appellate court held that first defendant was 
entitled to 1/4th share in the suit properties, that 
the balance 3/4th share should go to the plaintiff 
and that defendants 2 to 4 would not get anyshare. 
13. Now, the contention of the learned counsel for 
the appellant in S.A.No.969 of 1982 is that as per 
Explanation 2 to Sec.6 of the Hindu Succession 
Act, the first defendant will not get any share in the 
suit property. The second submission is that evep 
though the trial court held that the plaintiff was 
entitled to 6/10th share and the defendants were 
entitled to 4/10th share the defendants did not 
prefer any first appeal or cross-objection against 
the said finding. 
14. I may dispose of the above said second submis- 
sion first. This argument of the learned counsel for 
the appellant cannot be accepted since the lower 
appellate court in working out the rights of the 
plaintiffhas only consequently modified the share 
to which the defendants are entitled. 
15. Now, coming to the first submission, it is to be 
seen whether Explanation 2 to the Proviso under 
Sec.6 of the Hindu Succession Act would apply to 
the present case. In discussing this aspect, I pro- 
ceed on the footing that after Ex.A-1 partition 
deed, the suit properties were held by the plaintiff 
and his father Nadukkattan as co-parcenars of the 
family of Nadukkattan and the plaintiff. No doubt, 
in the other S.A.No.1459 of 1982, the only ques- 
tion to be seen is whether thcy continued as such 
co-parceners of the family of plaintiff and Naduk- 
kattan or they were, after the said partition, only 
tenants in common. I shall deal with that aspect 
when I deal with S.A.No.1459 of 1982. 
16. The relevant portions of Sec.6 of the Hindu 
Succession Act run as follows: 
“Devolution of interest in co-parcenary prop- 
erty:- When a male Hindu dies after the com- 
mencement of this Act, having at the time of 
his death an interest in a Mitakshara co-parce- 
nary property, his interest in the property shall 
devolve by survivorship upon the surviving 
members of the co-parcenary and not in accor- 
dance with this Act: 
Provided that, if the deceased had left him 
survivinga female relative specified in class Iof 
the Schedule or a male relative specified in 
that class who claims through such female 
relative, the interest of the deceased in the 
Mitakshara co-parcenary property shall 
devolve by testamentary or intestate 
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succession, as the case may be, under this Act 
and not by survivorship. i 
Explanation L: seess 
Explanation 2: Nothing contained in the pro- 
viso to this section shall be construed as ena- 
bling a person who has separated himself from 
the co-parcenary before the death of the 
deceased or any of his heirs to ¢laim on intes- 
tacy a share in the interest referred to therein.” 
No doubt, the above said proviso would apply 
since the first defendant is a Class I heir of Naduk- 
kattan. Explanation 2 to the said proviso of Sec.6 
of the Act says that nothing contained in the said 
proviso shall be construed as enabling “a person 
who has separated himself from the co-parcenary 
before the death of the deceased” to claim on 
intestacy ashare in the interest referred totherein. 
No doubt it is clear that defendants 2 to 4, having 
separated themselves from the co-parcenary 
under Ex.A-1 partition deed, cannot claim inheri- 
tance from Nadukkattan when he died subse- 
quently. But the question is whether the first 
defendant can be deprived of her share of inheri- 
tance from Nadukkattan in view of Ex.A-1-parti- 
tion deed, as contended by the learned counsel for 
the appellant. In other words, can it be said that 
she has separated herself from the co-parcenary, 
pursuant to Ex.A-1. 
17. The contention of the learned counsel for the 
defendants 2 to 4 is that the first defendant, being 
a female, cannot be a co-parcener and so the 
question whether she separated herself from the 
co-parcenary would not arise at all. Therefore, 
according to the said counsel Explanation-2 will 
not apply in so far as the first defendant is con- 
cerned and the lower appellate court’s decree 
granting her, 1/4th share in the suit properties has 
to be confirmed. In this connection, he relied on 
the decision in Basavalingamma v. Sharadamma, 
ALR. 1984 Karn. 27: (1983)2 Karn.L_J.20. 
18. On the other hand, the learned counsel for the 
appellant contends that Basavalingamma v. Shar- 
adamma, A.I.R. 1984 Karn. 27: (1983)2 Kam.LJ.20, 
has not laid down the correct law, itself not having 
taken into account what has been held in the 
decision of the Supreme Court, Controller of 
Estate Duty, Madras v. Alladi Kuppuswami, A.LR. 
1977 S.C. 2069: (1977)2 M.L.J. (S.C.) 20: (1977)2 
S.CJ. 336: (1977)3 S.C.C. 385:(1977)2 1. TJ. 214, 
while dealing with the scope of the interest of a 
Hindu widow, after the death of her husband, 
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pursuant to the Hindu Women’s Rights to Prop- 
erty Act, 1937. He also relies on the decision in 
V.Tulasamma y. Vaddeboyina Sesha Reddi, A.LR. 
1977 S.C. 1944: (1978)1 S.CJ. 29: (1978)1 An.W.R. 
(S.C.) 6: (1977)3 S.C.C.99: (1977)3 S.C.R. 261, to 
show the nature of the interest of a Hindu female 
even prior to Hindu Succession Act, 1956. He also 
submits that there is a direct decision in his favour, 
namely, Venubai v. Saraswathi Bai, 1980 Mah. L.J. 
907. In this regard he cites the following passage in 
Mayne’s Hindu Law and Usage at page 935, 
“It was however held in Venubai v. Saraswathi 
Bai, 1980 Mah.L.J. 907, that a predeceased 
son’s widow who had obtained a share ina suit 
for partition is disabled from claiming any 
share in her father-in-law’s undivided inter- 
est.” 
19. I shall now consider the rival submissions. In 
Controller of Estate Duty, Madras y. Alladi Kup- 
puswami, ALR. 1977 S.C. 2069: (1977)2 M.L.J. 
(S.C.) 20: (1977)2 S.C.J. 336: (1977)3 S.C.C. 
385:(1977)2 TJ. 214, it has been held thus: 
“Tt must follow as a logical corollary that though 
a Hindu widow cannot be a co-parcener, she 
has coparcenary interest and she is also a member 
of the coparcenary by virtue of the rights con- 
ferred on her under the Act of 1937.” 
Thus, the Supreme Court has held that the widow 
under the Act of 1937 is “a member of the copar- 
cenary”. Further, the Supreme Court in the said 
decision observes that the Hindu Coparcenary has 
six essential characteristics, two of which are right 
of ownership by birth and right to demand parti- 
tion. Of these six characteristics, the Supreme 
Court holds that except right by birth, a widow 
under the aforesaid Act of 1937, has got every 
other right flowing from the other five character- 
istics, including right to demand partition. After 
holding so, the Supreme Court has observed as 
above extracted. So, according to the Supreme 
Court, the first defendant will be a member of the 
co-parcenary of Defendants 1 to 4, plaintiff and 
plaintiffs father. If that is so, particularly when 
she has also a right to separate herself from the 
coparcenary, I have to necessarily hold that Expla- 
nation 2 of Sec.6 of the Hindu Succession Act will 
apply to her case also. 
20. Basavalingamma v. Sharadamma, A.LR. 1984 
Karn. 27: (1983)2 Karn.LJ.20, has proceeded on 
‘the footing that the widow, being a female cannot 
be a member of the coparcenary. The relevant 
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observation of the Karnataka High Court, in rela- 
tion to Explanation-2 is as follows: 
“The question of separating from the coparce- 
nary arises only when a person is a member of 
the coparcenary. A person who is never given 
Status as a coparcenary has no occasion to 
separate himself or herself from the coparce- 
nary. The sentence has to be read as a whole 
and reading the sentence as a whole and in its 
proper grammatical setting, I am satisfied that 
the explanation speaks of ‘a coparcener who 
has separated himself from the coparcenary 
before the death of the deceased or any of his 
heirs’ and it does not refer a female heir who 
has separated from the co-parcenary.” 
21. But in view of the above said decision of the 
Supreme Court in A.I.R. 1977 S.C. 2069 with due 
respect I have to hold that the reasoning of the 
decision in Basavalingamuma v. Sharadamma, A.LR. 
1984 Karn. 27: (1983)2 Karn.L.J.20 and the deci- 
sion reached by it are not correct. 
22. No doubt, the other decision, cited by the 
learned counsel for the appellant, viz, V. Tulasamma 
v. Vaddeboyina Sesha Reddi,A.ILR. 1977 S.C. 1944: 
(1978)1 S.CJ. 29: (1978) An.W.R. (S.C.) 6: (1977)3 
S.C.C.99: (1977)3 S.C.R. 261 also lends support to 
his contention. There, the Supreme Court has 
held as follows: 
“AS the wife is in a sense a part of the body 
of her husband, she becomes co-owner of the 
property of her husband though in a subordi- 
nate sense. Secondly, we have already pointed 
out that the claim of a Hindu female for main- 
tenance is undoubtedly a pre-existingrightand 
this has been so held not only by various courts 
in India, but also by the Judicial Committee of 
the Privy Counciland by this Court. Itseems to 
us, and it has been held as discussed above, that 
the claim or the right to maintenance pos- 
sessed by a Hindu female is really a substitute 
for a share which she would have got in the 
property of her husband.” 
Therefore, the decision of the lower appellate 
court that the first defendant is entitled to 1/4th 
share in the suit property since the abovesaid 
Explanation 2 will not apply to her, is not correct. 
23. Then, coming to the contention of defendants 
2 to 4, particularly in S.A.No.1459 of 1982, that 
there was no coparcenary between the plaintiff 
and Nadukkattan after Ex.A-1, but there was only 
co-ownership between the two after ExA-1 
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partition deed I am unable to accept the said con- 
tention. In this connection Sengoda Gounden v. 
Muthu Goundan, (1924) LL.R. 47 Mad. 567 (D.B.) 
is directly in favour of the contention of the learned 
counsel for the appellant. There, it has been held 
that though some of the members ofa joint Hindu 
family sued for partition and recovery of their 
shares from the other members of the family, the 
suit and the decree do not necessarily divide the 
plaintiffs inter se.. 

24. Unless there is definite evidence to show that 
after Ex.A-1 partition deed, the plaintiff and his 
father continued only as co-owners, it has to be 
held that they continued only as co-parceners 
between themselves. The learned counsel for the 
defendants 2 to 4 also could not point out any 
other decision contra. No doubt he relied on the 
decision, Kalyani (dead.) by L.Rs. v. Narayanan, 
A.LR. 1980 S.C. 1173, but that has no application 
at all to the present facts. 

25. The net result is that the judgment and decree 
of the courts below in so far as the declaration 
relief in relation to Items 1 to 4 of the suit proper- 
ties are set aside and the plaintiff is granted a 
decree for declaration to his exclusive title to the 
entirety of Items-1 to 4 of the suit properties, and 
in so far as the relief of injunction is concerned, 
with reference to the above said Items 1 to 4 of the 
suit properties, the judgment and decree of the 
trial court are restored, and accordingly, the judg- 
ment and decree of the lower appellate court are 
modified. In other words, the reliefofinjunction is 
granted to the plaintiff as against all the defen- 
dants in respect of Items 1 to 4 of suit properties. 
The judgment and decree of the courts below in 
relation to the plaintiff's lease hold right to Item- 
5 of the suit properties are confirmed. 

26. The S.A.No.969 of 1982 is allowed accordingly 
with costs. S.A.No.1459 of 1982 is dismissed. There 
will be no order as to costs. 


B.S. ---- Ordered accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Janarthanam, J. 


W.P.Nos.7330 and 7336 of 1984. 
8th February, 1993. 


Dharmapuram Adheenam, Dharmapuram 
: ... Petitioner 


vV. 
ThaState of Tamil Nadu by its Secretary, Revenue 
Department and others ... Respondents: 


Constitution of India (1950), Arts.265 and 372 - 
Levy and collection ofland revenue if permissible, 
in the absence of statutory law. 


There is no substance or merit as respects the 
contention that the levy and collection of land 
revenue Is not permissible, there being no statu- 
tory law, [Para. 6] 


Cases referked to: 
Madathaput Ramayya v. Secretary of State, LLR. 
27 Mad. 386. [Para.3] 
Bell y. Municipal Commissioner for the City of 
Madras, ILL.R. 25 Mad. 457. [Para.3] 
K.Kunhikoman x. State of Kerala, A.I.R. 1962 S.C. 
723, [Para.3] 
Gopalan v. State of Madras, (1958)2 M.LJ: 117. 
[Para.3] 
Petitions under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the respective affidavits filed there- 
with the High Court will be pleased to issue a writ 
of mandamus, (1) directing the respondents to 
forbear from collecting land revenue or kist due in 
respect of the lands owned by the petitioner from 
Fasli commencing from 1393 as longas the collec- 
tion of current rent and arrears of rent and evic- 
tion proceedings against the tenants are prevented 
by legislative action (in W.P.No.73300f 1984), etc. 
B.Kumar, for Petitioner. 
P.Balasubramaniam, Additional Government 
Pleader, for Respondents. 
The Court made the following 
ORDER:- In view of the fact that these writ peti- 
tions involve common questions, they are taken 
up together for disposal. Dharmapuram Adheenam 
by its Adheenakarthar and Sri Athmanathaswami 
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Devasthanam by its Hereditary Trustee/ 
Adheenakarthar are respectively the petitioners 
in these writ petitions. The registered holdings of 
these two Devasthanams, it is said, had been leased 
Sut to tenants. In view of the enactment of various 
socio-ameliorating legislations, protecting the 
cultivating tenants in Tamilnadu, the petitioners 
were unable to realise the income due from the 
tcnants, but nonetheless the burden of paying land 
revenuc never ceased and they were required to 
pay the same al full rate, which, they say, is not 
justifiable in such circumstances. They would further 
contend that for the levy and collection of land 
revenuc, there is no statutory provisions and in the 
absence of thesame, the levy and collection ofland 
revenue is not permissible on the face of Art.265 
of the Constitution of India, which prescribes, 
“No tax shall be levied or collected except by 
authority of law.” 
They would also contend that even otherwise, they 
would be entitled to either exemption or abate- 
ment ofland revenue, depending upon the contin- 
gency of their inability to collect the entirety of the 
land revenue or portion thereof, in view of the 
various ameliorative legislations brought in by the 
Government, protecting cultivating tenants, inas- 
much as the assessment to land revenue repre- 
sents the share of the Government from income 
derived from cultivation of those lands. It is on this 
premise, actions had been resorted to by the peti- 
tioners under Art.226 of the Constitution of India, 
for issue of mandamus, directing the respondents 
to forbear from collecting land revenue or kist due 
in respect of the lands owned by the petitioners 
from Fasli 1393 so long as the collection ofcurrent 
rent and arrears of rent and eviction proceedings 
against the tenants are prevented by legislative 
action. 
2. Itis not as ifthe questions as posed in these writ 
petitions did not crop up for consideration ante- 
rior in point of time and the plain fact is that such 
questions came to be canvassed before this Court 
on occasions more than one. In a recent decision 
of this Court in Dharmapuram Adheenam y. State 
of Tamil Nadu by its Secretary, Revenue Depart- 
ment, W.P.No.3789 of 1982 dated 17.1.1989, 
S.Ramalingam, J., considered these questions 
elaborately after noticing the relevant conten- 
tions. The rival contentions urged in paragraphs 3 
and 4 of the said order, 1f penned down here, will 
have a penetrating effect in revealing the discus- 
sion entered thereunder, culminating in a finding 


arr Ta 


241 


on those questions, and they are as under: 

“3. Learned counsel for the petitioner con- 
tends that under Art.265 of the Constitution of 
India, no tax can be levied without the author- 
ity of law. For levying land revenue, there is no 
law made by the State either after the advent of 
the Constitution of India or before. Therefore, 

` levy and collection of land revenue is wholly 
without jurisdiction. He further contends that 
since there is no law authorising the levy of 
land revenue, the provisions of Art.372 of the 
Constitution of India would not be any avail to 
the respondents because the said Art.372 saves 
only existing laws. The lawas used in Art.372 of 
the Constitution only is the law enacted by the 
competent legislature of Parliament. Thirdly, 
itis contended that the Revenue Recovery Act 
is not a law levying or authorising the levy of 
land revenue. On the contrary, the said enact- 
ment merely provides for the manner of collec- 
tion of land revenue, which is due. Therefore, 
it is submitted that the levy of land revenue is 
not protected by the Revenue Recovery Act. 
Lastly, it is contended that according to the 
common law/customary law, the land revenue/ 
kist is in the nature of a King’s share or Rajab- 
hogam. The King can have his share only out of 
the income realised by the ryotwari pattadar. If 
the pattadar is deprived of collecting the lease 
or rent from the tiller by reason of certain 
social ameliorative legislations, the share of 
the King (Rajabhogam) should also be pro- 
portionately reduced. Since the said benefit 
has not been conferred on the petitioner, but 
instead, full amount of land revenue is sought 
to becollected from the petitioner, the manda- 
mus as prayed for should be issued. 
4. Learned Additional Government Pleader 
opposes the contentions of the petitioner and 
submits that the levy of land revenue is a well 
accepted prerogative of the crown and has 
received judicial recognition in several judg- 
ments and being part of common law/ custom- 
ary law of the land, is saved by Art.372 of the 
Constitution of India. He further submits that 
the petitioner’s contention that the land reve- 
nue is in the form of King’s share (Rajab- 
hogam) is not tenable under the constitutional 
set up, where the powers of the State have to be 
traced within the ambit of the constitutional 
provisions and not on vague theory of King’s 
share.” 


- 
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3. Learned Judge, after making a survey of various 
decisions such as Madathaput Ramayya v. Secre- 
tary of State, LL.R. 27 Mad. 386, Bell v. Municipal 
Commissioner for the City of Madras, IL.R. 25 
Mad. 457, K.Kunhikoman v. State of Kerala, AIR. 
1962 S.C. 723, placed implicit reliance on a Diyi- 
sion Bench decision of this Court in Gopalan v. 
State of Madras, (1958)2 M.L.J. 117, which held 
the levy ofland revenue/kist is a prerogative of the 
Crown according to the ancient and common law 
of India which was a law within the meaning of 
Art.372 of the Constitution of India, and that levy 
of land revenue is protected by Art.372 of the 
Constitution and there is no violation of Art.265. 
Learned Judge concluded that the ratio of Gopalan’s 
case, (1958)2 M.L.J. 117, directly applies to the 
first contention raised by the petitioner before 
him that the levy of land revenue is not without 
authority of law and violative of Arts.265 and 372 
of the Constitution of India. 
4. Learned Judge, with :cgard to the question of 
exemption or abatement of land revenue, observed 
thus in paragraph 6: 
“Last submission of the petitioner that the 
collection of land revenue being in the nature 
ofa King’s share of the produce, when laws had 
becn enacted by the State restricting the col- 
lection of lease/rent from the tillers by the 
ryotwari pattadar, the Crown should give an 
abatement to the collection of land revenue, 
cannot also be sustained for the reason that 
whatever may be the ancient origin of collec- 
tion of land revenuc, the law has been settled 
that the said collection is a prerogative of the 
Crown. That being so, it cannot be contended 
that when there is a restriction placed on the 
land holder to collect the full lease/rent from 
the tenant, thcre*should be a proportionate 
abatement of the kist.” 
5. Answering the questions as above, Icarned Judge 
dismissed the writ petition as having no merits 
The matter was,ofcourse not left there and further 
agitated by way of an appeal and Nainar Sunda- 
ram, J., (as he then was) and Thanikkachalam, J., 
in W.A.No.140o0f 1991 datcd 19.2.1991, expressed 
thus as respects the constitutional vires oflevy and 
collection of land revenue: 
“The main contention raised with reference to 
the levy of land revenuc/kist has been rightly 
repclied by the learned Single Judge and in 
doing so, he relied on the pronouncement ofa 
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Bench of this Court in Gopalan v. State of 
Madras, (1958)2 M.L.J. 117. ït has been coun- 
tenanced by the Bench that the levy of land 
revenue/kist is a prerogative of the- Crown 
according to the ancient common law of the 
land prior to the advent of the Constitution of 
India; and hence Art.265 thereof would 
include not only the statutory law but also, 
common law. We have not been, persuaded to 
differ from the view of the Bench of this Court 
in the earlier pronouncement.” 

As respects the question of exemption or abate- 

ment, learned Judges observed as follows: 
“The other submission with reference to abate- 
ment was not straight-away accepted by the 
learned single Judge. As a principle, we do not 
think that we ourselves should direct abate- 
ment. However. the State taking note of the 
predicament in which the appellant is placed 
on account of various laws restraining the 
collection of the lease/rent from the tillers of 
the soil, could consider the plea of the appel- 
lant for abatement or for total exemption. 
Mr... Krishnamoorthy, learned Senior Coun- 
sel appearing for the appellanisubmits that his 
clientis prepared to make a representation to 
the State for abatement or for total exemption, 
but then until the representation is disposed 
of, coercive steps or recovery need not be 
resorted to and appropriate directions in this 
behalf may be given by this Court. On the facts 
of this case, we find reason behind this plea. 
We direct the appellant to make a representa- 
tion to theStateseeking for totalexemption or 
abatement, urging all the factors in support 
thereof within a period of four weeks from 
today, and if so done, the State/first respon- 
dent herein, shall consider the same and dis- 
pose it of with expedition. We aresure that the 
State will give due consideration to the factors 
pleaded by the appellant. Until the represen- 
tation is disposed of, the State may not resort 
to any coercive steps for recovery of the land 
revenue for the faslis concerned.” 

Ultimately, the writ appeal was dismissed subject 

to the above directions. 

6. On the facts of the Division Bench decision 

referred to above, it goes without saying that there 

is no substance or merit as respects the question 

that the levy and collection of tax is not permis- 

sible'as there being no statutory law. As regards 
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the other question of exemption or abatement of 
land revenue, I have no other option except to 
treadon the path chosen by the Division Bench. In 
thatview, I propose to dispose of the writ petitions 
with the following directions: 

The petitioner in each petition shall makea repre- 
sentation to the State/first respondent, seeking 
for total exemption or abatement urging all fac- 
tors in support thereof, within a period of four 
weeks from today, and if so done, the State/first 
respondent shall consider the same and dispose it 
of with expedition. I trust and hope that the Siate 
will give due consideration to the representations 
made. Until the representations are disposed of, 
the State may not resort to any coercive steps for 
recovery of land revenue for Faslis commencing 
from 1393. The writ petitions are disposed of with 
the above directions. No costs. 

B.S. Petitions disposed of. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Appellate Jurisdiction] 


Present: Mishra and S.M.Ali Mohammed, JJ. 


O.S.ANos.1110f 1991 65,68and 110 of 1992 
and 33 of 1993 20th April, 1993. 
K Vimala Devi and others ...Appellants 
Vv. 

Mrs.Kasthuri and others «Respondents. 


(A) Partnership Act (IX of 1932), Secs.30 and 48 - 
Partnership firm - Minors admitted to benefits of 
partnership in - Rights and liabilities of - Minor, if 
entitled to share in the profits and in the event of 
dissolution, in the properties and assets of partner - 
ship. 

A combined reading of Secs.30 and 48 of the 
Partnership Act shows that any share in the prop- 
erty and in the profits of the Firm, of a minor 
admitted to the benefits of partnership shall be 
liable for the acts of the Firm but the minor shall 
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not personally be liable for any such act unless be 
becomes a partner after attaining majority or of 
his obtaining knowledge that he had been admit- 
ted to the benefits of partnership whichever date 
is later. He can however, have the advantage of 
sharing the profits and sharing the assets of the 
partnership as well, as may be agreed upon and 
subject to the agreement in the proportion of 
profit-sharing. The Court is.conscious that the 
effect of a minor being admitted to the benefits of 
the partnership is to make him cestue qua trust and 
his rights can be enforced by taking accounts. It 
follows accordingly and so the provisions of law 
state that a minor cannot become a partner by 
contract but can sue for the benefit of the partner- 
ship towhich he is admitted and will be entitled to 
share like partners in the profits and in the event 
of dissolution, in the properties and the assets of 
the partnership. Although there is no direct 
authority on the subject, but it is oft repeated that 
under the genera?18¥i-of partnership, a minor 
cannot be a full partner liable to share in the 
losses. He can only be admitted to the benefits of 
the partnership, In other words, he can only be 
entitled to share in the profits and not losses. On 
the basis of the discussions as td the true effect of 
a minor being admitted to the benefits of partner 
ship, it must be held that benefits of partnership 
include not only profit- sharing but in the event of 
dissolution, sharing the assets of the Firm, after 
the debts of the third parties etc., are paid off. In 
case other partners are going to divide the residue, 
a minor admitted to the benefits of the partner- 
ship shall also share the division. He shall not be 
denied a share in the assets of the partnership 
merely because he has not been a full-fledged 
partner. [Paras. 4, 5 & 6] 
(B) Partnership Act (IX of 1932), Sec.39 - Suit for 
dissotution of partnership - Proceedings after pre- 
liminary decree - Nature of. 
It is well-settled that i. a suit for dissolution of a 
partnership, plaintiffs and defendants have equal 
status and the proceedings after preliminary 
decree are proceedings to consider objections of 
the plaintiffs as well as the defendants. 

[Para. 7] 
Cases referred to: 
Commissioner of Income-tax v. Dwarkadas Khaitan 
and Company, A.I.R. 1961 S.C. 680: (1961)2S.C.R. 
821. [Para. 6] 
Additional Income-tax Commissioner v. Uttam | 
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Kumar, AJR. 1978 All. 397: 1978 AILLJ. 592: 
1978 U.P.T.C. 455: 1978 Tax.L.R. 912: 115 LTR. 
796. [Para. 6] 
Income-tax Commissioner v. M/s.Shah Mohandas, 
ALR. 1966 S.C. 15: (1965)2 LT.J. 214: (1965)2 
S.CJ. 314: (1965)57 LT.R. 415: (1965)2 S.C.R. 
771: (1965)2 S.C.W.R. 358. [Para. 6] 
O.S.Appeals under Clause 15 of the Letters Pat- 
ent against the order of Arumugam, J., dated 
13.8.1990, 6.8.1990 and 9.4.1992 and made in the 
exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in C.S.Nos.14, 186 and 112 
of 1984 and Application No.5768 of 1991 in 
C.S.No.186 of 1984 respectively. 
The Judgment of the Court was delivered by 
Mishra, J:Two suits C.S.Nos.112 and 186 of 1984 
relating to dissolution of partnership and account- 
ing between the partners as well as partition of the 
properties and C.S.No.140f1984 based ona claim 
arising out of a settlement of accounts between 
the parties, have given rise to the instant appeals, 
viz., O.S.A.Nos.65 and 68 of 1992, 33 of 1993 and 
111 of 1991. The first three appeals are invoking 
Clause 15 of the Letters Patent against a common 
judgment in C.S.Nos.112 and 186 of 1984 by a 
kearned single Judge of this Court, who has granted 
the relief of declaration that the suit partnership 
business firm of M/s.L.K.Ayyavoo Naidu and Sons, 
created by the partnership deed, dated 1.4.1974, 
stood dissolved on 5.8.1983 on the death of one of 
its two partners, viz. A.KKannappan and thus 
decreed C.S.No.112 of 1984, but has dismissed 
C.S.No.186 of 1984 in all respects except to render 
true and proper accounts, stating infer alia, as 
follows: 
“I am inclined to hold that the plaintiffs in 
C.S.No.186 of 1984 are entitled to ask for 
partition of the suit properties by metes and 
bounds by the appointment of acommissioner 
through separate appropriate proceedings in 
respect of their 45% share as against 55% 
share due to the defendants in thesaid suit and 
for separate possession of the properties to the 
extent of their respective share.” 
Toappreciate, however, who the plaintiffs and the 
defendants are and to know their relationship and 
why and in what circumstances they became par- 
ties and finally clashed with each other, leading to 
the suits and the appeals, we may refer to a gene- 
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alogy, which is not in dispute. L.K. Ayyavoo Naidu, 
who died on8.5.1981, had two sons, A.Kannappan 
who died on 5.8.1983 and L.A.Parthasarathy, who 
died on 7.5.1988. Vimala Devi, Kannappan’s wife, 
Sridhar, Kannappan’s sonand his three daughters 
Vijayashree, Jayashree and Bindhushree are the 
plaintiffs in C.S.No.186 of 1984. Kasturi, wife of 
Parthasarathy, Srikanth and Jagadish Bharath, his 
sons and Kiranmayi, his daughter are the defen- 
dants in the suit. Parthasarathy was originally a 
defendantin the suit, but has since died and he has 
accordingly been expunged. Parthasarathy alone 
instituted, however, C.S.No.112 of 1984, after the 
death of A.Kannappan, seeking accounts from 
Sridhar, later, however, his wife Kasturi, sons 
Sreekanth and Jagadish........ Bharath and daugh- 
ter Kiranmayi were brought on record as legal 
heirs of the deceased Parthasarathy, and besides 
Sridhar, Vimala Devi, the wife Vijayashree, 
Jayashree and Bindhushree, the daughters were 
added as defendants. In C.S.No.186 of 1984 the 
trial Court ordered for the appointment of Parthasa- 
rathy as a receiver on condition that he must 
deposit a sum of Rs.7,500 per mensem to the 
credit of the suit in C.S.No.186 of 1984. Against 
the preliminary decree in C.S.No.186 of 1984, 
however, O.S.A.No.65 of 1992 has been preferred 
and against the decree in C.S.No.112 of 1984, 
O.S.A.No.68 of 1992 has been preferred by Kan- 
nappan’s branch. In the course of final dectee 
proceedings, Sreekanth and others were permit- 
ted to continue the business of the firm, but the 
sum per mensem earlier ordered to be deposited, 
was increased to Rs.15,000. It appears, however, 
that Sridhar filed an application first to the effect 
that after the preliminary decree, the partnership 
business could not be carried on, as the Firm got 
dissolved on 5.8.1983, winch application the Court 
disallowed. He then took out another application 
stating that he was ready to deposit a sum of 
Rs.35,000 per mensem as the rates in the theatre 
have bean revised on three occasions commencing 
from the year 1984. The trial Court, ordered for 
the change of the Receiver on conditions that 
Sridhar would pay Rs.35,000 per mensem to the 
credit of the firm. Srikanth and others have filed 
appeal O.S.A.No.110 of 1992 against the said 
order. Since these appeals are directly connected 
with cach other and the facts as well as the laws 
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traversed by the parties are common, we propose 
to deal with these appeals together. We, however, 
find that O.S.A.No.33 of 1993 is in the nature ofa 
cross-objection only: the same, although filed as a 
scparate appeal, is taken up by us as a cross- 
objection. 
2. There is no dispute to the fact that L.K.Ayyavoo 
Naidu constituted a partnership business with his 
sons, Kannappan and Parthasarathy in running a 
cinema theatre and exhibition of films under the 
partnership name of L.K-Ayyavoo Naidu and sons, 
constituted by deed of partnership, dated 1.4.1968. 
It is also not in dispute that L.K.Ayyavoo Naidu 
expressed his willingness to retire from the firm 
from 1.4.1974 and the partnership was reconsti- 
tuted between the two brothers viz., Parthasarathy 
and Kannappan, under a deed of partnership dated 
1.4.1974, in which, however, the then minor sons 
of Parthasarathy, Srikanth and Jagadish Bharath 
were admitted to the benefits of the partnership. 
Controversy herein, however, is in respect of the 
interest that Parthasarathy and his sons Srikanth 
and Jagadish gotas against the interest of Kannap- 
pan in the reconstituted partnership. While 
admitting Srikanth and Jagadish to the benefits of 
the partnership the deed recited as follows: 
“The nett profit or loss after allowing for and 
deducting all expenses and usual business 
outgoings of the Firm shall be divided between 
the parties hereto as below: 


Profit Loss 
First party 45% 45% 
Second party 33% 55% 
Third party 11% Nil 
Fourth party 11% Nil 


The minors are notentitled to share the loss.” 
The first party Kannappan was given 45% interest 
in the profit and the same in the loss, but the 
second party Parthasarathy was given only 33% in 
profit, since his minor sons Srikanth and Jagadish 
were given 11% each as third party and fourth 
party respectively in the profit. Parthasarathy was 
burdened with 55% loss. In the earler deed, the 
three partners Ayyavoo Naidu, Kannappan and 
Parthasarathy, which is not in dispute, were given 
equal shares, making thereby, that Kannappan 
had 33%, Parthasarathy had 33% and Ayyavoo 
Naidu had 33%. 

Ayyavoo Naidu’s share on his relinquishment has 
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gone under this arrangement 11% each to Sri- 
kanth dnd Jagadish, Parthasarathy’s sons and 
remaining share of his been given, according to 
Srikanth and others, to Kannappan, in lieu of that 
which would have been given by the grand father 
to his (Kannappan’s) sons. The bone of conten- 
tion, however, is not with respect to the profit 
sharing or the loss sharing, but with respect to the 
division of the assets of the partnership, for which 
the clause in the deed reads as follows: 

“The land, building and other assets in 346, 

Poonamallee High Road, Madras-600 029. 

(more popularly known as Lakshmi Talkies) 


in which the business is carried on, shall belong’ 


to the partics in their profit sharing propor- 

tions”. . 
The main contention on behalf of Sridhar and 
others has been that the minors, who are admitted 
to the benefits of the partnership, are not partners 
until the statutory requirements are complied with, 
and sinceitis said in this clause of the deed that the 
land, building and other assets in which the busi- 
ness is carried on, it shall belong to the partners in 
their profit sharing proportion those who were 
merely admitted to the benefits of the partnership, 
cannot get any share in the building and other 
assets and the profit sharing between Kannappan 
and Parthasarathy’s being 45:33, Pathasarathy’s 
heirs and legal representatives shall get 33% share 
only: the rest going to the first party in the deed, 
viz., Kannappan. , 
3, We do not think much prospecting is required in 
noticing the fallacy in the contention that Parthasa- 


. rathy or those who claim through Parthasarathy 


would get 33% only, for, if that be so as has been 
sought to be interpreted, then Kannappan’s branch 
also shall get not more than 45% and 22% of the 
land, building etc., shall go to none, neither to 
Kannappan’s branch nor to Parthasarathy’s branch. 
This obvious impracticable approach perhaps gave 
to the appellants (Kannappan’s branch) the idea 
of treating 78% i.e., to say 45 + 33 of the partners 
as the 100% for a division between the two branches, 
meaning treating 75% as 100% and given in the 
proportion of 45% to the Branch ofSridhar and in 
the proportion of 33% only to the Branch of 
Parthasarathy. We have not much knowledge in 
mathematics, but it will obviously lead to an 
unworkable equation, that is to say 78% equiva- 
lent to 100, to be divided in the proportion of 45:33 
means there shall be residue of 22 and all the 
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while, the increased proportion finally shall be not 
more than 45:33. We however propose to appreci- 
ate whether there is any support of law to the 
contention of the learned counsel for the appel- 
lants that the words, “lands, buildings and other 
assets... shall belong to the partners” will exclude 
the minors, who are only admitted to the benefits 
of the partnership. Chapter III of the Partnership 
Act contains provisions dealing with the relations 
of partners to one another. Chapter IV contains 
provisions dealing with relations of partners to 
third parties. In the latter chapter, there is a pro- 
vision in Sec.30 of the Partnership Act, which says, 
ifa person, who is a minor according to the law to 
which he is subject may not be a partner in a firm, 
but, with the consent of aH the partners for the 
time being, he may be admitted to the benefits of 
partnership. This appearstuimplya minor admit- 
ted to the bencfits of partnership is not a partner. 
This Scc.30, however, has several sub-sections, 
which indicate how a minor admitted to the bene- 
fits of partnership has to be treated and how he can 
become a partner. Sub-sec.(2) of Sec.30 says, such 
minor has a right to such sharc of the propertyand 
of the profits of the firm as may be agreed upon, 
and he may have access to and inspect and copy, 
any of the accounts of the Firm. Sub-sec.(3) says 
that the minor’s share in the property will be liable 
for the acts of the Firm, but the minor shall not 
personally be liable for any act of the Firm. Then 
comés sub-sec.(4), which reads as follows: 

“Such minor may not suc the partners for an 

account or payment of his share of the prop- 


erty or profits of the firm, save when severing | 


his connection with the firm, and in such case, 
the amount ofhis share shall be determined by 
a valuation made, as far as possible, in accor- 
dance with the rules contained in Sec.48: 
Provided that all the partners acting together 
‘or any partner entitled to dissolve the firm 
upon notice to other partners may elect insuch 
suit to dissolve the firm, and thereupon the 
Court shall procecd with the suit as one for 
dissolution and for settling accounts between 
the partners, and the amount of the share of 
the minor shall be determined along with the 
shares of the partners”. 
Sub-secs.(5), (6), (7) and (8) of this Sec.30 envis- 
age how after attaining majority or of his 
obtaining knowledge that he had been admitted to 
the benefits of the partnership, such person may 
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give public notice that he had ciected to becomeor 
that he has elected not to become a partner in the 
firm and such notice shall determine his position as 
regards the firm and that when such person 
becomes a partner, his rights and liabilities as the 
minor continue up to the date on which he 
becomes a partner, but he also becomes person- 
ally liable to third parties for the acts of the firm 
since he was admitted to the benefits of the 
partnership. As a consequence of the dissolution 
of the partnership, it is not in dispute, accounts 
have to be settled, and Sec.48 of the Act says in 
settling the accounts of a Firm after dissolution, 
the following rules shall, subject to agreement by 
the partners, be observed: 

“(a) losses including deficiencies of capital 

shall be paid first out of profits, next out of 

capital, and lastly, ifnecessary, by the partners 

individually in the proportions in which they 

were entitled to share profits; 

(b) the assets of the firm, including any sums 

contributed by the partners to make up 

deficiencies of capital, shall be applied in the 

following manner and order: 

(i) in paying the debts of the firm to third 

parties; 

(ii) in paying to each partner rateably what is 

due to him from the firm for advances as 

djstinguished from capital; 

(iii) in paying to each partner rateably what is 

due to him on account of capital; and 

(iv) the residue, if any, shall be divided among 

the partners in the proportions in which they 

were entitled to share profits”. 
4. A combined reading of these provisions shows 
that any share, in the property and in the profits of 
the firm, of a minor admitted to the benefits of 
partnership shall be liable for the acts of the firm, 
but the minorshall not personally be liable forany 
such act unless he becomes a partner after 
attaining majority or of his obtaining knowledge 
that he had been admitted to the benefits of part- 
nership, whichever date is later. He can, however, 
have the advantage of sharing the profits and 
sharing the assets of the partnership as well, as 
may be agreed upon and subject to agreement in 
the proportion of profit sharing, The learned single 
Judge has referred in his judgment to the 
principles and the facts, tosay, “itis very clear that 
there were only two partners A.Kannappan and 
L.A Parthasarathy and that defendants 2 and 3, 
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then minors, were admitted to the benefits of the 
partnership, and that on the death of one among 
the two partners, viz. A.Kannappan on 5.8.1983, 
the partnership business constituted under Ex.P- 
2 on 1.4.1974 became dissolved and that the pro- 
vision contained in Clause 13 of the deed of part- 
nership dated 1.4.1974 has no legs tostand and will 
not prevail over the settled principles of law”. This 
finding has not been questioned before us. Learned 
counsel appearing for the plaintiffs conceded in 
the trial Court and before us, in appeal that on the 
basis of the tendered oral and documentary evi- 
dence and the respective pleadings of the parties 
and on the basis of the legal position, the suit 
partnership firm of Messrs.L.K.Ayyavoo Naidu 
and Sons should be deemed to have been dissolved 
on the death of A.Kannappan on 5.8.1983 itself, 
notwithstanding the provision contained in Clause 
13 of the partnership agreement dated 1.4.1974. 
As a consequence of this dissolution, accounting 
has to be done and profit of the firm has to be 
divided, there is no dispute before us, in accor- 
dance with the shares allotted to the partners as 
well as the two minors admitted to the benefits of 
the partnership. The only agreement brought to 
our notice as to the sharing of the assets of the 
partnership is the clause above quoted in which 
partners are said to divide in their profit sharing 
proportion. There is no mention either in this 
clause or in the other clause where profit sharing 
proportion is indicated, how minors admitted to 
the benefits of the partnership, would share the 
assets. The first partnership, which has a specified 
profit sharing as well as the share in the proper- 
ties, It is conceded, had three partners, that is to 
say, the father and the two sons, Ayyavoo Naidu, 
Kannappan and Parthasarathy. Shares in the 
properties and assets of the partnership belonging 
to Ayyavoo Naidu are not shown to have devolved 
either upon Kannappan or Parthasarathy or any 
other person in the deed, dated 1.4.1974. It is said 
clearly that in other respects the parties shall be 
governed by the provisions of the Indian Partner- 
ship Act, 1932, and any statutory modification 
thereof. 


5. We are conscious that the effect of a minor 
being admitted to the benefits of the partnership 
is to make him cestue qua trust and his rights can be 
enforced by taking accounts. It follows accord- 
ingly and so the provisions of law state that a 
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minor cannot become a partner by contract, but 
can sue for the benefit of the partnership to which 
he is admitted and will be entitled to share like 
partners in the profits, and in the event of dissolu- 
tion, in the properties and the assets of the part- 
nership. 


6. Although there is no direct authority on the 
subject, but it is oft repeated that under the gen- 
eral law of partnership a minor cannot be a full 
partner, liable to share in the losses. He can only 
be admitted to the benefits of the partnership. In 
other words, he can only be entitled to share in the 
profits and not losses (See Commissioner of 
Income-tax v. Dwarkadas Khaitan and Company, 
ALR. 1961 S.C. 680: (1961)2 S.C.R. 821 and 
Additional Income-tax Commissioner v. Uttam 
Kumar, A.LR. 1978 All. 397: 1978 AULJ. 592: 
1978 U.P.T.C. 455: 1978 Tax.L.R. 912: 115 LT.R. 
796.) In Commissioner of Income-tax v. Dwarka- 
das Khaitan and Company, A.LR. 1961 S.C. 680: 
(1961)2 S.C.R. 821, however, we have some sup- 
port to our above view that Sec.30 of the Indian 
Partnership Act is designed to confer equal bene- 
fits upon the minor by treating him as a partner, 
but it does not rendera minoracompetentand full 
partner. In Income-tax Commissioner v. M/s.Shah 
Mohands, A.I.R. 1966 S.C. 15: (1965)2 LTJ. 214: 
(1965)2 S.C.J. 314: (1965)57 LT.R. 415: (1965)2 
S.C.R. 771: (1965)2 S.C.W.R. 358, this view has 
been reiterated and it is added as follows: 
“What are the incidents and true nature of 
benefits of partnership and what is a guardian 
of a minor competent to do on behalf of a 
minor to secure the full benefits of partner- 
ships to a minor. First it is clear from Sub- 
sec.(2) of Sec.30 of the Partnership Act that a 
minor cannot be made liable for losses. Sec- 
ondly, Sec.30, Sub-sec.(4) enables a minor to 
sever his connection with the firm and if he 
does so, the amount of the share has to be 
determined by evaluation made, as far as pos- 
sible, in accordance with the rules contained in 
Sec.48, which section visualises capital having 
been contributed by partners. There is no dif- 
ficulty in holding that this severance may be 
effected on behalf of a minor by his guardian. 
Therefore sub-sec.(4) contemplates that capi- 
tal may have been contributed on behalf of a 
minor and that a guardian may on behalf ofa 
minor sever his connection with the firm. If the 
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guardian is entitled to sever the minor’s con- 
nection with the firm, he must also be held to 
be entitled to refuse to accept the benefits of 
partnership or agree to accept the benefits of 
partnership for a further period on terms which 
are in accordance with law. Sub-sec.(5) pro- 
ceeds on the basis that the minor may or may 
not know that he has been admitted to the 
benefits of partnership. This sub-section 
enables him to elect, on attaining majority, 
either to remain a partner or not to become a 
partner in the firm. Thus, it contemplates that 
a guardian may have accepted the benefits ofa 
partnership on behalf of.a minor without his 
knowledge. Ifa guardian can accept benefits of 
partnership on behalf of a minor he must have 
the power to scrutinise the terms on which 
such benefits are reccived by the minor. He 
must also have the power to accept the condi- 
tions on which the benefits of partnership are 
being conferred. It appears to us that the guard- 
iancan do all that is necessary to effectuate the 
conferment and receipt of the benefits of part- 
nership. 
It follows from the above discussion that as 
long as a partnership deed does not make a 
minor full partner a partnership deed cannot 
be regarded as invalid on the ground that a 
guardian has purported to contract on behalf 
of a minor if the contract is for the purposes 
mentioned above”, 
Thus, on the basis of our discussions as to the true 
effect of a minor being admitted to the benefits of 
a partnership, we are of the definite opinion that’ 
benefits of partnership include not only profit 
sharing, but in the event of dissolution, sharing the 
assets of the firm, after the debts of the third 
parties etc., are paid off. In case other partners are 
going to divide the residue, a minor admitted to 
the benefits of the partnership shall also share the 
division. He shall not be denied a share in the 
assets of the partnership merely because he has 
not been a full-fledged partner. We have another 
reason in the instant case, apart from the anoma- 
lies which we have noticed in the claim of the 
plaintiffs/appellants to reject the case that the 
division of the properties and the assets of the 
partnership shall be in the ratio of 45% and 33% 
only, and since it is not said in the above quoted 
clause that the minors also would receive their 
share in the proportion of 11% each, they will not 
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be given anything. Sec.48 of the Act has nowhere 
spoken of anything to be given to the minor. But, 
since it is said in clause (4) of Sec.30 of the Act, as. 
we have noticed already, a minor who is admitted 
to the benefits of partnership shall have a share in 
the properties of the partnership, as well as prof- 
its, as far as possible in accordance with the rules 
contained in Sec.48. While saying that the part- 
ners shall divide the properties and the assets in 
their profit sharing proportions, itis obviously not 
intended by the parties to the agreement including 
L.K.Ayyavoo Naidu, who expressed his willing- 
ness to retire with thé minors admitted to the 
benefits of the partnership on the basis of Ayyavoo 
Naidu’s share divided into three, going to the sons 
of Parthasarathy, Srikanth and Jagadish and one 
preserved for the son of Kannappan and thus 
added to his share, that they shall notacknowledge 
a division of the assets and properties in three 
parts, (1) for Parthasarathy, (2) for Kannappan, 
and (3) for those who are admitted to the shares of 
L.K.Ayyavoo Naidu. We are in complete agree- 
ment with the view of the learned single Judge in 
this behalf that minors admitted to the partner- 
ship shall take a share in the properties and the 
assets of the partnership and their share shall be in 
profit sharing proportion, ie., to say 11% each. 
The samesharewould have, itappears, gone to the 
son of Kannappan, that is to say, Sridhar’s 11% 
besides Kannappan’s share of 33% had Kannap- 
pan as guardian of Sridhar entered into the agree- 
ment as Parthasarathy evidently did. In any case, 
his share in the partnership is available to the 
branch of Kannappan, which Sridhar may divide 
with his sisters and mother. The above, in our 
opinion, disposes of O.S.A.Nos.68 and 65 of 1992. 


7. The cross-objection O.S.A.No.33 of 1993, it 


appears, has been filed, for in the impugned judg- 


ment, the learned single Judge has said, a decree is 
passed to render true and proper accounts of the 
suit partnership from 1.4.1974, the date of its 
commencement till the date on which the second 
defendant was appointed by the Court as Interim 
Receiver. We cannot see anything wrong in asking 
for accounts from 1.4.1974, for according to the 
defendants as well as plaintiffs, no accounts were 
ever settled from the very date of the inception of 
the partnership to the benefit of which the minors 
were admitted. The ground raised on 
behalf of the defendants /appellants, however, 
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is that since in the plaint in C.S.No.186 of 1984 
accounts are claimed from 5.8.1983, the Court 
should not have allowed accounting from 1.4.1974. 
It is well-settled that in a suit for dissolution of a 
partnership, plaintiffs and defendants have equal 
Status, and the proceedings after preliminary decree 
are proceedings to consider objections of the 
plaintiffs as well as the defendants. Whomsoever 
has been in possession of the accounts, it is abvi- 
ous, is accountable to the firm and accordingly to 
the partners. There is some period, it is said, 
Kannappan had acted as the Managing Partner. 
Thercissome period, when it is said Parthasarathy 
had acted as the Managing Partner. The final 
dissolution of the partnership is said on the death 
of Kannappan on 5.8.1983 because the sole surviv- 
ing partner was Parthasarathy alone (besides him 
were minors, who were only admitted to the 
benefits of the partnership). Parthasarathy also 
has died. Now before the Court are legal represen- 
tatives of Kannappan on the one side and legal 
representatives of Parthasarathy on the other side. 
It is only fair and equitable that all accounts are 
disclosed to them, all assets are made known to 
cach one of them and all disputes in respect of 
their shares etc., are settled strictly in accordance 
with the terms of the agreement. The learned 
single Judge has committed, therefore, no wrong 
in ordering for accounts as above. This disposes of 
0.S.A.No.33 of 1993. 

8 O.S.A.No.110 of 1992, ifwe may say so with res- 
pect, has come up only because the true and proper 
scope ofthecontrol ofthe Court upon the receiver 
was not appreciated by the parties. We have the 
information that the Court appointed Parthasara- 
thy, the sole surviving partner, as the Receiver on 
the condition that he will deposit each month 
Rs.7,500. This was raised to Rs.15,000 on 11.4.1984. 
After the death of Parthasarathy, however, 
Srikanth (one of the two minors admitted to the 
benefits of the partnership, who had since 
attained majority), was appointed as Receiver. He 
continued to comply with the condition of depos- 
iting the said amount until in Application No. 
5768 of 1991 in the suit, the appellant L.K.Sridhar 
alleged that Srikanth has not been accounting 
properly and that considering the escalation of 
prices and the fares of the tickets to various cate- 
gories (entry fees), it was necessary to revise the 
rate arid since Srikanth was riot giving the actual 
benefit to the branch of Sridhar, he should be 
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removed and his offer of depositing Rs.35,000 per 
month should be accepted. Sridhar deposited a 
sum of Rs.1,05,000 (equal to three months’ 
income) and sought his appointment as the 
Receiver. Srikanth filed a counter-statement, 
denying all allegations of irregularities and sug- 
gested that the entire story of higher income and 
offer of the rate of Rs.35,000 per month was 
concocted only to dispossess him from the admini- 
stration of the suit theatre. In the course of the 
hearing of the application, however, he expressed 
his willingness and readiness to pay a higher rate 
of income at Rs.25,000. The trial Court, after a 
discussion of this aspect of the case, however, has 
said as follows: 
“Though several contentions were raised in 
the affidavit and thesame have been countered 
and denied in the counter-affidavit, in so far as 
the point involved in this application is con- 
cerned, there is no need for me to traverse each 
and every one of the same in this order for the 
purpose of discussion and giving a finding. 
Suffice it for me at this juncture to note that 
when this position was put forth and the coun- 
sel were confronted with the same the appli- 
cant has come forward with an offer of Rs.35,000 
net payable every month to the credit of the 
suit provided that he is entrusted with the 
administration of the suit theatre in the name 
ofsuit partnership business firm in the place of 
the present interim administrator, namely, the 
second respondent herein. Per contra, Thiru 
Gurumurthy, the learned counsel appearing 
for the respondent negatives the same with the 
offer of Rs.25,000 net per month, which is 
manifestly less than the quantum offered by 
the applicant. It has to be noted that it was the 
consistent offer of the applicant to take the 
responsibility of administering the firm and 
running the theatre for some time at least, and 
perhaps with this object in mind he has come 
forward with the depositing of three months 
income totalling to Rs.1,05,000 into this Court 
in the pretext of proving his bona fides. 
In the light of the above position, ifa chance is 
given to the applicant to run the suit partner- 
ship by name L.K.Ayyavoo Naidu and Sons, 
which is to run the suit theatre to the applicant 
herein, in the capacity of being one of the 
. major sharers for sometime in the place of the 
second respondent herein at the highest offer 
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of Rs.35,000 net payable by him every month 
apart from the deposit made by him referred to 
above already to the credit of the suit pending 
passing of final decree. In my firm view the 
second respondent herein will not be 
prejudiced in any manner nor put to any loss or 
serious damages. But, on the other hand, the 
best and the highest income is being derived 
and made available to the credit of the suit to 
which both the sharers, namely the applicant 
and the respondent are entitled to get it in 
proportion to their due shares”. 
He has accordingly ordered as follows: 
“I feel totally satisficd in holding that the 
applicant has made out a strong case in his 
favour against the respondent, which warrants 
my mind to put him incharge of the 
administration of the partnership firm by name 
L.K.Ayyavoo Naidu and Sons for the purpose 
of running the suit theatre namely M/s.Lakshmi 
Talkies situated in Aminjikarai, Madras City, 
on the payment of Rs.35,000 per month on the 
10th of every succeeding month very regularly 
by depositing thesame into Courtto thecredit 
of the suit theatre giving notice to the respon- 
dent or his counsel and that the deposit made 
by the applicant of Rs.1,05,000 is to remain by 
way of security in the Court deposit and that 
with the useful clauses or directions given 
already in the earlier appointment passed on 
11.4.1984 the applicant is directed to run the 
suit theatre till passing of the final decree or 
until further orders...”. 
It was never been the case of Sridhar that he has 
been a partner. His case has been that his father 
was a partner with the father of Srikanth. 
Srikanth’s father was the sole surviving partner 
aftcr the death of Sridhar’s father. As heirs and 
legal representatives of a deceased partner, Sridhar’s 
remedies lay in sceking dissolution, which he did, 
and seek from the surviving partnership accounts, 
which he demanded. As one of the modes of 
settlement ofaccounts in the case ofa dissolution, 
by an event which was beyond the control of any 
partner, it appears the Court appointed Parthasa- 
rathyas the Receiver. After Parthasarathy’s death, 
Srikanth has becn the Receiver. It is nobody’s case 
that he has mismanaged the properties or that 
there has been appropriations by him or that he 
has not properly and fully accounted for the 
business after the alleged dissolution. In such a 
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situation, however, why action is taken to remove 
when in course of accounting if there has been 
anything more than the amount deposited by the 
receiver in Court as income of the business, 
persons, claiming through the partners are 
entitled toshare, attempt was made to remove him 
from the receivership. (sic.) He has been deposit- 
ing such money each month as a condition for his 
appointment as the Receiver, since the Court has 
so ordered. There has been no ground, therefore, 
in our view, to remove him, without asking him to 
abide by any other condition that the Court thought 
was proper and reasonable. The dispute, however, 
has no meaning before us. Srikanth has agreed to 
deposit Rs.35,000 and has been making deposits 
regularly pursuant.to the Court's order. In our 
opinion, there is no jeopardy to the cause of 
justice if the arrangement, Vide: Division Bench 
order dated 24.4.92 in C.M.P.No.5549 of 1992-is 
continued until accounts are completely settled 
between the parties and the adjudication is 
accordingly made final. 

9. We have one more appeal to dispose of 
O.S.A.No.111 of 1991. In this appeal, we are faced 
with two deeds of settlement, Exs.P-1 and D-2. 
Ex.P-1is a document, dated 25.8.1978 executed by 
L.K.Ayyavoo, Naidu, his son A. Kannappan, 
Kannappan’s wife Vimala Devi, Ayyavu Naidu’s 
another son L.A.Parthasarathy and his wife Kast- 
huri. Ex.D-2 is an earlier document, dated 15.7.1974 
between Kannappan, his wife Vimala Devi, 
Parthasarathy and his wife Kasthuri. 15.7.1974 
agreement is a deed of settlement in favour of the 
parties and their children. This document says 
“whereas the parties wanted to pay the liabilities 
in equal shares from and out of the sale proceeds 
of the properties consisting of vacant piece ofland 
situate in Arumabakkam village and Ayyavoo Naidu 
Colony, Aminjikarai, Madras-29, and described in 
Schedule ‘A’ hereunder”. There is no substantial 
dispute, however, in respect of this document, for 
it is nobody’s case that any part of it has not been 
carried out. The main document, however, is 1978 
agreement to which L.A Ayavoo Naidu is the party 
of the first part; A.Kannappan is the party of the 
second part; his wife Vimala Devi is the party of 
the Third part; L.A.Parthasarathy is the party of 
the Fourth Part, and his wife Kasthuri is the party 
ofthe fifth part. This has been executed it appears, 
because all that was required to be carried cut 
by the agreement, dated 15.7.1974 was yet to be 
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completed, and liabilities of the parties were 

required to besettled. The relevant portion of this 

agreement reads as follows: 
“Whereas by an agreement dated 15.7.1974, 
the parties of the second to fifth parts have 
agreed to discharge the liabilities of Rs.3,24,423 
due and payable to various persons, the 
particulars of which are mentioned in the 

` annexure, whereas according to the said 
agreement they have discharged Rs.1,82,423, 
whereas a sum of Rs.1,42,000 is still due and 
payable in respect of the said amounts, besides 
a sum of Rs.24,105 towards accrued interest 
over thesaid amount as set out in Schedule ‘A’ 
hereto: 
Whereas subsequent to the said Agreement 
the parties of the first, second and fourth parts 
have borrowed a sum of Rs.69,500 and the said 
_ amount is also payable now, whereas a sum of 

Rs.1,13,492 is also payable by the parties hereto 
to the various persons, that is Rs.73,492 to 
Mr.Kannappan, Rs. 20,000 to Sridhar, Rs.20,000 
to L.A.Parthasarathy, whereas in all a sum of 
Rs.3,49,097 is still due and payable by the 
parties hereto the particulars of which are set 
Out in Schedule ‘A’ hereto: 


That in pursuance of the said agreement the 
parties hereby agree to sell the‘properties, viz., 
the plots, belonging to the party of the first 
part, third part and fifth partin Ayyavoo Naidu 
Colony, in Layout No.96 of 1958, Madras-29, 
besides other vacant land, measuring 4 acres 
10 cents comprised in R.S.No. 


2. As and when thesaid plots are sold from and 
out of the sale proceeds from each ground, a 
sum of Rs.2,000 should be paid towards the 
debt of Krishnamoorthy Reddy, Rs.2,000 to 
Sri Kannappan, the party of the second part 
and the remaining amount towards the 
discharge of other liabilities, and the said mode 
of payment shall be as per transaction entered 
in their account....”. 
It appears that parties recognised borrowings 
including from Kannappan Rs.73,492 and agreed 
to sell the properties belonging to the parties on 
term that a sum of Rs.2,000 should be paid to 
Kannappan, on sale of each ground and the 
remaining amount towards the discharge of other 
liabilities. There is no controversy, however, about 
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other things before us, except that parties have 
sold land in Ayyavoo Naidu Colony in Layout 
No.96 of 1958, except the vacant land, measuring 
4 acres 10 cents. It is conceded that thirty grounds 
ofland have been sold. Thus, Kannappan’s branch 
must get a total sum of Rs.60,000 (Rs.2,000 x 30). 
Learned counsel for the respondents in this 
appeal has not been able to dispute this factual 
position. This amount of money belonging to 
Kannappan’s branch isin their hand. That amount 
they must pay to the appellants. We have no 
information as to when which part of the Lay-out 
was sold and what period lapsed between the 
receipt of the consideration money and the suit. 
Therefore, it is not possible to work out any 
interest for the period before the suit. Interest 
from the date of plaint and decree, however, can 
be granted and accordingly we required the learned 
counsel for the parties to work out and they have 
indicated that a sum of rupees one lakh in all 
towards principal due and interest together may 
meet the ends of justice. Mr.S.Govind 
Swaminathan, learned senior counsel appearing 
for the appellants, left calculation of the interest 
entirely in the hands of the Court. We see no 
reason to accept any contention on behalf of the 
respondents to deny any interest on the principal 
sum to the appellants. Accordingly, we find it fair, 
as we have said earlier, to order in this appeal that 
the respondents are liable to pay in all a sum of 
rupees one lakh inclusive of the principal due and 
interest up to the date of the decree. If the said 
amount is not paid by depositing into Court by the 
respondents within two months from today 
(20.4.1993), the decree shall carry an interest of 
9% per annum, until paid. On the facts and in the 
circumstances of the case, however, we make no 
order as to costs. 


B.S. Appeals ordered. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 

S.A.No.1011 of 1982 2nd February, 1993. 
M._Manickam Pillai ...Appellant 
Kuppulakshmi and others sae ponents 


Transfer of Property Act (IV of 1882), Sec.55(4-B) 
- Civil Procedure Code (V of 1908), O.21, Rule 63 - 
Unpaid vendor’s charge - Judgment-debtor selling 
the property to third party - Whether the property can 
be attached for the unpaid vendor's charge. 

Held: The law is that when there is an unpaid 
balance of the purchase money the attachment 
fastens to the judgment debtor’s right to recover 
the money, that is to say to the charge which the 
unpaid vendor is given by Sec.55(4-B) of the Trans- 
fer of Property Act but that the property having 
passed by conveyance from the judgment-debtor, 
cannot be sold in execution of the decree against 
the judgment-debtor. Attachment of the suit 
property as such and its subsequent sale thereafter 
are not valid. [Paras. 6 & 8] 
Cases referred to: 

Veerappa v. Venkatarama, 69 M.L.J. 678: 42 L.W. 
344: ALR. 1935 Mad. 872: 1935 M.W.N. 942: 203 
I.C. 462. [Paras. 4, 5] 

Mela Ram and Sons v. Ram Das joshi ,and Sons, 
ILL.R. 1943 Lah. 17: AJR. 1942 Lah. 275: 44 
P.L.R. 415. [Paras. 5, 6, 7] 

U.P.Government v. Manmohan Das, 1941 A.L.J. 
518: ILL.R. 194] All. 691: 1941 A.L.W. 880: A.I.R. 
194] All. 345: 196 I.C. 425. (Paras. 5, 7] 
Sheonandan Lal v. Zainal Abdin, LL.R. (1915) 42 
Cal. 849. (Para. 5] 

Motilal v. Bhagvan Das, 31 All. 443. [Para. 6] 
Veeraraghavayya v. Kamala Devi, A.I.R. 1935 Mad. 
193. [Para. 6] i 
Teralanath v. Santkumar, 57 Cal. 274. [Para. 6] 
Mjs.Magunta Mining Company v. Kondarami Reddi, 
(1983)1 A.P.L.J. (B.C. ) 267: (1983)1 An.L.T. 349: 
ALR. 1983 A.P. 335. [Para. 6] 

A.Ramanathan, for Appellant. 

K. Balasubramanian for Ms.M.B.Dominique, for 
Respondents. 

The Court delivered the following 
JUDGMENT: The plaintiffis the appellantin this 
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second appeal against the reversing judgment in 
AS.No.149 of 1981 on the file of the District 
Judge, Coimbatore. the Suit O.S.No.773 of 1978 
on the file of the District Munsif, Coimbatore, is 
(i) for setting aside the order, dated 20.12.1977 in 
the claim petition under O.21, Rule 58, Civil 
Procedure Code, E.A.No.367 of 1977 in EP.No.299 
of 1975 in O.S.No.755 of 1971, (ii) and for direct- 
ingdefendants 1 to 6 and 8 to pay compensation of 
Rs.1,000 to the plaintiff for wrongful attachment . 
and wrongful sale of the suit property. The said 
dismissal was no doubt, confirmed in C.R.P.No.678 
of 1978 by this Court on 4.4.1978. However, since 
the attachment in question was effected on 
27.11.1975 and since to sucha case the law existing 
prior to the 1976 amendment of C.P.C. was alone 
applicable, the present suit has been filed under 
Rule 63 of 0.21, C.P.C. (The said Rule 63 was 
deleted by the abovesaid 1976 amendment. the 
present suit is strictly under the said Rule 63, 
though it is wrongly mentioned as a suit under 
O.21, Rule 58(5), C.P.C. now existing. 

2. The plaintiff is the purchaser of the suit prop- 
erty under Ex.B-1 sale deed, dated 29.1.1970 for 
Rs.4,700 from one Subbammal who was the judg- 
ment debtor in the abovesaid O.S.No.755 of 1971 
and whose legal representative Veerammal is the 
7th defendant in the present suit. As per the said 
sale deed the plaintiff retained a sum of Rs.2,000 
for the discharge of a prior debt of the abovesaid 
Subbammal due to one Sivakami Ammal. The 
said Sivakami Ammal gota decree against Subbam- 
mal in O.S.No.755 of 1971 in respect of the said 
debtand only in thatsuit the attachment of thesuit 
property was made as stated above on 27.11.1975. 
The legal representatives of the said decree-holder 
Sivakami Ammal are defendants 1 to 6 in the 
present suit. To realise the said decree amount the 
suit property has also been subsequently sold to 
the 8th defendant in the present suit. The said 8th 
defendant is the 8th respondent in the second 
appeal, while defendants 1 to 6 are respondents 1 
to 6 herein and the 7th defendant is the 7th 
respondent herein. But ali the respondents herein 
excepting the 8th respondent, the court auction 
purchaser of the suit property, remain unrepre- 
sented. The said court auction purchaser alone 
filed the abovesaid First Appeal No.149 of 1981. 
3. Though the trial court decreed thesuit as prayed 
for holding the attachment invalid and setting 
aside the dismissal order in the claim petition and 
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granting the abovesaid compensation of Rs.1,000, 
the lower appellate court has allowed the appeal, 
negativing the claim of the plaintiff under Ex.B-1, 
and upholding the attachment effected. Aggrieved 
by the said decision of the lower appellate court 
the above second appeal has been filed by the 
plaintiff. 

4. Learned counsel for the appellant submits as 
follows: Though Subbammal has got the vendor’s 
charge for unpaid balance price under Sec.55 
(4-B) of the Transfer of Property Act, the abovesaid 
Sivakami Ammal, decree-holder/creditor of 
Subbammal cannot avail of thesaid charge soas to 
attach the very property and bring it to court 
auction. In respect of this contention he relied on 
several decisions including a judgment of a Divi- 
sion Bench in Veerappa v. Venkatarama, 69 M.L_J. 
678: 42 L.W. 544: ALR. 1935 Mad. 872: 1935 
M.W.N. 942: 203 I.C. 462. According to him, if at 
all, only the vendor Subbammal’s right under 
Sec.55(4-B) ofthe Transfer of Property Act canbe 
attached and not the suit property as such and at 
any rate, since the title in the suit property had 
already passed to the plaintiff under Ex.B-1 dated 
29.1.1970, it cannot be sold at all through court 
auction to the 8th defendant as it has been done in 
the present case. He further submits that his client 
is ready to deposit the abovesaid sum of Rs.2,000 
into court for disbursement of the same in accor- 
dance with law. In fact the plaintiff as P.W.1 has 
deposed as follows: 

“Aoun ahr Ao sexe. seri wrest 
Hanhss Cawag. S055 Carhse 
ETETE FLO LH Mesr.”” 

5. On the other hand the learned counsel for the 
8th respondent sought to distinguish the judg- 
ment of the Division Bench Veerappa v. 
Venkatarama, 69 M.L.J. 678: 42 L.W. 544: ALR. 
1935 Mad. 872: 1935 M.W.N. 942: 203 I.C. 462 and 
also sought to rely on Mela Ram and Sons v. Ram 
Das Joshi and Sons, LL.R. 1943 Lah. 17: A.LR. 
1942 Lah. 275: 44 P.L.R. 415, U.P.Government v. 
Manmohan Das, 194] A.LJ. 518: LL.R. 1941 All. 
691: 1941 A.L.W. 880: A.I.R. 1941 All. 345: 196 1.C. 
25 and Sheonandan Lal v. Zainal Abdin, I.L.R. 
(1915)42 Cal. 849. 
6. I have considered the rival submissions. The 
abovesaid question involved in the present case, 
has been clearly decided in Veerappa v. Venkatarama, 
69 M.L.J. 678: 42 L.W. 544: ALR. 1935 Mad. 872: 
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1935 M.W.N. 942: 203 I.C. 462. There, it has been 
held that when there is an unpaid balance of the 
purchase money, the attachment fastens to the 
judgment debtor’s right to recover the money, that 
is to Say, to the charge which the unpaid vendor is 
given, by Sec.55(4)(b) of the Transfer of Property 
Act, upon the property, but that the property 
having passed by the conveyance from the judg- 
ment-debtor, cannot be sold in execution of the 
decree against the judgment debtor. In coming to 
the said conclusion the Division Bench also followed 
Motilal v. Bhagvan Das, 31 All. 443 (also cited by 
the learned counsel for the appellant) and also 
Veeraraghavayya v. Kamala Devi, A.I.R. 1935 Mad. 
193 and Teralanath v. Santkumar, 57 Cal. 274, the 
following quotation from Veerappa v. Venkatarama, 
69 M.L.J. 678: 42 L.W. 544: ALR. 1935 Mad. 872: 
1935 M.W.N. 942: 203 I.C. 462, is significant: 
“What was and could be attached by the credi- 
tor was the right, titleand interest ofhis debtor ' 
at the date of the attachment and that right as 
to the unpaid balance of the purchase money, 
and the attachment therefore holds good to 
the extent of that balance.” 
The Division Bench therefore, in the abovesaid 
Veerappa y. Venkatarama, 69 M.L.J. 678: 42 L.W. 
544: AIR. 1935 Mad. 872: 1935 M.W.N. 942: 203 
IC. 462, set aside the sale made by the lower court 
therein. No doubt, learned counsel for the 8th 
respondent sought to distinguish Veerappa v. 
Venkatarama, 69 M.L.J. 678: 42 L.W. 544: ALR. 
1935 Mad. 872: 1935 M.W.N. 942: 203 I.C. 462, and 
contended that the said ruling would not apply to 
the present case. But, I find that the said ruling 
squarely applies to the present case. Further, in M/ 
s.Magunta Mining Company v. Kondarami Reddi, 
(1983)1 A.P.L.J. (H.C.) 267: (1983)1 An.L.T. 349: 
ALR. 1983 A.P. 335, cited by the learned counsel 
for the appellant it has also been held that when- 
ever a claim is preferred under O.21, Rule 58, 
C.P.C. against the attachment ofimmovable prop- 
erties, the fact that the properties are sold or the 
sale confirmed will not deprive the court of its 
jurisdiction to adjudicate on the claim, and that 
the inquiry into the claim can be proceeded with 
and that in the event of claim being allowed, the 
sale and the confirmation of the sale shall to that 
extent be treated as a nullity and of no effect. 
7. Mela Ram and Sons v. Ram Das Joshi and Sons, 
ILL.R. 1943 Lah. 17: AIR. 1942 Lah. 275: 44 
P.L.R. 415 and U.P.Government y. Manmohan 
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Das, 1941 A.L.J. 518: LL.R. 1941 All. 691: 1941 
A.L.W. 880: A.I.R. 1941 All. 345: 196 I.C. 425 and 
Sheonandan Lal y. Zainal Abdin, LL.R. (1915)42 
Cal. 849 have actually no application to the pres- 
ent case. In Mela Ram and Sons v. Ram Das Joshi 
and Sons, I.L.R. 1943 Lah. 17: ALR. 1942 Lah. 
275: 44 P.L.R. 415, the attachment sought for was 
only the “amount left” with the vendee and not the 
property as such, sold to the vendee. The said 
attachment was no doubt, correct. But in the pres- 
ent case the property as such which has been sold 
to the vendee/plaintiff, is sought to be attached. 
That cannot be done. U.P. Government yv. Manmo- 
han Das, 1941 A.L.J. 518: I.L.R. 1941 All. 691: 1941 
A.L.W. 880: A.I.R. 1941 All. 345: 196 I.C. 425, is 
not a case of a creditor of the vendor trying to 
enforce the charge under Sec.55(4)(b) of the 
Transfer of Property Act available to the vendor. 
So, that has no application to the present case. 
‘Sheonandan Lal v. Zainal Abdin, I.L.R. (1915)42 
Cal. 849, only says that the abovesaid vendor’s 
charge can be transferred. But in the present case 
there is no such transfer. Nor is there any plea to 
that effect. Even otherwise, the said decision will 
have no application to the question involved in 
the present case. 
8. The net result is, attachment of the suit property 
as such and its subsequent sale thereafter are not 
valid. Accordingly, the judgment and the decree of 
the lower appellate court are set aside and the 
judgment and decree of the trial court ‘are 
restored. However, the plaintiff is directed to 
deposit within two months from today, the abovesaid 
sum of Rs.2,000 with interest at 12% per annum 
from the date of Ex.B-1 (29.1.1970) to the credit of 
the suit, for disbursement by the trial court. in 
accordance with law. The second appeal is 
allowed. In the circumstances of the case no costs. 


BS. 


Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 

[Special Original Jurisdiction] 
Present: Raju, J. 
W.P.No.19240 of 1992 12th April, 1993. 


The Tamil Nadu Freedom Fighters Association 


(eet) ... Petitioner 
The Government of Tamil Nadu ae its Chief 
Secretary .Respondent. 


(A) Constitution of India (1950), Art.226 - 
G.O.Ms.No.1825, (Transport), dated 6.4.1990 and 
G.O.Ms.No.3658, (Transport), dated 21.8.1992 - 
Free bus travel concession in buses of State Trans- 
port Undertakings for recipients of freedom fighters’ 
pension - If would enure to dependants also. 

The free bus travel concession in the buses of the 
State Transport Undertakings in terms of the 
existing Government orders would ensure to all 
the recipients of the pension irrespective of the 
fact whether such recipient was himself the person 
who actually participated in the freedom struggle 
or in receipt of the pension as the eligible depen- 
dant of such participant. [Para. 5] 
(B) Constitution of India (1950), Art.226- Freedom 
fighters’ pension - G.O.Ms.No.877, Public (Political 
Pension II), dated 9.8.1992 - Tamil Nadu Govern- 
ment directing grant of sum of Rs.250 as pension 
from State Funds? to those drawing ‘Swatantrata 
Sainik Samman Pension’ of Rs.750, from Central 
funds and increased pension of Rs.250 from Rs.100 
drawn by freedom fighters who were in receipt of 
Central Pension Fighters’ pension of Rs.750 Gov- 
ernment of India increasing existing pension from 
Rs.750 to Rs.1,000 from 12.8.1992 - Increased State 
pension whether allowable. 

Whatever may be the motivating factor in passing 
the Government order dated 9.8.1992, the 
increased payment ordered is not made subject to 
any condition depending upon the future increase 
for the rate of Central Government pension nor 
the rate is to be inter-dependant or in any manner 
linked with the subsequent increase or decrease of 
the quantum or rate of Central pension. There is, 
therefore, no room for claiming any pro tanto 
reduction with the increase in the scale of Central 
Pension. Consequently, as the orders stand, there 
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is no room for any doubt or scope for any clarifica- 
tion in implementing the orders dated 9.8.1992 
which, in the court’s view, is specificand clear in its 
terms and effects. [Para. 6] 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
mandamus directing the respondent (a) to order 
issue of free bus passes to all Freedom Fighters 
domiciled in Tamil Nadu and drawing Central 
Pension alone or both Central and State Pension 
or State Pension only without any discrimination 
or exclusion; (b) to order payment of pension 
from the State funds to those drawing Central 
Pension alone Rs.250 per month from 1.8.1992 
onwards and to those drawing State Pension of 
Rs.100 per month additional pension of Rs.150 
per month from 1st August, 1992 onwards; and (c) 
to order, payment of Medical allowance of Rs.15 
per month to those Freedom Fighters who have 
not been paid from 1.8.1990 and onwards. 
R.R.Dalavai, Petitioner-in-person. 
P.Chandrasekaran, Additional Government 
Pleader, for Respondent. 

The Court made the following 

ORDER: The above writ petition has been filed 
by the petitioner association for a writ of manda- 
mus directing the respondent to (a) order the issue 
of free bus passes to all Freedom Fighters domi- 
ciled in Tamil Nadu drawing Central Pension 
alone or both Central and State pension or State 
Pension only without any discrimination among 
them; (b) order the payment of pension from the 
State funds in a sum of Rs.250 per mensem to 
those drawing Central Pension alone from 1.8.1992 
onwards and to those drawing State pension of 


Rs.100 per mensem in addition to Central pension - 


a further sum of Rs.150 per mensem from State 
funds as additional pension from 1st August, 1992 
onwards; and (c) order the payment of medical 
allowance of Rs.15 per mensem to those who have 
not been paid from 1st August, 1990 and onwards. 
2. The President of the petitioner association, in 
the affidavit filed in support of the writ petition, 
states that though the orders of the Government 
in G.O.Ms.No.1825, Transport Department dated 
6.4.1990 and G.O.Ms.No.3658, Transport Depart- 
ment, dated 21.8.1992 enabled all the recipients of 
freedom fighters’ pension from State as well as 
Central funds or either, the benefit is sought to be 
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confined by means of administrative letters by the 
officers of the State Government to only those 
who have actually participated in the freedom 
struggle and the language stirs and denying the 
said benefit to all categories of recipients namely 
the dependants of the recipients of pension. This, 
according to the petitioner, is opposed to the 
orders of the State Government and by mere 
inter-departmental correspondence or letters or 
communications, the scope of the orders of the 
Government passed cannot be curtailed. 

3. The other grievance voiced for the petitioner is 
that though by the Government Order in 
G.O.Ms.No.877, Public (Political Pension, II) 
Department, dated 9.8.1992 the State Govern- 
ment directed the grant of a sum of Rs.250 as 
pension from State funds to those who are draw- 
ing “Swatantrata Sainik Samman Pension” of Rs.750 
from Central funds and also increased the State 
pension of Rs.100 to Rs.250 drawn by freedom 
fighters who are in receipt of Central Freedom 
Fighters’ Pension of Rs.750 the disbursing 
authorities are adopting different standards and 
meting out discriminatory treatment in that while 
some of the Treasury Officers are allowing the 
same and disbursing the amount, but some others 
are not honouring the orders by disbursing the 
payments. As a matter of fact, at the time of 
hearing, the President of the petitioner associa- 
tion who was appearing as party-in-person claimed 
that though in about 20 districts, the Government 
Order dated 9.8.1992 was being honoured, in about 
four districts, indifferent attitude to the detriment 
of the poor pensioners was being adopted by not 
implementing the orders. Yet another grievance 
raised is that though the freedom fighters/widows/ 
minor children who are in receipt of either State 
Freedom Fighters’ Pension or Central Freedom 
Fighters’ pension or both have been ordered to be 
paid a sum of Rs.15 per mensem as Medical 
Allowance by virtue of the Government Orders in 
G.O.Ms.No.1623, Public (Political Pension II) 
Department, dated 22.10.1990 and in spite of 
instructions to the Treasury Officers and Pension 
Pay Officer, Madras, the orders are not being 
honoured and many pensioners are being denied 
the benefit of the said Government Orders dated 
22.10.1990 on account of indifferent attitude of 
the disbursing authorities. 

4. The respondent has filed a counter-affidavit. So 
far as the free travel concession is concerned, it is 
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claimed for the respondent that freedom fighters 
who are drawing pension Central or State or both 
and State pensioners of language and border stir 
alone are eligible and that the dependants of the 
above pensioners are not eligible for free travel 
concession. So far as the increased quantum of 
pension ordered in G.O.Ms.No.877, Public 
(Political Pension ID) Department, dated 9.8.1992 
is concerned, it is stated that most of the Treasury 
Officers have admitted the claim in terms of the 
State Government order and that itis onlysomeof 
the Treasury Officers and Pension Pay Officer, 
Madras have raised certain doubts regarding the 
enhancement of the pension and stopped the 
payment of enhanced portion and since the Direc- 
tor of Treasuries and Accounts has sought for 
certain clarifications, the same is pending consid- 
eration of the Government. In the light of such a 
general statement, when the learned Additional 
Government Pleader was asked about the nature 
of the clarification and the doubts raised, it is 
pointed out that the doubts raised by some of the 
disbursing authorities are based on the subse- 
quent increase ordered by the Government of 
India of the Central pension from the existing rate 
of Rs.750 per mensem to Rs.1,000 per mensem 
with effect from 12.8.1992 and as to whether the 
increased State pension has to be paid notwith- 
standing the subsequent increase of the Central 
pension. So far as the payment of medical allow- 
ance is concerned, there is no dispute that the 
benefit of the Government order dated 22.10.1990 
is available, but that is claimed is that except due 
to some procedural wrangles and difficulties 
expressed by the Indian Overseas Bank which is 
one of the authorities nominated for disburse- 
ment, there is no difficulty whatsoever in the enti- 


tlement or disbursement and even with reference ` 


to the payment through the said Bank, the 
Reserve Bank of India was addressed for further 
directions and instructions, and orders are awaited 
in this regard. 

5. The President of the petitioner association who 
was appearing as party-in-person and the learned 
Additional Government Pleader reiterated the 
respective stands taken in the pleadings to which 
a detailed reference has been made supra. A care- 
ful analysis and consideration of the relevant 
Government Orders apparently and indisputably 
issued in exercise of the powers under Art.162 of 
the Constitution of India would justify the claim 
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made for the petitioner in respect of free travel 
facilities. The Government order dated 6.4.1990 
directed the grant of free travel facility in the buses 
of the State Transport undertakings to the free- 
dom fighters and those who participated in the 
border and/or language stirs and who are recipi- 
ents of pension or financial assistance as such 
from the State Government. Such persons could 
also be the recipients of Central pension as well, 
but initially the privilege was not available to 
those who were the recipients of Central pension 
alone. In G.O.Ms.No.3658, Transport Department, 
dated 21.8.1992 on the eve of the Golden Jubilee 
Celebration of “Quit India Movement” of 1942 
the respondent/Government have ordered that 
the freedom fighters domiciled in Tamil Nadu and 
drawing Central pension alone also be given free 
bus passes to travel in the buses ofall State Trans- 
port Undertakings including the Thiruvalluvar 
Transport Corporation Limited. While that is so, 
in the communications which are in the form of 
letters dated 12.3.1991, 2.11.1992 and 18.11.1992 
of the Transport Department, the petitioner as 
well as the concerned Transport Corporations 
have been informed that the dependants of the 
pensioners who are recipients of the pension are 
noteligible for free travel concession and it is only 
the freedom fighters themselves who actually 
participated in the freedom struggle and language 
stir alone could avail of such a concession. The 
question that falls for consideration is as to whether 
the stand taken for the respondent that it is the 
freedom fighters who actually participated in the 
freedom struggle alone would be entitled to the 
concession or the other recipients of the freedom 
fighters’ pension as well would equally be entitled 
to such concession. The very object of the conces- 
sion is to ameliorate the conditions of those who 
fought for the country and in recognition of the 
sacrifice made and the patriotic fervour of those 
who fought for the freedom of the nation and the 
payment of the pension to the dependants of such 
freedom fighters even after the lifetime of the 
freedom fighters itself appears to be in recogni- 
tion of such meritorious and selfless service ren- 
dered for the nation at a crucial phase of the 
country’s freedom struggle. The file relating to the 
Government Order dated 9.8.1992 contains a note 
about the proposals which emanated from the 
Office of the Chief Minister (page 7 of the file) and 
the said note would give an impression in 
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unmistakable terms that the object was to benefit 
the recipients of the pension in question with the 
issue of free bus passes in the various State trans- 
port undertakings. As a matter of fact, the very 
same note is available at page 1 of the file relating 
to the Government order dated 21.8.1992. Having 
regard to the laudable object of the scheme as well 
as the purpose behind the same, I am of the view 
that interests of justice would require to have a 
construction of the Government Order made’in 
sucha manner as to give effect to the said object in 
substance and spirit. After all, the claim is not in 
respect of the dependants even during the life time 
of the freedom fighters as such. It the scheme for 
the grant of pension postulates the grant of pen- 
sionary benefits to such of those dependants who 
deserve pension even after the life time of the 
freedom fighter who actually participated in the 
freedom struggle, the same reasoning would help 
and come to the rescue of the dependants not only 
to receive the pensionary benefits but also avail of 
the free travel concession in the buses of the State 
Transport Undertakings. In view of the above, I 
am of the view that the stand taken in the letters 
dated 12.3.1991 2.11.1992 and 18.11.1992 run 
counter to the object, substance and spirit of the 
Government orders dated 6.4.1990 and 21.8.1992 
and consequently it becomes necessary to declare 
that the free bus travel concession in the buses of 
the State Transport Undertakings in terms‘of the 
existing Government orders would enure to all 
the recipients. of the pension irrespective of the 
fact whether such recipient was himself the person 
who actually participated in the freedom struggle 
or in receipt of the pension as the eligible depen- 
dant of such participant. 

6. So far as the second claim made relating to the 
payment of amounts due in terms of G.O.Ms.No877, 
Public (Political Pension II), dated 9.8.1992 is 
concerned, it is seen that the Government order is 
still in full force and effect. There is no dispute that 
except in respect of some of' the disbursing 
authorities, the other authorities have honoured 
the said Government order by disbursing the 
amounts due as per the said Government order 
notwithstanding the subsequent increase of the 
Central pension from Rs.750 per mensem to 
Rs.1,000 per mensem with effect from 12.8.1992. 
Whatever may be the motivating factor in passing 
the Government order dated 9.8.1992, the 
increased payment ordered is not made subject to 
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any condition depending upon the future increase 
for the rate of Central Government Pension nor 
the rate is to be inter-dependant or inany manner 
linked with the subsequent increase or decrease of 
the quantum or rate of Central pension. There is, 
therefore, no room for claiming any protanto 
reduction with the increase in the scale of Central 
pension. Consequently, as the orders stand, there 
is no room for any doubt or scope for any clarifica- 
tion in implementing the orders dated 9.8.1992 
which, in my view, is specific and clear in its terms 
and effects. Therefore, thereshall bc a declaration 
that the categories of pensioners covered by para- 
graph 3(ii) and (iii) shall be entitled to the benefits 
of the State Government order and to the dis- 
bursement of the amounts as per its terms not- 
withstanding the subsequent increase said to have 
been effected by the Central Government of the 
rate of pension payable from their funds. 
7. So far as the medical allowance is concerned, 
there is no dispute whatsoever to the entitlement 
of the pensioners and the category of pensioners 
to the said allowance. As against the claim of delay 
and indifferent attitude on the part of the disburs- 
ing authorities, it is claimed that except one of the 
channels for payment namely, the Indian Over- 
seas Bank, the other agencies are honouring the 
payment. Therefore, the claim as such is not dis- 
puted. If there is any delay in the disbursement by 
any individual agency either the pensioner himself 
could choose to approach such agency for diligent 
and expeditious disbursement of the amount or 
that the respondent- Government shall itself take 
sufficient steps to arrange for the disbursement of 
the medical allowance without any delay. Having 
regard to the poor condition of the recipients of 
the benefits as well as the nature of the allowance, 
there could be not two views that the disburse- 
ment cannot brook any delay. The respondent- 
Government would do well to issue suitable direc- 
tions for the disbursement of the medical allow- 
ance withina time bound programmeor limitsoas 
to alleviate the difficulties of this class of recipi- 
ents of the benefits. 
8. For all the reasons stated above, a writ of 
mandamus shall issue declaring and directing the 
respondent to, á 
(a) allow the benefit of free travel concession 
in the buses of the State Transport Undertak- 
ings'to all the recipients of the pension Central 
or State or both; 
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(b) direct the disbursement of the amount due 
to the categories of pensioners visualized in 
para.3(ii) and (iii) of G.O.Ms.No.877, Public 
(Political Pension II), dated 9.8.1991 in terms 
of the said order; and 
(c) forthwith issue appropriate directions to 
the various disbursing authorities to effectively 
disburse the medical allowance as and when 
claimed within a time bound limit. 
The writ petition shall stand ordered in the above 
terms, but in the circumstances, there will be no 
order as to costs. 


Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 

[Special Original Jurisdiction] 

Present: Somasundaram, J. 


W.P.Nos.3228 and 4238 of 1980 26th March, 1993. 


A.Mohan ... Petitioner 
v. 
Dr. Vivekanandan and others ... Respondents. 


Income-tax Act (XLIII of 1961), Sec.230-A(1) - 
Scope of - Income-tax clearance certificate under - 
Necessity for - Value of right, title or interest of 
transferor sought to be transferred under document 
not exceeding limit prescribed under section - Certifi- 
cate, if necessary. 

According to Sec.230-A(1) of the Income-tax Act 
(XLII of 1961), income-tax clearance certificate 
is necessary only when the value of the right, title 
or interest of the transferor sought to be trans- 
ferred under the document exceeds the limit pre- 
scribed under the said section. According to the 
plain words of Sec.230-A(1) the criterion should 
be the value of the property or the interest of the 
person in such property that is sought to be trans- 
ferred and not the value of the property asa whole 
inwhich such interest of the transferor is sought to 
be transferred. [Para. 9] 
Cases referred to: 
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N.C.Rangesh v. Inspector General of Registration, 
189 LT.R. 270. [Para. 6] 

Samudrala Ganesh Rao v. State of A.P., 174 LT.R. 
304. [Paras. 6, 8] 

R.Lokeswari v. State of Tamil Nadu, 1961. T.R. 501. 
[Para. 7] 

Petitions under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein and in the respective affidavits filed there- 
with the High Court will be pleased to issue a writ 
of certiorarified mandamus calling for the records, 
from the file of the 2nd respondent relating to 
document No.SP.7/1978 & P.15/18/77 respectively 
dated 12.9.1979 as confirmed in and by the order 
dated 3.6.1980 in A.P.Nos.3 of 1979 and 2 of 1979 
respectively on the file of the 3rd respondent and 
quash the same and consequently direct the 2nd 
respondent to register the settlement deed dated 
7.1.1978 and 29.12.1977 respectively executed by 
the 1st respondent herein in favour of the peti- 
tioner. 

R.Krishnamurthy, Senior Counsel for 
M.S.Jagadeesan, for Petitioner. 

S.Doraisamy, for Respondent No.1. 
P.Balasubramaniam, Additional Government 
Pleader, for Respondent Nos.2 and 3. 
N.V.Balasubramaniam, for Respondent Nos.4 
and 5. 

The Court made the following 

ORDER: As the parties in these two writ peti- 
tions and the points involved are one and the 
same, they are disposed of by this common order. 
On 29.12.1977, the first respondent executed a 
settlement deed in favour of the petitioner settling 
his half share in an extent of 17.34 acres in S.Nos.101/ 
1, 101/2, 101/3 and 103/1 in Anuppur village. The 
value of the half share settled by the first respon- 
dent in favour of the petitioner is given in the 
settlement deed dated 29.12.1977 as Rs.41,000 
and the valuc of the entire property measuring 
17.34 acres is given as Rs.30,700. Again on 7.1.1978, 
the first respondent executed another settlement 
deed in favour of the petitioner settling his half 
share in an extent of 11.80 acres in S.No.98/1 in 
Anuppur village and S.No.45/2 in Velalpatti vil- 
lage. In the settlement deed dated 7.1.1978, the 
value of the half share settled in favour of the 
petitioner is given as Rs.31,000 and the value of 
the entire extent of 11.80 acres is given as Rs.62,000. 
According to the petitioner, the first respondent is 
entitled only to a half share ın the entire area of 
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17.34 acres of land dealt with in the settlement 
deed dated 29.12.1977 and a similar half share in 
the entire extent of 11.80 acres dealt with in the 
settlement deed dated 7.1.1978. The settlement 
deeds dated 20.12.1977 and 7.1.1978 were pre- 
sented for registration before the second respon 
dent. As the value of the entire extent of the lands 
settled under the two documents exceeded 
Rs.50,000, the second respondent took the view 
that the documents dated 29.12.1977 and 7.1.1978 
could be registered only on production of the 
certificates under Sec.230-A(1) of the Income-tax 
Act (hereinafter referred to as ‘the Act’). The first 
respondent who is the executant of the settlement 
deed, by the letter dated 3.8.1979 informed the 
second respondent, of his inability to produce the 
certificate under Sec.230-A(1) of the Act. There- 
upon, the 2nd respondent by separate orders on 
12.9.1979 refused to register the settlement deeds 
dated 29.12.1977 and 7.1.1978 on the ground that 
the certificate under Sec.230-A(1) of the Act was 
not produced. As against the order of the 2nd 
respondent refusing to register the settlement 
deeds dated 29.12.1977 and 7.1.1978 the peti- 
tioner, filed appeal A.P.Nos.2 of 1979 and 3 of 
1979 respectively before the 3rd respondent. On 
3.6.1980, the 3rd respondent by separate orders 
dismissed A.P.Nos.2 of 1979 and 3 of 1979 and 
refused to direct the registration of the documents 
in question holding that since the value of the 
property comprised in the settlement deeds 
exceed Rs.50,000, they will attract the provisions 
of Sec.230-A(1) of the Act and therefore, the 
documents cannot be registered when the exe- 
cutant failed to produce the income-tax clearance 
certificate. Aggrieved by the order of the 3rd 
respondent in A.P.No.2 of 1979 the petitioner has 
filed W.P.No.4238 of 1980 praying for the issue of 
writ of certiorarified mandamus to quash the order 
of the 2nd respondent dated 12.9.1979 as con- 
firmed in the order of the 3rd respondent dated 
3.6.1980 made in A.P.No.2 of 1979 and direct the 
second respondent to register the settlement deed 
dated 29.12.1977 executed by the first respondent 
in favour of the petitioner. Similarly, W.P.No.3228 
of 1980 has been filed for the issue of a writ of 
certiorarified mandamus to quash the order of the 


2nd respondent dated 12.9.1977 as confirmed by, 
the order dated 3.6.1980 made in A.P.No.3 of 1979 


and to direct the second respondent to register the 
settlement deed dated 7.1.1978. 
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2. The main contention of Mr.R.Krishnamurthy, 
the learned Senior Counsel for the petitioner is 
that the provisions of Sec.230-A of the Act has no 
application to the facts of the present case and for 
the registration of the document in question inas- 
much as the said documents relate to only the 1/2 
share of the first respondent in the properties 
dealt with by the settlement deeds dated 29.12.1977 
and 7.1.1978 and the value of the 1/2 share of the 
first respondent in the properties dealt with in 
each of thesettlement deeds is less than Rs.50,000. 
The learned Senior Counsel further contended 
that respondents 2 and 3 have failed to see that it 
is only the value of the first respondents’ right, 
title or interest in the property actually trans- 
ferred under the settlement deeds that determined 
the applicability of Sec.230-A and that merely 
because the properties transferred forms part ofa 
larger extent, the entirety of which cannot be 
taken into account for the purpose of determining 
the applicability of Sec.230-A, particularly when 
the first respondent is entitled only toa halfshare 
in the properties dealt with under the two settle- 
ment deeds in question. 
3. Per contra, Mr.N.V.Balasubramaniam, the learned 
counsel for. the respondents 4 and 5 submitted that 
under Sec.230-A of the Act, where a document is 
required to be registered under the Indian Regis- 
tration Act, 1908, purporting to transfer, assign, 
limit or extinguish the right, the title or interest of 
any person to or in any property valued at more 
than Rs.50,000, a certificate as prescribed therein 
from the concerned Income-tax Officer shall be 
produced before the Registering Authority. The 
learned counsel further contended that it is not 
the value of the interest of the person transferring 
the property, but the value of the property as a 
whole in which such interest is sought to be trans- 
ferred that is the criterion for the purpose of 
Sec.230-A. In support of his contention, the learned 
counsel for the respondents 4 and 5 relied on the 
circular dated 10.12.1992 issued by the Central 
Board of Direct Taxes (Vide 1991. T.R. Statutes 8). 
The relevant portion of the circular dated 10.12.1992 
reads as follows: 
“The second question is whether in case of 
partial transfer the value of (i) the specific part 
of the property, or (ii) an undivided share in 
the property, is to be considered, or the value 
of the whole property should be taken for the 
purpose of Sec.230-A. 
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The Board has issued a circular, dated 22nd 
March, 1976 (Instruction No.940, CBDT 
F.No.358/8/92, WT), whereby it has been clari- 
fied that if the property to be transferred could 
besaid to bea separate identifiable property, it 
may be taken as a separate property. This view 
appears to be in accordance with law. 
In the case of properties of type (ii) according 
` to the plain words of the section, what is rele- 
vant is the valuation “of” the property and not 
merely the interest to be transferred “in” the 
property. To hold otherwise would go against 
the advancement of the remedy provided by 
the section”. , , 
4. Mr.S.Doraisamy, the learned counsel for the 
first respondent submitted written arguments on 
behalf of the first respondent raising the conten- 
tions similar to those urged by the learned counsel 
for the respondents 4 and 5. 
5. Let us first examine the position of law with 
regard to the scope of Sec.230-A(1) of the Act 
before considering the question whether the 
respondents 2 and 3 are justified in refusing to 
register the settlement deeds in question on the 
ground that the certificates under Sec.230-A of 
the Act have not been produced by the first 
respondent. Sec.230-A of the Act as it stood dur- 
ing the relevant time reads thus: 
“Notwithstanding anything contained in any 
other law for the time being in force, whereas 
any document required to be registered under 
the provisions of Clauses (a) to (c) of Sub- 
sec.(1) of Sec.17 of the Indian Registration 
Act; 1908, purports to transfer, assign, limit or 
extinguish the right, title or interest of any 
person to or in any property valued at more 
than fifty thousand rupees, no Registering 
Officer appointed under that Actshall register 
any such document, unless the Income-tax Office 
certified that: 
(a) such person has either paid or made satis- 
factory provision for payment of all existing 
liabilities under this Act, the Excess Profits 
Tax Act, 1940, the Business Profits Tax Act, 
1947, the Income Tax Act, 1922, the Wealth 
Tax Act, 1957, the Expenditure Tax Act, 1957, 
The Gift Tax Act, 1958, the Super Profits Tax 
Act, 1963 and the Companies (Profits) Sur Tax 
Act, 1964. 
(b) the registration of the document will not 
prejudicially affect the recovery ofany existing 
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liability”. 
6. In N.C.Rangesh v. Inspector General of TEP 
tion, 189 I.T.R. 270, Bakthavatsalam, J. while hold- 
ing that in the case of sale of undivided interest in 
the land for value below the limit prescribed in 
Sec.230-A, the provisions of the said Sec.230-A or 
Chapter XXC of the Act will not apply even if the 
value of the entire land is above the limit pre- 
scribed under the said provisions observed as fol- 
lows: 
“In my view, the criterion to obtain a certifi- 
cate either under Sec.230-A of the Income Tax 
Act, 1961, or under Chapter XXC should be 
the value of the property or the interest of the 
person in such property that was sought to be 
transferred and it was only with respect to that 
extent that the income-tax clearance certifi- 
cate could be insisted upon. As such, in my 
view, in all these cases before me, neither 
Sec.230-A of the Income-tax Act, 1961 nor 
Chapter XXC will apply, especially when an 
undivided share is sold under a valid sale deed 
or under a valid agreement ofsale as provided 
in the Transfer of Property Act. This view of 
mine is supported by the view taken bya single 
Judge of the High Court of Andhra Pradesh 
which is reported in Samudrdla Ganesh Raov. 
State of A.P., (1988)1741.T.R. 304. In that case, 
when the valuation of the interest of 3/40th 
share was only Rs.21,775, the learned single 
Judge has held that Sec.230-A of the Income- 
tax Act is not applicable. With respect, I agree 
with the view of the learned Judge of the High 
Court of Andhra Pradesh, in the abovemen- 
tioned case. 
In my view, it is the proper construction to be 
put on the provisions of the Income-tax Act, 
with which we are concerned.” 
7.In R.Lokeswari v. State of Tamil Nadu, 1961.T.R. 
501, S.Ramalingam, J. while holding that in the 
case ofco-sharers selling under a single document, 
if the value of the share.of the each sharer is less 
than the limit, prescribed under Sec.230-A though 
the value of the entire property exceeds the limit 
Income-tax Clearance Certificate is not necessary 
for the registration of the sale deed, observed as 
follows: 
“If the owners of the shares of immovable 
property desire to sell their respective shares 
and execute a sale deed covering such share 
and if that share happens to be of value less 
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than rupees two lakhs, no certificate under 
Sec.230-A of the Income Tax Act is required”. 
8. In Samudrala Ganesh Rao v. State of A.P., 174 
LT.R. 304, the Andhra Pradesh High Court deal- 
ing with a similar question held as follows: 
“Sec.230-A(1) provides that registration can- 
not be effected unless a certificate is obtained 
from the concerned Income-tax Officer with 
regard to the clearance of all the existing lia- 
bilities regarding direct taxes. Sub-sec.(1) 
provides that the clearance certificate is neces- 
sary if the valuation exceeds Rs.50,000. The 
valuation of Rs.50,000 is with reference to the 
right, title or interest of any person in the 
property. The criterion should be the value of 
the property of the interest of the person in 
such property that is sought to be transferred. 
The authorities have taken into consideration 
the value of the entire property, though it is 
Stated that the interest of the sisters relin- 
quishing the property is only 3/40th share. It is 
obvious that they are not concerned with the 
major chunk of the property and their right is 
restricted only to 3/40th share and they can 
either transfer or relinquish to the extent of 3/ 
40th share only. It is only with respect to this 
extent that the income-tax clearance certifi- 
cate can be insisted upon. It is not disputed 
that the valuation of this interest is only Rs.21,775 
and it does not exceed Rs.50,000. Therefore, 
Sec.230-A is not applicable and, hence, the 
authorities erred in insisting upon the produc- 
tion of the income-tax clearance certificate”. 
9. lam in entire agreement with the view expressed 
by the learned Judges in the decisions referred 
above. The position of law which emerges from 
the decisions referred above is this: According to 
Sec,230(A)(1) of the Act, Income-tax Clearance 
Certificate is necessary only when the value of the 
right, title or interest of the transferor sought to be 
transferred under the document exceeds the limit 
prescribed under the said section. According to 
the plain words of Sec.230-A(1) the criterion should 
be the value of the property or the interest of the 
person in such property that is sought to be trans- 
ferred and not the valpe of the property asa whole 
in which such interest of the transferor is sought to 
be transferred. In view of the above legal position, 
Ihave no hesitation in rejecting the contention of 
‘the learned counsel for the respondents 4 and 5 
that it is not the value of the interest of person 
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transferring the property, but the value of the 
property as a whole in which such interest is 
sought to be transferred that is the relevant crite- 
rion for the purposes of Sec.230-A. For the same 
reason, it has to be held that the clarification 
issued by the Central Board of Direct Taxes in its 
circular dated 10.12.1992 does not give the correct 
interpretation of the term “value” as mentioned 
in Sec.230-A. 

10. Now coming to the facts of the present case, 
respondents 2and 3 have taken into consideration 
the value of the entire lands, though it is stated in 
thesettlement deed dated 19.12.1977 that the first 
respondent is settling only 1/2 share in the lands 
mentioned in the documents which is valued at 
Rs.40,350. Similarly the respondents 2 and 3 have 
taken into consideration the value of the entire 
lands though it is mentioned in the settlement 
dated 7.1.1978 that the first respondent is settling 
only 1/2 share in the lands valued at Rs.31,000. It 
is seen from the affidavits filed in support of the 
writ petitions that the first respondent is entitled 
only to a half share in the entire extent measuring 
17.34 acres in Survey Nos.101/1, 101/2, 103/3 and 
103/1, which is settled in favour of the petitioner 
under the settlement deed dated 29.12.1977. 
Similarly, it is clear from the averments in the 
affidavit that the first respondent is entitled only 
to half share in the lands measuring 11.80 acres in 
S.No.98/1 in Anuppur village and S.No.45/2 in 
Velalapatti village and that the first respondent 
has settled only his 1/2 share in favour of the 
petitioner under the settlement deed dated 7.1.1978. 
It is also clear from the averments in the affidavit 
that the first respondent is entitled only to a half 
share in the properties referred aboveand that the 
first respondent can transfer or settle to the extent 
of 1/2sharein the properties settled under the two 
settlement deeds, the Income-tax Clearance Cer- 
tificate can be insisted upon. It is seen from the 
settlement deed dated 20.12.1977 the value of the 
half share is given as Rs.40,350. Similarly, the 
value of the 1/8 share dealt with under the settle- 
ment deed dated 7.1.1978 is given as Rs.31,000. As 
the valuation of the interest of the first respondent 
conveyed under both the settlement deeds does 
not exceed Rs.50,000, it has to be held that Sec.230- 
A is not applicable to the documents in question 
and respondents 2 and 3 erred in insisting on the 
production of the Income-tax Clearance Certifi- 
cate. Therefore, the impugned orders are illegal 
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and they are liable to be quashed. 

11. As I am accepting the main contention of the 
learned counsel for the petitioner, it is not neces- 
sary to deal with the other contentions urged on 
behalf of the petitioner. 

12. For all the reasons stated above, the writ 
petitions are allowed, the impugned orders, are 
quashed and the second respondent is directed to 
register the settlement deeds dated 29.12.1977 
and 7.1.1978 executed by the first respondent in 
favour of the petitioner without insisting upon the 
production of the Income-tax Clearance Certifi- 
cate. No costs. 


BS. Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 


S.A.No.752 of 1982 30th November, 1992. 
Magdoom Sheriff alias Sultan Sheriff... Appellant 
v. 
Kancheepuram Municipality by its Commissioner, 
Kancheepuram ... Respondent. 


(A) Tamil Nadu District Municipalities Act (V of 
1920), Sec.82(2) - Tamil Nadu Buildings (Lease 
and Rent Control) Act (XVIII of 1960), Sec.4 - 
Annual value of lands and buildings - Determina- 
tion of - Principles in Sec.4 not followed - Assess- 
ment, if valid - Lodging House let out along with 
furniture - Annual value of - Assessment - Prin- 
ciples. 

(B) Tamil Nadu District Municipalities Act (V of 
1920), Sec.354 (1) - Annual value of lands and 
building - Determination of - Provisions of Act not 
complied with-Basis of assessment challenged - 
Section, if attracted. 

‘In second appeal, Sec.82(2) of the Tamil Nadu 
District Municipalities Act provides the method 
of assessment of property for levying property tax. 
The Municipality is not free to assess any arbitrary 
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value and has to look to and is bound by the fair or 
standard rent which would be payable for a par- 
ticular premises under the Rent Act in force dur- 
ing the years of assessment. Sec.4 of the Tamil 
Nadu Buildings (Lease and Rent Control) Act, 
1960 prescribes the method of determining the 
fair rent. As per Sec.4, the market value of thesite, 
the cost of construction of the building and the 
cost of amenities have all to be computed as pre- 
scribed and taking into account these, 12% of the 
sum total of them has to be arrived at as the fair 
rent fora non-residential building. {Paras. 3 & 5] 
In the present case, the abovesaid method of as- 
sessing the fair rent has not been adopted. It is 
clear that the method adopted is not in accordance 
with the abovesaid Sec.4 of the Rent Control Act. 
For example the market value of the site was not 
taken into account. Though there is mention of 
‘land value’ at a particular figure, there is nothing 
to show that it is the above said market value 
spoken to in Sec.4 of the Act. Likewise in fixing the 
value of the building and the amenities the provi- 
sions contained in Sec.4 have not been taken into 
account. On the whole, it cannot be said that for 
assessing the annual value of the building, the 
principles underlying the above Sec.4 has been 
followed. It is clear that even when a particular 
building, whether it is a lodging house or other- 
wise, is exempt from the provisions of the abovesaid 
Rent Control Act, the principles found in the 
relevant section of the said Rent Control Act 
providing for fixation of fair rent has to be applied 
by the Municipal authority in assessing the annual 
value of the said building. That is the ratio of 
Supreme Court decisions. Therefore, even assum- 
ing that the present building is a Lodging House 
let out along with furniture, the principles under- 
lying the abovesaid Sec.4 to the said lodging house 
alone have to be applied in assessing the annual 
value. [Paras. 6 & 8] 
If there is any clerical error or mistake in respect 
of the amount assessed, Sec.354(1) will come into 
operation and, that too, where the provisions of 
the Act have been in substance and effect com- 
plied with. Further it is only stated therein that if 
there is a defect in form, on that ground no pro- 
ceeding under the Act could be set aside by civil 
Court. But the present case is not one such, at all. 
The very basis of assessment is attacked as being 
not in conformity with Sec.82(2). Therefore, the 
lower appellate Court erred in stating that only 
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amount of tax is challenged. It cannot also be 
concluded that the quantum of tax alone is chal- 
lenged or that there was only some clerical error or 
mistake in respect of the tax assessed. Therefore 
Sec.354 ofthe Act, is not atall attracted to the facts 
of the present case and the present suit is certainly 
maintainable. [Para. 10] 
Cases referred to: 
The Guntur Muncipal Council y. The Guntur Town 
Rate Payers’ Association, (1971)2 M.L.J. (S.C.) 7. 
[Paras. 2, 4] 
Devan Dault Raj Kapoor v. New Delhi Municipal- 
ity, ALR. 1980 S.C. 541. [Para. 4] 
T.P.Sankaran, for Appellant. 
K Chinnaswami, for Respondent. 
The Court delivered the following 
JUDGMENT: The plaintiff is the appellant. He 
filed O.S.No.101 of 1978 for declaration that the 
property tax assessment, by the defendant/munici- 
pality on him, dated 27.12.1977, with reference to 
the suit property is illegal and for consequential 
injunction. The said suit was decreed in his favour, 
but on appeal by the Municipality the decree was 
reversed and the suit was dismissed holding that 
the enhanced assessment of property tax made by 
the said Municipality on 27.12.1977 was not ille- 
gal. The appellate Court also held that the suit 
itself was not maintainable in view of Sec.354 of 
the Tamil Nadu District Municipalities Act, 1920. 
Aggrieved by the said judgment and decree, the 
second appeal has been filed by the plaintiff. 
2. The main point argued by the learned counsel 
for the appellant is that the assessment made on 
27.12.1977, enhancing the property tax from Rs.633- 
44 to Rs.2,063-04 was not in accordance with 
Sec.82(2) of the abovesaid Act, and the decision in 
The Guntur Muncipal Council v. The Guntur Town 
Rate Payers’ Association, (1971)2 MLJ. (S.C.) 7. 
3. Sec.82 provides for the method of assessment of 
property for levying property tax. Sec.82(2) says as 
under: 
“The annual value of lands and buildings shall 
be deemed to be the gross annual rent at which 
they may reasonably be expected to let from 
month to month or from year to year (less a 
deduction in the case of buildings, ‘of ten per 
cent, of that portion of such annual rent which 
is attributable to the buildings alone, apart 
from their sites and adjacent lands occupied as 
an appurtenance thereto)” 
Interpreting the said Sec.82(2), the Supreme Court 
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in the abovesaid decision held as under: 
“Regarding the said “annual value” the test 
essentially is what rent the premises can law- 
fully fetch if let out to a hypothetical tenant. 
The Municipality is not free to assess any arbi- 
trary value and has to look to and is bound by 
the fair or standard rent which would be pay- 
able for a particular premises under the Rent 
Action force during the year of assessment. 
...It may be that where the Controller (Rent 
Controller) has not fixed the fair rent, Munici- 
pal authorities will have to arrive at their own 
figure of fair rent but that can be done without 
any difficulty by keeping in view the principles 
laid down in the Sec.4 of the Act for determi- 
nation of fair rent (Emphasis supplied)”. 
4. Further in Devan Dault Raj Kapoor v. New Delhi 
Municipality, A.I.R. 1980 S.C. 541, the same Tamil 
Nadu District Municipalities‘Act, 1920 was reiter- 
ated. Thus, it is true that the standard rent of the 
building not having been fixed by the Controller,the 
assessing authority would have to arrive at its own 


figure. of standard rent by applying the principles 


laid down in the Delhi Rent Control Act, 1959 for 
determination of standard rent, but that is a task 
which the assessing authority will have to perform 
as a part of the process of assessment and in the 
The Guntur Muncipal Council v. The Guntur Town 
Rate Payers’ Association, (1971)2 M.LJ. (S.C.) 7, - 
this Court has said that it is not a task foreign to 
the function of assessment and has to be carried 
out by the assessing authority. When the assessing 
authority arrives at its own figure of standard rent 
by applying the principles laid down in the Act, it 
does not, in any way, usurp the function of the 
Controller, because it does not fix the standard 
rent which would be binding on the landlord and 
the tenant, which can be done only by the Control- 
ler under the Act, but it merely arrives at its own 
estimate of standard rent for the purpose of deter- 
mining the annual value of the building. (emphasis 
supplied). 

5. But in the present case, though the lower appel- 
late Court observed that “the municipality has 
more or less followed the principles applicable in 
fixing the fair rent under Tamil Nadu Buildings 
Lease and Rent Control Act, 1960”, it has to be 
seen whether actually the respondent-municipal- 
ity has followed the said principles. Sec.4 of Tamil 
Nadu Buildings (Lease and Rent Control) Act, 
1960 prescribes the method of determining the 
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fairrent. As per Sec.4, the market value of thesite, 
the cost of construction of the building and the 
cost of amenities have all to be computed as pre- 
scribed. Taking into account these, 12% of the 
sum total of them has to be arrived at as the fair 
rent for a non-residential building. In the present 
case also the suit property is a non-residential 
building. Further, to assess the market value of the 
|Site, on which building stands normally the price 
at which the nearby sites are sold in the open 
market at the relevant time and other necessary 
factors have to be taken into account. Further as 
per Sec.4, the cost of construction of the building 
shall be determined with due regard to the rates 
adopted for the purpose of estimation by the 
P.W.D. of the Government for the area concerned. 
6. Butin the present case, the abovesaid method of 
„assessing the fair rent has not been adopted. The 
method adopted by the respondent-municipality 
in assessing the annual value of the building in 
question is also extracted in the judgment of the 
lower appellate Court. On going through it, it is 
clear that the method adopted, is not in accor- 
dance with the above said Sec.4 of the Rent Con- 
trol Act. For example, the market value of the site 
was not taken into account. Though there is mention 
of ‘land value’ at a particular figure, there is noth- 
ing to show that it is the abovesaid market value 
spoken to in Sec.4 of the Act. Likewise, in fixing 
the value of the building and the amenities the 
provisions contained in Sec.4 have not been taken 
into account. On the whole, it cannot be said that 
for assessing the annual value of the building, the 
principles underlying the above Sec.4 have been 
followed. No doubt, the learned counsel for the 
respondent/municipality contends that what has 
been followed by the municipality in assessing the 
annual value of the building in question is in 
accordance with the abovesaid provision under 
the Rent Control Act, but obviously it is not so. 
The lower appellate Court erred in saying that the 
municipality ‘more or less’ followed the abovesaid 
principles. ‘Fhus, the lower appellate Court has 
committed substantial error of law. 
7. No doubt, in this regard the learned counsel for 
the respondent/municipality brought to my notice 
a decision of Thanikkachalam, J. in 
S.Sambandamurthy Mudaliar (decd.) and others v. 
The Commissioner, Kancheepuram Municipality, 
S.A.No.318 of 1982 dt.22.6.1992, wherein when a 
similar question arose, the learned Judge has 
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observed as follows: 
“The learned counsel for the appellant con- 
tended that the annual letting value should be 
determined on the basis of the fair rent, as 
contemplated under the Tamil Nadu Build- 
ings (Lease and Rent Control) Act 18 of 1960 
and since this method was not followed by the 
assessing authority, enhancement is not sus- 
tainable. But the learned counsel for the 
respondent pointed out that the Rent control 
Act is not applicable to this building, since the 
premises in question isa lodging house. Under 
Sec.30(3) of the Tamil Nadu Buildings (Lease 
and Rent Control) Act 18 of 1960 ifa lodging 
house is let out along with furnitures, then the 
lodging house cannot come under the purview 
ofthe Act. Therefore, the said Act is not appli- 
cable to the said building”. 
The learned counsel for the respondent/munici- 
pality points out that in the present case also, the 
building is in question is a lodge similar to the 
lodge dealt with, in the abovesaid judgment dated 
22.6.1992, and that therefore the said decision 
should be applicable in the present case also. He 
also submits that there is a Government Order 
G.O.Ms.No.1738, R.D.L.A., dated 25.8.1976 as 
shown in Ex.B-3, that pursuant to the said G.O. 
alone the assessment has been made in the present 
case and that hence the assessment is valid. 
8. But I am unable to accept this contention of the 
learned counsel for the respondent/municipality. 
Regarding the abovesaid decision of Justice Than- 
ikkachalam with due respect, I state that it has not 
taken into account the above extracted observa- 
tions of the Supreme Court in the above referred 
to two decisions. As per the above extracted obser- 
vations of the Supreme Court, it is clear that even 
when a particular buildings whether it is a lodging 
house or otherwise, is exempt from the provisions 
of the abovesaid Rent Control Act, the principles | 
found in the relevant section of the said Rent 
Contro! Act providing for fixation of fair rent, has 
to be applied by the Municipal authority in assess- 
ing the annual value of the said building. That 
according to me, is the ratio decidendi of the abovesaid 
Supreme Court decisions. Therefore, even assum- 
ing the present building is a “Lodging house let 
outalong with furnitures”, the principles underly 
ing the abovesaid Sec.4 to the said lodging hous: 
alone have to be applied in assessing the annua 
value. Further the learned counsel for th 
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respondent/municipality also could not point out 
any plea or proof to show that the present building 
would come under Sec.30(3) of the abovesaid 
Rent Control Act. 
9. Regarding the abovesaid G.O. I find that ifat all 
it is applicable it would be only to Tourist Bunga- 
lows under the Control of the Tamil Nadu Tour- 
ism and Development Corporation Limited and 
not to the present Lodging house in question. 
Even otherwise, the said learned counsel was also 
unable to substantiate his faint and strange argu- 
ment that the said G.O. overrides the decisions 
laid down by the Supreme Court while interpret- 
` ing the abovesaid Sec.82(2). 
10. Ong other argument of the learned counsel for 
the respondent/municipality is that Sec.354 of the 
Tamil Nadu District Municipalities Act, 1920 would 
be a bar to the maintainability of the present suit. 
Iam unable to accept this contention also. Sec.354 
of the said Act states as under: 
“No assessment or demand made and no charge 
imposed, under the authority of this Act shall 
be impeached or affected by reason of any 
clerical error or by reason ofany mistake, (a) in 
respect of “the name, residence place of busi- 
ness or occupation of any person, or (b) in the 
description of any property or thing, or (c) in 
respect of the amount assessed, demanded or 
charged; provided that the provisions of this 
. Act have been in substance and effect, com- 
plied with. And no proceedings under this Act 
shall merely for defect in form, be quashed or 
set aside by any court of Justice”. 
So, in so far as material for the present case, it can 
be said that if there is any clerical error or mistake 
in respect of the amount assessed, Sec.354(1) will 
come into operation and, that too, where the 
provisions of the Act have been in substance and 
effect complied with. Further it is only stated 
therein that if there is a defect in form, on that 
ground no proceeding under the Act could be set 
aside by civil court. But the present case is not one 
such, at all. The very basis of assessment is 
attacked as being notin conformity with Sec.82(2) 
read with the above referred to Supreme Court 
decisions. Therefore, the lower appellate Court 
also erred in stating that only amount of tax is 
challenged. Merely because, the portion of P.W.1’s 
evidence, extracted by the lower appellate Court, 
is that the tax assessed is in excess of the suit 
amount by Rs.300, it cannot be concluded that the 
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quantum of tax alone is challenged. Equally, the, 
said extracted portion cannot also lead to the 
conclusion that there was only some clerical error 
or mistake in respect of the tax assessed. There- 
fore Sec.354 of the above said Act, is not at all 
attracted to the facts of the present case and the 
present suit is certainly maintainable. 

11. Forall these reasons, the judgment and decree 
of the lower appellate Court are set aside and the 
judgment and decree of the trial court are 


‘restored. It is needless to say that itis open to the 


municipality to make a fresh assessment in accor- 
dance with law. In the circumstances of the case, 
there will be no order as to costs. 


BS. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Bakthavatsalam, J. 


W.P.Nos.18464 of 1991 and 2472 to 2474 of 1992 
13th July, 1993. 
Babian and another ... Petitioners 
V. 
Lt.CoLOfg. Col.Q Branch H.C. Tamil Nadu and. 
Kerala Sub Area, Madras ... Respondent, 


(A) Constitution of India (1950), Art. 12 - Tamil 
Nadu and Kerala Sub- Area CSD Canteen, if “State”. 
The Tamil Nadu and Kerala Sub-Area C.S.D. 
Canteen cannot besaid to bea ‘State’ under Art.12 
of the Constitution of India. /Para. 9] 

(B) Constitution of India (1950), Arts.226 and 311 
- Standing operating Procedure, Paras. 9, 21 and 36 
- Canteen staffin Tamil Nadu and Kerala Sub Area 
C.S.D. Canteen appointed by headquarters office- If 
government servants or belong to military service. 
It is seen from the Regulations for the Army and 
the Standing operating procedure that the peti- 
tioners herein (Staff of T.N. and Kerala sub Area 
C.S.D. Canteen) are not Government servants 
and that they are not entitled to the protection 
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under Art. 311 of the Constitution of India. So, 
they have to approach the Central Administrative 
Tribunal. It cannot be said that they are part of the 
defence personnel. C.S.D. Canteen is a shop 
almost run by persons controlled by commanding 
officers and the petitioners are employed under 
their control. Just because the appointment order 
is being made by Headquarters office, it cannot be 
said that the petitioners are Government servants 
or belong to Military service. [Para. 9] 
(C) Constitution of India (1950), Art.226 -Defence 
Service Regulations, Paras. 584 and 586 - Standing 
Operating Procedure, Para 36 - Termination of 
service passed without guidelines or procedure - 
Employees in service for long number of years - 
Services terminated without any enquiry - Order, if 
can be sustained - Writ, if can be issued. 

A power is vested in the Court to issue a writ 
against a private body or even an individual. If the 
facts of the case are looked at, there can be no 
hesitation to held that the termination orders 
against persons who put in a service of several 
years which are impugned in the cases, have got to 
beset aside as the monstrosity of the situation and 
other exceptional circumstances necessitate the 
issuance of writ in these cases. If the impugned 
orders are tested at the backdrop of the dicta laid 
down by the Supreme Court in Neelimma Misra v. 
Haripder Kaur Paintal, ALR. 1990S.C. 1402, there 
cannot be any doubt that the mimmum require- 
ment of principles of natural justice has not been 
followed in these cases. More so, as the respon- 
dents cannot escape by saying that it is purely 
contractual in nature and that no writ can issue. 
When the petitioners have been in service for a 
very long number of years, to throw them out of 
employment without any enquiry with the aid of 
Para 36 of the Standing Operating Procedure is 
wholly arbitrary and against public policy. As such 
the impugned orders are set aside and the writ 
petitions shall stand allowed. /Paras. 10, 11 & 12] 
Cases referred to: 

Chander Mohan Khanna v. The National Council 
of Educational Research and Training, A.I.R. 1992 
S.C. 76: (1991)4 S.C.C. 578. [Para. 5] 

The Shamrao Vithal Co-operative Bank Ltd v. 
Padubirdri Pattabhiramam Bhat, A.I.R. 1993 Bom. 
91. [Para. 5] 

Radha K Kakde v. Union of India, A. R. 1986 S.C. 
291: (1986)1 S.C.C. 400: (1976)1 S.CJ. 5: 1986 
Lab.IC. 196: (1986)1 Lab.LJ. 300: (1986)68 FJ.R. 
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94. [Para. 6] 

Radhakrishna Agarwal v. State of Bihar, A.LR. 
1977 S.C. 1496. [Para. 8] 

Bihar Eastern Gangetic Fishermen Co-operative 
Society Ltd v. Sipahi Singh, ALR. 1977 S.C. 2149. 
[Para. 8] 

Praga Tools Corporation v. Imanual, A.I.R. 1969 
S.C. 1306. [Para. 8] 

Ajay Hasia v. Khalid Mujib Sehravardi, A.I.R. 1981 
S.C. 487: (1981)1 Lab.L.J. 103. [Para. 6] 
B.S.Minhas v. Indian Statistical Institute, A.I.R. 
1984 S.C. 363: 1984 LabT.C. 15: (1983)4 S.C.C. 
582: (1984)1 Lab.LJ. 67: (1984)1 Lab.L.N. 239. 
[Para. 6] ° 
Delhi Transport Corporation v. D.T.C. Mazdoor 
Congress, A.I.R. 1991 S.C. 101: 1991 Lab.I.C. 91. 
[Paras. 6, 10] 

Shrilekha Vidyarthiv. State of U.P., A.I.R. 1991 S.C. 
537. [Para. 6] 

Chander Mohan Khanna v. The National Council 
of Educational Research and Training, A.I.R. 1992 
S.C. 76. [Para. 9] 

Rohtas Industries Ltd. v. Rohtas Industries Staff 
Union, A.I.R.1976 S.C. 125. [Para. 10] 

John Paulraj v. Central Board of Secondary Educa- 
tion, 1990 W.L.R. 223. [Para. 10] 

Neelimma Misra v. Harinder Kaur Paintal, A.LR. 
1990 S.C. 1402. [Para. 10] 

K.Govindarayan, for Petitioners. 

CKrishnan, Additional Central Government Stand- 
ing Counsel, for Respondents. 

The Court made the following 

ORDER::- All these writ petitions have been filed 
by salesmen, sales-Assistant-cum-packer, and Cycle 
Mechanic who were working in the canteen in 
Tamil Nadu and Kerala sub Area in Madras, against 
the orders of termination dt.16.12.1991 and 
15.12.1992. 

2. Since the facts of these cases are similar, except 
the service put in by each of the writ petitioners, 
suffice it to state the facts in W.P.No.2472 of 1992 
which are as follows: 

The petitioner has been working as Senior Sales- 
man in the Tamil Nadu and Kerala sub Area 
C.S.D. Canteen at Madras and the said Canteen is 
beingrun by the Tamil Nadu and Kerala sub Area, 
which is under the control of the Commander, the 
second respondent herein. The petitioner herein 
has been working in the Canteen for the past 15 
years. The stores, goods,articles etc. in the Can- 
teen are meant to be sold only to the army 
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personnel, ex-servicemen and not to general public. 
It is alleged in the affidavit that there are about 
twenty persons working in the Army canteen 
including the Manager, that a proposal was being 
considered to remove the civilian employees in 
the Unit Rum Canteens and to substitute 
ex-servicemen in the place of the civilians. But 
that idea was given up on the representation made 
by the All India Defence Civilian Canteen 
Employees’ Union to the Ministry of Defence. It is 
alleged in the affidavit that the canteen has sales 
turnover about Rs.2 lakhs per month, that it serves 
about 4,000 card-holders in addition to serving 
officers and transients who are also entitled to 
make purchases in the canteen its others and that 
through the stuff employed were insufficient the 
respondents, for various reasons best known to 
them, sought to terminate without any notice to 
the employees. It is also alleged in the affidavit 
that the employees are governed by the Standing 
Orders for the Sub-Area and that Clauses 37-C, 
52-C, 52-D, and 55-E(iii) of the Standing Orders 
for the sub-Area speak about the mode of running 
the Canteen. Itis also stated that on 12.2.1992, the 
Canteen officer suddenly came into the Canteen 
premises, that he took six bottles ofrum which was 
in possession of the petitioner and that he seized 
them. It is also stated that the petitioner was called 
upon by the first respondent and that he was 
served with an order of termination of services on 
untenable charges. It is also stated that no show 
cause notice was given, no explanation was called 
for and no.enquiry was conducted. The petitioner 
also alleges in the affidavit that the order of the 
first respondent in terminating the service of the 
petitioner is illegal, arbitrary and violative of Arts.14 
and 16 of the Constitution of India. It is also stated 
by the petitioner in the affidavit that the respon- 
dent sought to terminate the services of the peti- 
tioner without even asking foran explanation, and 
that the services were terminated at the whims and 
fancies of the first respondent and that the action 
of the respondent in terminating the services of 
the petitioner in violative of the principles of 
natural justice. It is also alleged in the affidavit 
that no explanation has been asked from the 
Manager, who would be better person to give a 
detailed report on the functioning of the Canteen 
and that the respondents contemplated to remove 
’ the civilians from service but fearing publicity they 
have adopted such unconstitutional and arbitrary 
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methods without any justification by removing the 
petitioner and others summarily under some pre- 
text or other. 

3. The facts of other cases are almost similar. The 
petitioners in W.P.No.18464 of 1991 were work- 
ing as salesman and sales assistant cum-packer 
having put in 7 years and 24 years respectively. The 
petitioners in W.P.Nos.2473 and 2474 of 1992 
were working as Salesman Cycle Mechanic having 
put in five years and 2 1/2 years service respec- 
tively. The grounds raised by the petitioners against 
the orders of termination are almost similar 
except that the petitioner in W.P.No.18464 of 
1991 raised the plea that Art.21 of the Constitu- 
tion of India is also violated. It is also stated that 
the impugned orders of termination were passed 
all ofa sudden, throwing out the petitioners in the 
streets. 

4. A counter-affidavit has been filed in W.P.No.2472 
of 1992 on behalf of the respondents and similar 
counter affidavits have been filed in other cases 
also. It is stated in the counter affidavit that the 
only point that arises for consideration in these 
cases is that whether the writ petitioners are 
entitled to invoke the extraordinary jurisdiction 
of this Court under Art.226 of the Constitution of 
India. It is pointéd out in the counter affidavit that 
the petitioners are not in Government service and 
that they are not defence personnel. It is also 
claimed in the counter affidavit that Sub Area 
Canteen is a welfare organisation run by the offi- 
cials as measure of social service and that the 
service in the organisation is non-Government 
service. It is also stated in the counter affidavit that 
even ifit is contended to be service matter pertain- 
ing to civil servant, the proper forum is Central 
Administrative Tribunal and that the petitioners 
cannot raise such an issue before this Court in this 
writ petition. It is also pointed out in the counter 
affidavit that the employees of canteen stores 
department are civil servants in the defence 
department and that in the instant case, the can- 
teen is a social welfare organisation though in 
name they have the same semblance of Canteen 
Stores Department. It is also stated that it is a 
private institution run in accordance with the 
Standard Operating Procedure framed by the 
department from time to time. It isalso stated that 
the records maintained by the administration will 
reveal the output quality of work of the petitioners 
and that since the petitioners have failed to carry 
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on their duties their services were terminated. It is 
also claimed in the counter affidavit that mere 
supervision of Commander over ‘social welfare 
organisation does not help the case of the peti- 
tioner. It is also stated in the counter affidavit that 
the respondents have acted strictly in conformity 
with Standing Operating Procedure. It is also 
Claimed is the counter affidavit that the impugned 
orders have been passed invoking Para 36(a) of 
Standing Operating Procedure and that the peti- 
tioners cannot have any grievance against the 
impugned orders. It is also claimed that the peti- 
tioners cannot invoke the extraordinary jurisdic- 
tion under Art.226 of the Constitution of India as 
the “Canteen Stores’ will not be a state under 
Art.12 of the Constitution of India. It is also stated 
that the petitioners services are governed by Stand- 
ing Operating Procedure and that the procedure 
prescribed therein had been followed. 

5. When the writ petitions came up for final hear- 
ing, Mr.C.Krishnan, the learned Additional Cen- 
tral Government Standing Counsel appearing for 
the respondents contends that the writ petitions 
are not maintainable as it cannot be said that the 
Tamil Nadu and Kerala sub Area CSD Canteen is 
a State under Art.12 of the Constitution of India 
and that if it will not come under Art.12 of the 
Constitution of India, the petitioners cannot raise 
the grounds on the basis of violation of Arts.14, 16 
and 21 of the Constitution of India which are 
basically the fundamental rights enshrined in Part 
II of the Constitution of India. The learned 
Additional Central Government Standing Coun- 
sel drew my attention to the Regulations which 
are issued under the Authority of India. It is also 
Stated that these Regulations are promulgated 
under Defence Service under Paras. 548 and 585. 
It isalso stated that the Regulations forthe Army, 
being non-statutory, aresupplemental to the rele- 
vant statutory provisions, wherever they exist, and 
do not supplant them. The learned Additional 
Central Government Standing Counsel took me 
through various provisions of the Standing Oper- 
ating Procedure, especially paras.15, 16, 17, 18, 19, 
35 and 36 and contended that the petitioners 
cannot avail of the remedy under Art.226 of the 
Constitution of India, that if they are aggrieved 
their remedy lies elsewhere ie. before the Central 
Administrative Tribunal, if they are so desired. 
Further the learned Additional Central Govern- 
ment standing counsel argues that it is only a 
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voluntary welfare association and that it cannot be 
termed as a State for the purpose of Art.12 of the 
Constitution of India and relies upon the pro- 
nouncement of the Supreme Court in Chander 
Mohan Khanna v. The National Council of Educ- 
tional Research and Training, A.I.R. 1992 S.C. 76: 
(1991)4 S.C.C. 578 and the decision of the Full 
Bench of the Bombay High Court in The Shamrao 
Vithal Co-operative Bank Ltd. v. Padubirdri Pat- 
tabhiraman Bhat, ALR. 1993 Bom. 91. Learned 
counsel for the respondent also contends that 
each Welfare Association is running a Canteen 
and that Ex-servicemen are employed therein. So 
the main plank of contention submitted by 
Mr.C.Krishnan, the learned counsel appearing 
for the respondents is that no writ will lie. How- 
ever, Mr.C.Krishnan, the learned counsel for the 
respondents is not able to defend the impugned 
orders on merits, except stating and it is a condi- 
tion of service under a contract that the orders 
have been passed in pursuance of para.36 of the 
Standing Operating Procedure. 

6. Mr.K.Govindarajan, the learned counsel 
appearing for the petitioners contends that it cannot 
be said that the Tamil Nadu and Kerala Sub Area 
CSD Canteen is not a State under Art.12 of the 
Constitution of India and that it is a part of Can- 
teen Stores Department. Learned counsel also 
refers me to the appointment orders which had 
been issued by the Welfare Association. Accord- 
ing to the learned counsel, in so far as the Head- 
quarters has got the control, itis part and parcel of 
the Canteen Stores Department. Learned counsel 
also relies upon the decision of the Supreme Court 
in Radha K.Kakde v. Union of India, ALR. 1986 
S.C. 291: (1986)1 S.C.C. 400: (1976)1 S.CJ. 5: 
1986 Lab.I.C. 196: (1986)1 Lab.L.J. 300: (1986) 68 
F.J.R. 94, wherein the Supreme Court was con- 
cerned with whether Canteen Stores Department 
is an ‘establishment’ under Ministry of Defence. 
The learned counsel also relies upon the decisions 
in Ajay Hasia v. Khalid Mujib Sehravardi, A.LR. 
1981 S.C. 487: (1981)1 Lab.LJ. 103 and B.S.Minhas 
v. Indian Statistical Institute, ALR. 1984 S.C. 363: 
1984 Lab.I.C. 15: (1983)4 S.C.C. 582: (1984)1 
Lab. LJ. 67: (1984)1 Lab.L.N. 239. Learned coun- 
sel also refers to the decision of Kerala High Court 
in N.C.C. Corps Unit Run Canteen (CSD) Employ- 
ees Association v. The Group Commander, 
N.C.C.Group Headquarters, Calicut, O.P.No.2899 
of 1989, dated 12.10.1989 and the learned counsel 
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himself is not able to say whether Art.12 of the 
Constitution was considered in that case. Accord- 
ing to the learned counsel, the Tamil Nadu and 


Kerala Sub Area CSD Canteen is a State under . 


Art.12 of the Constitution of India and the orders 
of termination are bad in law. The learned counsel 
relies upon the decisions in Delhi Transport Cor- 
poration v. D.T.C. Mazdoor Congress, A.I.R. 1991 
S.C. 101: 1991 Lab.I.C. 91 and in Shrilekha Vidy- 
arthi v. State of U.P., A.I.R. 1991 S.C. 537 for the 
proposition that para 36 of the Standing Operat- 
ing Procedure has not been followed though it is a 
non-statutory order. 

7. Mr.G.Jawaharlal, the learned counsel appear- 
ing for the petitioners contends that it is not the 
case of the respondents that the Tamil Nadu, 

Kerala Sub Area Canteen is a Registered Society 
ora Company, that even assuming that the Tamil 
Nadu and Kerala Sub Area CSD Canteen is a 
registered society or a company in so far as the 
funds flow from Military Department and the 
Department being a military office, a writ will lie 
against the impugned orders, which have been 
passed arbitrarily in this case. 

8. In reply, Mr.C.Krishnan, the learned Addi- 
tional Central Government Standing counsel 
appearing for the respondents contends that the 
Tamil Nadu and Kerala Sub Area CSD canteen is 
not under the control of the Government that it is 
a voluntary organisation that the orders passed in 
these cases are purely of contractual nature and 
that as such this question cannot be gone into 
under Art.226 of the Constitution of India. Learned 
counsel relies upon the decisions in Radhakrishna 
Agarwal y. State of Bihar, AIR. 1977 S.C. 1496 in 
Bihar Eastern Gangetic Fishermen Co-operative 
Society Ltd v. Sipahi Singh, A.I.R. 1977 S.C. 2149 in 
Praga Tools Corporation v. Imanual, A.I.R. 1969 
S.C. 1306 in support of his contention. 

9. I have considered the arguments of 
Mr.K.Govindarajan, the learned counsel for the 
petitioners and of Mr.G.Jawaharlal, the learned 
counsel for the petitioner in W.P.No.18464 of 
1991 and of Mr.C.Krishnan, the learned Addi- 
tional Central Government Standing Counsel 
appearing for the respondents. I have also consid- 
ered the written submissions submitted by the 
learned Additional Central Government Stand- 
ing Counsel. It is necessary to understand the 
question raised before this Court to see how the 
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being run at Madras. It is seen from the Repula- 
tions for the Army-Volume 2, in which defence 
service regulations are found, which is a compre- 
hensive compilation covering the salient aspects 
of administration of the Regular Army, that the 
Regulations being non-statutory, are  supplemen- 
tal to the relevant statutory provisions, wherever 
they exist, and do notsupplant them. It is also seen 
that Standing Operating Procedure are promul- 
gated under paragraphs 584 and 586 of the Regu- 
lations for the Army. In the introduction it is seen 
that the Standing Orders are promulgated under 
DSR paras 584 and 586 of the Regulations for the 
Army and that the guiding principle is ‘service to 
servicemen (including servicemen)’. It is also stated 
that the aim of the Standing Operating Proce- 
dures is to lay down the general policy and guide- 
lines with regard to the organisation, functioning 
and management of all Sub area, Station and 
other Canteens. Each canteen shall be controlled 
through a management Committee headed by 
Station Commander. There are two members of 
the Managing Committee, apart from the Manag- 
ing Officer and the Committee includes the Manager 
in the particular Committee. Each canteen shall 
function under respective Headquarters Sub Area/ 
Station Head Quarters, as a separate Regimenta 
Institution. In paragraph 9 of the Standing Oper- 
ating Procedure, it is stated as to who are all} 
entitled persons to the Canteen. Para 10 speaks of 
Canteen staff as follows: 
“..To enable the committee to run the canteen 
effectively, a suggested staffing pattern is given 
in Appendix ‘C’. Number of employees can be 
increased depending upon the yearly turnover, 
number of dependents and number of mobile 
canteens keeping in view of profit earning...” 
Mode ofselection ofstaffis stated in para 18 of the 
Standing Operating Procedure. It is very impor- 
tant to note Para 19 of the Standing Operating 
Procedure which runs as follows: 
“Nature of service: All employees should bear 
in mind that CSD is a welfare organisation. It 
is not a government service. Whatever facili- 
ties have been given are for the good ofserving 
soldiers and Ex-servicemen. Therefore, the staff 
so employed are to serve their fellowmen, while 
earning reasonably for the service thus ren- 
dered...” 
As per para.21 of the Standing Operating Proce- 
dure, all canteen staff are entitled for basic pay, 






























270 


DA, gratuity, contributory provident fund etc. 
The age limit is fixed as 60 years under Para 34. 
Para 35 speaks of discipline as follows: 
“Discipline: 
(a) An employee can be given warning for his/ 
her lapses/omissions and breach of conduct 
immediately on occurrance, by the Canteen 
Officer. 
(b) The service of the individual, who has not 
improved his/her behaviour/conduct even 
after getting three warning, will be terminated...” 
Para 36 speaks of ‘notice for termination of serv- 
ice’ and itruns as follows: 
“ (a) All appointments are on probation during 
the first sixmonths. The Patron may terminate 
an employee’s service after giving one month’s 
notice in writing or granting pay for one month 
without assigning any reason 
(b) An employee may resign his/her service 
after one month’s notice. . Otherwise, one month 
pay will be deducted... 
It is not necessary for the purpose of this case, to 
refer to other Paragraphs of the Standing Operat- 
ing Procedure, except Para 67, which reads as 
follows: 
“CSD Canteen is a Welfare Institute for all 
entitled personnel. Itshould, therefore, be the 
endeavour of the canteen staff to render the 
best of service to the customers with due cour- 
tesy....” 
It is not in dispute that the petitioners in 
W.P.No.18464 of 1991 have put in 7 years and 24 
years respectively, that the petitioner in 
W.P.No.2472 of 1992 has put in 15 years Service 
and the petitioner in W.P.No.2473 of 1992 has put 
in 5 years Service and the petitioner in W.P.No.2474 
of 1992 has put in2 1/2 yearsservice. It is also seen 
that the services of the petitioners were termi- 
nated by the impugned orders, without any notice, 
calling for any explanation. In such circumstances, 
unless it can be held that the Tamil Nadu and 
Kerala Sub Area CSD Canteen is a State under 
Art.12 of the Constitution of India, surely a writ 
cannot lie as contended by the learned Additional 
Central Government Standing Counsel for the 
respondents. It is seen from the Regulations and 
the Paras of the Standing Operating Procedure, 
extracted above, that the petitioners herein are 
not Government servants and that they are not 
entitled to the protection under Art.311 of the 
Constitution of India. So they have to approach 


The Madras Law Journal Reports 


[1993 


the Central Administrative Tribunal. It cannot be 
said that they are part of the defence personnel. 
CSD Canteen is a shop almost run by persons 
controlled by Commanding Officers and the peti- 
tioners are employed under their control. Just 
because the appointment order is being made by 
Headquarters office, it cannot be said that the 
petitioners are Governmentservants, or belong to 
Military service. In Chander Mohan Khanna v. The 
National Council of Eductional Research and Train- 
ing, A.LR. 1992 S.C. 76: (1991)4 S.C.C. 578. It has 
been held as follows: 
“Art.12 should not bestretched « so as to bring 
in every autonomous body which has some 
nexus with the Government within the sweep 
ofthe expression “State”. Awide enlargement 
of the meaning must be tempered by a wise 
limitation. It must not be lost sight of that in 
the modern concept of welfare State, inde- 
pendent institution, corporation and agency 
are generally subject to State control. The 
State control does not render such bodies as 
“State” under Art.12. The State control, how- 
ever, vast and pervasive is not determinative. 
The financial contribution by the State is also 
not conclusive. The combination of State aid 
coupled with,an unusual degree of control 
over the management and policies of the body, 
and rendering of an important public service 
being the obligatory functions of the State may 
largely point out that the body is “State”. Ifthe 
Government operates behind a corporate veil, 
carrying out governmental activity and gov- 
ernmental functions of vital public importance, 
there may be little difficulty in identifying the 
body as “State” within the meaning of Art.12....” 
If the principles laid down by the Supreme Court 
mentioned hereinabove, I am satisfied that the 
Tamil Nadu and Kerala Sub Area CSD Canteen 
cannot be said to be a State under Art.12 of the 
Constitution of India. I do not think that the 
decision relied on by Mr.K.Govindarajan, the 
learned counsel for the petitioners on this aspect, 
will help the petitioners. 
10. The next question to be considered is if the 
CSD Canteen is not a State coming under Art.12 
of the Constitution of India, whether it will come 
under the expression ‘any person or authority’ 
under Art.226 of the Constitution of India. 
Undoubtedly, a power is vested in the Court to 


‘issue a writ against a private body or even an 
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individual. It has been held so by Krishna Iyer, J. in 

Rohtas Industries Ltd v. Rohtas Industries Staff 

Union, A.LR. 1976 S.C. 125, as follows: 
“The expensive and extraordinary power of 
the High Courts under Art.226 as wide as the 
amplitude of the language used indicates and 
so can affect any person-even a private individ- 
ual-and be available for any (other) purpose- 
even one for which another remedy may exist. 
The amendment to Art.226 in 1963 inserting 
Art.226(1-A) reiterates the targets of the writ 
power as inclusive ofany person by the oppres- 
sive reference to ‘the residence ofsuch person’. 
But it is one thing to affirm the jurisdiction, 
another to authorise its free exercise likea bull 
in a China shop. This Court has spelt out wise 
and clear restraints on the use of this extraor- 
dinary remedy and High Courts will not go 
beyond those wholesome inhibitions except 
where the monstrosity of the situation or other 
exceptional circumstances cry for timely judi- 
cial interdict or mandate. The mentor of law is 
justice and a potent drug should be judiciously 
administered. Speaking in critical retrospect 
and portentous prospect the writ power has, by 
and large, been the people’s sentinel on the qui 
vive and to cut back on or liquidate that coe 
may cast a peril to human rights...” 

The Supreme Court in Shri Anadi Mukta Siduri 

S.M. V.S. J.M.S.Trust v. V.R.Rudani, A.I.R. 1989 

S.C. 1607, has held as follows: 
“,.. The term “authority” used in Art.226, in the 
context, must receive a liberal meaning unlike 
the term in Art.12, Art.12 is relevant only for 
the purpose of enforcement of fundamental 
rights under Art.32. Art.226 confers power on 
the High Courts to issuewrits for enforcement 
ofthe fundamental rights as well as non-funda- 
mental rights as well as non-fundamental rights. 
“... The w6rds “any person or authority” used 
in Art.226 are, therefore, not to be confined 
only to statutory authorities and instrumen- 
talities of the State. They may cover any other 
person or body performing public duty. The 
form of the body concerned is not very much 
relevant...” 

The Supreme Court has further held: 
“... The judicial control over the fast expanding 
maze of bodies affecting the rights of the people 
should not be put into watertight compart- 
ment. It should remain flexible to meet the 
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requirements of variable circumstances...” 
It has been further held thus: 

“Technicalities should not come in the way 

of granting that relief under Art.226...” 
Areading of the Defence Service Regulations and 
the Standing Operating Procedure would clearly 
show that service conditions are prescribed by the 
Standing Operating Procedure. Para 36 is a condi- 
tion of service. A similar condition has been con- 
sidered by the Supreme Court in Delhi Transport 
Corporation v. D.T.C. Mazdoor Congress, A.I.R. 
1991 S.C. 101: 1991 Lab.I.C. 91, with regard to 
Delhi Transport Regulations. In that case, 
K.Ramaswamy, J.in a separate judgment has held 
that the Regulation itself is arbitrary, unjust, 
unreasonable, unconstitutional and violative of 
Arts.14, 16 and 21 of the Constitution of India and 
it is also opposed to the public policy and thereby 
void under Sec.21 of the Indian Contract Act. As 
such, the impugned orders have got to heset aside 
on the ground the order of termination has been 
passed without any proper guidelines or proce- 
dure. M.Srinivasan, J. in John Paulraj v. Central 
Board of Secondary Education, 1990 W.L.R. 223 
has held that the common thread whichruns through 
the fabric of case law is, Art.226 can be invoked 
only against the State or statutory bodies or 
authorities who are State instrumentalities and 
that the expression is “any person or authority 
including in appropriate cases, any Government”, 
and that undoubtedly, a power is vested in the 
Court to issue a writ against a private body or even 
an individual. If the facts of the case are looked at, 
I have no hesitation to hold that the termination 
orders against persons who put in a service of 
several years, which are impugned in these cases, 
have got to be set aside, as Iam of the view that the 
monstrosity of the situation and other exceptional 
circumstances of these cases, necessitate the issu- 
ance of writ in these cases. 
11. Apart from that, the Supreme Court has held 
in Neelimma Misra v. Harinder Kaur Paintal, A.LR. 
1990 S.C. 1402, that even if an administrative 
order is passed which involves civil consequences, 
it must be made consistently with the rule 
expressed in the Latin Maxim ‘audi alteram par- 
tem’. In that case, the Supreme Court has held as 
follows: 

“The shift now is to a broader notion of 

“fairness” or “fair procedure” in the adminis- 

trative action. As far as the administrative 
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officers are concerned, the duty is not so much 
toact judicially as to act fairly. For this concept 
of fairness, adjudicative settings are not neces- 
sary, nor it is necessary to have lites inter 
parties. The duty to act judicially or to act fairly 
may arise in widely different circumstances. It 
may arise expressly or impliedly depending 
upon the context and considerations. All these 
types of non-adjudicative administrative deci- 
sion making are now covered under the gen- 
eral rubric of fairness in the administration. 
Butwhen even such an administrative decision 
unless it affects one’s personal rights or one’s 
property rights, or the loss of or prejudicially 
affects something which would judicially be 
called at least a privilege does not involve the 
duty to act fairly consistent with the rules of 
natural justice.....” 
If the impugned orders are tested at the backdrop 
of the dicta laid down by the Supreme Court cited 
supra, there cannot be any doubt that the mini- 
mum requirement of principle of natural justice 
has not been followed in these cases. 
12. More so, I do not think that the respondents 
can escape by saying that it is purely contractual in 
nature and that no writ can issue. When the peti- 
tioners have been inservice for a very long number 
of years, as I have stated above, to throw them out 
ofemployment without any enquiry with the aid of 
para 36 of the Standing Operating Procedure, in 
my view, is wholly arbitrary and against public 
policy. The view I take, Ido not think it is necessary 
to consider all the decisions cited by the learned 
Additional Central Government Standing Coun- 
sel, both in his arguments as well as in the written 
submissions. As such, the impugned orders are set 
aside and the writ petitions shall stand allowed. If 
the respondents want to pursue the action, it is 
open to them to take action afresh, after calling for 
explanation and holding enquiry if they so desire. 
However, there will be no order as to costs in these 
writ petitions. 


BS. ---- Petitions allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamani, JJ. 


App.No,355 of 1984 27th January, 1993. 


G.Chelliah Nadar (died) and others ... Appellants 


V. 

Periasami Nadar and others Respondents. 
Specific Relief Act (XLVII of 1963), Sec.10- Suit for 
specific performance - Plaintiff basing relief on agree- 
ment after making an interpolation in it - If entitled 
to Specific performance - Unexplained delay in seek- 
ing remedy - Effect. 

Held: The plaintiff who comes to the Court witha 
false case in material ingredients necessary for the 
grant of relief of specific performance will not be 
entitled to the equitable relief at all. It is obvious 
that in the present case, the appellant has based 
his relief on Ex.A-1 (agreement for sale) after 
interpolation so as to make it appear that he has 
aright to enforce it. On the ratio laid down in the 
decisions in Ramaswamy v. Venkatachalam, (1976)1 
M.L.J. 243 and Vyapuri v. Vijayan, (1978) T.L.N-J. 
62, even that is sufficient to refuse the relief to the 
appellant. In addition, it has already, been seen 
that there is unexplained delay on the part of the 
appellant, in seeking the remedy. In the circum- 
stances, the learned trial Judge has rightly refused 


specific performance. [Para. 12] 
Cases referred to: 

Ramaswamy v. Venkatachalam, (1976)1 M.LJ. 
243. [Para. 12] 


Vyapuri v. Vijayan, 1978 T.L.N.J. 62. [Para. 12] 
Appeal against the decree of the Court of the I 
Additional City Civil Judge, Madras in Original 
Suit No.2260 of 1989, dated 24th December, 1982. 
K Yamunan, for P.Sukumar, for Respondents. 
The Judgment of the Court was delivered by 
Thangamani, J.: The appellant is the plaintiff 
before the trial Court. He instituted the suit for 
specific performance on the basis of Ex.A-1 the 
agreement dated 16.1.1973 entered with Manicka 
Naicker the first defendant (since deceased). His 
case is that he is carrying on joint family business 
under the name and style of Chelliah Nadar and 
sons. The first defendant acting for himself and on 
behalf of his wife and the second defendant (since 
deceased) entered into an agreement with him 
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under Ex.A-1 for the sale of the premises bearing 
Door No.4, Kalmandapam Road, Royapuram, 
Madras for Rs.57,000 on 16.1.1973. So far the first 
defendant had received Rs.22,000 as advance. As 
per the agreement the appellant who isin occupa- 
tion of a portion of the house was authorised to 
receive rents from the other two tenants in the 


building. Under the terms of the agreement the ‘ 


\balance of the purchase money has to be paidand 
sale deed registered within 11 months from that 
date. However, the first defendant collusion with 
the third defendant first respondent and Chandra 
Boseone of the sons of the appellant attempted to 
resils from agreement. Thereupon, the appellant 
sent the original of Ex.A-3 notice on 4.7.1974. He 
also caused a publication to be made in ‘Malai 
Murasu” dated 7.7.1974, as per Ex.A-2. At the 
instance of the third defendant first respondent, 
defendants 1 and 2 have conveyed the property in 
favour of the 4th defendant 2nd respondent under 
Ex.B-1 dated 11.7.1974. This appellant has per- 
formed his part of the contract and he is always 
ready and willing to comply with the terms of the 
agreement. Ex.B-1 sale deed cannot confer any 
right, title or interest in derogation of the rights of 
the appellant under Ex.A-1. The 3rd respondent is 
the L.R. of deceased second defendant. 

2. Defendants 1 and 2 resisted the action pleading 
that they never entered into any agreement of sale 
with the appellant. They did not hand over posses- 
sion of the suit house to the appellant at any time. 
Their agreement of sale was only with Chandra 
Bose, the son of the appellant. Since the latter 
could not complete the transaction within the 
stipulated time, he expressed his inability to go 
through the sale and released his rights under 
Ex.B-7 dated 25.3.1974. He requested for the 
return of the advance amount after selling the suit 
property to third parties and surrendered posses- 
sion. Thereupon, these defendants conveyed the 
property in favour of the fourth defendant under 
Ex.B-1sale deed dated 11.7.1974 and returned the 
advance amount paid by the Chandra Bose on the 
same day. Ex.B-8 is a receipt passed by Chandra 
Bose. They also contended that the original agree- 
ment entered into between them and the said 
Chandra Bose differs from their copy of the agree- 
ment. It has been forged by the appellant by adding 
words suitable to him and the same appears to 
have been filed in criminal proceedings instituted 
against him and others for forgery. Obviously for 
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this reason the appellant has instituted the suit 
with a photostat copy of the agreement. The fourth 
defendant claims that only after satisfying himself 
of the title deeds and the letter written by Chandra 
Bose, he got the property conveyed in his favour. 


A ~ 3) The trial court held that Ex.A-1 agreement 
“¢ould have been executed only in favour of Chan- 


dra Bose in his individual capacity and he has later 


- on given it up and that the appellant had no funds 


to complete the sale and so other questions did 
not arise for consideration. Accordingly, it dis- 
missed the suit with costs of the defendants. 

4. The appellant states in his evidence that Ex.A- 
1 sent for from the criminal court and marked is 
the agreement entered into between himself and 
the first defendant. He has based his claim for 
specific performance only on this document. This 
purports to be an agreement dated 16.1.1973 exe- 
cuted by first defendant Manicka Naicker in 
favour of Chandra Bose representing Chelliah 
Nadar and Sons. The defendants assailed this 
agreement on the ground that initially the docu- 
ment was executed in favour of Chandra Bose 
only. Later on by interpolation and forgery the 
appellant has introduced suitable words so as to 
make it appear that it was in favour of Chelliah 
Nadar and Sons. Ex.B-6 sought to be produced 
when 4th defendant Thanga Pandi Nadar was 
examined as D.W.1 for the purpose of showing 
that the duplicate handed over by to the first 
defendant Manicka Naicker did not contain such 
terms. But since no one who is connected with the 
document could be examined, it was not proved 
and so it was marked only for the purpose of 
identification. Now we have to examine other 
circumstances in the case to find out whether the 
agreement executed by the first defendant con- 
ferred any interest on plaintiff/appellant. 

5. Ex.A-1, agreement reads as under: 


“V.K. Qaceneowe pruri Dac ep AgCumen sour 
aepo Copulg Caedmeowr pri seh 
FOTHVSATS WISTS BUSH AS Clashes id 
HENNA.” 


Normally the phraseology should be 
‘Qehmour pmi HRA sercsvsare V.K. 
Qram pri wast siruri gare 
CHG oras ri pha Qark y 
Au.” 
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The terms of the agreement as they stand indicate 
as if Manicka Naicker represents Chelliah Nadar 
and Sons. So the suspicion that the words 

“Gio Lt. Qemer pmr HAA FATES. 
have been interpolated later on in the availablé — 
space in between the words ‘ syeuraend6’ and - 

‘Cemecaout_®’ is well founded. Besides, a care-.. 

ful scrutiny of Ex.A-1 sent for from criminal court ` 
reveals that the words 


“Cropuig Claeceneowit EMIT HTA sere.” 


occurring in four places in Ex.A-1 agreement are 
in different ink, though of the same handwriting. 
Further, that Ex.A-1 dated 16.1.1973 has been 
engrossed on a stamp paper purchased on 17.1.1973 
also throws doubt about its origin and genesis. 
6. It is significant to note that the plaintiff in this 
case is G.Chelliah Nadar alone. Though the plaint 
starts by saying that Chelliah Nadar is the head 
and Manager of the Hindu family carrying on the 
joint family business under the name and style of 
“Chelliah Nadar and Sons”, the conveyance pur- 
suant to Ex.A-1 agreement has been sought only 
in favour of the plaintiff. It is not known for what 
purpose mention is made in the plaint about the 
joint family business. And P.W.1 Chelliah Nadar 
categorically admits in the witness box that there 
is no partnership concern in the name of Chelliah 
Nadar and Sons. Further, the specific averment in 
the plaint is to the effect that the first defendant 
acting for himself and on behalf of his wife, the 
second defendant entered into an agreement with 
the plaintiff for the sale of premises bearing Door 
No.4. The plaint nowhere states that the impugned 
agreement for sale, was entered into by Chandra 
Bose on behalf of the family. Ex.A-1 also does not 
enjoin first defendant Manicka Naicker to execute 
the sale deed in favour of the plaintiff. The expres- 
oe “piapia Awd Qalu sbwgslsg.’’ 
occurring in ExA-1 could only refer to Chandra 
Bose on behalf of Cheiliah Nadar and Sons. 

7. One Chairman Selvaraj is purported to have 
attested Ex.A-1 agreement. P.W.1 states that the 
said Selvaraj has written the words “Chelliah Nadar 
and Sons” in the agreement. Except thesignatures 
the entire writings therein are in the handwriting 
of Chairman Selvaraj. However, this Chairman 
Selvaraj ‘has not been examined by the appellant. 
According to him, he could not examine Selvaraj 
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since he is colluding with the third defendant. But 
he admits in cross-examination that subsequent to 
the institution of this action Bose and the third 
defendant Periasami Nadar had filed criminal case 
against this witness and his other sons and Chair- 


` man Selvaraj. While so, his claim that Chairman 


Selvaraj is colluding with the third defendant is 


; untenable. The examination of Selvaraj as a wit- 


ness would have thrown light on the apparent 
interpolation we have noticed in Ex.A-1. 

8. According to the defendants, subsequent to 
Ex.A-1 Bose expressed his inability to complete 
the sale and so he released his rights in the agree- 
ment by executing Ex.B-8 letter on 11.7.1974 and 
receiving back the advance paid by him. In this 
connection, P.W.1 says that he handed over the 
required money to Bose, directed him to get the 
sale completed and left for the village to look after 
his farm. But Bose had spent away the money and 
did not care to get the sale deed executed. So in 
December, 1973 when he came from thevillage he 
drove away Bose from the house. Since his son is 
siding the defendants, he is not in a position to 
examine him. But we find from Ex.A-16 that on 
15.3.1974 Bose had remitted sales-tax for the 
business of Lakshmi Bakery whose proprietor is 
P.W.1 Chelliah Nadar. This belies the claim of 
P.W.1 that he has no cordial relationship with his 
son Bose and the latter in collusion with the 
defendants had released the rights under Ex.A-1. 
9. Neither in the plaint nor in the witness box 
P.W.1 has given any reason for getting Ex.A-1 
agreement in the name of his son Bose who is a 
Junior member of the family. He admits in the 
witness Box, that when Ex.A-1 agreement written, 
Bose Sekar, Jeyaram, Sivaji, Chairman Selvaraj, 
first defendant Manicka Naicker and himself were 
present in the house of Selvaraj. If really the 
agreement was entered into for the benefit of the 
plaintiffs family, it is not known why while he the 
manager was available, the documentshould have 
been taken in the name of Bose. This factor goes 
a long way to improbablise the contention of the 
appellant. 

16. As per the evidence of P.W.1, pursuant to the 
agreement he took possession of the entire house. 
The first defendant arranged that the existing two 
tenants should thereafter pay rent to the appel- 
lant. However, there is no document which 
authorised the tenants to attorn the tenancy in 
favour of the appellant. P.W.1 admits that he has 
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not collected any rent from the existing two ten- 
ants. Since both of them vacated the premises 
after adjusting the advance with the arrears of 
rent, there was no necessity to collect rent from 
them. However, admittedly he does not know 
what was the advance paid by them. Besides, one 
Kothari is a mortgagee of the property to an 
extent of Rs.20,000, Ex.A-1 reads that this debt 
has to be quoted in the sale deed. While so, it is 
unlikely that Kothari would have vacated without 
realising his mortgage money. Further D.W.1 
Thanga Pandi deposes that he paid Rs.20,000 and 
discharged the debt of Kothari and thereafter the 
latter vacated the portion. In fact, Ex.B.1 sale deed 
also recites that the vendee Thanga Pandi has to 
discharge the mortgage debt due to Kothari. 

11. So, it is highly doubtful whether Ex.A-1 as it 
stands is the agreement entered into between the 
parties for the sale of the suit property. In any 
event, we find from the recitals in Ex.A-1 that the 
sale deed has to be completed within 11 months 
from the date of agreement which takes us to 
16.12.1973. We have already seen that as per the 
evidence of P.W.1 his son had squandered away 
the money entrusted by this witness with him for 
the purpose of sale. Admittedly he had returned 
from the village in December, 1973 and learnt that 
money was no longer available. Yet he had not 
requested first defendant Manicka Naicker to give 
him further time to mobilise money. According to 
him, the first defendant has unwell and he prom- 
ised to execute the deed later on. However, this 
witness had not sent any notice to Manicka Naicker 
asking him to execute the sale deed. He admits 
that he sent notice only to third defendant Peri- 
asami on 4.7.1974. He further concedes that in 
February, 1974 he became aware of the fact that 
third defendant Periasami was making attempt to 
purchase the property. But only on 4.7.1974 he 
had sent notice to him. So as it has been rightly 
observed by the trial Judge only because the appel- 
lant was not possessed of sufficient funds, he did 
not take any steps, in time to get the sale deed 
executed. 

12. In Ramaswamy y. Venkatachalam (1976)1 MLJ. 
243, Ismail J., has refused specific performance on 
the ground that the plaintiff had filed the suit 
making false allegations. He held that the falsity of 
the case directly impinged on the essential ingre- 
dients and elements necessary for claiming the 
relief. The falsity of the case put forward by the 
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plaintiff disentitled him from obtaining the- dis- 
cretionary reliefs specific performance of agree- 
ment. In Vyapuri v. Vijayan, 1978 T.L.N.J. 62, the 
Court found that a sum of Rs.11,000 was not paid 
as advance as contended by the plaintiff and that 
what was paid was only a sum of Rs.1,000. The 
Division Bench comprising of Isamil and Nainar 
Sundaram, JJ. pointed out that the remedy of 
specific performance is an equitable remedy and is 
in the discretion of the Court, which discretion has 
to be exercised according to recognised principles 
oflaw and not arbitrarily. The plaintiff who comes 
to the Court with a false case in material ingredi- 
ents necessary for the grant of relief of specific 
performance will not be entitled to the equitable 
relief at all. It is obvious that in the present case 
the appellant has based his relief on Ex.A-1 after 
making interpolation so as to make it appear that 
he has a right in it. And on the ratio laid down in 
the decisions referred to above even this is suffi- 
cient to refuse the relief to the appellant. In addi- 
tion we have already seen that there is unex- 
plained delay on the part of the appellant in seek- 
ing the remedy. In the circumstances, the learned 
trial Judge has ‘rightly refused specific perform- 
ance. 

13. Inthe result, the appeal is dismissed with costs. 


B.S. 


Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 

S.A.No.1021 of 1982 Sth February, 1993. 
Periambillai and others „Appellants 
PEY ... Respondent. 


Hindu Law - Hindu undivided family - Property 
standing in name of Karta or member of the joint 
family - If can be presumed to be joint family prop- 
erty - Burden of proving that such property is that of 
the joint family. 

It is settled law that there is no presumption that 
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any property standing in the name of the Karthaor 
a member of the joint family is a joint family 
, property. The person who wants to set up the case 
that the property purchased in the name of a 
coparcener is that of the family must plead and 
prove the existence of a joint family nucleus with 
sufficient surplus income on theMdate of purchase. 
[Para. 8] 
Cases referred to: 
Kannika Parameswari Devasthanam v. Sadasivam 
Chettiar, (1980)2 M.L.J. 435 (D.B.). [Para. 8] 
Kanadaswami Chettiar v. Gopal Chettiar, (1975)2 
M.LJ. 184 (D.B.). [Para. 8] 

: v. Ramachandra, ALR. 1969 S.C. 1076: 
(1969)2 S.C.R. 245: 1970 Mah.L.J. 392. [Para. 8] 
Pattusami Padayachi y. Mullaiammal, (1976)2 MLJ. 
225 (D.B.). [Para. 11] 

Ms.P.T_Asha for G. Krishnan, for Appellants. 
Ms.P.Bagyalakshmi for E. Padmanabhan, for 
Respondent. 
The Court delivered the following 
JUDGMENT: Plaintiffs are the appellants in this 
second appeal. They lost in both the courts below. 
The suit is for declaration of plaintiffs’ title and 
consequential injunction in respect of the suit 
property or in the alternative for possession thereof. 
Though in the plaint schedule, initially the suit 
property is stated to be comprised in S.No.124/2, 
Rettakulam Village, measuring 2.42 acres, later in 
the said schedule, it is mentioned as follows: 
“P.S. Present enquiry on the part of the plain- 
tiffs reveal that the suit property is included in 
S.No.124/2 as well as 124/3 as a result of some 
recent measurements”. 
2. Regarding the relationship between the parties, 
there is no dispute. One Veeran had two sons, 
Kathan and Semban. Kathan’s son is the 1st plain- 
tiff and Kathan’s daughter is 3rd plaintiff, 2nd 
plaintiff is the son of the 1st plaintiff. Semban’s 
son is Thannah. Thannah’s wife is Kalli (D.W.2), 
Thannah’s sons are Sivankali and Kathan (jun- 
ior). Among these, all but Kalli, Kathan (junior) 
and the plaintiffs, are dead. 
3. According to the defendant, he is the purchaser 
of thesuit property under Ex.B-1 dated 11.10.1975 
from the abovesaid Kathan (junior). The plaint is 
dated 27.6.1976. 
4. According to the plaintiffs, the suit property was 
purchased under Fx.A-1 dated 30.5.1944 for Rs.500 
by Kathan as his exclusive property, and it 
devolved on the plaintiffs on his death. But, 
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according to the defendant, the said Kathan so 
purchased in his name for the joint family of his 
branch and the branch of the defendant’s vendor 
Kathan (junior) since even then Semban and 
Thennah were dead, and Kathan, as the senior 
male member, was managing the entire family. 
Further, according to the defendant, there was a 
partition in the said family, whereby the present 
S.No.124/2, measuring 1.29 acres was allotted to 
Semban’s branch, while the present S.No.124/3 
lying just east of present S.No.124/2 was allotted 
to Kathan’s branch and then under Ex.B-1, the 
property allotted to Semban’s branch was sold to 
the defendant. 

5. Thus, the defendant concedes that the present 
S.No.124/3 is that of the plaintiffs. The dispute, 
therefore, is only with reference to the present 
S.No.124/2 measuring 1.29 acres. 

6. The Courts below have accepted the case of the 
defendant and granted decree for declaration and 
injunction only in respect of the present S.No.124/ 
3 and dismissed the suit in respect of the present 
S.No.124/2. 

7.So, the only two questions argued before meare, 
(1) whether the properties under Ex.A-1 (viz. the 
alleged old S.No.124/2, measuring 2.42 acres) was 
purchased by Kathan as his self-acquired prop- 
erty, Or, as the property of joint family of Kathan 
and Semban’s branches, and (2) whether subse- 
quently there was a partition between the said two 
branches. 

8. I have considered the rival submissions. First of 
all, admittedly the property purchased under Ex.A- 
1 was in the name of Kathan. So, even assuming 
that there was a joint family of the abovesaid both 
the branches, it is for the defendant to plead and 
prove that the abovesaid purchase under Ex.A-1 
was for the family of the said two branches. In 
other words, even assuming that Kathan remained 
a member of the said family, there is no presump- 
tion in law that Ex.A-1 property purchased exclu- 
sively in Kathan’s name was only purchased by the 
family of the said two branches. It is settled law 
that there is no presumption that any property 
standing in the name ofthe Kartha or a member o 
the family is a joint family property. The person 
who wants to set up the case that the property 
purchased in the name of a coparcener is that of 
the family, must plead and prove the existence o 
a joint family nucleus with sufficient surplus 
income on the date of purchase. (Vide: Kannika 
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Parameswari Devasthanam v. Sadasivam Chettiar, 
(1980)2 M.LJ. 435 (D.B.), Kanadaswami Chettiar 
v. Gopal Chettiar, (1975)2 M.L.J. 184 (D.B.) and 
Mudigowda y. Ramachandra, A.I.R. 1969 S.C. 1076: 
(1969)2 S.C.R. 245: 1970 Mah.LJ. 392. 
9. But, in the present case, the relevant averments 
in the written statement are only as follows: 
“The impression sought to be made therein as 
if the suit property exclusively belonged to 
Katha Kudumban is ingenuous but mislead- 
ing. The defendant is not aware of the fact.of 
the purchase of the suit property by Kathan. 
The said purchase and his consequent obtain- 
ing ofa loan from the Government for digging 
a well etc. could only be under the circum- 
stances narrated below. It is understood that 
the suit Jand was originally included in patta 
No.136. But the plaintiff purposely suppresses 
the fact that itis notin the said patta any longer 
and the suit land is now consisting of two sub 
divisions.... Since Semban and Thannan died 
prematurely it was Kathan who as the senior 
male member was managing the entire family. 
It is only under the said circumstances the 
document and title deeds ought to have been 
obtained in his name and the transactions 
entered into by him... In a partition arrange- 
ment that had taken place in the family the 
western portion of the suit property which is 
now comprised in S.No.124/2 measuring 1 acre, 
29 cents has been allotted to Semban’s branch 
while the eastern portion now comprised in 
S.No.124/3 has been allotted to Kathan’s 
branch”. 
Thus, there is no averment regarding tthe abovesaid 
nucleus or the above referred to surplus income 
therefrom on the date of Ex.A-1 (30.5.1944). There 
is also no positive assertion in the written state- 
ment that the property purchased in the name of 
Kathan (under Ex.A-1) was for the abovesaid 
family and was purchased out of the funds of the 
said family. 
10. Both the courts below have not taken into 
account the abovesaid principles of law enunci- 
ated in the abovesaid decisions and the absence of 
the abovesaid requisite plea in the written state- 
ment. Without doing so, the lower appellate court 
has tried to interpret the recital found in Ex.A-1 
and had drawn an unwarranted inference that the 
“family consisting of Kathan, Semban and their 
father Veeran were getting sufficient surplus 
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income from the joint family properties and Ex.A- 
1 sale deed should have been obtained from the 
income from the joint family properties” (empha- 
sis supplied). No doubt Ex.A-1 refers to two prior 
othies, one dated 17.9.1914 and another dated 
16.4.1917, for Rs.100 each in favour of Veeran 
over the property sold under Ex.A-1. But, as > 
mentioned above, in the absence of the above 
referred to plea, the courts below erred in drawing 
the above referred to inference just from the 
abovesaid recital in Ex.A-1 regarding the abovesaid 
othies. - 
11. That part, the important factor to be noted is 
that the abovesaid othies were long prior to Ex.A- 
1 (30.5.1944), one in 1914 and another in 1917. If 
at all those othies may prove that-the family had 
some income in 19] 4 or 1917, as the case may be. 
But, that will not prove that the family had income 
at the relevant time when Ex.A-1 was executed. As 
already indicated, as per the principles laid down 
in the abovesaid decisions, there must be proof 
that the family had sufficient surplus income at the 
time when the abovesaid purchase was made under 
Ex.A-1. That apart, the abovesaid othies were only 
for Rs.100 each. Even assuming that the family 
was able to lend money to the extent of Rs.100 
once in 1914 and then in 1917, it cannot be con- 
cluded that there was sufficient surplus income in 
the family at the time when Ex.A-1 purchase was 
made. It has been held in Pattusami Padayachi v. 
Mullaiammal, (1976)2 M.L.J. 225 (D.B.), thus: ` 
“The coparcener who challenges such title in 
the member and pleads that they should also 
be brought to the hotch-pot, ought to establish 
by cogent and mature evidence that there was 
enough surplus income which was available in 
the joint family and which positively could be 
. the foundation for such annexures made by one 
or the other of the members of the joint family. 
In the absence of such nexus between the pur- 
chase price of the purchased properties and 
the available surplus of the joint family, the 
presumption that the properties in the names 
of the members of a coparcenary should auto- 
matically be treated as joint family properties 
would fail.” /emphasis supplied] 
Therefore, there is no scope at all for holding that 
the suit property was the joint family property. 
12. Further, the lower appellate court no doubt 
points out that the reply statement of the plaintiff 
does not specifically deny the averment in the 
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written statement that Semban and Thannan died 
at avery earlystage and that Kathan was managing 
all the family properties as manager of the joint 
family. But, even assuming so, mere existence of 
the abovesaid joint family will not go to prove that 
the property purchased under Ex.A-1 in the name 
of Kathan was for the said family. The only witness 
belonging to the abovesaid family is D.W.2, the 
wife of the abovesaid Thannan. Even she does not 
speak of any such abovesaid nucleus or surplus 
income therefrom on the date of Ex.A-1. The 
courts below also have not taken note of this 
material fact. Therefore, there is no reason to hold 
that the property purchased under Ex.A-1 was the 
joint family property of the abovesaid alleged 
family of the abovesaid two branches. Hence, the 
necessary conclusion is that it was only the self- 
acquired property in the hands of Kathan. 

13. If, thus, the suit property was the self-acquired 
property of Kathan, it is obvious that the defen- 
dant can have no title to it. At any rate, even 
assuming that the suit property was joint family 
property of the abovesaid two branches when 
Kathan purchased it under Ex.A-1l, unless the 
defendant proves his abovesaid alleged plea of 
subsequent partition, he cannot have exclusive 
Aitle to the suit property. Here again, I find that the 
Courts below have erred in holding that there was 
such a partition. Here too, the error is a substan- 
tial error of law since the Courts below have not 
considered several material features, which I shall 
presently point out. First ofall, there is absolutely 
no plea as to when this alleged partition took 
place. As extracted above, the written statement 
simply says, “in a partition arrangement that had 
taken place in the family”, without stating as to 
when actually such a partition arrangement took 
place. No doubt, D.W.2, who gave evidence in 
1977 deposed that the partition took place 15 
years ago. But D.W.1 says differently that the said 
partition took placé 10, 15 years ago. Further, 
many documents marked by the defendant him- 
self, presumably to prove such partition, do not 
appear to relate to the suit property at all. For 
example, Exs.B-5 to B-7 the kist receipts dated 
10.2.1961, 27.1.1963 and 4.3.1972 respectively do 
not refer to suit S.No.124/2 at all. The trial court 
states that “under Ex.B-5, Kalli has paid the kist 
for patta No.136” and “Ex.B-6 is for patta No.136”. 
But, patta No. 136 is not at all mentioned in Ex.B- 
5 or Ex.B-6 or Ex.B-7. The trial court also says 
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Ex.B-7 is the kist receipt paid by Vennilai Othidar ° 
D.W.3 in respect of patta No.406. Even assuming 
patta No.136 was the old patta and patta No.406 or 
some other patta No, is the new patta, with refer- 
ence to the suit property, no evidence has been 
brought to my notice, correlating the two. Even 
when I put a specific question to the learned 
counsel for the respondent, she is unable to point 
out such a correlation. Therefore, the lower 
appellate court has erredin stating that Exs.B-5 to 
B-7 support the abovesaid plea of partition. Even 
in Ex.B-3, survey notice issued to Sivankali, the 
brother of the vendor of the defendant, only 
mentions patta No.406. Ex.B-4 is also in relation 
to patta No.406. Ex.B-8 also only relates to 
another patta number, viz. patta No.636. While so, 
the lower appellate court has erred in stating that 
Ex.B-8 proves that a partition has taken place and 
each party is in possession and enjoyment of his - 
respective portion in pursuance of the partition. 
Further Ex.B-9 survey notice dated 29.11.1972 
also relates to some other patta number viz. patta 
No.307. 

14. That apart, I find Ex.A-15 which is the certified 
extent of the adangal in relation to the abovesaid 
suit S.No.124/2 for fasli 1378 (1968), shows that 
even in 1968, the suit property was standing in the 
name of Kathan only. This would also indicate 
that there was no partition in 1962 or earlier as 
deposed by D. W.2. Not only what is found in Ex.A- 
15 has not been considered by the Courts below, 
but several other documents filed on behalf of the 
plaintiffs also have not been considered at all by 
the courts below. Some of them are Exs.A-7 to A- 
9, kist receipts dated 17.12.1962, 23.3.1967 and 
24.3.1967 respectively. These receipts were issued 
to the abovesaid Kathan for faslis 1371, 1373 to 
1376, 1368, 1369 and 1372 to 1376. Some other 
documents are Exs.A-10 to A-14. These are kist 
receipts issued in favour of the 1st plaintiff. These 
are roughly for the period from 1961 to 1981. 
These documents also would show that there was 
no partition as alleged by the defendant. In these 
documents, the abovesaid patta No.136 is men- 
tioned. Therefore, the decision of both the courts 
below on the abovesaid two points are certainly 
perverse, in the light of what I have stated above. 
15. In the result, the second appeal is allowed, the 
judgments and decrees of both the courts below 
areset aside and thesuit is decreed for the relief of 
declaration and injunction prayed for with costs 
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throughout, on the footing that the plaintiffs have 
established their title to the suit property and their 
possession thereof. 


BS. 


Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


[Special Original Jurisdiction] 

Present: Janarthanam, J. 

W.P.No.5274 of 1984 2nd March, 1993. 
E ... Petitioner 


The Special Officer, Corporation of Madras and 
others ... Respondents. 


Madras Corporation Engineering Service Rules, 1969 
- Selection for posts of Assistant Executive Engineer 
(Electrical) by direct recruitment and by promotion 
or appointment on deputation - Rules not prescrib- 
ing any ratio between graduates and diploma hold- 
ers for promotion to the post or any other recruit- 
ment - Corporation. Council if competent to frame 
promotion policy by way of resolution. 

On the principles evolved by the Supreme Court 
in Shaukat Narayan Deshpande v. Maharashtra 
Industrial-Development Corporation, (1992) 2 Scale. 
257and V. Balasubramaniam v. Tamil Nadu Hous- 
ing Board, A.I.R. 1988 S.C. 6, to say that the Corpo- 
ration Council was competent enough to frame a 
promotional policy by way of resolution, in the 
absence of statutory rules governing the situation 
does not merit any substance. [Para. 13] 
Cases referred to: 

Shamkant Narayan Deshpande v. Maharashtra 
Industrial Development 

Corporation, (1992) 2 Scale. 257. [Para. 11] 

State of Jammu and Kashmir v. Tirloki Nath Khosa, 
ALR. 1974 S.C. 1: (1974)1 S.C.R. 771. [Para. 11] 
Mysore State Road Transport Corporation v. Gopi- 
nath Gundachir, (1968)1 S.C.R. 767: A.I.R. 1968 
S.C. 464. [Para. 11] 

V. Balasubramaniam v. Tamil Nadu Housing Board, 
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A.I.R.1988 S.C. 6. [Para. 12] 

Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorarified mandamus, calling for the records of 
the second respondent, the Commissioner, Cor- 
poration of Madras, Madras-3, connected with his 
order made in his memorandum G.D.C.No.A1/ 
9219/79, dated 9.3.1984, and quash the said order 
insofar as it affects the petitioner herein and to 
direct the respondents 1 and 2 promote the peti- 
tioner as Assistant Executive Engineer (Electri- 
cal) in any one of the vacancies arising in the place 
of Messrs.M.A.Sundaram and S.A.Nahalingam. 
G.Desappan, for Petitioner. 

N.Kannadasan, for Respondent Nos.1 and 2. 
P.Balasubramani, Additional Government Pleader, 
for Respondent No.3. 

C.T.Mohan, for Respondent No. 4. 
S.Chidambaranathan, for Respondent No.5. 

The Court made the following 

ORDER:- The petitioner K.Jayachandran had 
been appointed as Surveyor while the 5th respon- 
dent M.Rukmangedan had been appointed as 
Assistant Supervisor in the Electricity Depart- 
ment of the Corporation of Madras on 25.11.1965 
by the proceedings of the second respondent 
Commissioner made in ELDC No.A3/5076/65. In 
the said proceedings, eight appointments had been 
made and the 5th respondent and the petitioner 
were respectively shown in serial nos. 2 and 3. All 
the appointees in the said proceedings were 
directed to report for duty to the Electrical Engi- 
neer, Corporation of Madras, Ripon Buildings, 
Madras, within three days of the receipt of the 
memorandum with their certificates, in original, 
traceable to their qualifications, date of birth etc. 
for verification and medical examination. If they 
failed to report for duty within the time specified, 
the appointment orders issued will be treated as 
automatically cancelled. 

2. The petitioner joined duty on 26.11.1965 while 
the 5th respondent on 27.11.1965. Both are 
diploma holders in Electrical Branch, having passed 
LEE. The posts of surveyor and Assistant Super- 
visor were recognised as equivalent and inter- 
changeable. 

3. In G.O.Ms.No.31, RD & LA Department, dated 
7th January, 1969, rules relating to the Madras 
Corporation Engineering Service came into force. 
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In the terms of the said rules, the post of the 
Assistant Executive Engineer (Electrical) is 
selected both by direct recruitment and by promo- 
tion or appointment on deputation. In the case of 
promotion, the qualification prescribed is that the 
candidate possessing a Degree in Electrical Engi- 
neering from a recognised University or an Insti- 
tution is eligible, provided he served as a Supervi- 
sor in the Corporation Subordinate Service for a 
period not less than five years. Similarly in the case 
of Diploma Holders, the service in the Corpora- 
tion Subordinate Service for a minimum period of 
15 years was necessary. The rules relating to reser- 
vation were confined to appointments by direct 
recruitment alone and not to those by promotion. 
Further, there is no rule prescribing any ratio 
between the graduates and diploma-holders for 
promotion or any other recruitment. 

4. The Corporation Council, by its resolution 
No.79/1973, dated 7.2.1973, approved the ratio of 
1:1 (one degree-holder:one diploma-holder) in 
the matter ofappointment to the post of Assistant 
Executive Engineer (Electrical). On the basis of 
the resolution, a panel consisting of four persons, 
adopting the ratio of one Degree-holder; One 
Diploma Holder, namely, P.Seshachalam (B.E.), 
(4th respondent), M.Rukmangadan (5th respon- 
dent L.E.E.) S.Veeraraghavan (6th respondent 
B.E.) and K-Jayachandran (petitioner-L.E.E.), was 
said to have been prepared and in the preparation 
of the said panel, the second respondent-Commis- 
sioner was said to have proceeded on the pre- 
sumption that the 5th respondent was senior to 
the petitioner. 

5. Two vacancies arose in the post of Assistant 
Executive Engineer, consequent to the promo- 
tion of one M.ASubramaniam as Divisional 
Executive Engineer and the other due to leave 
vacancy of one K.A.Nagalingam. Consequently, 
the first two persons in the panel, namely, 
P.Seshachalam (4th respondent) and 
M.Rukmangadan (5th respondent) had been 
temporarily promoted and appointed as the 
Assistant Executive Engineer (Electrical), in the 
existing vacancies, by virtue of the memorandum 
of the Corporation made in GDC.No.A1/9219/79, 
dated 9.5.1984. Consequent to their appointment, 
they had been in the promotional posts and the 
appointments so made were sent to the Govern- 
ment for approval. 

6. The petitioner, contending that he was senior to 
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respondents 4 to 6 on the basis of his length of 
service in the Corporation of Madras; that further 
there was no provision in the rules prescribing 
fixation of ratio between degree-holders and 
diploma-holders; that the Council resolution can- 
not introduce an amendment to the statutory rules 
prescribed by the Government under the Legisla- 
tive power and that therefore, the promotion of 
respondents 4 and 5 as Assistant Executive Engi- 
neers cannot be sustained in law, came forward 
with the present action under Art.226 of the 
Constitution praying for issue of writ of certiorari- 
fied mandamus to quash the impugned order dated 
9.3.1984 of the second respondent and to direct 
respondents 1 and 2 to promote him as Assistant 
Executive Engineer (Electrical). 
7. Respondents 1 and 2 put forth a plea that in the 
absence of any specific provision in the rules for 
fixation of ratio, the council, in order to achieve 
administrative efficiency, fixed the ratio of 1:1 
between degree and diploma-holders in the Engi- 
neering Services for the purpose of promotion to 
the post of Assistant Executive Engineer, that 
such fixation of ratio done by the Council cannot 
be stated to be beyond its competency and that in 
that view of the matter, the impugned appoint- 
ments are valid in law. 
8. Learned counsel appearing for the petitioner 
put forth two contentions thus: 
(i) In the absence ofanystatutory rules govern- 
ing; the promotion to the post of the Assistant 
Executive Engineer from the case of Junior 
Engineer, the Corporation Council, under the 
facade of a resolution cannot usurp the Legis- 
lative power in fixing a ratio between the 
degree and diploma-holders as eligible criteria 
for promotion to the post of Assistant Execu- 
tive Engineer and appoint respondents 4and 5 
before over the resolution got the approval of 
the Government. 
(ii) The length of service reckoned from the 
date of joining duty, if taken into account, the 
petitioner alone is the seniormost in the cate- 
gory of Junior Engineer eligible to be 
appointed in the vacancy arising in the promo- 
tional post of Assistant Executive Engineer 
(Electrical), in preference to that of respon- 
dents 4 to 6. 
9. Learned counsel appearing for the respondents 
would however repel those contentions. 
10. There is no pale of controversy that there is no 
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rule governing the appointments of the category 
of Junior Engineers in the Corporation Subordi- 
nate Service having different educational qualifi- 
cations, namely, Degree and Diploma, to the next 
category of promotional post of Assistant Execu- 
tive Engineer (Electrical). In such a predicament 
situation, the Corporation Council, motivated by 
best of intentions to increase the efficiency of 
service, thought fit to introduce a promotional 
policy by fixing 1:1 ratio between the degree and 
diploma holders, in the Engineering Service for 
purpose of promotion, thereby creating a placid 
atmosphere of conceded service among the 
degree and diploma holders holding the posts. 
With a view to get the approval of the policy so 
framed, the resolution, in fact, had been forwarded 
to the Government for favour of approval. Before 
such approval actually came, promotions were 
given to the ingumbents in office, having the requi- 
site qualifications, according to the policy framed. 
The fact remains that the promotions were given 
to respondents 4 and 5 according to the policy 
framed even in the year 1984 and they also imme- 
diately joined and continued in service without 
any interruption whatever. Such a position is now 
sought to be it, for the alleged reason of the 
Corporation council not having the requisite power 
to do so. 

11. It is not as if such a question never arose for 
consideration before the apex of the judicial 
administration of the country and the fact is that 
such a question did arise for consideration in 
Shamkant Narayan Deshpande v. Maharashtra 
Industrial Development Corporation, (1992) 2 Scale. 
857. In order to understand the principle evolved 
in that decision on the points raised, better it is, I 
feel, to pen down the background facts and 
accordingly I do so. 

(a) The petitioner a diploma-holder in Engineer- 
ing and holds the post of Executive Engineer in 
the respondent-Corporation. Till 1974, the pro- 
motional post of the Superintending Engineer 
was available both for diploma-holders and 
degree-holders according to merit-cum-seniority. 
This was so according to the practice followed by 
the-Corporation without making any rules or regu- 
lations in that behalf. In 1974, the Corporation 
made regulations by passing a resolution and 
continued the same practice. ‘Admittedly, the 
regulations were not made under Sec.64 of the 
Maharashtra Industrial Development Act, 1961 


MLJ 36 


(hereinafter referred to as the ‘Act’) under which 
the respondent-Corporation was created. There- 
after in 1988, the Corporation passed a resolution, 
for the first time, making 75 per cent of the posts 
of Superintending Engineers available to the 
Executive Engineers holding degrees and 25 per 
cent to the Executive Engineers who were 
diploma-holders. This resolution was also admit- 
tedly not a regulation made under the said Sec.64. 
But for this resolution, the petitioner who was 
senior to respondent No.2 would have been pro- 
moted to the post of Superintending Engineer on 
3tst October, 1990. However, since respondent 
No.2 was a degree holder, he got the benefit of the 
said resolution and was promoted to the said post 
on that date. It is this promotion which was chal- 
lenged by the petitioner by a writ petition in the 
High Court. The High Court dismissed the said 
petition. Consequently, the matter had been against 
before the Supreme Court. 
(b) Two contentions were raised before the 
Supreme Court and they are couched in the fol- 
lowing terms: 
(1) that no classification could be made along 
the Executive Engineers on the basis of their 
educational qualifications for the purpose of 
promotion to the post of Superintending 
Engineer, since they belong to the same cadre 
of Executive Engineers and do the same work. 
There was also a common seniority list of the 
Executive Engineers maintained. Hence the 
classification was discriminatory in nature and 
violative of Arts.14 and 16o0f the Constitution. 
(2) that if at all such a discrimination was 
permissible, it could be made only by a statu- 
tory rule or regulation framed under Sec.64 of 
the said Act. A mere resolution or an executive 
instruction could not effect such discrimina- 
tion. 
(c) The Supreme Court found no merit in either of 
those contentions by observing thus: 
“It is now well-settled that for the purposes of 
promotion, a valid classification can be made 
among the members holding the same post on 
the basis of their qualifications. In State of 
Jammu and Kashmir v. Tirloki Nath Khosa & 
Ors., AIR. 1974 S.C. 1: (1974)1 S.C.R. 771, a 
Constitution Bench of this Court has clearly 
held that such a classification is permissible 
and does not violate Arts.14 and 16 of the 
Constitution....As regards the next 
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contention, admittedly neither the practice 
followed till 1988, nor the resolution passed by 
the respondent-Corporation in 1988 was a regu- 
lation passed in accordance with Sec.64 of the 
Act. It is well settled that in the absence of a 
rule or regulation, the authority can prescribe 
service conditions by executive instructions 
and this is what was done till the year 1988 and 
is also sought to be done since 1988 by the 
impugned resolution. 
The proposition that in the absence of the 
rules and regulations, the authority can act by 
executive instructions finds direct support in 
Mysore State Road Transport Corporation v. 
Gopinath Gundachir, (1968)1 S.C.R. 767: A.LR. 
1968 S.C. 464 and V.Balasubramaniam y. Tamil 
Nadu Housing Board and others, A.1.R. 1988 
S.C. 6. 
12. While considering similar provisions in the 
Tamil Nadu Housing Board Act, 1961 on an ear- 
lier occasion, what the Supreme Court expressed 
in the case of V.Balasubramaniam v. Tamil Nadu 
Housing Board, A.I.R.1988 S.C. 6, is quite relevant, 
“... The regulations were submitted by the Board 
tothe Government for its approval after the 
said resolution was adopted by the Board. Until 
the regulations were approved and confirmed 
` by the State Government, the Board had nec- 
essarily to take decisions in accordance with 
certain norms laid down by it as regards the 
modes of appointment of officers and staff of 
the Board. These decisions cannot be invali- 
dated merely on the ground that the regula- 
tions had not yet been promulgated in accor- 
dance with law”. 
13. On the principles evolved by the Supreme 
Court in the aforesaid two decisions, to say that 
the Corporation Council was not competent enough 
to frame a promotional policy by way of resolu- 
tion, in the absence of statutory rules governing 
the situation does not merit any substance. 
14. In view of what has been stated above, the 
petitioner, being a diploma-holder, cannot claim 
precedence in seniority, by virtue of his length of 
service, over respondents 4 and 5, degree-holders 
to the promotional post of Assistant Executive 
Engineer. 
15. What remains to be considered is inter se 
seniority between him and the 5th respondent, 
both being diploma-holders. As adverted to ear- 
lier, both of them had been appointed on one and 
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the same day in the same proceedings along with 
others as Surveyor or Assistant Supervisor. All 
those appointees, as earlier stated, were directed 
to join duty within a prescribed period of three 
days from the date of receipt of the order of 
appointment. The order of appointment however 
appointed the appointees in specified serial 
numbers. Serial numbers allotted to the 5th 
respondent and the petitioner are respectively 2 
and 3. There is however a variance in the dates of 
their joining duty. The petitioner, in fact, joined 
duty on 26.11.1965 while the 5th respondent joined 
duty on a day later, namely, 27.11.1965. It is by 
virtue of such date of joining duty, the petitioner 
is claiming seniority over the 5th respondent in 
the year 1984. Of course, there is no specific 
indication by specific verbal expression that the 
order of seniority will be according to the place- 
ment of persons in the serial numbers in the 
appointment order. However, the said appoint- 
ments, the Memorandum says, were ordered ona 
temporary basis for a period not exceeding one 
year without right of probation. If however per- 
sons are appointed on one and the same day anda 
common proceeding is issued to all of them 
requiring them to join within a specified period, it 
is taken for granted in the normal run of things 
that the persons appointed in serial numbers are 
taking their seniority according to which they are 
appointed, notwithstanding the fact that they joined 
duty on different dates, though within the time 
specified. Taking that aspect into account and the 
fact that the said appointment was temporary 
‘without right of probation and also the further 
factor of the petitioner keeping dormant and 
silent without even raising his little finger for 
nearly two decades, necessary conclusion to be 
reached is that the petitioner recognised the 5th 
respondent as his senior all along. Further, the 
impugned order is not shown to suffer from any 
vice or infirmity. 

16. The writ petition, as such, deserves to be 
dismissed and is accordingly dismissed. Rule nisi 
issued is discharged. No costs. 

BS. Petition dismissed. 


I] Abdul Jabbar Sahib (died) v. Abdul Hafiz Sahib (Thangamani, J.) 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamani, JJ. 
A.S.Nos.872 and 873 of 1982 10th February, 1993. 


C.Abdul Jabbar Sahib (died) and others 
...Appellants 

v. 

C. Abdul Hafiz Sahib and others ... Respondents. 


Evidence Act (I of 1872), Secs.107 and 108 - 
Respective scope of - Presumptions under, when 
come into play - Difference between - Burden of 
proof- Exact date of death not proved - Presumption 
if can be drawn that earliest date on which death 
could be presumed is date on which suitis filed - 
Onus of proving exact time of death. 

Under Secs.107 and 108 of the Evidence Act, 
when the question is whether a man is alive or 
dead and it is shown that he was alive within thirty 
years, the burden of proving that he is dead is on 
the person who affirms it. Provided that when the 
question is whether a man is alive or dead and it is 
proved that he has not been heard of for seven 
years by those who would naturally have heard of 
him, the burden of proving that he is alive is 
shifted to the person who affirms it. Sec.107 deals 
with the presumption of continuation of life whereas 
Sec.108 deals with the presumption ofdeath. Both 
the presumptions under Secs.107 and 108 come 
into play after a suit is instituted. While initially 
the presumption of life extends over the whole 
period of thirty’years, when it is displaced, the 
presumption of death extends over the whole period 
when the person is ‘unheard of. There is no war- 
rant on the language of Sec.108 for the view that if 
the exact date of death is not proved, the earliest 
date on which the death could be presumed is the 
date on which the suit is filed. The exact time of 
death is not a matter of presumption but 1s a 
matter of evidence, the onus of proof being cast 
not under Sec.108 but under the general principle 
of burden of proof. [Para. 6] 

- Cases referred to: 

Mad. Hafiz v. Mirza Md. Zakariya, 42 M.L.J. 248: 
LL.R. 44 All. 121: L.R. 49 LA. 9: 20 A.LJ. 27: 26 
C.W.N. 297: 35 C.L.J. 126: 15 L.W. 377: 65 I.C. 79: 
1922 M.W.N. 89: 30 M.L.T. 224: ALR. 1922 P.C. 
23. [Para. 4] 
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Mad. Khalil Khan v. Mahabub Ali Mian, A.I.R. 1949 
P.C. 78. {Para. 4] 

Sidramappa v. Raja Shetty, ALR. 1970 S.C. 1059: 
(1970)1 S.C.J. 857: 1970 S.C.D. 196. [Para. 4] 
Moolla Cassim v. Moolla Abdul Rahim, I.L.R. 33 
Cal. 173 (P.C.). [Para. 7] 

Appeals against the decrees of the Subordinate 
Judge, Vellore, dated 4.9.1982 in O.S.Nos.878 and 
879 of 1979, respectively. 

The Judgment of the Court was delivered by 
Thangamani, J.: One Abdul Jabbar Sahib is the 
first appellant in both the appeals. Since he died 
pending appeals his legal representatives appel- 
lants 2 to 8 were brought on record. Respondents 
1to3 Abdul Hafiz Sahib, Abdul Wahid Sahib and 
Abdul Majid Sahib are the brothers of the first 
appellant. Plaint ‘A’ Schedule properties were 
allotted to theshare of theirsister Kurshidunnissa 
Begum in an earlier partition suit. Respondents 2 
and 3 Abdul Wahid Sahib and Abdul Majid Sahib 
left the family in or about 1958 and they had not 
been heard of for all these years. Kurshidunnissa 
Begum died intestate on 18.2.1971. The first 
appellant herein instituted O.S.No.260 of 1973 
against the present first respondent Abdul Hafiz 
Sahib and the other two brothers for partition and 
separate pøssession of his 1/4 share in the proper- 
ties left by their sister. In that plaint he claimed 
that the three brothers are the only heirs of 
Kurshidunnissa Begum, that respondents 2 and 3 
had left the family in or about 1958, that their 
whereabouts were not known and that each brother 
was entitled to a 1/4 share in the properties. The 
first respondent did not dispute the fact that the 
other two brothers were not heard of for a long 
number of years and that they have been treated as 
dead. The suit ended in a compromise ordering 
partition and separate possession of the first 
appellant’s 1/4 share in the properties. Ex.A-1 is 
the certified copy of the preliminary decree dated 
19.4.1977 in that suit. Evidently respondents 2 and 
3 were ex parte therein. Ex.A-2 the certified copy of 
the final decree dated 31.1.1979 discloses that as 
per the terms of the compromise entered into 
between the first appellant and the first respon- 
dent herein the present ‘B’ Schedule properties 
were allotted to the share of the first appellant in 
full quit of his claim in that suit. The ‘C’ Schedule 
properties, the subject matters of these appeals 
are the remaining ‘properties of Kurshidunnissa 
Begum with the first respondent. The first 
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appellant instituted O.S.Nos.878 and 879 of 1979 
claiming a moiety in the shares of Abdul Wahid 
Sahib and Abdul Majid Sahib in the property of 
theif'sister Kurshidunnissa Begum. Respondents 
4to 6 are purchasers ofitem 1 of ‘C’ schedule from 
the first respondent pending suit. 

2. The first respondent resisted the suit mainly on 
the ground that the first appellant who was aware 
of the disappearance of the two brothers about 25 
years prior to his institution of O.S.No.260 of 1973 
and thereby who became entitled to a half share in 
the plaint ‘A’ schedule properties having restricted 
his claim to an 1/4th share therein is barred under 
O.2, Rule 2, C.P.C. from agitating his right once 
again. Though his attention was drawn to this 
aspect, he did not choose to amend the plaint in 
that suit so as to include the whole of the relief. 
Instead, he entered intoa compromise agreeing to 
take some specified properties in full satisfaction 
of his claim to succeed to his share in the sister’s 
properties. 

3. The trial Court agreed with the contention of 
the first respondent that the suit was barred under 
0.2, Rule2, C.P.C., and accordingly dismissed the 
actions without costs. And these appeals are 
directed against the said decision. 

4. Miss.O.K.Sridevi, learned counsb! for the 
appellants submitted that while all other issues 
were found in her favour by the trial court her 
claim had been negatived only on the ground that 
the suits are not maintainable under O.2, Rule 2, 
C.P.C. The trial Court took that view on the basis 
that the two brothers respondents 2 and 3 should 
have been presumed to be dead when O.S.No.260 
of 1973 came to be instituted. But the presump- 
tion under Sec.107 of the Evidence Act arises only 
when the inherintance to the estate of the two 
missing brothers is in dispute. The parties did not 
join issues in O.S.No.260 of 1973, regarding the 
properties of respondents 2 and 3. What was in 
controversy in that suit was in respect of the 
inheritance from the sister. Since the causes of 
action in the earlier and later actions are different, 
there is no scope for invoking the provision of O.2, 
Rule 2, C.P.C. In Md. Hafiz v. Mirza Md. Zakariya, 
42 M.L.J. 248: LL.R. 44 All. 121: L.R. 49 LA. 9: 20 
A.L.J. 17: 26 C.W.N. 297: 35 C.LJ. 126: 15 L.W. 
377: 65 I.C. 79: 1922 M.W.N. 89: 30 M.L.T. 224: 
AIR. 1922 P.C. 23, the Privy Council laid down 
that the cause ofaction referred to in the ruleis the 
cause of action which gives occasion to, and forms 
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the foundation of the suit, and if that cause 
enables a man to seek for larger and wider relief 
than that to which he limits his claim, he cannot 
afterwards seek to recover the balance by inde- 
pendent proceedings. Again in Md. Khalil Khan v. 
Mahabub Ali Mian, A.I.R. 1949 P.C. 78, the Privy 
Council has pointed out that the correct test in 
cases falling under O.2, Rule 2 is whether the 
claim in the new suit is in fact founded upon a 
cause of action distinct from that which was the 
foundation for the former suit. The cause ofaction 
means every fact which will be necessary for the 
plaintiff to prove if traversed in order to support 
his right to the judgment. In Sidramappa v. Raja 
Shetty, AIR. 1970 S.C. 1059: (1970)1 S.C.J. 857: 
1970 S.C.D. 196, it is held that the requirement of 
O.2, Rule 2, is that every suit should include the 
whole of the claim which the plaintiffis entitled to 
make in respect of a cause of action. ‘Cause of 
action’ means the ‘cause of action for which the 
suit was brought’. Cause of action is a cause of 
action which gives an occasion for and forms the 
foundation of the suit. If that cause of action 
enables a person to ask fora larger and wider relief 
than that to which he limits his claim, he cannot 
afterwards seek to recover the balance by inde- 
pendent proceedings. Where the cause of action 
onthe basis of which the previous suit was hrought 
does not form the foundation of the subsequent 
suit and in the earlier suit the plaintiff could not 
have claimed the relief which he sought in the 
subsequent suit, the plaintiffs subsequent suit is 
not barred by O.2, Rule 2. On the basis of the 
above decisions learned counsel for the appellants 
submitted that since the relief claimed in the 
present actions is not one which could have been 
asked for in the earlier suit, there is no bar under 
0.2, Rule 2, C.P.C. 

5. However, we have to bear in mind that in the two 
present suits the first appellant has asked for his 
share in the properties of his two missing brothers 
who inherited the same from their sister Kurshidun- 
nissa Begum. So he can succeed if only he is able to 
establish that the two brothers succeeded to the 
estate of Kurshidunnissa Begum on her death on 
8.2.1971. In this connection, it is pertinent to note 
that as per Ex.B-1 the first appellant himself had 
taken the stand in O.S.No.260 of 1973 that the two 
missing brothers had left the family about 25 years 
prior to the institution of that suit and since then 
their whereabouts were not known. This fact is 
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conceded by the first respondent herein also in 
Ex.B-2 the certified copy of his written statement 
in that suit. So it is common ground that respon- 
dents 2. and 3 herein left the family in or about 1958 
and they were not heard of when Kurshidunnissa 
Begum died on 8.2.1971. Now the burden is on the 
first appellant to plead and prove that his other 
two brothers were alive and succeeded to the 
estate of their sister along with him and the first 
respondent. In other words the real controversy is 
whether present respondents 2 and 3 werealive on 
8.2.1971. Besides his abovesaid averment in his 
plaint in O.S.No.260 of 1973 the first appellant as 
P.W.1 states in his evidence that the second 
respondent had left the family 20 years and the 
third respondent left the family 15 years prior to 
his deposing in Court on 3.8.1982. According to 
him, the brothers were not heard of since 1962 and 
1967. From these years onwards there is no infor- 
mation about them. Their relatives also do not 
know about their whereabouts. In O.S.No.260 of 
1973 these brothers did not claim their shares in 
the properties of their sister. Besides as per Ex.B- 
5 in his affidavit in LA.No.2560 of 1971 in O.P.No.256 
of 1956 the first appellant himself had sworn that 
his sister died leaving no issue and her husband 
and parents died long ago and that his elder brother 
Abdul Hafiz and himself alone had become the 
heirs and residuaries and they are in possession of 
all her properties. These factors would indicate 
that admittedly the two missing brothers were 
treated as dead even before the death of Kurshidun- 
nissa Begum. While so, it is not open to the first 
appellant now to say that the missing brothers 
were alive when succession opened to the estate of 
his sister on 8.2.1971. Even if such a plea is avail- 
able, the burden is on the first appellant to prove 
it as a fact by evidence. 

6. Under Secs.107 and 108 of the Evidence Act 
when the question is whether a man is alive or 
dead and it is shown that he was alive within thirty 
years, the burden of proving that he is dead is on 
the person who affirms it. Provided that when the 
question is whether a man is alive or dead, and it 
is proved that he has not been heard of for seven 
years by those who would naturally have heard of 
him, if he is alive the burden of proving that he is 
alive is shifted to the person who affirms it. The 
presumptions under these provisions cannot help 
the appellant in any manner. Sec.107 deals with 
the presumption of continuation of life, whereas 
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Sec.108 deals with the presumption of death. Both 
the presumptions under Secs.107 and 108, come 
into play after a suit is instituted. While initially 
the presumption of life extends over the whole 
period of thirty years, when it is displaced, the 
presumption of death extends over the whole period 
when the person is ‘unheard of. There is no war- 
rant on the language of Sec.108 for the view that if 
the exact date of death is not proved, the earliest 
dates on which the death could be presumed is the 
date on which the suit is filed. The exact time of 
death is not a matter of presumption but is a 
matter of evidence, the onus of proof being cast 
not under Sec. 108, but under the general principle 
of burden of proof. Here the positive plea and 
evidence of the first appellant in the earlier pro- 
ceedings were that his brothers were not heard of 
15 to 20 years prior to the demise of their sister. 
7.In Moolla Cassim v. Moolla Abdul Rahim, L.L.R. 
33 Cal. 173 (P.C.), the appellant through his 
father, one of the children of a Mohomedan, claimed 
a share in the property of his grand father, who 
died in 1884. It appeared that the father disap- 
peared in 1870 and had not since been heard of. 
Held, that the onus was on the appellant to prove 
that his father survived the grandfather, failing 
which proof the share he claimed would go to the 
brothers and sisters of the missing man as prefer- 
able heirs to the appellant. In the present action 
also the appellant was not able to prove by any 
evidence that his missing brothers had survived 
his deceased sister. Instead he himself had posi- 
tively pleaded that the two brothers were missing 
and not heard of long prior to the demise of 
Kurshidunnissa Begum. 

8. Evidently, the first appellant has failed to estab- 
lish that when succession opened to the estate of 
Kurshidunnissa Begum on her death on 8.2.1971 
his two other brothers were alive and succeeded to 
their respective shares. While so, his claiming a 
right in those properties does not at all arise. 
Further, as per the compromise memo in O.S.No.260 
of 1973 he opted to be content with some specific 
properties in full quit of his claim to the estate of 
his sister then remaining with the first respondent. 
And in this view of the matter we do not feel 
constrained to consider the question whether the 
suit is barred under O.2, Rule 2, C.P.C. 

9. In the result, the appeals are dismissed. No 
costs. 


BS. “=-= Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 

C.R.P.No.1273 of 1993 5th July, 1993. 
The Board of Trustees of the Port of Madras and 
others ... Petitioners 
Mrs Prema R-Elizabeth ... Respondent. 


Constitution of India (1950), Art.227 - Suit for 
declaration that defendant’s communication to 
plaintiff was contrary to provisions of Madras Port 
Trusts Act and Major Port Trusts Act - Ex parte 
temporary injunction granted - Counter and petition 
to vacate temporary injunction filed by defendant - 
Court going on extending injunction wuhout hearing 
the petitions - High Court, if can set aside the order 
in exercise of powers under Art.227. 

In the present case, the court below was going on 
adjourning the hearings of .A.No.356 0f 1993 and 
extending the injunction despite the fact that counter 
was filed on or before 18.3.1993 itself and 
].A.No.5023 of 1993 was also tiled at about that 
time for vacating the interim injunction granted 
by the court below. In the circumstances, the deci- 
sion in Rathinam v. Pavathal, (1991)2 L.W. 688, 
squarely applies to the present case and accord- 
ingly, the impugned order is set aside. /Para. 3] 
Case referred to: 

Rathinam v. Pavathal, (1991)2 L.W. 688. [Para. 2] 
Petition under Art.227 of the Constitution of 
India, praying that the High Court to revise the 
order of the I Assistant Judge, City Civil Court, 
Madras, dated 26.2.1993, and made in I.A.N0.3256 
of 1993 in O.S.No.1719 of 1993. 

A.L.Somayayi, for Petitioners. 

A.S.Santhanam, for Respondent. 

The Court made the following 

ORDER: This civil revision petition under Art.227 
of the Constitution of India has been filed by the 
Port Trust. Thesuit O.S.No.1719 of 1993 has been 
filed by the respondent herein. The said suit is for 
adeclaration that the Port Trust’s communication 
dated 22.12.1992 to the plaintiff pursuant to Board’s 
resolution dated 14.12.1992 is contrary to the 
provisions of the Madras Port Trusts Act and the 
Major Port Trusts Act and for a consequential 
injunction, restraining defendants 2 to 5 not to act 
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f 
as per the abovesaid resolution. 
2 The respondent/plaintiff admittedly was one of 
the five legal advisers to the Madras Port Trust 
and her term expired on 31.12.1992 itself. Pursu- 
ant to the abovesaid resolution dated 14.12.1992 
three out of the abovesaid five legal advisers alone 
were retained for yet another term and the term of 
two others including the respondent/plaintiff was 
not extended. Therefore, the plaintiff filed the 
said suit after she having failed in a W.P.No.2647 
of 1993 filed by her in this Court. In the said suit in 
1.A.No.3256 of 1993, she got an exparte temporary 
injunction, restraining the petitioners herein from 
acting in accordance with the abovesaid resolu- 
tion dated 14.12.1992. The temporary injunction 
was granted on 26.2.1993. It appears subsequently, 
the interim injunction was extended till 15.3.1993. 
The said injunction appears to have been further 
extended till 30.3.1993 and once again on 30.3.1993 
the said injunction was extended till 19.4.1993 and 
once again on 19.4.1993 the said injunction is said 
to have been extended till 16.7.1993. But, on or 
about 18.3.1993, the petitioner filed a counter to 
the said I.A.No.3256 of 1993 and also filed a 
LA.No.5023 of 1993 for vacating the abovesaid 
injunction. Despite the counter in the abovesaid 
LA., the court below, according to the petitioners 
herein, was going on extending the injunction 
without hearing the abovesaid interlocutory 
applications finally. In the circumstances, alone 
the present civil revision petition has been filed 
under Art.227 of the Constitution of India on 
13.4.1993 and this Court was pleased to grant 
interim stay of the abovesaid injunction on 29.4.1993. 
Now C.M.P.No.8351 of 1993 has been filed by the 
respondent/plaintifffor vacating thesaid stay. The 
learned counsel for the petitioners brought to my 
notice the decision in Rathinam v. Pavathal, (1991)2 
L.W. 688, and the relevant provisions of 0.39, 
Rule 3-A, C.P.C. The said decision is also ren- 
dered under Art.227 of the Constitution of India 
and there too the revision was filed against the 
order of injunction passed by the lower court and 
the allegation therein also was that the petition 
for interim injunction was being merely adjourned 
for several hearings without giving a final disposal 
to that petition. In that decision, in such a situ- 
ation this Court has invoked Art.227 of the Con- 
stitution of India. In that connection, the learned 
Judge observed as follows: 

“It is true that the petitioners have remedies 
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available under the Code of Civil Procedure. 
When they have invoked such alternative remedy 
and finding that they could not get justice 
speedily then only they have filed this revision 
under Art.227 of the Constitution and this is 
quite obvious from the facts narrated above. 
Under such circumstances, this Court is not 
helpless to remedy the situation. If Art.227 of 
the Constitution is not available to remedy 
situations like this, I fail to understand under 
what better circumstances, Art.227 of the 
Constitution can be invoked. It may not be out 
of place to just point out that 0.39, Rule 1 of 
the Code of Civil Procedure enumerates the 
circumstances under which temporary injunc- 
tion can be granted. Rule 3 directs the issue of 
notice to the opposite party before granting 
injunction and in the event of grave urgency 
requiring grant of injunction without notice, 
the Court shall record the reason explaining 
the object of granting the injunction and Rule 
3-A, further enjoins the Court to dispose ofthe 
application for injunction within 30 days. In 
spite of all these inbuilt precautions, the Dis- 
trict Judge has thrown overboard all these 
principles and granted interim injunction and 
adding insult to the injury, continued the 
injunction even though the abuse of process of 
court by the plaintiff/petitioner before him 
was Clearly brought to his notice and also 
established before him.” 
3. In the present case also, as indicated above, the 
court below was going on adjourning the hearings 
of the LA.No.3256 of 1993 and extending the 
injunction despite the fact that counter was filed 
on or before 18.3.1993 itself and I.A.No.5023 of 
1993 was also filed at about that time for vacating 
the interim injunction granted by the court below. 
In the circumstances, the abovesaid decision squarely 
applies to the present case and accordingly, the 
impugned order is set aside and I direct the court 
below to finally dispose of I.A.Nos.3256 of 1993 
and 5023 of 1993 as expeditiously as possible 
within two weeks from the date of receipt ofa copy 
ofthis order. The civil revision petition is allowed. 
No costs. 


BS. ---- Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Janarthanam, J. 


S.A.No.1808 of 1992 


The Superintending Engineer, Tamil Nadu 
Electricity Board, Erode and others ...4ppellants 
v. 
Uchappa Gounder 


20th January, 1993. 


.. Respondent. 


Electricity Act (IX of 1910), Sec.26(6) - Electric 
meter defective even at time of installation - Running 
inreverse direction and notrecording 2/3rd of energy 
consumed - No fraud on part of consumer - Board 
without reference to Electrical Inspector raising an 
additional demand for period from 17.11.1977 to 
2.9.1982 - No opportunity given to consumer before 
quantification of energy not recorded by meter - 
Demand if can be sustained. 

There is no pale of controversy, that the meter, 
even at the time of installation was defective, the 
consequence of which was that the meter ran in 
reverse direction thereby not recording 2/3rd of 
the electrical energy consumed. It is thus plain 
that there was no fraud on the part of the con- 
sumer, the plaintiff, in tampering with the meter, 
thereby taking away the jurisdiction of the deter- 
mination of the dispute by a reference to the 
Electrical Inspector as contemplated by Sub-sec.(6) 
of Sec.26 of the Electricity Act, 1910. Admittedly, 
the dispute had not been referred by the Board for 
determination. The Board itself seizing power 
from guidelines and administrative instructions 
issued, found the defect in the meter and made the 
questionable demand for the 2/3rd of the actual 
consumption of the electrical energy not recorded 
right from the installation of the meter namely 
from 17.11.1977 till the date of removal of the 
meter which event happened on 2.9.1982, that is to 
say, for about 4 years and 10 months. No opportu- 
nity, admittedly, had been given before the quan- 
tification of the demand for consumption of the 2/ 
3rd of the electrical energy not recorded by the 
meter. Even in the case of quantification of the 
amount by the Electrical Inspector in case of 
reference to him, he cannot quantify the amount 
for actual consumption of electrical energy not 
recorded for a period in excess of six months ahd 
even in such a case, an opportunity has to be 
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provided to the consumer before even such a 
demand is made. In the case on hand, nosuch thing 
happened and the reasons given by the Board for 
not adhering to the statutory provisions as adum- 
brated in Sec.26(6) of the Indian Electricity Act 
was that they followed the administrative instruc- 
tions and guidelines in quantifying the amount for 
the consumption of electrical energy not recorded. 
Such an administrative instruction or guideline 
can, by no stretch of imagination be stated to 
override the statutory provisions. It is clear that 
both the trial as well as the lower appellate courts 
did not at all make an error of law when they 
expressed that the demand made by the Board was 
not in accordance with the provisions of law. 
[Paras. 11, 12 & 14] 
Cases referred to: 
Madhya Pradesh Electricity Board v. Basantibai, 
(1988)1 S.C.C. 23: (1988)1 S.C.J. 20: 1988 S.C.C. 
(CrL) 23: ALR. 1988 S.C. 71. [Para. 13] 
C.S.Krishnamurthy, for Appellants. 
The Court delivered the following 
JUDGMENT: The appellants were the defen- 
dants while the respondent was the plaintiff in the 
suit. 
2. The plaintiff filed the suit O.S.No.163 of 1987 
on the file of the District Munsif’s Court, Sathyaman- 
galam which is one for the reliefs of decision and 
injunction. 
3. Service connection No.44 of Pudhuppeerka- 
davu village originally stood in the name of one 
Kariyakkal, who is none else than the mother of 
the plaintiff. The said service connection was 
intended for consumption of electrical energy for 
the purpose of irrigating the lands by means of an 
electrical motor installed in the pumpsetsituateat 
S.No.327, In the partition that took place in the 
family, the said service connection and certain 
lands were allotted to theshare of the plaintiffand 
since such allotment, he had been consuming 
electrical energy through that service connection 
for irrigating the lands. The motor installed to the 
service connection was a three phase motor and it 
had been installed on 17.11.1977. 
4. The Officials of the Electricity Board inspected 
the meter on 18.8.1982 and during the course of 
inspection, it was found out that there was defect 
in the motor so installed and consequently, the 
eter had been removed for test check by the 
fficials of the Board on 2.9.1982 and on such test 
it was found out that because of the defect, 2/3rd of 
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the electrical energy consumed from the date of 
installation namely 17.11.1977 till the date of its 
removal, namely, 2.9.1982 was not at all recorded. 
Consequently, the Electricity Board revised the 
bill and raised an additional demand quantified in 
an additional sum of Rs.12,545.70 by the issuance 
of a notice dated 22.12.1982 threatening discon- 
nection of the service connection, in default of 
payment on or before 30.12.1982. Consequently, 
the plaintiff filed the suit for the aforesaid reliefs 
contending that the demand so made and the 
threat of disconnection, in case of failure to com- 
ply with the demand is illegal. 

5. The defendants, in turn, resisted the suit by 
contending that the suit filed as such is not main- 
tainable, as the service connection stands only in 
the name of the mother of the plaintiff by name 
Kariyakkal that even otherwise, the demand so 
made is just and proper, inasmuch as the demand 
representing the non recording of the actual con- 
sumption ofelectrical energy is in accordance with 
law, guidelines and administrative instructions. 
6. Learned District Munsif, on consideration of 
the materials placed by the respective parties on 
the necessary and requisite issues framed, how- 
ever decreed the suit as prayed for with costs. 

7. The aggrieved defendants filed appeal in 
A.S.No.33 of 1990 on the file of the Subordinate 
Judge, Gobichettipalayam, who in turn, on 
perusal of the materials available on record and 
after hearing the arguments of the respective learned 
counsel for the parties, concurring with the find- 
ings recorded by the trial court, dismissed the 
appeal with costs, giving rise to the present action. 
8. The trial court, on the two vexed questions 
raised as respects the maintainability of thesuit as 
well as the legality or otherwise of the demand 
made by the Board, recorded findings that the suit 
as filed is maintainable and that the demand made 
by the Board is not in accordance with the provi- 
sions of law. It is only on those findings, the suit 
had been decreed. 

9. The trial court on the first question, on consid- 
eration of evidence placed as to partition that took 
place in the family of the plaintiff, found that the 
plaintiff had been allotted lands and the service 
connection in question and he had been actually 
consuming electrical energy on the date when the 
inspection took place. Such a finding further gets 
reinforced when especially the defendants did not 
at all dispute the question of partition and 
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allotment of certain lands and the service connec- 
tion in question to the plaintiff. In such a circum- 
stance, the plaintiff alone must be deemed to be 
the consumer of the electrical energy, irrespective 
of the fact whether the service connection stood 
transferred in his name or notand consequently, if 
a questionable demand had been made, he must be 
having every right to resist the demand so made 
and in this view of the matter, the suit filed by him 
on the basis of the questionable demand cannot be 
stated to be not maintainable. This aspect of the 
matter, purely revolving on the question of fact 
had been duly taken into consideration not only by 
the trial court but also by the lower appellate court 
andsuch a concurrent finding therefor calls for no 
interference. 
10. As respects the legality or otherwise of the 
demand, both the trial as well as the lower appel- 
late courts took into consideration the effect and 
consequence to be flowing from the non obser- 
vance of the statutory provision adumbrated under 
Sub-sec.(6) of Sec.26 of the Indian Electricity Act, 
1910, which is in the following terms: 
“Where any difference or dispute arises as to 
whether any meter referred to in Sub-sec.(1) is 
or is not correct, the matter shall be decided, 
upon the application of either party, by an 
Electrical Inspector; and where the meter has, 
in the opinion of such Inspector ceased to be 
correct, such Inspector shall estimate the amount 
of the energy supplied to the consumer or the 
electrical quantity contained in the supply, 
during such time, not exceeding six months as 
the meter shall not, in the opinion of such 
Inspector, have been correct but save as afore- 
said, the register of the meter shall in the 
absence of fraud, be conclusive proof of such 
amount or quantity; 
Provided that before either a licence or a con- 
sumer applies to the Electrical Inspector 
under this sub-section he shall give to the 
other party not less than seven days’ notice of 
_his intention so to do” 
11. In the instant case, there is no pale of contro- 
versy-that the meter, even at the time of installa- 
‘tion was defective, the consequence of which was 
that the meter ran in reverse direction, thereby not 
recording 2/3rd of the electrical energy consumed. 
„Itis thus plain that there was no fraud on the part 
of the consumer, the plaintiff in tampering with 
the meter, thereby taking away the jurisdiction of 
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the determination of the dispute by a reference to 
the Electrical Inspector, as contemplated by Sub- 
sec.(6) of Sec.26, as extracted supra. Admittedly, 
the dispute had not been referred to by the Board 
for determination. The Board itself seizing power 
from guidelines and administrative instructions 
issued, found the defect in the meter and made the 
questionable demand for the 2/3rd of the actual 
consumption of the electrical energy not recorded 
right from the installation of the meter namely, 
from 17.11.1977 till the date of removal of the 
meter, which event happened on 2.9.1982, that is 
tosay, for about 4 years and 10 months. No oppor- 
tunity admittedly had been given before the quan- 
tification of the demand for consumption of the 2/ 
3rd of the electrical energy not recorded by the 
meter. 
12. Even in the case of the quantification of the 
amount by the Electrical Inspector in case of 
reference to him, he cannot quantify the amount 
for actual consumption of electrical energy not 
recorded for a period in excess of six months and 
even in such a case, an opportunity has to be 
provided to the consumer before ever such a demand 
is made. In the‘case on hand, no such thing hap- 
pened and the reasons given by the Board for not 
adhering to the statutory provisions, as adum- 
brated under Sub-sec.(6) of Sec.26 of the Indian 
Electricity Act, was that they followed the admin- 
istrative instructions and guidelines in quantify- 
ing the amount for the consumption of electrical 
energy not recorded. Such an administrative 
instruction or guideline can, by no stretch of imagi- 
nation, be stated to override the statutory provi- 
sions. 
13. On this aspect of the matter, the trial court 
relied upon the decision of the Supreme Court in 
the case of Madhya Pradesh Electricity Board v. 
Basantibai, (1988)1 S.C.C. 23: (1988)1 S.C.J. 20: 
1988 S.C.C. (Crl.) 23: A.I.R. 1988 S.C. 71 and the 
Supreme Court on consideration of Sub-sec.(6) of 
Sec.26 of the Indian Electricity Act expressed 
thus: 
“It is evident from the provisions of this sec- 
tion that a dispute as to whether any meter 
referred to in Sub-sec.(1) is or is not correct 
has to be decided by the Electrical Inspector 
upon application made by either of the parties. 
Itis for the Inspector to determine whether the 
meter is correct or not and in the case the 
Inspector is of the opinion that the meter is not 
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correct, hesnall estimate the amount ofenergy 
supplied to the consumer or the electrical 
quantity contained in the supply during a 
period not exceeding six months and direct the 
consumer to pay the same. If there is an allega- 
tion of fraud committed by the consumer in 
tampering with the meter or manipulating the 
supply line or breaking the body seal of the 
meter resulting in not registering the amount 
of energy supplied to the consumer of the 
electri€al quantity contained in the supply, 
such a dispute does not fall within the purview 
ofSub-sec.(6) of Sec.26. Such a dispute regard- 
ing the commission of fraud in tampering with 
the meter and breaking the body seal is outside 
the ambit of Sec.26(6) of the said Act. An 
Electrical Inspector has, therefore, no juris- 
diction to decide such cases of fraud. It is only 
the dispute as to whether the meter is not 
correct or itis inherently defective or faulty not 
recording correctly the electricity consumed, 
can be decided by the Electrical Inspector under 
the provisions of the said Act.” 
14. It is thus clear that both the trial as well as the 
lower appellate courts did not at all make any 
error or law, when they expressed that the demand 
made by the Board is not in accordance with the 
provisions of law. Further, there is no question of 
law much less substantial question of lawinvolved 
for consideration in the second appeal. 
15. As such, the second appeal deserves to be 
dismissed even at the admission stage and is 
accordingly dismissed. 


B.S. vere Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: KA. Swami, Chief Justice. 


C.R.P.No.2953 of 1986 9th July, 1993. 
Raju ... Petitioner 
v. 

Mohamadabi ... Respondent. 


(A) Pondicherry Buildings (Lease and Rent Con- 
trol) Act (V of 1969), Secs.5, 6, 14 15 and 17 - 
Limitation Act (XXXVI of 1953), Sec.5 - Rent 
Controller under Pondicherry Buildings Act, per- 
sona designata or court + Rent Controller if can 
apply provisions of Sec.5, Limitation Act to condone 
delay in filing application for setting aside an ex 
parte order. 

The powers conferred upon the Rent Controler 
as contained in Secs.5, 6, 14, 15 and 17 of the 
Pondicherry Buildings (Lease and Rent Control) 
Act would go to show that the Rent Controller 
exercised the powers ofa court. Headjudicates the 
Tights of the landlord and the tenant in respect of 
the promises governed by the Act. The proceed- 
ings before him are of civil nature involving civil 
rights. The decision of the Rent Controller is 
appealable to the appellate authority which is a 
judicial authority. The order passed by the Rent 
Controller is executable as if it were a decree. 
Therefore, it is clear that the Rent Controller, 
cannot be considered to be a persona designata. 
Persona designata is one whose appointment is 
made not with the common designation of the 
post but with reference to a person who is 
appointed as such. As pointed by the Supreme 
Court, a persona designata is a person who is 
pointed out or described as an individual as 
opposed to a person ascertained as a member of a 
class or as filling a particular character. Under the 
Act in question, the Rent Controller adjudicates 
the civil rights of the parties, examines the parties, 
records the evidence of the witnesses that are 
produced and he is also empowered to summon 
the witnesses to give evidence. Therefore, he has 
got all the trappings of a civil court. Thus, the 
powers exercisable by the Rent Controller under 
the Act and this rights adjudicated by him of the 
parties, undoubtedly lead to a conclusion that the 
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absence of any specific provision excluding the 
application of Sec.5 of the Limitation Act and 
view of the provisions contained in Secs.3 and 5 of 
the Limitation Act, it shall have to be held that the 
provisions of Sec.5 of the Limitation Act are 
attracted to an application filed under the Act for 
setting aside an ex parte order of eviction passed by 
the Rent Controller. [Para. 5] 
(B) Pondicherry Buildings (Lease and Rent Con- 
trol) Rules, Rule 18(3) - Application to set aside ex 
parte order of eviction under - Delay in filing - 
Condoned - Ex parte order set aside - Order condon- 
ing delay not challenged separately - Order setting 
aside ex parte order, if can be challenged. 
The contention that the order condoning the 
delay has not been separately challenged, there- 
fore, it is not open to the petitioner to challenge 
the order of eviction without challenging the order 
condoning the delay cannot gain ground. It is 
relevant to notice that the application for setting 
aside the order of eviction has been allowed on 
allowing the application filed for condoning the 
delay. Therefore, it is not necessary to challenge 
the order condoning the delay by way of separate 
appeal, as it can be challenged while challenging 
the order setting aside that ex parte order of eviction. 
[Para. 6] 
Cases referred to: 
Central Talkies Limited v. Dwarka Prasad, A.LR. 
1961 S.C. 606: (1962)2 S.C.J. 41: (1961)3 S.C.R. 
495: LL.R. (1961)2 All. 521. {[Para. 5] 
Jugal Kishore v. Sitamarhi Central Co-operative 
Bank, ALR. 1967 S.C. 1494: 1967 Crh. L.J. 1380: 
(1967)2 S.C. W.R. 460: (1967)2 S.C.A. 428: LL.R. 
46 Pat. 942. [Para. 5] 
G.D.M.Rao v. Ranga Panaiah and Brothers, A.LR. 
1975 A.P. 13: (1974)2.An.W.R. 139: 1975 Ren.L.R. 
259. [Para. 5] 
P.Rajappa v. Fareeda Beevi, (1991)2È.W. 193. 
[Para. 5] 
E.K Venkaimarban v. Dakshinamurthy, 94 L.W. 
243. [Para. 5] 
V.Raghavachari, for Petitioner. 
K-P.H.Thulsiraman, for Respondent. 
The Court made the following 
ORDER: This civil revision petition is preferred 
against the order dated 24.7.1986 passed in 
M.A.No.54 of 1984 by the learned Appellate 
Authority under the Pondicherry Buildings (Lease 
and Rent Control) Act, 1960 (hereinafter referred 
to as the Act), reversing the order dated 17.8.1984 
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passed by the Rent Controller in LA.No.10 of 
1984 in H.R.C.O.P.No.90 of 1982. The point for 
consideration is as to whether the provisions of 
Sec.5 of the Limitation Act are applicable to the 
proceeding filed for setting aside the ex parte order 
of eviction passed by the Rent Controller. The 
Rent Controller passed an ex parte order of evic- 
tion on 11.10.1983. An application to set aside the 
ex parte order of eviction was filed under Rule 
18(3) of the Pondicherry Buildings (Lease and 
Rent Control) Rules (hereinafter referred to as 
the Rules). There was a delay in filing the said 
application. Therefore, an application to condone 
the delay in filing was also filed. The Rent Con- 
troller applied Sec.5 of the Limitation Act. Con- 
doned the delay and also held that there was 
sufficient cause for the absence of the respondent. 
Accordingly, he set aside the ex parte order of 
eviction. 

2. Aggrieved by the order of the Rent Controller, 
the landlord went up in Miscellaneous Appeal 
No.54 of 1984 before the appellate authority. It 
may be pointed out here that no appeal or revision 
was preferred against the order condoning the 
delay in filing the application for setting aside the 
ex parte order of eviction. The appellate authority 
has held that the provisions of Sec.5 of the Limi- 
tation Act are not attracted to the proceedings 
under Rule 18 ofthe Rules, as the Rent Controller 
is not a court, but a persona designata. Hence, the 
order passed by the Rent Controller condoning 
the delay in entertaining an application for setting 
aside the ex parte decree filed beyond the period of 
limitationis non est. As such, he set aside the orcer 
of Rent Controller and confirmed the ex parte 
order of eviction passed by the Rent Controller on 
11.10.1983. 

3. The contention of the learned counsel for the 
petitioner is that Rent Controller is court and not 
a persona designata and the provisions of Sec.5 of 
the Limitation Act are not excluded. It is con- 
tended that the appellate authority B not right in 
holding that the appellate authority is not right in 
holding that the provisions of Sec.5 of the Limita- 
tion Act are not applicable to the proceeding 
under Rule 18 of the Rules. 

4. On the contrary, it is contended by the learned 
counsel for the landlord that Rent Controller is a 
persona designata he is not a court. Further, Rule 
18 of the Rules specifically provides the period 
during which an application has to be filed fcr 
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setting aside the ex parte order of eviction. When 
ine rule specifically provides a time limit for filing 
an application and does not provide for condon- 

ig the delay if an application is filed beyond the 
prescribed period and at the same time, the provi- 
sions of Sec.5 of the Limitation Act are not 
expressly extended to such proceeding, it follows 
that Sec.5 of the Limitation Act is not attracted to 
the proceeding governed by Rule 18 of the Rules. 
5. Therefore, the first question that has to be 
determined is as to whether the Rent Controller 
exercising the power under the Act, functions as a 
court or not. The powers conferred upon the Rent 
Controller as contained in Secs.5, 6, 14, 15 and 17 
would go to show that the Rent Controller exer- 
cise the powers of a court. He adjudicates the 
rights of the landlord and the tenant in respect of 
the premises governed by the Act. The proceed- 
ings before him are of civil nature involving civil 
rights. The decision of the Rent Controller is 
appealable to the appellate authority, which is a 
judicial authority. The order passed by the Rent 
Controller is executable, as if it were a decree. 
Therefore, it is clear that the Rent Controller 
cannot be considered to be a persona designata. 
Persona designata is one whose appointment is 
made not with the common designation of the 
post, but with reference to a person who is 
appointed as such. As pointed out by the Supreme 
Court, a persona designata is a person who is 
pointed out or described as an individual, as 
opposed to a person ascertained as a member of a 
Class, or as filling a particular character-see: Cen- 
tral Talkies Limited v. Dwarka Prasad, A.I.R. 1961 
S.C. 606: (1962)2 S.CJ. 41: (1961)3 S.C.R. 495: 
LL.B. (1961)2 All. 521. Again, Jugal Kishore v. 
Sitamarhi Central Co-operative Bank, A.I.R. 1967 
S.C. 1494: 1967 Cri. LJ. 1380: (1967)2 S.C.W.R. 
460: (1967)2 S.C_A, 428: LL.R. 46 Pat. 942, it has 
been held that the Registrar who exercises the 
powers under Sec.48 read with Sec.6(2) of Bihar 
and Orissa Co-operative Societies Act, is a court 
and not a persona designata. In order to determine 
whether he is a court or a persona designata, it has 
been pointed out by the Supreme Court in that 
case that the Registrar is not a persona designata, 
because the duties he discharges under the said 
Act, fall within the purview of the ordinary civil 
and revenue courts of the land. The Registrar has 
not merely the trappings of a court but in many 
vespects, he is given the same power as one given 
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to ordinary civil courts of the land by the Code of 
Civil Procedure including the power to summon 
and examine witnesses on oath, the power to order 
inspection of documents, to hear the parties after 
framing issues to review his own order and even 
exercise the inherent jurisdiction of courts men- 
tioned in Sec.151 of the Code of Civil Procedure. 
Under the Act in question, the Rent Controller 
adjudicates the civil rights of the parties, examines 
the parties, records the evidence of the witnesses 
that are produced and he is also empowered to 
summon the witnesses to give evidence. There- 
fore, he has got all the trappings ofa civil court. In 
G.D.M.Rao v. Ranga Panaiah and Brothers, A.I.R. 
1975 A.P. 13: (1974)2 An. W.R. 139: 1975 Ren.L.R. 
259, it has been held that Rent Controller acting 
under acting under the Rent Control Actis a court 
and the provisions of Sec.5 of the Limitation Act 
are applicable to the proceedings before the Rent 
Controller under the Andhra Pradesh Buildings 
(Lease, Rent and Eviction) Control Rules, 1961. 
It has been further held that an application under 
Sec.5 of the Limitation Act to condone delay in 
filing an application to set aside an ex parte order 
ofeviction of the Rent Controller is maintainable. 
In addition to this, learned counsel has placed 
reliance ona decision of this Court in P. Rajappa v. 
Fareeda Beevi, (1991)2 L.W. 193. It may be pointed 
out that in this case, the applicability of Sec.5 of 
the Limitation Act to an application filed under 
the Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act, 1960 for setting aside an ex parte order of 
eviction was considered and it was held that the 
provisions of Sec.5 of the Limitation Act were 
attracted, following an earlier decision of this 
Court in E.K Venkaimarban v. Dakshinamurthy, 
94 L.W. 243. Thus, the powers exercisable by the 
Rent Controller under the Act and the rights 
adjudicatéd by him of the parties, undoubtedly, 
land to a conclusion that the Rent Controller is a 
court. If that be so, in the absence of any specific 
provision excluding the application of Sec.5 of the 
Limitation Act and in view of the provisions con- 
tained in Secs.3 and 5 of the Limitation Act, it 
shall have to be held that the provisions of Sec.5 of 
the Limitation Act are attracted to an application 
filed under the Act for setting aside an ex parte 
order of eviction passed by the Rent Controller. 
Consequently, it follows that the learned District 
Judge is not right in holding that the Rent Con- 
troller is notjustified in applying the provisions of 
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Sec.5 of the Limitation Act. The learned Appel- 
late Authority has not considered the appeal on 
merits. 

6. The contention that the order condoning the 
delay has not been separately challenged, there- 
fore, it is not open to the petitioner to challenge 
the order of eviction without challenging the order 
condoning the delay, cannot gain ground. It is 
relevant to notice that the application for setting 
aside the order of eviction has been allowed on 
allowing the application filed for condoning the 
delay. Therefore, it is not necessary to challenge 
the order condoning the delay by way of separate 
appeal as it can be challenged, while challenging 
the order setting aside the ex parte order of evic- 
tion. Therefore, this contention is rejected. 

7. For the reasons stated above, the revision peti- 
tion is allowed. The order dated 24.7.1986 passed 
by the learned Appellate Authority under the 
Rent Control Act is set aside. The appeal is remit- 
ted to the appellate authority for considering the 
same on merits and in accordance with law in the 
light of the observations made in this order. The 
parties are directed to appear before the appellate 
authority on the 24th August, 1993. The appellate 
authority is directed to decide the appeal within 
three months from 24th August, 1993, no order as 
to costs. 


BS. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thangamani, J. 

A.A.O.No.437 of 1991 6th July, 1993. 
Karuppannan ...Appellant 
sodhämaiti ...Respondent. 


Hindu Minority and Guardianship Act (XXXII of 
1956), Secs.4, 5, 6(a) and Proviso - Guardians and 
‘ards Act (VIII of 1890), Secs.12, 24,and 25(1) - 
of infants who have not completed five 
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years of age - Guardianship and Custody - Distinc- 
tion between - Infant boy completing five years of 
age, Custody, if must pas on to father - Such boy, if 
can be entrusted to the custody of mother - Expres- 
sion welfare of the minor’ - Meaning of. 

A complaint reading of the provisions in both the 
Acts (The Hindu Minority and Guardianship Act, 
1956 and Guardians and Wards Act, 1890, would 
indicate that the custody of an infant who has not 
completed the age of five years shall, ordinarily, be 
with the mother. And the paramount considera- 
tion in deciding the custody of a child is the wel- 
fare. The provisions of the earlier Act which are 
inconsistent with the later enactment shall be 
deemed to have been repeaied. And it is signifi- 
cant to note that Act XXXII of 1956 nowhere 
mentions that the custody of the boy who has 
completed five years must necessarily he with the 
father. So, considering the welfare of the child, the 
court must use its discretion and arrive at the 
conclusion. It is pertinent to note that there is a 
distinction between guardianship and custody based 
on the provisions of Sec.6 of the Hindu Minority 
and Guardianship Act, 1956. The abovesaid Sec- 
tion which purports to specify who the natural 
guardians of a Hindu minor with reference to his 
person or property makes a distribution between 
guardianship and custody. The father is first 
declared to be the natural guardian in the case of 
a boy or an unmarried girl. Only thereafter, the 
claim of the mother as a guardian is provided for. 
This is with reference to guardianship which in its 
ordinary connotation would take in custody and 
care of the minor which could be equated to 
guardianship of a person and custody and control 
of the property within is really guardianship with 
reference to the property of the minor. The pro- 
viso to the section castes out a special right to 
custody in favour of a mother in cases where the 
infant child has not completed the age of five 
years. In such a case, preferential claim for custody 
is conferred statutorily on the mother that would 
mean that father though he would still be the 
natural guardian of an infant under Sec.6, would 
not be as of right entitled to the custody of the 
infantif the infant child has not completed the age 
of five years. It is thus seen from Sec.6(a) and the 
proviso thereunder that the statute contemplates 
the father being the natural guardian of an infant 
who has not completed the age of five years while 
the mother is entitled, ordinarily, to have the 
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custody ofsuch a minor. Obviously, in sucha case, 
the father wouldstill be, forall practical purposes, 
the natural guardian as d@fined in Sec.4(C) of the 
Hindu Minority and Guardianship Act, The dif- 
ference made even in thestatute in Sec.6(a) makes 
it clear that it is not necessary in every case where 
the boy has completed five years, his custody must 
pass on to the father. So, the provisions of Act 
XXX of 1956 are no bar to entrust the custody of 
a five year old child with the mother. The expres- 
sion ‘welfare of the minors’ though has not been 
defined, yet undoubtedly hds to be given a very 
wide meaning. It ought not to be measured the 
money only or by physical comfort alone. It has 
many facets such as financial, educational, physi- 
cal, moral and religious Welfare. /Paras. 8, 9 & 10] 
Cases referred to: 

Yousuf v. Sowramma, A.I.R. 1971 Ker. 261: (1970) 
Ker.L.R. 386:(1970) 

K.L.T. 472: 1970 Ker.LJ. 544: LL.R. (1971)1 Ker. 
154. [Para. 5] 

Suresh Babu v. Madhu, (1984)1 M.LJ. 381. 
[Paras. 9, 13} 

Mary Vanitha v. Babu Royan, (1991)2 M.L.J. 231. 
[Para. 11] 

Velan v. Muthu, (1990)2 M.LJ. 417. [Para. 12] 
Ettiappa v. Subramanian, (1993)1 M.L.J. 333. 
[Para. 12] : 

Ramachandra v. Annapurni Ammal, ALR. 1964 
Ker. 269: (1963) K.L.T. 348: 1963 KLJ. 333: LL.B. 
(1963)1 Ker. 656. [Para. 13] 

Appeal against the Order of the I Additional 
District Court, Salem, dated 15.2.1991 and made 
in G.O.P.No.5 of 1990. 

V.Subramanyan, for Appellant. 

S.Senthilnathan, for Respondent. 

The Court made the following 

ORDER: The appellant herein married the 
respondent in 1986 and a male child was born to 
them on 14.6.1987. The respondent-wife insti- 
tuted O.P.No.5 of 1990 in the Court of District 
Judge, Salem against the appellant alleging that 
soon after the birth of the child, her husband 
developed a version towards her and drove away 
from his house. Some two weeks later he came to 
her residence and forcibly snatched away the child. 
All mediations failed and the husband refused to 
hand over the child. And considering the welfare 
of the child which is 2 1/2 years old, the husband 
must be directed to give the custody to the mother. 
2. The husband resisted the application 
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contending that the wife chose to live with him 
only fora short time. Therefore she was practically 
residing in her mother’s house. She treated him 
with contempt. After delivery, the mother and 
child were taken to her mother’s place at 
Namakkal. There was nobody to look after the 
child or mother. His mother-in-law is employed as 
a teacher in Namakkal High School and so she 
could not attend on the child. When the child 
attained the age of 3 months, he brought his wife 
and son to his house at Varguarampatti and wanted 
his wife to stay there. But the respondent did not 
like to live with him in the village. His mother- 
in-law brought a car from Namakkal and took 
away his wife and infant son even without inform- 
ing him. He longs for the company of his wife. He 
is prepared to take her back and lead a happy 
marital life. He undertakes to provide his wife 
with all comforts. The child also cannot be brought 
up in congenial atmosphere in his mother-in-law’s 
place at Namakkal. The mother and brother’s 
widow of the appellant are affectionate towards 
the child and bestowing attention on him. In the 
interest of the child and harmony of the family life, 
the custody of the child is to be with him only. 

3. The trial court found that admittedly on the date 
of the application the child was in the custody of 
the father at Varguarampatti village and that the 
mother was residing with her mother in Namakkal. 
Considering the welfare of the child it is proper 
that the child is in the custody of the mother. 
Accordingly it passed a decree directing the appel- 
lant to entrust the child to his wife on or before 
28.2.1991. And this appeal is directed against the 
said order. 

4. Though the respondent wife examined herself 
as P.W.1 in the trial court, he did not speak any- 
thing about her husband taking away the child 
forcibly from her as mentioned in her application. 
The appellant also as R.W.1 is silent as to how the 
child came into his custody after his wife left him. 
It has been elicited in his cross examination that 
the wife left the child in his house of her own 
accord. Whereas the allegation in his counter is to 
the effect that one day the relatives of his wife 
came inacar and took away his wife and infant son 
from his house at Varguarampatti. Had this claim 
in his counter been true, it is not known how the 
child in Namakkal came to his custody. The appel- 
lant in the witness-box offers no explanation o 
this aspect. His stand during trial that his wi 
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child in his house is quite contrary to the averment 
in his counter. So asit has been rightly pointed out 
by learned District Judge, it is evident that the 
appellant had forcibly taken away the child from 
the mother’s custody as stated in the petition. 

5. Though the child was 2 1/2 years old at the time 
of filing of the application, there is no dispute that 
nowit is 6years old having been born on 14.6.1987. 
Learned counsel for the appellant argued on the 
basis of Sec.6(a) of the Hindu Minority and Guardi- 
anship Act that the custody of the child must be 
entrusted to the father since the child has com- 
pleted the age of five years. He also contended that 
this subsequent event should be taken into consid- 
eration by the court in passing orders in this 
appeal. In support of his contention he relied on 
the decision in Yousuf v. Sowramma, A.I.R. 1971 
Ker. 261: (1970) Ker.L.R. 386: (1970) K.L.T. 472: 
1970 Ker.L_J. 544: LL.R. (1971) 1 Ker. 154, wherein 
Krishna lyer, J. (as he then was) has held that 
precedents are legion that a court must have due 
regard to subsequent developments which funda- 
mentally alter the jural relations or make the relief 
Originally sought altogether unworkable or 
unjust. But such pragmatic considerations are 
permitted only ina limited category of events. So, 
there could be no doubt that the courts can take 
note of subsequent events and grant relief accord- 
ingly in exceptional circumstances. It depends on 
the facts and circumstances ofeach case as towhen 
acourt ofappeal should take notice ofsubsequent 
events. In the present case, evidently that the child 
is now 6 years old is a factor to be borne in mind in 
granting the appropriate relief. 

6. Admittedly the mother-in-law of the appellant/ 
husband is working as a teacher in a High School 
at Namakkal. His wife has also undergone training 
in a Teacher Training School. So the appellant 
submitted that there is nobody to look after the 
child if it is left in the custody of the mother. 
Further according to him, his mother and brother’s 
widow are residing in the same house with him in 
the village. They were affectionately attending on 
the needs of the child when it was in his house in 
the village. Besides his wife and mother-in-law do 
nothave any resources except the salary income to 
spend on the child. They cannot give the boy a 
proper education commensurate with his status in 
life. Whereas he is in affluent circumstances get- 
ting an annual income of Rs.25,000 from his land. 
His evidence is that while the child was in his 
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custody, he got him admitted in the Mohanur 
Sugar Mills School. He was spending Rs.250 per 
month for the education of the child. However, in 
view of the fact that the mother-in-law of the 
appellant is working as a teacher in the High 
School in Namakkal and his wife is also a teacher 
training certificate-holder and she can get 
employment at any time it cannot be said that the 
father alone could afford to spend to give proper 
education to the child. Instead, considering the 
fact that all along, except for a short while, the 
child was residing with the mother and the respon- 
dent and her mother themselves arc teachers and 
the child is the only object of their care and affec- 
tion and the child is still of tender age it cannot be 
gainsaid that the environment available in the 
place where the respondent alone will be the most 
Suitable one for the welfare of the child. 

7. Learned counsel for the respondent also con- 
tended that there was illicit relationship between 
the appellant and his sister-in-law and hence it 
would not be conducive for the welfare of the child 
toremain in the custody of the father. I can at once 
State that except the statement of the wife in the 
witness box as P.W.1, there is no material to 
substantiate this wild allegation. Her petition is 
conspicuously silent on this aspect. There was not 
even a suggestion to this effect during the cross- 
examination of the appellant as R.W.1. So, I have 
no hesitation in rejecting the argument of learned 
counsel for the respondent that this factor disen- 
titled the father to have the custody of the child. 
8. Sec.6(a) of the Hindu Minority and Guardian- 
ship Act reads that the natural guardians of a 
Hindu minor, in respect of the minor’s person as 
well as in respect of the minor’s property, are in 
the case of a boy or an unmarried girl-the father, 
and after him, the mother; provided that the cus- 
tody of a minor who has not completed the age of 
five years shall ordinarily be with the mother. On 
the basis of this provision learned counsel for the 
appellant submitted that since the body has com- 
pleted the age of five years, his custody must be 
entrusted with the father. This application by the 
father is one under Sec.25 of the Guardians and 
Wards Act, 1890. Sec.24 of this Act provides that 
a guardian of the person ofa ward is charged with 
the custody of the ward and must look to his 
support, health and education, and such other 
matters as the law to which the ward is subject, 
requires under Sec.25 if a ward is removed from 
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the custody of a guardian of his person, the court, 
ifitis ofopinion thatit will be for the welfare of the 
ward to return to the custody of his guardian, may 
make an-order for his return. However, Sec.5 of 
the Hindu Minority and Guardianship Act, 32 of 
1956 provides that save as otherwise expressly 
provided in this Act, any other law in force imme- 
diately before the commencement of the Act shall 
cease to have effect in so far as it is inconsistent 
with any of the provisions contained in this Act. As 
per Sec.2 the provisions of that Act shall be in 
addition to, and not, save as expressly provided, in 
derogation of, the Guardians and Wards Act, 1890. 
Secs.24 and 25(1) referred to above are the only 
provisions in Guardians and Wards 8 of 1890 
regarding the custody of the ward, And Sec.12 
deals with the power of the court to make order for 
the temporary custody of the minor. A conjoint 
reading of the provisions in both the Acts would 
indicate that the custody ofan infant who has not 
completed the age of five years shall ordinarily be 
with the mother. And the paramount considera- 
tion in deciding the custody ofa child is its welfare. 
The provisions of the earlier Act which are incon- 
sistent with the later enactment shall be deemed 
to have been repealed. And it is significant to note 
that Act 32 of 1956 nowhere mentions that the 
custody of a boy who has completed five years 
must necessarily be with the father. So considering 
the welfare of the child, the court must use its 
discretion and arrive at the conclusion. 

9. Learned counsel for the appellant argued that 
under the law the father would be the natural 
guardian of the infant child and nothing has been 
Stated against the appellant herein as to how he 
has become incapacitated to be such natural guard- 
ian and in the absence of disqualification, the 
custody of the infant child must only be with him. 
On the other hand as rightly pointed out by learned 
counsel for the respondent, it is pertinent to note 
that there is a distinction between guardianship 
and custody based on the provisions of Sec.6 of the 
Hindu Minority and Guardianship Act, 1956. The 
above said Section which purports to specify who 
the natural guardian ofa Hindu Minor with refer- 
ence to his person or property makes a distinction 
between guardianship and custody. The father is 
first declared to be the natural guardian in the case 
ofa boy of an unmarried girl. Only thereafter the 
Claim of the mother as a guardian is provided for. 
This is with reference to guardianship which in its 
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ordinary connotation would take in custody and 
care of the minor which could be equated to 
guardianship of a person and custody and control 
of the property which is really guardianship with 
reference to the property of the minor. The pro- 
viso to the Section carves out a special right relat- 
ing to custody in favour ofa mother in cases where 
the infant child has not completed the age of five 
years. In such a case a preferential claim for cus- 
tody is conferred statutorily of the mother and 
that would mean that the father though he would 
still be the natural guardian of an infant under 
Sec.6 would not be as of right entitled to the 
custody of the infant if the infant child has not 
completed the age of fiveyears. Itis thusseen from 
Sec.6(a) and the proviso thereunder that the stat- 
ute contemplates the father being the natural 
guardian of an infant who has not completed the 
age of five years while the mother is entitled 
ordinarily to have the custody of such a minor. 
Obviously in such a case the father would still be 
for all practical purposes the natural guardian as 
defined in Sec.4(c) of the Hindu Minority and 
Guardianship Act. Indeed there are many deci- 
sions including that of Ratnam, J, in Suresh Babu 
v. Madhu, (1984)1 M.L.J. 381, which have recog- 
nised the distinction between guardianship and 
custody. This difference made even in the statute 
in Sec.6(a) makes it clear that itis not necessary his 
custody must pass on to the father. So the provi- 
sions of Act 32 of 1956 are no bar to contrast the 
custody of a six year old child with the mother. 

10. The only question in this case is whether it is 
for the welfare of the minor that his custody should 
be entrusted with his mother. It is unfortunate 
that owing to the differences between the father 
and mother it has become necessary to consider 
this question. The endeavour made by this Court 
with the assistance of counsel on both sides to 
pursuade the father and mother to live together in 
the interest of the welfare of the infant child 
proved futile. But it is still possible that in future 
these differences may be made up and that the 
interest of the minor may be advanced by the 
cooperation of both the spouses. The boy, has just 
completed six years and all along he has been 
under the care of his mother. As we have already 
seen, both the mother and maternal grandmother 
who is residing with the mother are educated 
persons residing in Namakkal Town. Even though 
the child has crossed five years of age, it still 


Ty] Karuppan v. Sudhamathi ( Thangamani, J.) 


requires motherly care and affection. It is impos- 
sible in the case of young child to find any ade- 
‘quate substitute for the love and care of the natu- 
ral mother. The mother’s position is regarded as of 
much more importance in modern times than it 
was in former days, when a wife was regarded as 
little more than the chattel of her husband. Be it 
also noted that the paramount consideration is 
the interest of the child rather than the rights of 
the parents. The expression ‘welfare of the 
minors’ though has not been defined, yet 
undoubtedly has to be given a very wide meaning. 
It ought not to be measured in money only or by 
physical comfort alone. It has many facets, such as 
financial, educational, physical, moral and reli- 
gious welfare. It would not be right to snatch this 
child of tender age from his mother and force to 
make a new Start with his father. In my view, so 
long as a child is young enough to need the day to 
day care of his mother, itis better to leave the child 
with the mother unless the mother is entirely 
unsustainable person. If mother is a suitable per- 
son to take charge of the child,it is quite impos- 
sible to find an adequate substitute for her for the 
custody ofa child of tender years. The mother’s lap 
is God’s own cradle for a child of this age, and that 
as between father and mother, other things being 
equal, a child of such tender age should remain 
with mother. It is the mother who would have the 
interest of the minor most at heart, the tender 
years of the child needing the care, protection and 
guidance of the most interested persons viz., the 
mother, who has come to be preferred to others. 
The affection, love and sympathy which the chil- 
dren require cannot be given by the father in the 
same measure as can be given by the mother. 

11. In Mary Vanitha v. Babu Royan, (1991)2 M.L.J. 
231, cited by learned counsel for respondent the 
minors concerned were 5 years and3 years respec- 
tively. The father and mother were Christians 
married under the Special Marriage Act. When 
the father forcibly removed the children from the 
custody of the mother, the mother came forward 
with a petition under Sec.7 of the Guardians and 
Wards Act for appointing herselfas guardian. On 
the facts and circumstances of that case holding 
that the mother had a steady income, out of which 
shewas ina position to meetall the expenses ofher 
children Lakshmanan, J. took the view that the 
best way to serve the welfare and interest of the 
minors was to entrust the custody of the children 
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to the mother. He also held that the father’s right 
to the custody of his minor child is not absolute; 
nor is it indefesible in law. It is circumscribed by 
the consideration of the beneficial welfare of the 
minor. The legal rights of the natural guardian 
may only besecondary consideration the principal 
factor being the interest and welfare of the child. 
I am in respectful agreement with the view 
expressed by the learned Judge. 

12. However, learned counsel for the appellant 
cited two other decisions of Lakshmanan, J., in 
support of his claim that the father alone will be 
the fit and proper person to have the child’s cus- 
tody. The first decision is that in Velan v. Muthu, 
(1990)2 M.L-J. 417. It has been held in that case 
that under Sec.6 of the Hindu Minority and Guardi- 
anship Act in the case of an unmarried Hindu 
minor girl, the father and after him, the mother 
shall be the natural guardian. In that case, the 
mother had gone out of the picture by her demise. 
Even before the petitioner could complete all the 
ceremonies for his wife, respondents herein mother- 
in-law and sister-in-law of the petitioner without 
the permission or consent of the petitioner stealth- 
ily removed the child when the petitioner was 
away. In the back drop of this case this Court held 
that there was absolutely no circumstance which 
warranted deprivation of parental right of the 
father. And the court directed the respondents to 
deliver the child to the petitioner. In the next case, 
Ettiappa v. Subramanian, (1993)1 M.L.J. 333, it 
has been laid down that in the absence of any 
positive proof that the father has suffered any 
disqualification from being the guardian and cus- 
tody of the minor child, the father alone will be the 
fit and proper person to have the child’s custody. 
There the father of a male child aged about 4 1/2 
years filed an application under Sec.25(1) of the 
Guardians and Wards Act, read with Sec.6(a) of 
the Hindu Minority and Guardianship Act, 1956, 
to direct the maternal grand parents of thechild to 
hand over its custody to him. Evidently the facts of 
these two decisions have no bearing upon the 
presentcase and they cannot help the appellant in 
any manner. 

13. The next decision cited by learned counsel for 
the appellant is that in Ramachandra v. Annapurni 
Ammal, A.LR. 1964 Ker. 269: (1963) K.L.T. 348: 
1963 K.L.J. 333: LL.R. (1963)1 Ker. 656, where an 
application under Sec.25 of the Guardians and 
Wards Act for the custody of a seven year old 
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female child against the father was held to be not 
maintainable in law unless the mother had been 
appointed guardian of the child by the court, in as 
muchas a mother is nota natural guardi4n ofsuch 
child while the father is. There a Single Judge of 
the Kerala High Court took the view that after the 
enactment of the Hindu Minority and Guardian- 
ship Act 1956, no one can be found to be a guard- 
ian of a Hindu minor unless one satisfies the 
definition in that Act. In enumerating the natural 
guardians of a Hindu minor, Sec.5 of that Act 
specifies that the father is the natural guardian of 
a child and it is only after him, that is to say, after 
his death or removal by court, can the mother be 
its natural or guardian. It then follows that the 
applicant mother is that case is not the guardian of 
the minor concerned. She cannot without being 
appointed guardian by the District Court obtain 
custody of the child. If the wanted custody of the 
child the proper procedure a for her would be to 
apply to the court of the District Judge for certifi- 
cate of guardianship. If only she does obtain a 
certificate she will then be entitled to claim the 
custody under Sec.25. In a proceeding under Sec.25 
of the Guardians and Wards Act to restore the 
custody the fitness or unfitness of the respondent 
to be guardian does not arise. Learned single 
Judge negatived the claim of the mother on the 
ground that she has wrongly assumed that she was 
a natural guardian of the minor contrary to the 
provisions of Sec.6 of the Hindu Minority and 
Guardianship Act. A careful reading of this deci- 
sion would indicate that the distinction between 
guardianship and custody as pointed out by Ratnam, 
J. in Suresh Babu v. Madhu, (1984)1 M.L-J. 381 was 
not borne in mind in that case. So this decision 
cannot advance the case of the appellant any far. 
14. In the circumstances, it is evident that the trial 
court has rightly directed the appellant to hand 
over the custody of the child to the mother. Need- 
less to add that this order of entrustment will not 
disturb the father’s guardianship. The child has 
been directed to be put in the care of the mother 
only in his interest and for his welfare. This, of 
course, will not prevent the father from making a 
further application at any later date when he may 
beable tosatisfy the court thatit will then be to the 
interests and welfare of the minor that he should 
leave his mother’s care and live with his father. 
With these observations, the appeal is dismissed. 
No costs. 


BS. ---- Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 


C.M.P.No.7233 of 1993 in A.A.O.No.483 of 1993 
25th June, 1993. 


K.N.Sankaranarayanan and another ... Petitioners 
v. 
Shree Consultations and Services Ltd. and others 

... Respondents. 


Companies Act (I of 1956), Secs. 397, 398 and 399 
(3) - Civil Procedure Code (V of 1908), Order 14, 
Rule 2 (2) - Petition for Winding up filed - Prelimi- 
nary objection raised on ground that consent of other 
members of company was not valid - Company Law 
Board holding that petition was maintainable and 
giving interim directions - Discretion exercised by 
Board, if can be interfered within appeal. 

Under 0.14, Rule 2(2) of the Civil Procedure 
Code, the trial of an issue in a suit, in the first 
instance even as to jurisdiction or a statutory bar 
to the institution of the suit being discretionary, 
the court would be committing no error touching 
its jurisdiction ifit is ofopinionina particular case 
that it would be more expedient to try all the issues 
together and if it refuses to try and decide an issue 
of law even as regards its jurisdiction ora statutory 
bar before taking up other issues. The object is to 
avoid trial a suits piecemeal, repeated appeals and 
remand of suit to the trial court where the appel- 
late court disagrees with the verdict of the trial 
court ona preliminary issue. One should have the 
same object in view even in trying the company 
petitions and the principles underlying the 
abovesaid. O.14, Rule 2(2), Civil Procedure Code 
should be equally applicable to company petitions 
also. While so, even though the abovesaid main- 
tainability question is one of law, it is clear taking 
into consideration the rival contentions thereon 
thata decision on the abovesaid question involves 
a detailed examination of relevant facts and may 
also involve taking of or a evidence. While such in 
the case, even if the Company Law Board had 
concluded in its impugned order that in its discre- 
tion, taking into consideration the above features, 
it was not deciding the said maintainability ques- 
tion as a preliminary issue first before taking up 
the merits of the case, the court thinks sitting in 
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appeal, it would be justified in not interfering with 
the said discretion exercised by the Company Law 
Board. [Paras 14 & 15] 
Cases referred to: 

In re. Begal Luxmi Cotton Mills Limited, 35 C.C. 
187. [Para. 13] 

M/s.Ram Babu Singhal Enterprises (P) Limited v. 
Mis.D.P.K.Parshad, A.I.R. 1983 All. 299. [Para. 15] 
Petition praying that in the circumstances stated 
therein and in the affidavit filed therewith the 
High Court will be pleased to stay all proceedings 
in C.P.No.59 of 1992 pending on the file of the 
Company Law Board, Principal Bench, New Delhi, 
pending A.A.O.No.483 of 1993 preferred to this 
Court against the order of the Company Law 
Board, Principal Bench, New Delhi, in C.P.No.59 
of 1992 dated 14.5.1993. 

Vedantham Srinivasan, Senior Counsel, for 
T.K. Seshadri, for Petitioners. 

G.Subraman., Senior Counsel, for T.R. Rajagopalan, 
for Respondents. 

The Court made the following 

ORDER: C.M.A.No.483 of 1993 is by the respon- 
dents 2 and 3 in Company Petition No.59 of 1 

on the file of the Company Law Board, Principal 
Bench, New Delhi, under Sec. 10-Fof the Compa- 
nies Act, 1956 (hereinafter referred to as ‘the 
Act’). The said C.P.No.59 of 1992 is under Secs. 
397 and 398 of the Act, seeking relief on the basis 
of oppression and mismanagement by the appel- 
lants herein in the administration of the Senka 
Carbon Private Limited, the 2nd respondent herein 
(1strespondent in the company petition) (herein- 
after referred to as ‘the company’). The said com- 
pany petition was filed on 11.11.1992 by the 1st 
respondent, viz., M/s. Shree Consultations & Serv- 
ices Private Limited, a corporate member of the 
abovesaid Company, holding about 700 shares in 
the company. The civil miscellaneous appeal is 
only against the order dated 14.5.1993 in so far as 
it holds that the said company petition is main- 
tainable. The said finding regarding the main- 
tainability of the company petition was given by 
the Company Law Board since the appellants 
herein raised a preliminary objection, challenging 
the maintainability of the company petition on the 
ground that the ‘consent’ of other members of the 
said Company as show in Annexure II to the 
company petition, is nota valid consent within the 
meaning of that term under Sec.399(3) of the Act 
and that therefore, the said company petition is 
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not supported by requisite share holding as con- 
templated in Sec.399 (1)(a) of the Act. 

2. In this connection, the abovesaid consent is said 
to be not a proper consent in view of the following 


-allegations of the appellants:- The copy of the 


company petition served on the appellants is dif- 
ferent from the original petition filed in the Company 
Law Board since in the copy a list of 25 members 
is given in the abovesaid Annexure II as persons 
who have given the abovesaid consent, while in the 
original petition only 22 members have signed. 
Further, the genuineness of the signatures of 3 of 
the abovesaid 25 members is also disputed. Fur- 
ther, in respect of 4 corporate members who were 
said to have given the consent as per the said 
Annexure II, appropriate authorisation of Board 
of Directors of the respective corporate bodies 
was not available. Further, the persons said to 
have given consent, have not applied their mind in 
giving the consent. The petitioners have also not 
established any nexus between the draft petition 
mentioned in the Annexure II and the petition 
filed before the Company Law Board. 
3. By the same order dated 14.5.1993, the Com- 
pany Law Board, after holding that the company 
petition is maintainable as stated above, has also 
passed certain interim orders, observing as fol- 
lows:- 
“Arguments were heard from both the sides 
and during the hearing a general consensus 
emerged that in the interest of smooth function- 
ing of the company and in order to ensure 
unhindered availability of credit facility from 
the Bank, it was necessary that all Directors 
except Chairman and nominee Directors must 
give personal guarantee for the working capi- 
tal. Since the term lending Institution’s loan is 
already availed of and there is no default, it 1s 
not necessary at this stage for the members of 
the Interim Board of Directors to give any 
further guarantee to these institutions.” 
[emphasis supplied] 
The above referred to interim Board of Directors 
were appointed by the said Company Law Board 
byan earlier order dated 24.12.1992 in C.A.No.94 
of 1992 in the same company petition. In the said 
order dated 24.12.1992, the relevant observation 
is as follows: 
“....the company having failed to do so, we have 
formed an opinion that prima facie, the 
appointment of Shri K.N.Shankaranarayanan 
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and Shri K-Krishnan as directors has come to 
an end on the day of 4th August, 1992. It is, 
therefore, necessary to constitute an interim 
Board of Directors till the final disposal of this 
petition filed before us. Both the parties have 
agreed to such a constitution of interim Board 
of Directors with an independent Chairman. 
Considering the shareholding pattern and 
suggestions made by both the parties, we con- 
Stitute the following interim Board.” 
[hen six persons were named as constituting the 
said interim Board of Directors headed by the 
independent Chairman and advocate Shri Sriram 
Panchu. No doubt, the  abovesaid 
K.N.Shankaranarayanan, the 1st appellant herein 
is also one of the members of the said interim 
Board, as working Director thereof. The other 
working Director therein was one S.Ramakrishnan. 
4. Another interim direction passed by the very 
same order dated 14.5.1993 is as follows: 
“It was agreed that only three Bank accounts 
indicated below should be operated and the 
other three remaining accounts should be closed 
immediately....The operation of these three 
Banks accounts will be under the joint signa- 
ture of both the working directors Shri 
K.N.Shankaranarayanan and Shri S.Rama- 
krishnan. In case of dispute between them, the 
matter should be referred to the Chairman of 
the Board of Directors. The full time working 
Director Shri S.Ramakrishnan will have 
access to all the documents and records of the 
company relating to the transactions after the 
issue of our first order dated 24th December, 
1992. The company will provide him all the 
necessary facilities to discharge his duties 
including visit to factory.......... We appoint Shri 
Aghooramurthy, Regional Director, Depart- 
ment of Company Affairs, Madras to attend as 
an independent observer for all the meetings 
of the Board of Directors for which normally 
atleast seven days clear notice will be given to 
him. He will send his independent reports to 
us. The company will provide him transport 
and other facilities to attend the Board 
meetings.” [emphasis supplied] 
5. Even at the outset, it must be pointed out that 
the present appeal does not relate to the above 
referred to interim directions given in the abovesaid 
order dated 14.5.1993 and this appeal questions 
only the findings of the Company Law Board on 
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the above referred to maintainability issue. 
6. The present C.M.P.No.7233 of 1993 filed by the 
appellants prays for stay of “all proceedings in 
C.P.No.59 of 1952.... pending the hearing and final 
disposal of the civil miscellaneous appeal.” 
7. Originally I thought that since the appeal itself 
is against the finding regarding the maintainabil- 
ity of the abovesaid company petition, the appeal’ 
itselfcould be disposed ofwithin a short timesince 
I originally thought that the said maintainability 
question might not involve detailed examination 
of disputed facts and could be disposed of quickly 
purely as a question of law. No doubt, at that 
juncture, when the learned counsel for the appel- 
lants submitted that in the impugned order, after 
setting out the rival contentions of the abovesaid 
maintainability question, the Company Law Board 
has, without any discussion, simply observed as 
follows and came to the conclusion it reached: 
“We have carefully considered the views of 
both the counsels and the facts of the case and 
we have come to the conclusion that the con- 
sent given in Annexure-II] meets the require- 
ments of Sec.399. In view of this, we hold that 
the petition is maintainable.” 
8. As against the said submission, the learned 
counsel for the ist respondent (petitioner in the 
company petition) fairly represented that the matter 
could even be remanded back to the Company 
Law Board to decide the abovesaid issue after full 
discussion regarding the above referred to rival 
contentions on the maintainability question. I was 
also initially inclined to accept this suggestion by 
the learned counsel for the Ist respondent. But to 
this course, the learned counsel for the appellants 
was not agreeable, on the ground that there is 
vacancy in the post of Judicial Member in the 
Company Law Board which is now trying the 
company petition and that hence the appellants 
could not expecta proper discussion from the said 
Board on the abovesaid legal question. It isa moot 
point as to how far this reasoning of the learned 
counsel for the appellants could be accepted, 
particularly in the light of the above referred to 
certain consent orders that have been passed in 
the company petition and also particularly the fact 
that with reference to certain other interim orders 
mentioned above and passed by the Company Law 
Board, there was no appeal preferred by the appel- 
lants. At any rate, I began hearing the merits of the 
appeal without resorting to any remand as stated 
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above. But, then, within a short time, I was able to 
see that the said maintainability question involved 
many questions of fact, some of whom were even 
disputed. Further, the said counsel also told me 
that he would be taking at least two hours for 
arguing the appeal. Then I also learnt from the 
learned counsel for the 1st respondent that he 
would also be arguing for about two hours. But, in 
view of pressure of other works, I could not spare 
so much time and so I decided to hear the abovesaid 
civil miscellaneous petition alone and dispose it 
of. Accordingly, I heard the arguments of both the 
counsel in the abovesaid civil miscellaneous peti- 
tion. 
9. Now, even at the outset, it has to be noted that 
the prayer in the present civil miscellaneous peti- 
tion is for stay of all proceedings in C.P.No.59 of 
1992. Certainly, this stay, if granted, would oper- 
ate only prospectively. That is; the petitioners 
only want no further proceedings to take place in 
the company petition. In other words, the prayer 
in the stay petition does not seek to disturb 
interim orders that had been already passed in the 
company petition, some of which were only passed 
pursuant to the agreement reached between the 
parties. Even with reference to certain other 
interim orders already passed, there was no appeal 
by the appellants herein. One such interim order 
which was passed by consent is the order dated 
24.12.1992 by which the company had been 
already placed under a new management, viz., the 
management by the interim Board of Directors 
mentioned above. It was also noticed earlier that 
with reference to one other interim order, the 
Company Law Board has also observed as follows: 
“during the hearing a general consensus emerged 
that in the intérest of smooth functioning of the 
company and in order to ensure unhindered 
availability of credit facility from the Bank, it 
was necessary that all the Directors except 
Chairman and nominee Directors must give 
personal guarantee for the working capital.” 
[emphasis supplied] 
10. So, it will not be proper if any future proceed- 
ing in the company petition is stayed, particularly, 
when such further proceeding may be warranted 
in the carrying on the administration of the com- 
pany under the abovesaid new management for 
the smooth and purposeful functioning of the 
company in the interest of the shareholders and 
the financial institutions which have lent money 
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to the company for its working. 
11. Further, when the appellants have not chosen 
to prefer any appeal against certain other orders 
of the Company Law Board (in the orders other 
than the consent orders) they should be normally 
taken to have been accepted by the appellants 
also, in the interest ofthe company. Whileso, even 
pursuant to those interim orders, if any proceed- 
ing has to be taken hereafter seeking any further 
directions therefor, in the interest of the future 
working of the company’s affairs, it will not be 
possible, if the stay order prayed for is granted. 
12. Further, I also find from the abovesaid order 
dated 14.5.1993 that the Company Law Board may 
also be in due course taking up for consideration 
certain other interim directions-applications filed 
by both the contesting parties, including the 
appellants. There can be no reason to prevent the 
consideration of those applications. The appel- 
lants also cannot have any objections for the con- 
sideration of their own interim directions-appli- 
cations. 
13. No doubt, the learned counsel for the appel- 
lants argues that when the main company petition 
itself is not maintainable, necessarily all the inter- 
locutory proceedings in thesaid company petition 
have to bestayed. In this connection, he also relied 
on the following passage in the decision of the 
Calcutta High Court in In re. Begal Luxmi Cotton 
Mills Limited, 35 C.C. 187: 
“If itis manifestly clear that the petition under 
Secs.397 and 398 cannot be maintained 
because of patent defects arising from non- 
compiiance with the statute or the Rules or 
because the court has no jurisdiction to enter- 
tain the petition, an order for ad interim relief 
should be refused.” 
But, what is to be noted is that such refusal to grant 
interim reliefs, or in particular, granting ofstay as 
is asked for in the present civil miscellaneous 
petition, can be resorted to only if it is “manifestly 
clear” that the main company petition cannot be 
maintained because of “patent defects”. In the 
present case, prima facie Iam unable to reach that 
conclusion that it is manifestly clear that the main 
company petition is not maintainable. The alleged 
defects cannot also be to be patent defects. For 
coming to a conclusive decision on the maintaina- 
bility question, it is clear to me that many disputed 
questions of facts also have to be gone into the 
light of the above referred to several contentions 
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taken by the appellants with regard to the abovesaid 
consent aspect as per Sec.399(3) of the Act. Not 
only a detailed examination of those and other 
facts is called for, but also in some respect oral 
evidence may be necessary to ascertain the truth of 
the allegations. For that reason, I was inclined to 
accept the suggestion of the learned counsel for 
the Ist respondent for a remand of the case to the 
Company Law Board fora fresh and fuller consid- 
eration of the abovesaid maintainability question. 
But, unfortunately, the learned counsel for the 
appellants was not agreeable. 
14. Anyway, I may also state that when such main- 
tainability questions are raised while suits are 
tried in a civil court, as per the relevant rules in the 
Civil Procedure Code, the courts are not able to 
take up the said maintainability question first asa 
preliminary question, but the civil courts are given 
discretion to decide such preliminary questions 
first before going into the merits of the suit. The 
relevant Rule is found in 0.14, Rule 2(2), C.P.C., 
which runs as follows: 
“Where issues both of law and of fact arise in 
the same suit, and the court is of opinion that 
the case or any part thereof may be disposed of 
onanissue oflaw only, it may try that issue first 
if that issue relates to-- 
(a) the jurisdiction of the court, or 
(b) a bar to the suit created by any law for the 
time being in force and for that purpose may, if 
it thinks fit, postpone the settlement of the 
other issues until after that issue has been 
determined and may deal with the suit in 
accordance with the decision on that issue.” 
[emphasis supplied] 
Thus, the trial of an issue in the suit, in the first 
instance, even as to jurisdiction or a statutory bar 
to the institution of the suit being discretionary, 
the court would be committing no error touching 
its jurisdiction ifit is ofopinion ina particular case 
thatit would be more expedient to try all the issues 
together and if it refuses to try and decide an issue 
oflaw even as regards its jurisdiction ora statutory 
bar before taking up other issues. The object is to 
avoid trial of suits piecemeal, repeated appeals 
and remand of the suit to the trial court where the 
appellate court disagrees with the verdict of the 
trial court on a preliminary issue. 
15. One should have the same object in view even 
in trying the company petitions and the principles 
underlying the abovesaid. 0.14, Rule 2(2), Civil 


The Madras Law Journal Reports 


[1993 


Procedure Code should be equally applicable to 
company petitions also. Whileso, even though the 
abovesaid maintainability question is one of law, it 
is clear, taking into consideration the rival conten- 
tions thereon, that a decision on the abovesaid}/ 
question involves a detailed examination of rele- 
vant facts and may also involve taking of oral 
evidence. While such is the case, even if the Company 
Law Board had concluded in its impugned order 
that in its discretion, taking into consideration the 
above features, it was not deciding the said main- 
tainability question as a preliminary issue first 
before taking up the merits of the case, I think, 
sitting in appeal, I would be justified in not inter- 
fering with the said discretion exercised by the 
Company Law Board. (Vide: In this connection, 
M/s.Ram Babu Singhal Enterprises (P) Limited v. 
M/s.D.P.K. Parshad, A.I.R. 1983 All. 299, also). 
16. While it is so, simply because the Company 
Law Board has not, after setting out the rival 
contentions, bestowed proper consideration of 
the said rival contentions by properly discussing 
them, it cannot be urged justifiably that the abovesaid 
Stay order has necessarily to be granted in this 
petition. Granting of such a stay order would also 
affect the smooth functioning of the company in 
the best interest of all concerned. 
17. Viewing the question in the above manner, Ido 
not think that there is any necessity to go into the 
second limb of the argument of the learned coun- 
sel for the appellants as to the full import of the 
term “consent” used in the abovesaid Sec.399(3) 
of the Act or as to whether there is relevant nexus 
between the present company petition filed 
before the Board and the draft petition that was 
made use of to get the consent from the other 
members. 
18. Anyway, the learned counsel for the Ist 
respondent points out that out of the total 34 
members of the company, atleast 22 have given 
consent as found in the original petition filed 
before the Company Law Board. He also laid 
emphasis on the following passage found in the 
above referred to order dated 24.12.1992: 
“We have formed an opinion that prima 
facie, the appointment of Shri K.N.Sankara- 
narayanan and Shri K.Krishnan as Directors 
has come toanend on thedayofthe4thAGM., 
1.e., 1.9.1992.” 
Taking all these into consideration, I hold that 
there is no justification for continuance of the stay 
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order already passed. 
19. In the result, thestay already granted is vacated 


and the petition is dismissed. No costs. 
BS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


[Special Original Jurisdictions 
Present: Janarthanam, J. 
W.P.Nos.5702 and 5703 of 1986 Ist April, 1993. 


Rev.Sr.Margaret Mary, Correspondent, Sacred 


Heart High School, Kadiapattanam, Kanyakumari 
aoa and another i 


The Government of Tamil Nadu represented by 
its Commissioner and Secretary to Government, 
Education Department and others...Respondents. 


Tamil Nadu Recognised Private Schools (Regula 
tion) Act (1973), Secs.5(2)(C) and 10- Tamil Nadu 
Recognised Private Schools (Recognition) Rules, 
Rule 8(2) - Minority institution maintaining Middle 
School - School upgraded into High School - Quali- 
fied teachers appointed - Teaching and non-teach- 
ing staff appointed within parameters fixed by Gov- 
ernment Orders - Grants-in-aid denied on ground 
that no previous permission was obtained by institu- 
tion for upgrading the Middle School into High 
School - Denial if justified - Constitution of India 
(1950), Art.30(3). 

There is no pale of controversy that the schools 
are minority institutions established and admini- 
stered by the minority. Yet another fact about 
which there cannot be any dispute is that a minor- 
ity institution like the petitioner can very well be 
established and administered without seeking the 
prior permission from the concerned authority 
and what is required is a statement has to be 
furnished to the authorities concerned under Sec.10 
of the Tamil Nadu Recognised Private Schools 
(Regulation) Act, 1973 as per the salient features 
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adumbrated under Sev.5(2)(c) read with Rule 8(2) 
within three months of the opening of the 


standards. [Paras. 19 & 20] 
Cases referred to: 

Inre. Kerala Education Bill, 1957, A.I.R. 1968 S.C. 
956. [Para. 10] 


The All Saints High School v. Government of A.P., 
(1980)2 S.C_J. 273. [Para. 12] 

Church of South India v. The Government of Tamil 
Nadu, 1988 Writ L.R. 130. [Para. 13] 

Roman Catholic Society v. The Government of 
Tamil Nadu, 1991 Writ L.R. 130. [Para. 16] 
St.Stephen’s College v. University of Delhi, (1992)1 
S.C.C. 558. [Para. 17] 

Unnikrishnan, J.P. v. State of A.P. (1993)1 J.T. 474 
(S.C.). [Para. 18} 

Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the respective affidavits filed there- 
with the High Court will be pleased to issue a writ 


-of mandamus, (1) directing the respondents herein 


to release the financial aid to the Sacred Heart 
High School, Kadiapattanam, Kanyakumari Dis- 
trict in respect of the teaching and non-teaching 
staff working in the school; and (2) directing the 
respondents herein to release the teaching grant 
in respect of the 6 teachers employed by the Sacred 
Heart Primary School, Kadiapattanam, Kan- 
yakumari District over and above the allotted 
posts respectively. 

M.Raghavan, Senior Counsel, for D.Nelson, for 
Petitioners. 

RPonnusamy, Government Advocate, for Respon- 
dents. 

The Court made the following 

ORDER: The Congregation of Nuns of the 
Immaculate Heart of Mary, Kanyakumari Dis- 
trict, it is said is engaged in religious and social 
work and has established educational institutions 
in several places in Tamil Nadu and Pondicherry. 
Schools run by the said Congregation had been 
recognised as minority institutions entitled to the 
protection guaranteed under Art.30(1) of the 
Constitution of India, viz. the fundamental right 
to religious minorities to establish and administer 
educational institutions of their choice. Sacred 
Heart Primary School, Kadiapattanam, situate 
within the educational district of Thuckalay, was 
established by the said Congregation in 1928 and 
was granted affiliation by the Director of Public 
Instructions in the same year. The said school is a 
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full fledged primary school for girls having a strength 
of639 students as on 31.7.1985. The teacher-pupil 
ratio laid down in G.O.Ms.No.250, Education 
Department, dated 29.2.1964 permits the appoint- 
ment of one teacher for the first 35 students and 
two teachers for a total of 60 students and one 
additional teacher for every 20 more students. The 
total strength of 639 students requires the 
appointment of 19 teachers. 19 teachers having 
the requisite qualifications in fact have been 
appointed to man the school, but nonetheless 
grant-in-aid in respect of six teachers are yet to be 
released, although there is no impediment for 
payment of the teaching grant. 

2. The said Congregation was also running a middle 
school, Sacred Heart Middle School, Kadiapat- 
tanam which was upgraded into a High School 
during 1982-83. Standard IX had been opened on 
16.6.1982 and Standard X on 20.6.1983. The third 
respondent in W.P.No.5702 of 1986, Joint Direc- 
tor of School Education (Secondary), Madras-6, 
in his proceedings dated 31.10.1983 accorded 
temporary recognition without aid from the date 
of opening of the new Standards till 31.5.1984. As 
on 1.8.1985, the strength of the school was 595. 
The appointment of teaching and non-teaching 
staff having the requisite qualifications had been 
made as per the rules. Even though six additional 
teachers in the middle school, three additional 
school assistants, two additional special teachers 
and six non-teaching staff in the High School have 
been working, in anticipation of allotment of posts 
for the past two years or more, the respondents 
have failed and neglected to grant aid in respect of 
them. 

3. Repeated representations to the respondents 
for grant of aid in respect of the above staff members 
were in vain. The Schools, it is said, are non-fee 
levying ones. The inordinate delay in releasing the 
teaching grant, as requested, is unjustified and 
causes undue hardship to the Management and 
the teachers concerned. No uniform standards are 
adopted by the respondents in respect of the dis- 
bursement of teaching grant. 

4. The first respondent, Government of Tamil 
Nadu, by G.O.Ms.No.1244, Education Depart- 
ment, dated 16.10.1985, granted aid to about 85 
schools totally, neglecting the petitioner schools. 
Further, in G.O.Ms.No.1080, Education Depart- 
ment, dated 20.8.1984, the first respondent granted 
aid by allotting minimum aided teachers’ posts to 
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several private non-minority schools in Tamil Nadu. 
The action of the respondents in neglecting the 
petitioner schools is discriminatory and violative 
of Arts.14 and 30(2) of the Constitution of India. 
5. The present actions had been laid by the peti- 
tioner praying for issue of writs of mandamus to 
the respondents to release financial aid to the 
petitioner schools. 
6. The petitioner also filed W.M.P.Nos.17357 and 
17358 of 1987, seeking interim direction to the 
respondents to order for the release of the grant to 
the petitioner schools and this Court, by order 
dated 10.12.1987 granted the interim directions as 
prayed for; in the following terms: 
“In these two petitions, it is not in dispute that 
the authorities concerned have granted recog- 
nition for running of the schools. However, 
necessary aid was not granted. Therefore, the 
present writ petitions. In a similar matter, 
Sathiadev, J. in W.M.P.No.12318 of 1985 has 
directed the authorities to grant the aid on 
condition of the petitioner furnishing bank 
guarantee or immovable property as security 
for the aid to be received. Following that, I 
direct the respondents to release the grant on 
the petitioner furnishing bank guarantee or 
immovable property as security for the amount 
of aid to be received. These petitions are 
ordered accordingly. The authorities will 
release the grant within four weeks from the 
date of receipt of this order.” 
It is said, the interim direction has been complied 
with and the petitioner schools had been receiving 
the grants. 
7. Learned counsel for the petitioner would press 
the following contentions into service: 
(i) The first respondent/State is under a posi- 
tive obligation to give equal treatment in the 
matter of aid to all educational institutions,’ 
including those of the minorities, religious or 
linguistic, like the petitioner, and the refusal to 
release the grants in aid to the petitioner merely 
onthe ground that the petitioner Institution is 
a minority institution, is nothing but sheer 
practice of hostile discrimination, which is not 
permissible on the face of Art.30 of the Consti- 
tution of India. 
(ii) Refusal to release the grants-in-aid on the 
ground that no previous permission had been 
obtained by the petitioner for the upgrading of 
the Middle School into High School is 
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altogether untenable, in as much as no previ- 
ous permission is required for any minority 
institution to establish and administer any pri- 
vate school as per the provision of Sec.9 of the 
Tamil Nadu Recognised Private Schools 
(Regulation) Act, 1973 (for short, ‘the Act’) 
and what is required after the establishment of 
such an institution is to send to the competent 
authority, under Sec.10, a statement contain- 
ing particulars specified in Sec.5(2)(c) of the 
Act within a period of three months from the 
date of opening of the school as prescribed 
under Rule 8(2) of the Rules framed under the 
Act. 

8 Learned counsel for the respondents would, 
however, repel such submissions and what he would 
contend is that at the time of recognition to the 
various educational courses in the petitioner schools, 
the position had been made clear to them no aid is 
possible and the petitioner did not demur over 
this and accepted recognition and consequently 
they cannot now claim aid, and they will be 
debarred from putting forth such a claim. 

9. It is not as if the rival submissions, as now put 

forth, did not arise for consideration before the 

Apex Court and other High Courts of this country 

and the plain fact is that such questions came to be 

considered on innumerable occasions. Worthwhile 
itis to refer to the proposition of law laid down by 
the Apex Court as well as the High Court and such 

a ritualistic exercise, if undertaken, will solve the 

tangle posed in this case with ease and grace. 

10. In In re Kerala Education Bill, 1957, A.LR. 1968 

S.C. 956, Venkatarama Aiyar, J., while concurring 

with the majority view, stated in his separate judg- 

ment as follows: 
“The result of the constitutional provisions 
bearing on the question may thus be summed 
up: 

(1) The State is under a positive obligation to 

give equal treatment in the matter of aid or 
recognition to all educational institutions, 
including those of the minorities religious or 
linguistic. 
(2) The State is under a negative obligation as 
regards those institutions, not to prohibit their 
establishment or to interfere with their admin- 
istrative.” 

11. In the same judgment of the Supreme Court, 

Das, C.J., who spoke of the majority, made certain 

observations on the question of aid to educational 
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institutions and they are reproduced hereunder: 

‘“Tt is, however, well known that in modern 
times the demands and necessities of modern 
educational institutions to be properly and 
efficiently run require considerable expense 
which cannot be met fully by fees collected 
from the scholars and private endowment which 
are not adequate and, therefore, no educa- 
tional institutions can be maintained in a State 
of efficiency and usefulness without substan- 
tial aid from the State. Arts.28(3), 29(2) and 
30(2) postulate educational institutions 
receiving aid out of State funds.” 
“Weare thus faced with the problem of consid- 
erable complexity apparently difficult of solu- 
tion. There is, on the one hand’ the minority 
rights under Art.30(1) to establish and admini- 
ster educational institutions of their choice 
and the duty of the Government promote 
education, there is on the other side the obliga- 
tion of the State under Art.45 to endower to 
introduce free and compulsory education, we 
have to reconcile between these two conflict- 
ing interest and to give effect to both if that is 
possible and bring about a synthesis between 
the two. The directive principles cannot ignore 
or override the fundamental rights but must, as 
we have state, subserve the fundamental rights, 
we have already observed that Art.30(1) gives 
two rights to the minorities. (1) To establish, 
and (2) to administer, educational institutions 
of their choice. The right to administer cannot 
obviously include the right to maladminister. 
The minority cannot surely ask for aid or rec- 
ognition for an educational institution run by 
them in unhealthy surroundings, without any 
competent teachers possessing any semblance 
of qualification, and which does not maintain 
even a fair standard of teaching or which teach- 
ers matters subversive of the welfare of the 
scholars. It stands to reason, then, that the 
constitutional right to administer an educa- 
tional institution of their choice does not 
necessarily militate against the claim of the 
State to insist that in order to gram aid the 
State may prescribe reasonable regulations to 
ensure the excellence of the institutions to be 
aided. 


No educational institution can in actius: 
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practice be carried without aid from the State 
and if they will not get it unless they surrender 
their rights they will, by compulsion of finan- 
cial necessities, be compelled to give up their 
rights under Art.30(1). 

“The State Legislature cannot, it is clear, dis- 
regard or override those provisions merely by 
employing indirect methods of achieving 
exactly the same result. Even the Legislature 
cannot do indirectly what is certainly cannot 
do directly. 

There can be no manner of doubt that our 
Constitution has guaranteed certain cherished 
rights of the minorities concerning their lan- 
guage, culture and religion. These concessions 
must have been made to them for good and 
valid reasons. Art.45, no doubt, recovers the 
State to provide for free and compulsory edu- 
cation for all children, but there is nothing to 


prevent the State from discharging that sol-- 


emn obligation through Government and aided 
schools and Art.45 does not require that obli- 
gation to be discharged at the expense of the 
minority communities. So long as the Consti- 
tution stands as it is and is not altered, it is, we 
conceive, the duty of this Court to uphold the 
fundamental rights and thereby honour our 
sacred obligation to the minority communities 
who are of our own. Throughout the ages 
endless inundations of and diverse creeds, 
cultures and races - Aryans and non-Aryans, 
Dravidians and Chinese, Scythians, Huns, 
Pathans and Mughals- have come to this 
ancient land from distant regions and claimes. 
India has welcomed them all. They have met 
and gathered given and taken and got mingled, 
merged and lost in one body. India’s tradition 
has thus been epitomised in the following noble 
lines, 

None shall be turned away from the shore of 
this vast sea of humanity. 

That is India 

“Indeed India has sent out to the world her 
message of good will enshrined and proclaimed 
in our National Anthem; 

“Day and night, the voice goes out from land to 
land, 

calling Hindus, Buddhists, Sikhs and Jains 
roundthy throne 


o 
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and Parsees Mussalmans and Christians Of- 
ferings are brought to thy shrine by the East 
and the West to the woven ina garland oflove. 
Though bringest the hearts of all people into 
the harmony of one life, Thou Dispenser of 
India’s destiny, Victory, Victory, Victory to 
thee” 
It is thus that the genius of India has been able 
to find unity in diversity by assimilating the 
best of all creeds and cultures. Our Constitu- 
tion accordingly recognises our sacred obliga- 
tions to the minorities.” 
12. In The All Saints High School v, Government of 
A.P., (1980)2 S.C.J. 273, Chandrachud, C,J., com- 
menting on the question of granting aid to educa- 
tional institutions, observed as follows: 
“In the case of institutions that receive State 
aid it is the duty and obligation of the Govern- 
ment which grants aid to see that public funds 
are usefully and properly expended. If the 
expenditure incurred for paying the emolu- 
ments of the State is subsided or financed from 
out of State funds, it becomes the duty of the 
State to see that no one who does not possess 
the minimum qualifications is appointed on 
the staff the pay and other emoluments of the 
staff are guaranteed and their service condi- 
tions secured. Minority institutions which receive 
State aid cannot‘complain of conditions sub- 
ject to which the aid is granted, so long as such 
conditions do not amount to discrimination 
against them on the ground of language or 
religion and so long as the aid is not made to 
depend upon the performance or observance 
of conditions which amount to deprivation of 
the right guaranteed by Art.30(1). There is 
also no doubt that minority institutions can- 
not be discriminated against in the matter of 
granting State aid.” 
“Art.30(1) confers a fundamental right on the 
minorities to establish and administer educa- 
tional institutions of their choice. Art.30(2) 
enjoins on the State that in granting aid to the 
educational institutions it shall not discrimi- 
nate against any educational institution on the 
ground that it is under the management of a 
minority. Whether based on religion or lan- 
guage. Thus, it would appear that Art.30(1) 
even in the matter of receiving aid by the 
educational institution established by the 


u] 


Rev.Sr.Margaret Mary v. Government of Tamil Nadu (Janarthanam, J.) 307 


minority community.” 

“Arts.28(3), 29(2) and 30(2) deal with educa- 
tional institutions receiving aid out of State 
funds. Certain restrictions are placed and obli- 
gations cast on institutions recognised by the 
State or receiving aid. Art.28(3) provides, no 
person attending any educational institution 
recognised by the State or receiving aid out of 
State funds shall be required to take partin any 
religious instructions that may be imparted in 
such institutions or to attend any religious 
worship that may be conducted in such institu- 
tidn or in any premises attached thereto unless 
such person or if such person is a minor, his 
guardian has given his consent thereto. Under 
the sub article a person attending an institu- 
tion recognised by the State or receiving aid 
cannot be compelled by the institution to take 
part in any religious instruction or to attend 
religious worship without his consent. Art.29(2) 
provides that no citizen shall be denied admis- 
sion into any educational institution main- 
tained by the State or receiving aid out of State 
funds on grounds only of religion, race, caste, 
language or any of them. Under Art.29(2) in 
institutions receiving aid a citizen is entitled to 
seek admission and the institution is forbidden 
to deny admission to a citizen on grounds of 
religion, race, caste or language. While 
Arts.28(3) and 29(2) impose certain restric- 
tions on institutions receiving aid. Art.30(2) 
forbids the State from discriminating against 
any educational institution in granting aid on 


the ground that it is under the management of 


a minority, whether based on religion or lan- 
guage. The Constitution does not confer any 
right on the institution to receive any aid. It 
however forbids the State in granting aid to 
educational institutions from discriminating 
an educational institution on the ground that 
it is under the management of a minority whether 
based on religion or language. This would 
imply that the State has a right to grant or not 
to grant aid. It may be that the State is not in a 
position to grant aid to educational institu- 
tions. Insuch circumstances, nobody can force 
the State to grantaid. But ifthe State grants aid 
to educational institutions, there should not 
be any discrimination. It is open to the State to 
prescribe relevant conditions and insist on 
their being fulfilled before any institution 


becomes entitled to aid. No institution which 
fails to conform to the requirements thus val- 
idly prescribed would be entitled to any aid. 
Educational institutions receiving aid whether 
they are managed and administered by minori- 
ties or not have to conform to the require- 
ments prescribed by the State in order to 
enable the institutions to receive aid. The 
requirements prescribed shall not be discrimi- 
natory on the ground that it is under the man- 
agement of a minority whether based on reli- 
gion or language. The character of the minor- 
ity institution should not also be destroyed. 
The right of the Staie to ensure that its funds 
are properly spent cannot be denied.” 
13. In Church of South India v. The Government of 
Tamil Nadu, 1988 Writ L.R. 130, a Bench of this 
Court, dealing with the plea of financial con- 
straints, put forth by the State in answer to the 
claim for aid after recognition, observed, 
“As for financial liabilities, being fully aware 
ofthe protection conferred under Art.30(2) of 
the Constitution and being fully conscious that 
minorities have the right to open schools and 
when such schools are being opened year after 
because of public demand and due to increase 
in population; There could not be any diffi- 
culty for the State to provide for contingency 
funds under the head of ‘education in formu- 
lating the Budget. Not less than rupees two 
hundred crores is spent for free education and 
hence a few more lakhs is not an unmanage- 
able financial capabilities for this welfare State. 
Therefore, it is not impossible of performance 
to comply with the constitutional requirements. 
Directing the payment of aid to the appellant 
Institution cannot therefore be opposed by 
State, when it is for public good.” 
14. K-S.Bakthavatsalam, J., following the pro- 
nouncement of the Bench of this Court observed, 
in T.Sekara Pilla, Manager, Arumanai Higher 
Secondary School, Arumanai v. State of Tamil Nadu, 
W.P.No.4570 of 1987 dated 27.9.1989, as follows: 
“Itis highly surprising for the State to take the 
contention that they are not able to pay the 
grant due to non-availability of finance. I do 
not understand the attitude of the department 
that after sanctioning the subject for the Higher 
Secondary School to run the school without 
teachers. For that, the department should have 
taken steps to sanction the post. For imparting 
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education the fundamental thing is to have 
teachers to coach the students properly, that 
too, trained teachers for the respective sub- 
jects. I rhink a duty is cast upon the State tosee 
that the posts are sanctioned expeditiously, if 
ciney have sanctioned subjects or groups for the 
school. There is no point in sanctioning the 
groups to the school and leave the matter at 
that. If the State feels that they will have finan- 
cial strain, they ought not have sanctioned the 
groups.” 
15. The above order of the learned single Judge 
has been confirmed in appeal by a Bench of this 
Court in W.A.No.24 of 1990 dated 23.8.1990, except 
for a slight modification regarding unsanctioned 
courses. 
16. A Division Bench of this Court, consisting of 
Nainar- Sundaram, J., as he then was, and 
Somasundaram, J., in Roman Catholic Society v. 
The Government of Tamil Nadu, 1991 Writ L.R. 
130, held that paucity of finances could not be a 
valid ground for denying aid to minority schools, 
and observed, 
“On behalf of the respondents, it is contended 
that at the time of grant of recognition to the 
various educational courses in the minority 
schools, the position has been made clear to 
them that no State aid is possible and the 
minority schools did not demur over this and 
accepted recognition and hence they cannot 
now claim aid and they will be debarred from 
putting forth such claim. We could not appre- 
ciate and accept this stand put forth on behalf 
ofthe respondents. What Art.30 enshrines as a 
fundamental right, cannot be bartered away or 
surrendered by any voluntary act and it cannot 
be waived. While there may not be a funda- 
mental right to aid, yet ifin the matter of grant 
of aid the State chooses to discriminate the 
voice of protest in this behalf by the aggrieved 
minority cannot be stifled on any principle of 
waiver. The docility with which the minority 
schools accepted the recognition with any tail 
annexed that aid is not possible will not estop 
them for voicing forth a grievance of discrimi- 
nation coming within the ambit of Art.30(2) of 
the Constitution. 
Thus the grounds put forth for not granting aid 
to the minority schools in the present cases 
cannot stand scrutiny of judicial review and 
they are totally unreasonable and arbitrary and 
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they brought about the discrimination against 
the minority schools in the matter of grant of 
aid and that discrimination comes within the 
scathe of Art.30(2) of the Constitution.” 
17. In St.Stephen’s College v. University of Delhi, 
(1992)1 S.C.C. 588, a Constitution Bench of the 
Supreme Court, while dealing with aid to educa- 
tional institutions, pictures squely expressed in 
paragraph 89 thus, 
“The educational institutions are not business 
houses. They do not generate wealth. They 
cannot survive without public funds or private 
aid. It is said that there is also restraint on 
collection of students fees. With the restraint 
on collection of fees, the minorities cannot be 
saddled with the burden of maintaining educa- 
tional institutions without grant-in-aid. They 
do not have economic advantage over others. 
It is not possible to have educational institu- 
tions without State aid. This was also the view 
expressed by Das, C.J., In re Kerala Education 
Bill, 1957, A.LR. 1968 S.C. 956. The minorities 
cannot therefore, be asked to maintain educa- 
tional institutions on their own.” 
18. In the epoch making judgment by another 
Constitution Bench of the Supreme Court in 
Unnikrishnan, J.P. v. State of A.P. (1993) 1 J.T. 474, 
dealing with the fundamental right to education, 
the Supreme Court observed in a scintillating 
fashion in paragraph 134 thus: 
“1. The citizens of this country have a funda- 
mental right to education. The said right flows 
from Art.21. This right is, however, not an 
absolute right. Its content and para-meters 
have to be determined in the light of Arts.45 
and 41. In other words every child/citizen of 
this country has a right to free education until 
he completes the age of fourteen years. There- 
after his right to education is subject to the 
limits of economic capacity and development 
.of the State.” 
19. In the backdrop and setting of the principles of 
law as evolved by the various decisions referred to 
above, let me endeavour to give a legal fitment to 
the factual situation emerging from the present 
actions. There is no pale of controversy that the 
schools are minority institutions or institutions 
established and administered by the minority. Yet 
another fact about which there cannot be any 
dispute, is that a minority institution like the 
petitioner can very well be established and 
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administered without seeking the prior permis- 
sion from the concerned authorities and what is 
required is, as stated earlier, a statement has to be 
furnished to the authorities concerned under Sec.10, 
as per the salient, features adumbrated under 
Sec.5(2)(c) read with Rule 8(2) within three months 
of the opening of the Standards. There is also no 
denial of the fact that the teachers appointed in 
the institutions of the petitioner are all qualified 
teachers and the teaching as well as non-teaching 
staff had been appointed within the para-meters 
fixed by the concerned Government Orders. Fur- 
ther, the grants-in-aid sought for by the petitioner 
schools for teaching and non-teaching staff, 
according to the eligible criteria, are only upto 
Standard X viz. to impart education to students 
under 14 years of age. 

20. Considering the facts and circumstances of the 
case and the judgments referred to above, these 
writ petitions will have to be allowed and they are, 
accordingly allowed. The rule nisi issued in each 
case is made absolute. There will be no orderas to 
costs. 


BS. 


Petitions allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Srinivasan and Thangamani, JJ. 


W.P.No.10770 of 1993 11th June, 1993. 
Tamil Nadu Minority Educational Institution 
Protective Council „Petitioner 
v. 
The State of Tamil Nadu represented by its Secre- 
tary, Education Department and others 

... Respondents. 


(A) Constitution of India (1950), Art.226 - Writ 
petition - Seeking interim relief pending final dıs- 
posal of case before Supreme Court - Maintain- 
ability. 
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This writ petition is not maintainable as it is really 
one for interim relief pending final disposal of a 
case before the Supreme Court of India. If the 
petitioner wants any interim direction pending a 
case before the Supreme Court, it should move 
only the Supreme Court and not filea writ petition 
in this Court. [Para. 5] 
(B) Constitution of India (1950), Art.226 - Institu- 
tions filing petitions under for an interim order - 
Petitions dismissed- Agent or representative of insti- 
tutions, if can file subsequent petition for same relief. 
When the institutions themselves have filed the 
writ petitions and failed to obtain an interim order, 
in this Court, it is not possible for their agent or 
representative to file a subsequent writ petition 
for the very same relief seeking an order from this ` 
Court. [Para. 5] 
(C) Constitution of India (1950) Art. 226 - Writ of 
mandamus under Person with no legal right, if can 
file. 

Unless a person has a legal right, it is not open to 
such person to approach the Court under Art.226 
of the Constitution of India with a prayer for issue 
ofa writ of mandamus. [Para. 5] 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein and in the affidavit filed the High Court 
will be pieased to issue a writ of mandamus direct- 
ing the respondents to permit the students of the 
Institutions mentioned in Annexures 3, 5 and 6 in 
the judgment of this Court rendered in W.P.No.9494 
of 1992 dated 27.4.1993 to sit for examinations 
conducted by the respondents. 

K. Sridhar, for S.Raju Manohar, for Petitioner. 
The Order of the Court was made by 

Srinivasan, J.: This writ petition has been filed by 
Tamil Nadu Minority Educational Institutions 
Protective Council for issuing of writ of manda- 
mus directing the respondents who are the Educa- 
tional Authorities and the Government to permit 
the students of the institutions mentioned in 
Annexures 3, 5 and 6in the Judgment of this Court 
in P.M.Joseph v. State of Tamil Nadu by Secretary, 
Education Department & Others, W.P.No.9494 of 
1992, dated 27.4.1993, to sit for examination to be 
conducted by the respondents and pass further 
orders. 

2. In W.P.No.9494 of 1992 we quashed the orders 
ofrecognition granted in favour of the institutions 
mentioned in Annexure 5 and Annexure 6 except- 
ing one Institution by name Annai Sathiya 
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Teachers’ Training Institute (Women), Chidam- 
baram, South Arcot District, our order is passed 
on the reasoning that none of the institutions 
complied with the requirements of G.O.Ms.Nos.535 
and 536, dated 17.5.1989. The validity of 
G.O.Ms.No.536 was upheld by us in a batch of writ 
petitions disposed of earlier by us. Special leave 
petitions filed against our earlier order dated 
22.3.1993 upholding the validity of the G.O. were 
dismissed by the Supreme Court on 25.5.1993. We 
have also found that the orders of recognition 
were granted only on extraneous considerations. 
3. Now that the validity of the G.O. has been 
upheld by the Highest Court of the country, unless 
the institutions in question complied with the 
requirements of the G.O. they are not entitled to 
recognition. We have found that none of the insti- 
tutions referred to in the annexures to our judgment 
viz, Annexures 5 and 6 had complied with the 
requirements excepting one institution. They were 
not entitled to get any order of recognition. With 
the result we quashed the orders of recognition 
granted by the Government. 

4. In this petition it is prayed that the students of 
the institutions mentioned in Annexures 3, 5 and 
6 should be permitted to write the ensuing exami- 
nation which is to commence on 14.6.1993. It is 
submitted that the students having undergone the 
training for full period of2 years should be permit- 
ted to write the examination so that if ultimately 
the Supreme Court grants directions in favour of 
the students, they could have the benefit of writing 
examinations now. It is submitted that if ulti- 
mately the Supreme Court refuses to grant any 
direction in favour of the students these examina- 
tions will be of no avail to the students, as they will 
be invalid. It is argued that even in our judgment 
in W.P.No.9494 of 1992 there is a provision to the 
effect that if students had already written the 
examinations, the results should be published by 


the respondents but the publication will not con- 


fer any right whatever on the institutions or the 
students to get consequential reliefor benefitsuch 
as issue of diploma or certificate etc. Learned 
counsel for the petitioner submits that the stu- 
dents of the institutions set out in Annexures 3, 5 
and 6 must also be placed on the same pedestal as 
those persons who had already written the exami- 
nations. Itis submitted that ifthe students are now 
allowed to write the examination which is to 
commence on 14.6.1993 this Court can give a 


The Madras Law Journal Reports 


[1993 


specific direction that they will not be entitled to 
get any consequential relief or benefit such as 
issue of diplomas or certificate etc. unless the 
Supreme Court grants some directions in their 
favour ultimately. 
5. We are unable to accept the contentions of 
learned counsel for the petitioner for the follow- 
ing reasons: 
1. This writ petition is not maintainable as it is 
really one for interim relief pending the final 
disposal of a case before the Supreme Court of 
India. It the petitioner wants any interim direc- 
tions pending a casé before the Supreme Court, it 
should move only the Supreme Court and not file 
a writ petition in this Court, 
2. Some of the Teachers Training Institutes-we 
understand about 130-filed writ petitions for the 
very same relief viz., issue of writ of mandamus 
directing the Government and Educational 
Authorities to permit their students to write the 
ensuing examination. Though the writ petitions 
were admitted by the Vacation Court, the peti- 
tions for interim directions were dismissed. It is 
observed in the order of the Vacation Court that, 
“In the light of the recent order of the Apex 
Court declining to grant permission to the 
students to sit for the ensuing examination to 
be conducted on 31.5.1993 and on 14.6.1993 
and dismissing the Special Leave Petitions, I 
do not see any justification to countenance the 
claims of the petitioners at this stage”. 
The same reason will hold good even at present 
and this writ petition for the very same relief is not 
sustainable. 
3. The present petitioner claims only to be a 
representative of the Teacher Training Institutes. 
The petitioner claims to be a body established for 
the purpose of protecting the interests of the 
institutions. Learned counsel for the petitioner 
submits that it is a registered society within the 
meaning of Tamil Nadu Societies Registration 
Act. The petitioner is in other words an agent of 
the various institutions which are members of the 
petitioner society. When the institutions them- 
selves have filed the writ petitions and failed to 
obtain an interim order in this Court, it is not 
possible for their agent or representative to file a 
subsequent writ petition for the very same relief 
seeking an order from this Court. 
4. When W.P.No.9494 of 1992 was entertained by 
this Court, notice was published in the 
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newspapers under Rule 2-A of the Rules framed 
under Art.226 of the Constitution of India ‘niorm- 
ing all the persons concerned about the prayer in 
the writ petition and the hearing of the same and 
inviting every person who would be affected by the 
proceedings in the writ petition to appear before 
the court and make submissions. In fact several 
individual institutions appeared before us and 
made representations against granting the prayer 
in the writ petition. We have dealt with the same 
in our order dated 27.4.1993. If the petitioner was 
interested it should have also entered appearance 
and argued as against the granting of prayer in that 
petition. It had not done so. At present our judg- 
ment is subject matter of appeal before the 
Supreme Court of India. Hence it is not possible 
for us to grant any interim direction on a writ 
petition of this type. If at all the petitioner should 
approach only the Supreme Court of India for 
appropriate direction. 

5. Learned counsel for the petitioner submits that 
this is purely a mercy petition and the court must 
take into account the pitiable condition of the 
bona fide students who have undergone training in 
institutions in the hope that they will have a bright 
and prosperous future in their lives. We do not 
want to express any opinion on this argument as 
we are quite sure that the petitioner has no legal 
right whatever to seek a mandamus directing the 
respondent to permit the students of the various 
institutions whose orders of recognition have been 
already quashed by us to write the ensuing exami- 
nation. Unless a person has a legal right it is not 
open to such person to approach the court under 
Art. 226 of the Constitution of India with a prayer 
for issue of a writ of mandamus. 

6. We find that in the order dated 27.5.1993 passed 
by the Vacation Court, an observation is made 
that the order dismissing the miscellaneous peti- 
tions shall not stand in the way of the petitioners 
approaching the departmental authorities for any 
orders ifit is otherwise legally permissible and this 
order is applicable to all the Teachers’ Training 
Institutes, in the State. That observation is more 
than sufficient to enable the institutions or the 
petitioner hereinto approach the Government or 
the Educational Authorities for appropriate 
reliefs if legally permissible. 

7. In the result, this writ petition fails and is 
dismissed. 


BS. ` pes Petition dismissed. 
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Present: Srinivasan and Thangamani, JJ. 


W.P.Nos.13357 of 1989 and 14025 of 1991 
22nd March, 1993. 


C.Stephenson Roobasingh, Manager and Corre- 
spondent, Ebenezer Teachers Training Institute 
for Women, Poonagaram, Tuticorin ... Petitioner 
v. 


State of Tamil Nadu represented by Secretary to 
Government, Department of Education, Science 
and Technology, Madras and others 

... Respondents. 


(A) Constitution of India (1950), Art.30(1) - Fun- 
damental rightunder - Scope and ambit of- Minori- 
ties Institutions’ right to recognition - Ifa fundamen- 
tal right - Regulations framed by State to govern 
minority institutions - Requirements for validity of - 
Unaided educational mstitutions, if immune from 
general laws of the land. 

On an analysis of the rulings of the Supreme 
Court, the following principles can be culled out: 
(1) The fundamental right declared by Art.30(1) 
of the Constitution is absolute in terms butsubject 
to regulatory measures; (2) There is no fundamen- 
tal right under Art.19(1)(g) of the Constitution to 
establish or administer an educational institution 
if recognition is sought therefor; (3) The institu- 
tions must be educational institutions of the 
minorities in truth and reality and not mere masked 
phantoms; (4) There is no fundamental right to 
recognition and any institution seeking recogni- 
tion should abide by the regulations prescribed by 
the State as conditions therefor; (5) The minority 
institutions must be fully equipped with educa- 
tional excellence to keep in step with other insti- 
tutions in the State; (6) the regulations framed by 
the State cannot abridge the fundamental right of 
the minorities and they should be in the interests 
of the minority institutions themselves and not 
based on State necessity or general societal neces- 
sities; (7) The regulations should be with a view to 
promoting excellence of educational standards 
and ensuring Security of the services of teachers 
and other employees of the institutions and in the 
true interests of efficiency of institutions, 
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discipline, health, sanitation, morality, public order 
and the like; (8) Even unaided institutions are not 
immune from the operations of general laws of the 
land such as contract law, Tax measures, Eco- 
nomic Laws, Social welfare Legislations, Labour 
and Industrial laws and similar other laws which 
are intended to meet the needs of the Society. 
[Para. 26] 
(B) Tamil Nadu Minority Schools (Recognition and 
Payment of Grant) Rules, 1977 as amended by 
G.O.Ms.No.536, Education (UI) Department, dated 
17.5.1989 and G.O.Ms.No.661, Education (UI) 
Department, dated 12.6.1991 - High Court striking 
down several provisions of Tamil Nadu Private 
Schools (Regulation) Act and Rules - Appeals against 
order pending in Supreme Court - Meanwhile Gov- 
ernment issuing administrative instructions for gov- 
erning minority institutions vis-a-vis grant of recog- 
nition and aid - Validity. 
Held: One of the contentions urged is that the 
State Government cannot frame rules when the 
Court has struck down the provisions of the stat- 
ute and the statutory rules. There is no merit in 
this contention. The right of the State Govern- 
mentto frame rules in the absence ofany statutory 
provision has been recognised beyond doubt. The 
fact that appeals are pending in the Supreme 
Court at the instance of the Government against 
the judgment of the Division Bench holding sev- 
eral provisions of the Tamil Nadu Private Schools 
(Regulation) Act and Rules inapplicable to 
minority institutions has also been referred -to. 
Obviously, the Government is awaiting disposal 
of the said appeals for initiating other legislative 
measures. For the interregnum, the Government 
has chosen to issue administrative instructions 
and the power tc do so cannot be questioned. 
[Para. 34] 
(C) Constitution of India (1950), Art.14 - Tamil 
Nadu Minority Schools (Recognition and Payment 
of Grant) Rules, 1977 as amended by G.O.Ms.No.536, 
Education (UI) Department, dated 17.5.1989 and 
G.O.Ms.No.661, Education (UI) Department, dated 
12.6.1991 - Rules fixing very high qualifications for 
post of Principal/Headmaster or Subject Teacher in 
.Teacher Training Institutes - Fixation if arbitrary 
and unreasonable and thus violative of Arts.14 and 
30. 
Itis argued that when the post of Principal/Head- 
master or Subject ‘Teacher in a Teacher Training 
Institutes does not require high qualifications and 


The Madras Law Journal Reports 


[1993 


the Government has fixed very high qualifications 
and made it impossible for the minorities to get 
persons with such qualifications the provision is 
arbitrary and unreasonable and thus violative of 
Art.14 of the Constitution of India. This conten- 
tion cannot be accepted. It is fallacious to com- 
pare a teacher training institution with other 
educational institutions. Teacher training institu- 
tions form a class by themselves. The qualifica- 
tions required for the persons who handle the 
trainees in such institutions with a view to make 
them fit to become teachers should be necessarily 
higher than the qualifications fixed for the teach- 
ers in the other institutions. As a matter of policy, 
the Government has fixed higher qualifications 
for meeting the standards of teacher training insti- 
tutions. The action of the Government is well 
within the parameters of Art30(1) of the 
Constitution. [Para. 41] 
(D) Tamil Nadu Minority Schools (Regulation and 
Payment of Grant) Rules, 1977 as amended by 
G.O.Ms.No.536, Education (UI) Department, dated 
17.5.1989 and G.O.Ms.No.661, Education (UI) 
Department, dated 12.6.1991 - Policy of Govern- 
ment in insisting upon a vast extent of land for 
housing educational institutions - If invalid. 

There is no infirmity in the policy uf the Govern- 
ment in insisting upon a vast extent of land for 
housing the educational institution. It should not 
be forgotten that in ancient days this country was 
accustomed to have forest universities or 
Gurukulams which were mostly situated on the 
outskirts of towns and villages in the midst of 
groves. The importance of proper environment 
was realised in those days and that was the main 
reason for having educational institutions in such 
places where the very atmosphere was throbbing 
with learning. In fact, there is a hue and cry by the 
modern educationists stressing on the need for 
beautiful surroundings in educational institutions 
that they should be placed where there is no dis- 
tracting factor. The students should ,ive in close 
contact with nature which is beautiful in all its 
aspects. Of course, it is not possible to bring back 
the old Gurukulams into existence. But it is 
certainly within our reach and aims to locate the 
educational institutions in quiet and peaceful sur- 
roundings and make them awe-inspiring. Such 
requirement will only enable the improvement of 
educational standards and the excellence aimed 


by the Society. [Para. 46] 
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(E) Constitution of India (1950), Art.30(1) - Right 
of minorities to establish and administer educa- 
tional institutions - Expression ‘their Choice’ - Meaning 
of - Minorities ıf can establish an institution at any 
time and at any place they like. 

Art.30 undoubtedly recognises the Fundamental 
Right of the minorities to establish and admini- 
ster educational institutions of their choice. The 
crucial words are ‘their choice’. In the context, 
these words would mean choice with reference to 
the type or kind of educational institution. It may 
be elementary school, high school, ordinary col- 
lege, professional college or téachers training 
institute. It may be of any kind. There can be no 
limitation regarding the course to be conducted or 
the medium of instruction. But the choice cannot 
extend over any place and time. if the minorities 
do not want recognition, it is open to them to 
establish an institution at any time and at any 
place they like. Even in such cases, the location 
will have to be subject to general laws based on 
public order, health and hygiene. [Para. 63] 
(F) Interpretation of statutes - Rules framed by 
Government - Retrospectivity - Institutions applying 
for recognition when old G.O. was in force - Rules 
amended before disposal of applications - Amended 
rules if will govern applications. 

Normally rules framed by the Government will 
have only prospective operation. But they will 
certainly apply to pending applications. Hence 
the impugned Government orders will govern the 
pending applications for recognition. The institu- 
tions which did not have permanent recognition 
before the passing of the Government orders should 
also apply under the Government orders and the 
rules framed thereby will govern them. /Para. 69] 
Cases referred to: 

Sidhrajbhai v. State of Gujarat, A.LR. 1963 S.C. 
540: 1962 KL.T. (S.C.) 135: (1963)2 S.C.A. 394. 
[Para. 13] 

Azeez Basha v. Union of India, A.I.R. 1968 S.C. 662: 
(1968)I S.C.A. 357: (1968)2 S.C.J. 299. [Pgra. 13] 
State of Kerala v. Mother Pronnincal, A.I.R. 1970 
S.C. 2079: (1970) K.L.T. 630. (Para. 14] 

Regina v. St, A.H.E. School, A.I.R. 1971 S. C 1920. 
[Para. 15] 

St.Xaviers College v. State of Gujarat, ALR. 1974 
S.C. 1389: (1974)1 S.C.C. 717. [Para. 16] 

The Gandhi Faiz-e-am College v. University of Agra, 
A.LR. 1975 S.C. 1821: (1975)2 S.C.C. 283. 

[Para. 17] 
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Lilly Kurian v. Sr.Lewina, A.I.R. 1979 S.C. 52. 
[Para. 18] 

All Saints High School v. Government of Andhra 
Pradesh, A.I.R. 1980 S.C. 1042. [Para. 19] 
Managing Board, M.T.M. v. State of Bihar, A.LR. 
1984 S.C. 1757. [Para. 20] 

A.P.Christian Medical Educational Society v. Gov- 
ernment of Andhra Pradesh, A.I.R. 1986 S.C. 1490: 
(1986)2 S.C.C. 667: (1986)1 A.P.L.J. (S.C.) 70: 
(1986)2 S.C.J. 594. [Para. 21] 

Frank Anthony Public School Employees’ Associa- 
tion v. Union of India, ALR. 1987 S.C. 311: 1987 
Lab.I.C. 427: (1986)4 S.C.C. 707: (1987)1 Lab.L.N. 
53: (1987)54 Fac.L.R. 353:(1987)1 S.C.W.R. 86: 
(1987)1 Ser.L.R. 133. [Para. 22] 

All Bihar Christian School Association v. State of 
Bihar, A.I.R. 1988 S.C. 305: (1988)1 S.C.W.R. 28: 
(1988)1 S.C.C. 206: (1988)2 Serv.L.R. 1. [Para. 23] 
St.Stephen’s College v. University of Delhi, A.I.R. 
1992 S.C. 1630: (1992)1 S.C.C. 554. [Para. 24] 
Bangalore Water Supply and Sewerage Board v. 
R.Rajappa, (1978)3 S.C.R. 207. [Para. 24] 
Miss.Sundarambalv. Government of Goa, (1 988)1 
S.C.R. (Supp.) 604. [Para. 24] 

Shrilekha Vidyarthi v. State of U.P., A.I.R. 1991 S.C. 
537. [Para. 27-A] 

Ramana Dayaram Chetty v. The Intemational Aiport 
Authority of India, (1979)3 S.C.R. 1014: ALR. 
1979 S.C. 1628. [Para. 27-A] 

Dwarkadas Marfatia’s Case, A.I.R. 1989 S.C. 1642. 
{Para. 27-A] 

Kruse v. Johnson, (1898)2 Q.B. 91 at 98-100. [Para. 
28 

ae v. Williamson, (1873) L.R. 8 Q.B. 118 at 
124. (Para. 28] 

Gumings v. Birkenhead Corporation, (1971)2 All 
E.R. 881 at 885. [Para. 29] 

Nageshwaramma v. State of Andhra Pradesh, A.LR. 
1986 S.C. 1188: (1986)1 A.P.L.J. (S.C.) 57: (1986) 
S.C.C. (Supp.) 166: (1986)3 S.C.J. 116. [Para. 30] 
Andhra Kesari Education Society v. Director of 
School Education, A.ILR. 1989 S.C. 183: (1989)1 
A.P.LJ. (S.C.) 16: (1989)1 S.C.C. 392. [Para. 31] 
Rahmania Primary Teachers Training College v. 
State of Bihar, ALR. 1992 Pat. 1. [Para. 32] 

State of Maharashtra v. Vikas Sahebrao Roundale, 
AIR. 1992 S.C. 1926: (1992)2 An. W.R. 37: (1992) 
4 S.C.C. 435. [Para. 33] 

M/s.Bishamber Deyal Chandra Mohan v. State of 
U.P., ALR. 1982. S.C. 32: 1982 Tax.L.R. 2: (1982)2 
S.C.C. 542. [Para. 34] 
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1974 S.C. 1631: 1974 Lab.I.C. 1163: (1974)2 
Serv.L.R. 508. [Para. 41] 

The Manager, Loyola College v. University of Ker- 
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Sri Kari Thimmanarayaswamy Education Society 
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Rayalaseema Navodaya Minorities Christian Edu- 
cational Society v. State, A.I.R. 1992 A.P. 54: (1991)3 
A.L.T. 87. [Para. 45] 

KAnthony Savarimuthu v. Dircctor of School 
Education, 1985 Writ L.R. 178. [Para. 62] 
Madras English Baptist Church v. The State of 
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Mark Netto v. Government of Kerala, A.LR. 1979 
S.C. 83. [Para. 64] 
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Petitions under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein and in the respective affidavits filed there- 
with, the High Court will be pleased to issue writs 
of certiorari calling for the records relating to, (1) 
G.O.Ms.No.536, Education (UI) Department, dated 
17.5.1989 (in W.P.No.13357 of 1989) and (2) 
G.O.Ms.No.661, Education (UI) Department, dated 
12.6.1991 (in W.P.No.14025 of 1992), respectively 
passed by the 1st respondent and quash the same 
in so far as the petitioner Institution vz. Ebenezer 
Teacher Training Institute for Women, Ponnaga- 
ram, Tuticorin-2 is concerned. 

M.Veluswami and G.Muthiikrishnan, for Petitioner 
in W.P.No.13357 of 1989. 

R.Krishnamurthi, Senior Counsel for 
Mis.G.Muthukurishnan and B.Mani, for Petitioner 
in W.P.No.14025 of 1991. 

K Subramaniam, Advocate General, assisted by 
P.Shanmugam, Additional Government Pleader 
(Education), for Respondents. 

The Judgment of the Court was delivered by 
Srinivasan, J.: “A” Introduction: In these writ peti- 
tions, the Constitutional validity of G.O.Ms.No.536, 


XS Education (UI) Department, dated 17.5.1989 and 
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G.O.Ms.No.661, Education (UI) Department, dated 
12.6.1991 is challenged mainly on the ground that 
they violate the rights of the petitioners guaran- 
teed under Art.30 of the Constitution of India and 
they offend the provisions of Art.14 of the Consti- 
tution of India. By the two Government Orders 
the State Government introduced certain amend- 
ment to the Tamil Nadu Minority Schools 
(Recognition and Payment of Grant) Rules, 1977 
approved in G.O.Ms.No.2080, Education, dated 
14.9.1977. Before referring to the provisions thereof 
and the contentions of the parties, a brief peep 
into the history is necessary. 
[After tracing the history of the impugned G.Os. and 
the compelling circumstances under which they were 
issued, His Lordship proceéded - Ed. | 
8. By the said Government Order (G.O.Ms.No.536) 
the Tamil Nadu Minority Schools (Recognition 
and Payment of Grant) Rules, 1977 are amended. 
The first part of it contains certain instructions to 
be followed by the Teacher Training Institutes in 
addition to the pre-existing rules. The instruc- 
tions pertain to Library, Craft Skill Development, 
Teaching practice and Staff requirements. Rule 
4(4) is amended by adding the following as clause 
(C) after clause (b): 

“(c) For the purpose of recognition of Teacher ` 

Training Institute the conditions for recogni- 

tion shall be as specified in “Annexure V”. 
Annexure V is added after Annexure IV in the said 
rules. The annexure contains additional condi- 
tions to be satisfied for the purpose ofrecognition 
ofa Teacher Training Institute. The following are 
the matters dealt with therein. I. Location, Land 
and Building. IJ. Amenities, III. Equipments. IV. 
Laboratory. V. Library. VI. Play Ground, VII. 
Craft, VIII. Teaching Practice, IX. Strength, X. 
Certificates to be enclosed XI. Management, XII. 
Rejection, XIII. Inspection, By G.O.Ms.No.442, 
dated 12.4.1991 clause (d) was added after clause 
(c) in sub-rule (4) of Rule 4 of 1977 Rules and it 
reads as follows: 

“(D) No institute which does not enjoy recog- 

nition shall be permitted to present students 

for writing public examination conducted by 

` the Director of Government Examinations.” 

By G.O.Ms.No.661, dated 12.6.1991 the following 
was substituted in Annexure V for the item “IV 
Strength”: 

“There should be economic strength as 

prescribed by the Education Department”. 
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“The Teacher Training Institutes should not 
admit more than forty students in all for the 
course and should not exceed this limit either 
in thẹ first or second year”. i 
Originally the item prescribed that the institutes 
should not admit more than the number of candi- 
dates prescribed by government from time to time. 
By G.O.Ms.No.1064, dated 13.11.1991 item 1 of 
Annexure V was amended whereby the require- 
ment of atleast ten acres of land was confined to 
areas other than Municipal Corporation wherein 
the extent was reduced to give acres. The provision 
regarding location and the extent of playground in 
item VI were also amended. The details of the 
impugned Government Orders and the amend- 
ments will be referred to as and when necessary. 
“C” Contentions: 
9. The main attack by the petitioners is on the 
following grounds: The petitioners are minority 
institutions protected by Art.30(1) of the Consti- 
tution of India and their right to establish and 
administer educational institutions of their choice 
is sought to be annihilated by the two impugned 
Government Orders. The Government Orders 
are arbitrary and unreasonable and they are viola- 
tive of Art.14. None of the petitioners is receiving 
any aid from the Government and the Govern- 
ment Orders traverse beyond the parameters fixed 
by Constitution as interpreted by the Supreme 
Court of India. When this Court had held the 
relevant sections of the Statute and the relevant 
rules to be inapplicable to minority institutions, it 
is not open to the Government to make non- 
statutory rules and impose the same conditions 
thereby. There is total non-application of mind in 
passing the Government Orders and they are not 
in the interests of the minorities. The State Gov- 
ermmentis notcompetent to frame the rules and it 
is only the Central Legislature which can frame 
rules. The rules being non-statutory are no better 
than administrative instructions and they offend 
the provisions of Art.19(1)(g) of the Constitution 
and they cannot be saved by Art.19(6). The Rules 
arealso discriminatory inasmuctfas they prescribe 
different standards for private schools from those 
for Government schools. As the Government Orders 
do not make a distinction between aided and 
unaided institutions, they are treating unequals as 
equals and thus offending Art.14 of the 
Constitution. 
10. The learned Advocate General argued in 
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support of the validity of the Government Orders 
and the Additional Government Pleader 
Mr.P.Shanmugham supplemented his arguments. 
In short their contentions are as follows: The 
Government has only taken regulatory measures 
for furthering excellence of standards of educa- 
tion and there is no restriction or interference 
with the Fundamental Right of the Minorities 
guaranteed by Art.30(1) of the Constitution as 
interpreted by the Supreme Court of India. The 
Teacher Training Institutes form a class by them- 
selves and they cannot be compared with the other 
kinds ofeducational institutions. The policy of the 
Government is to weed out inadequacy in training 
of teachers who in turn are expected to impart 
knowledge to multitude of young students and to 
prepare them to meet the hardships of life. Once 
the Government Orders are supported by proper 
reasons, the wisdom of the policy of the Govern- 
ment cannot be questioned by Courts and it is 
beyond judicial review. The Minorities do not 
have any Fundamental Rights of recognition and 
ifthey seek recognition they must comply with the 
conditions imposed by the Government which are 
only the purpose of ensuring educational excel- 
lence. The Government is entitled to exercise its 
executive power in theabsence ofa statute. As the 
judgment of the Division Bench has made the 
relevant provisions of the statute inapplicable to 
minority institutions, the Government is entitled 
and bound to frame rules administratively. The 
petitioners have not discharged the initial burden 
cast on them to prove that the rules affect their 
Fundamental Rights to establish and administer 
educational institutions of their own. 
“D” Case Law: 

11. Before considering the acceptability of the 
respective contentions we would refer to the deci- 
sions cited before us and the principles laid down 
in chronological order. 
(i) Art.30(1), Constitution of India. 
12. Art.30(1) of the Constitution of India is in the 
following terms: 

“All minorities, whether based on religion or 

language, shall have the right to establish and 

administer educational institutions of their 

choice”. 
In The Kerala Education Bill case, A.I.R. 1984 S.C. 
956, the Supreme Court while answering a refer- 
ence under Art.143(1) of the Constitution held 
that Art.30(1) gives two rights to the minorities 
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(1) to establish, and (2) toadminister, educational 
institutions of their choice but the right to admini- 
ster cannot obviously include the right to malad- 
minister. It observed as follows: 
“... The first point to note is that the articles 
gives certain right notonly to religious minori- 
ties but also to the linguistic minorities. In the 
next place, the right conferred on such minori- 
ties is to establish educational institutions of 
their choice. It does not say the minorities 
based on religion should establish educational 
institutions for teaching religion only, or that 
linguistic minorities should have the right to 
establish “educational institutions for teach- 
ing their language only. What the article says 
and means is that the religious and the linguis- 
ticminorities should have the right to establish 
educational institutions of their choice. There 
is no limitation placed on the subjects to be 
taught in such educational institutions. As such 
minorities will ordinarily desire that their chil- 
dren should be brought up properly and effi- 
ciently and be eligible for higher university 
education and go out in the world fully equipped 
withsuch intellectual attainments as will make 
them fit for entering the publicservices, educa- 
tional institutions of their choice will neces- 
sarily include institutions imparting general 
secular education also. In other words, the 
_ article leaves it to their choice to establishsuch 
educational institutions as will serve both 
purposes, namely, the purpose of conserving 
their religion, language or culture, and also the 
purpose of giving a through, good general 
education to their children. The next thing to 
note is that the article, in terms, gives all 
minorities, whether based on religion or lan- 
guage, two rights, namely, the right to establish 
and the right to administer educational insti- 
tutions of their choice. The key to the under- 
standing of the true meaning and implication 
of the article under consideration are the words 
“of their own choice”. It is said that the domi- 
nant word is “choice” and the content of that 
article” is as wide as the choice of the particu- 
lar minority community may make. The ambit 
of the rights conferred by Art.30(1) has, there- 
fore, to be determined on a consideration of 
the matter from the points of view of the 
educational institutions themselves. The edu- 
cational institutions established or 
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administered by the minorities or to be so 
established or administered by them in 
exercise of the rights conferred by the Article 
may be classified into three categories, namely, 
(1) those which do notseek either aid or recog- 
nition from the State, (2) those which wantaid, 
and (3) those which want only recognition but 
not aid”. / 
“The right to administer cannot obviously 
include the right to maladminister. The minor- 
ity cannot surely ask'for aid or recognition for 
an educational institution run by them in 
unhealthy surroundings, without any compe- 
tent teachers possessing arly semblance of 
qualification, and which does not maintain 
even fair standard of teaching or which teaches 
matters subversive of the welfare of the schol- 
ars. It stands to reason, then, that the 
constitutional right to administer an educa- 
tional institution of their choice does not 
necessarily militate against the claim of the 
State to insist that in order to grant aid the 
State may prescribe reasonable regulation to 
ensure the excellence of the institutions to be 
aided” 

“The minorities evidently desire that educa- 
tion should be imparted to the children of their 
community in an atmosphere congenial to the 
growth of their culture. Our Constitution makers 
recognised the validity of their claim and to 
allay their fears conferred on them the funda- 
mental rights referred to above. But the con- 
servation of the distinct language, script or 
culture is not the only object of choice of the 
minority communities. They also desire that 
scholars of their educational institutions should 
go out in the world well and sufficiently equipped 
with the qualifications necessary for a useful 
career in life. But according to the Education 
Code now in operation to which it is permis- 
sible to refer for ascertaining the effect of the 
impugned provisions on existing state of 
affairs, the scholars of unrecognised schools 
are not permitted to avail themselves of the 
Opportunities for higher education in the Uni- 
versity and are not eligible for entering the 
public services. Without recognition, there- 
fore, the educational institutions established 
or to be established by the minority communi- 
ties cannot fulfil the “real object of their choice 
and the rights under Art.30(1) cannot be 
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effectively exercised. The right to establish 
educational institutions of their choice must, 
therefore, mean the right to establish real 
institutions which will effectively serve the 
needs of their community and thescholars who 
resort to their educational institutions. There 
is, no doubt, no such thing as fundamental 
right to recognition by the State but to deny 
recognition to the educational institutions except 
upon terms tantamount to the surrender of 
their constitutional right of administration of 
the educational institutions of their choice is 
in order and in effect to deprive them of their 
rights under Art.30(1). We repeat that the 
legislative power is subject to the fundamental 
rights and the legislature cannot indirectly take 
away or abridge the fundamental rights which 
it could. hot do directly and yet that will be the 
result if the said Bill containing any offending 
clause becomes law. .....” 
13. In Sidhrajbhai v. State of Gujarat, A.I.R. 1963 
S.C. 540: 1962 K.L.T. (S.C.) 135: (1963)2 S.CA. 
394, the principles were reiterated in the following 
words: 
“The right established by Art.30(1) is a funda- 
mental right declared in terms absolute. 
Unlike the fundamental freedoms guaranteed 
by Art.19 it is not subject to reasonable restric- 
tions. It is intended to be a real right for the 
protection of the minorities in the matter of 
setting up of educational institutions of their 
own choice. The right is intended to be effec- 
tive and is not to be whittled down by so-called 
regulative measures conceived in the interest 
not of the minority educational institution, 
but of the public or the nation as a whole. If 
every order which while maintaining the for- 
mal character of a minority institution 
destroys the power of administration is held 
justifiable because it is in the public or 
national interest, though not in its interest as 
an educational institution the right guaran- 
teed by Art.30(1) will be but a “teasing illu- 
sion”, a promise of unreality, Regulation, which 
may lawfully be imposed either by legislative 
or executive action as a condition of receiving 
grant or of recognition must be directed to 
making the institution while retaining its char- 
acter as a minority institution effective as an 
educational institution. Such regulation must 
satisfy a dual test-the test of reasonableness 
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and the test that it is regulative of the educa- 
tional character of the institution and is con- 
ducive to making the institution an effective 
vehicle of education for the minority commu- 
nity or other persons who resort to it”. 
The Court pointed out earlier, 
‘Regulations made in the true interests of 
efficiency of instruction discipline, health, 
sanitation, morality, public order and the like 
may undoubtedly be imposed. Such regula- 
tions are not restrictions on the substance of 
the right which is guaranteed; they secure the 
proper functioning of the institutions, in mat- 
ters educational.” 
In Azeez Basha v. Union of India, A.I.R. 1968 S.C. 
662: (1968)1 S.C.A. 357: (1968)2 S.CJ. 299, the 
Apex Court held that the words “establish and 
administer” in Art.30(1) should be read conjunc- 
tively and that the minority will have the right to 
administer only if the educational institution is 
established by itself. 
14. In State of Kerala y. Mother Pronnical, ALR. 
1970 S.C. 2079: 1970 K.L.T. 630, the Court held 
that for petting the protection of Art.30(1), it does 
not matter whether a single individual with his 
own means funds the institution or the commu- 
nity at large contributes the funds and that the 
intention in either case must be to found an insti- 
tution for the benefit of a minority community by 
a member of that community. It was also held that 
in addition to the minority community others 
from other minority communities or even from 
the majority community can take advantage of 
such institutions and the facts that such other 
communities bring in income will not prevent the 
institution from enjoying the protection under 
the article. It was pointed out that while manage- 
ment of the institution cannot be interfered with, 
standards of education are not a part of manage- 
ment as such and the standards concern the body 
politic and are dictated by considerations of ad- 
vancement of the country and its people. It was 
observed, “the minority institutions cannot be 
allowed to fall below the standards of excellence 
expected of educational institutions or under the 
guise of exclusive right of management to decline 
to follow the general pattern while the manage- 
ment must be left to them, they may be compelled 
to keep in step with others”. 
15. In Regina v. St., A.H.E. School, A.I.R. 1971 S.C. 
1920, the power of the State Government to issue 
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administrative instructions containing rules relat- 
ing to grant of recognition and aid educational 
institutions was recognised and the Court said, 
“But it cannot also be gainsaid that as the 
Government has the power, to admit schools 
to recognition and grants-in-aid, it can, de hors 
the Act, lay down conditions under which it 
would grant recognition and aid. To achieve 
uniformity and certainty in the exercise ofsuch 
executive power and to avoid discrimination, 
the Government would have to frame rules 
which, however, would be in the form of 
administrative instructions to its officers deal- 
ing with the matters of recognition and aid. If 
such rules were to lay down conditions the 
Government can insist that satisfaction of such 
conditions would be condition precedent to 
obtaining recognition and aid and that a breach 
or non compliance of such conditions would 
entail either the denial or withdrawal ofrecog- 
nition and aid. The management of a school, 
therefore, would commit a breach or non- 
compliance of the conditions laid down in the 
rules on pain of deprivation of recognition and 
aid. The rules thus govern the terms on which 
the Government would grant recognition and 
aid and the Government can enforce these 
rules upon the management”. 
16. A nine Judge Bench of the Supreme Court had 
to consider the scope of Arts.29 and 30 of the 
Constitution in StXaviers College v. State of Gujarat, 
ALR. 1974 S.C. 1389: (1974)1 S.C.C. 717, when 
the validity of the provisions of the Gujarat Uni- 
versity Act, 1949 was challenged. The court reiter- 
ated that Art.30(1) covers institutions imparting 
general secular education and the object of the 
Afticle is to enable children of minorities to goout 
in the world fully equipped. It was categorically 
laid down that it will be wrong to read the Article 
as restricting the right only to cases where such 
institutions are concerned with language, script or 
culture of the minorities. The power of the State 
to impose regulatory measures for furthering the 
excellence of the standards of education was reit- 
erated. Khanna, J. said, 
“If a request is made for the affiliation or 
recognition of an educational institution, it is 
implicit in the request that the educational 
institution would abide by the regulations which 
are made by the authority granting affiliation 
or recognition. The said authority can always 
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prescribe regulations and insist that they should 
be complied with before it would grant affili- 
ation or recognition to an educational institu- 
tion. To deny the power of making regulations 
to the authority concerned would result in 
robbing the concept of affiliation or recogni- 
tion of its real essence. No institution can , 
claim affiliation or recognition until it con- 
forms to a certain standard. The fact that the 
institution is of the prescribed standard indeed 
inheres in the very concept of affiliation or 
recognition. It is, therefore, permissible for 
the authority concerned to prescribe regula- 
tions which must be complied with before an 
institution can seek and retain affiliation and 
recognition, Question then arises whether there 
is any limitation on the prescription of regula- 
tions for minority educational institutions. So 
far as this aspect is concerned, the authority 
prescribing the regulations must bear in mind 
that the Constitution has guaranteed a funda- ’ 
mental right to the minorities for establishing 
and administering their educational institu- 
tions. Regulations made by the authority con- 
cerned should not impinge upon that right. 
Balance has, therefore, to be kept between the 
two objectives, that ofensuring thestandard of 
excellence of the institution and that of pre- 
serving the right of the minorities to establish 
and administer their educational institutions. 
Regulations which embrace and reconcile the 
two objectives can be considered to be reason- 
able”. 
Mathew, J. said, 

“Recognition or affiliation creates an interest 
in the University to ensure that the educa- 
tional institution is maintained for the pur- 
pose intended and any regulation which will 
subserve or advance that purpose will be rea- 
sonable and no educational institution estab- 
lished and administered by a religious or lin- 
guistic minority can claim recognition or affili- 
ation without submitting to those regulations. 
That is the price of recognition or affiliation; 
but this does not mean that it should submit to 
aregulation stipulating for surrender ofa right 
or freedom guaranteed by the Constitution, 
which is unrelated to the purpose of recogni- 
tion or affiliation. In other words, recognition 
or affiliation is a facility which the university 
grants to an educational institution, for the 
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purpose of enabling the students there to sit 
for an examination to be conducted by the 
university in the prescribed subjects and to 
obtain the degree conferred by the university, 
and therefore, it stands to reason to hold that 
no regulation which is unrelated to the pur- 
pose can be imposed”. 
17. In The Gandhi Faiz-e-am College v. University 
of Agra, A.I.R. 1975 S.C. 1821: (1975)2 S.C.C. 283, 
the court while holding that provisions ofa regu- 
latory character intended to secure the better 
administration of an institution said that abridge- 
mentof the constitutional right guaranteed under 
Art.30(1) is as obnoxious as annihilation and “to 
cripple is to kill”. 
18. In Lilly Kurian v. Sr.Lewina, A.I.R. 1979 S.C. 52, 
the question was whether a minority educational 
institution was bound by the provisions of an 
ordinance made by the Syndicate of the University 
of Kerala under Sec.19(j) of the Kerala University 
Act. The Court referred to its previous rulings and 
observed thus: 
“Protection of the minorities is an article of 
faith in the Constitution of India. The right to 
the administration of institutions of minority’s 
choice enshrined in Art.30(1) means ‘manage- 
mentofthe affairs’ of the institution. This right 
is, however, subject to the regulatory power of 
the State. Art.30(1) is not a charter for malad- 
ministration; regulation, so that the right to 
administer may be better exercised for the 
benefit of the institution is permissible; but the 
moment one goes beyond that and imposes, 
what is in truth, not a' mere regulation but an 
impairment of the right to administer, the 
Article comes into play and the interference 
cannot be justified by pleading the interests of 
the general public; the interests justifying inter- 
ference can only be the interests of the minor- 
ity concerned”. 
19. In All Saints High School v. Government of 
Andhra Pradesh, A.I.R. 1980 S.C. 1042, the case- 
law on the subject was analysed and the principles 
and propositions were summarized. Out of the 
nine propositions set out therein, the following 
are relevant for the purpose of this case; 
“() 
(2) That although unlike Art.19 the right 
conferred on the minorities is absolute, unfet- 
tered and unconstitutional but this does not 
mean that this right gives a free licénce for 
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maladministration so as to defeat the avowed 
object of the Article, namely, to advance excel- 
lence and perfection in the field of education. 
(3) While the State or any other statutory 
authority has no right to interfere with the 
internal administration or management of the 
minority institution, the State can certainly 
take regulatory measures to promote the effi- 
ciency and excellence of educational standards 
and issue guidelines for the purpose of ensur- 
ing the security of the services of the teachers 
or other employees of the institution. 
(4) At thesame time, however, the State or any 
University authority cannot under cover ór 
garb of adopting regulatory measures tend to 
destroy the administrative autonomy of the 
institution or start interfering willy nilly with 
the core of the management of the institution 
so as to render the right of the administration 
of the management of the institution con- 
cerned nugatory or illusory. Such a blatant 
interference is clearly violative of Art.30(2) 
and would be wholly inapplicable to the insti- 
tution concerned. 
(5) Although Art.30 does not speak of the 
conditions under which the minority educa- 
tional institution can be affiliated to a College 
or University yet the section by its very nature 
implies that where, an affiliation is asked for 
the University concerned cannot refuse the 
same withoutsufficient reason or try to impose 
such conditions as would completely destroy 
the autonomous administration of the educa- 
tional institution. 
(6) XXX XXX 200K 
© (7) XXX XXX XXX 

(8) Wherea minority institution is affiliated to 
a University the fact that it is enjoined to adopt 
the courses of study or the syllabi or the books 
prescribed and the holding of examination to 
test the ability of the students of the institution 
concerned does not violate the freedom con- 
tained in Art. 30 of the Constitution. 
(9) ------- 

20. In Managing Board, M.T.M. v. State of Bihar, 


_ ALR. 1984 S.C. 1757, the court reiterated the 


principles already laid down and observed that the 
State or the University, as the case may be, cannot, 
while considering the application for grant of 
affiliation impose conditions which if accepted 
would destroy the individuality and personality of 
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the institution and apart from being wholly arbi- 
trary and unreasonable it would amount to clear 
infraction of the provisions of Art.30. 
21. In_A.P. Christian Medical Educational Society v. 
Government of Andhra Pradesh, A.I.R. 1986 S.C. 
1490: (1986)2 S.C.C. 667: (1986)1 A.P.LJ. (S.C.) 
70: (1986)2S.C.J. 594, it was held that the Govern- 
ment, University and the court, can pierce the 
minority veil to find out whether an institution is 
a minority institution: Referring to the provisions 
in Art.30(1) of the Constitution the court said, 
“It was seriously contended before us that any 


minority, evena single individual belonging to , 


* a minority, could found a minority institution 
and had the right so to do under the Constitu- 
tion and neither the Government nor the 
University could deny the society’s right to 
establish a minority institution at the very 
threshold as it were, howsoever they may impose 
regulatory measures in the interests of uni- 
formity, efficiency and excellence of educa- 
tion. The fallacy of the argument inso far as the 
instant case is concerned lies in thinking that 
neither the Government nor the University 

_ has the right to go behind the claim that the 
institution is a minority institution and to 
investigate and satisfy itself whether the claim 
is well founded or founded. The Government 
the University and ultimately the court have 
the undoubted right to pierce the minority veil 
with due apologises to the corporate Lawyers 
and discover whether there is lurking behind it 
no minority at all and in any case, no minority 
institution. The object of Art.30(1) is not to 
allow bogies to be raised by pretenders but to 
give the minorities a sense of security and a 
feeling of confidence not merely by guarantee- 
ing the right to profess, practise and propagate 
religion to religious minorities and the right to 
conserye their language, script and culture to 
linguistic minorities, but also to enable all 
minorities, religious and linguistic, to estab- 
lish and administer educational institutions of 
their choice. These institutions must be educa- 
tional institutions of the minorities in truth 
and reality and not mere masked phantoms. 
They may be institutions intended to give the 
children of the minorities the best general and 
professional education, to make them com- 
plete men and women of the country and to 
enable them to go out into the world fully 


prepared and equipped. They may be institu- 
tions where special provision is made to the 
advantage and for the advancement of the 
minority children. They may be institutions 
where the parents of the children of the minor- 
ity community may expect that education in 
accordance with the basic tenets of their reli- 
gion would be imparted by or under the guid- 
ance of teachers, learned and steeped in the 
faith. They may be institutions where the par- 
ents expect their children to grow in a perva- 
sive atmosphere which is in harmony with 
their religion or conducive to the pursuit of it. 
What is important and what is imperative is 
that there must exist some real positive index 
to enable the institution to be identified as an 
educational institution of the minorities. We 
have already said that in the present case apart 
from the half a dozen words as a Christian 
minorities institution occurring in one of the 
objects recited in the memorandum ofassocia- 
tion, there is nothing whatever, in the memo- 
randum or the articles of association or in the 
actions of the society to indicate that the insti- 
tution was intended to be a minority educa- 
tional institution. As already found by us these 
half a dozen words were introduced merely to 
found a claim on Art.30(1). They were a smoke- 
screen”. 

“It was contended before us that the permis- 
sion to Start a new medical college could not be 
refused by the Government nor could affili- 
ation be refused by the University to a minority 
institution on the ground that the Govern- 
ment of India and the Medical council of India 
had taken a policy decision not to permit the 
Starting of new medical colleges. It was said 
that such a policy decision would deny the 
minorities their right to establish an educa- 
tional institution of their choice, guaranteed 
by Art.30(1) of the Constitution. The argu- 
ment was that the right to establish an educa- 
tional institution was an absolute right of the 
minorities and that no restriction, based on 
any ground of the public interest or State or 
societal necessity could be placed on that right 
so as to destroy that right itself. It was said that 
to deny permission to a minority to start a 
medical college on the ground that there were 
already enough medical colleges in the country 
was tantamount to denying the right of the 


Stephenson Roobasingh v. State of Tamil Nadu (Srinivasan, J.) 321 


minority guaranteed under Art.30(1). On the 
other hand, it was said, when in the pursuit of 
general or professional educational for its 
members, a minority community joins the 
‘mainstream of national life, it must subject 
itself to the national interest. The right guar- 
anteed by Art.30(1) gives the minority the full 
liberty to establish educational institutions of 
its own choice. If the minority community 
expresses its choice and opts to join the scheme 
of national educational policy, it must natu- 
rally abide by the terms of that policy unless the 


instruments for imparting education cannot 
be considered to impinge upon the right guar- 
anteed by Art.30(1) of the Constitution. The 
question in each case is whether the particular 
measure is, in the ultimate analysis, designed 
to achieve such goal, without of course nullify- 
ing any pert of the right of management in 
substantial measure”. 
23. In All Bihar Christian School Association v. 
State of Bihar, ATR. 1988 S.C. 305: (1988)1 S.C.W.R. 
28: (1988)1 S.C.C. 206: (1988)2 Serv.L.R. 1, the 
court referred to the earlier rulings in detail and 
said, 


terms require the surrender of the right under 
Art30(1). It was said that a medical college 
needed very heavy investment and that to 
produce. doctors beyond need would be a 
national waste apart from creating a problem, 
of unemployment in a sphere where there should 
be none. It appears, if one may borrow the 
words of Sir Roger de Coverlev, there is much 
to be said on both sides. In view of our conclu- 
sion on the other issues we do not want to 
venture an opinion on this question”. 
22. In Frank Anthony Public School Employees’ 
Association v. Union of India, A.I.R. 1987 S.C. 311: 
1987 Lab.I.C. 427: (1986)4 S.C.C. 707: (1987)1 
Lab.L.N. 83: (1987)54 Fac.L.R. 353:(1987)1 
S.C.W.R. 86: (1987)1 Serv.L.R. 133, the court had 
to consider the provisions of Delhi School Educa- 
tion Act 18 of 1973. After referring to the earlier 
rulings of the court, it was observed: 
“Thus, there, now appears to be a general and 
broad consensus about the content and dimen- 
sion of the Fundamental Right guaranteed by 
Art.30(1) of the Constitution. The right guar- 
anteed to religious and linguistic minorities by 
Art.30(1) is two fold, to establish and to 
administer educational institutions of their 
choice. The key to the article lies in the words 
“of their own choice’. These words indicate 
thai the extent of the right is to be determined, 
not with reference to any concept of State 
necessity and general societal interest but with 
reference to the educational institutions them- 
selves, that is, with reference to the goal of 
making the institutions “effective vehicles of 
education for the minurity community or other 
persons who report to them”. It follows that 
regulatory measures which are designed 
towards the achievement of the goal of making 
the minority educational institutions effective 
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“In view of these decisions it is now well settled 
that minorities based on religion or language 
have fundamental freedom to establish and 
manage educational institutions of their own 
choice, but the State has right to provide regu- 
latory provisions for ensuring educational 
excellence, conditions of employment of teach- 
ers, ensuring health, hygiene and discipline 
and allied matters. Such regulatory provisions 
do not intergere with the minorities’ funda- 
mental right of administering their educational 
institutions instead, they seek to ensure that 
such institution is administered efficiently, and 
that students who come out of minority insti- 
tution after completion of their studies are 
well equipped with knowledge and training so 
as to stand at par in their avocation in life 
without any handicap. If regulatory provisions 
indirectly impinges upon minorities ‘right of 
administration of their institutions, it would 
not amount to interference with the funda- 
mental freedom of the minorities as the regu- 
latory provisions are in the interest of the 
minority institutions themselves. If the minor- 
ity institution seeks affiliation or recognition 
from the State or Education Board the State 
has the right to prescribe syllabi and terms and 
conditions for giving such affiliation or recog- 
nition or extending grants in aid. Minority 
institutions may be categorised in three classes, 
(i) educational institutions which seek neither 
aid nor recognition from the State; (ii) institu- 
tions that seek aid from the State, (iii) educa- 
tional institutions which seek recognition but 
not aid. Minority institutions which fall in the 
first category are free to administer their insti- 
tutions in the manner they like. The State has 
no power under the constitution to place any 
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restriction on their right of administration. 
This does not mean that an unaided minority 
institution is immune from operation of gen- 
eral laws of the land. A minority institution 
cannot claim immunity from contract law, tax 
measures, economic regulations, social wel- 
fare legislation, labour and industrial laws and 
similar other measures which are intended to 
meet the need of the society. But institutions 
falling within the second and third categorics 
are subject to regulatory provisions which the 
State may impose. It is open to the State to 
prescribe conditions for granting recognition 
or disbursing aid. These conditions may 
require a minority institution to follow pre- 
scribed syllabus for examination, courses of 
study, employment of teachers, discipline of 
students and allied matters. The object and 
purpose of prescribing regulations are to 
ensure that minority institutions do not fall 
below the standard of excellence expected of 
an educational institution and that they do not 
fall outside the main stream of the nation. A 
minority institution must also be fully equipped 
with educational excellence to keep in step 
with others in the State; otherwise the students 
coming out ofsuch institutions will not be fully 
equipped to serve the society or the nation. 
While the State has every right to prescribe 
conditions for granting recognition or disburs- 
ing aid, it cannot under the guise of that power 
prescribe onerous conditions compelling the 
minority institutions to surrender their rights 
of administration to the Government. On the 
one hahd the State is under an obligation to 
ensure that educational standards in the rec- 
ognised institutions must be according to the 
need of the society and according to standards 
which ensure the development of personality 
of the students in turning out to be civilized, 
useful members of the society, and to ensure 
that the public funds disbursed to the minority 
institutions are properly utilised for the given 
purpose. On the other hand the State has to 
respect and honour minority rights under 
Art.30(1) in the matter of establishing and 
carrying of administration of institution of 
their choice. In order to reconcile these two 
conflicting interests the State has to strike a 
balance and statutory provisions should serve 
both the objects and such statutory provisions 
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have to withstand the test of Art.30(1) of the 
Constitution. These principles have to be borne 
in mind in considering the question of validity 
of statutory provisions relating to minority 
educational institutions”. 
24. In St.Stephen’s College v. University of Delhi, 
ALR. 1992 S.C. 1630: (1992)1 S.C.C. 554, the 
Constitution Bench of the Supreme Court held 
that proof of establishment of the institution is a 
condition precedent for claiming the right to 
administer the institution and observed that 
Art.30(1) is a protective measure only for the 
benefit of religious and linguistic minority and not 
to enable ill-fit or camouflaged institutions to get 
away with the constitutional protection. While 
rejecting the contention that the petitioner before 
ithad lost its minority character on being affiliated 
to the Delhi University, the Court observed: 
“In the first place, it may be stated that the 
State or any instrumentality of the State 
cannot deprive the character of the institution, 
founded by a minority community by compul- 
sory affiliation since Art.30(1) is aspecial right 
to minorities to establish educational institu- 
tions of the choice. The minority institution 
has a distinct identity and the right to admini- 
ster with continuance of such identity cannot 
be denied by coercive action. Any such coer- 
cive action would be void being Contrary to the 
constitutional guarantee. The right to admini- 
ster is the right to conduct and manage the 
affairs of the institution. This right is exercised 
by a body of persons in whom the founders 
have faith and confidence. Sucha management 
body of the institution cannot be displaced or 
recognised if the right is to be recognised and 
maintained. Reasonable regulations, however, 
are permissible but regulations should be of 
regulatory nature and not of abridgement of 
the right guaranteed under Art.30(1)” 
The following passages in the judgment are also 
relevant. 
“Equally, it would be difficult to accept the 
second submission that the minorities are 
entitled to establish and administer educa- 
tional institutions for their exclusive benefit. 
Thechoice ofinstitution provided in Art.30(1) 
does not mean that the minorities could estab- 
lish educational institution for the benefit of 
their own community people. Indeed, they 
cannot. It was pointed out In re: Kerala 
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Education Bill, ALR. 1984 S.C. 956, that the 
minorities cannot establish educational insti- 
tution only for the benefit of their community. 
Ifsuch was the aim, Art.30(1) would have been 
differently worded and it would have been dif- 
ferently worded and it would have contained 
the words “for their own community”. In the 
absence of such words it is legally impermis- 
sible to construe the article as conferring the 
right on the minorities to establish educa- 
tional institution for their own benefit”. (vide 
para 81). 

“Even in practice, such claims are likely to be 
met with considerable hostility. It may not be 
conducive to have relatively a homogenous 
society. It may lead to religious bigotry which is 
the bane of mankind. In the “nation building 
with secular character sectarian schools or 
colleges; segregated faculties or universities 
for imparting general secular education are 
undesirable and they may undermine secular 
democracy. They would be inconsistent with 
the central concept of secularism and equality 
embedded in the Constitution. Every educa- 
tional institution irrespective ofcommunity to 
which it belongs is a ‘melting-pot’ in our 
national life. The students and teachers are the 
critical ingredients. It is there they develop 
respect for, and tolerance of, the cultures and 
beliefs of others. It is essential therefore, that 
there should be proper mix of students of 
different communities in all educational insti- 
tutions.” (vide para 82). 

“The minorities cannot be treated in a reli- 
gious natural way in the educational institu- 
tions established and administered by them. 
Clearly that was not the aim of Art.30(1). 
Arst.30(1) was incorporated to secure to the 
minorities a fair deal in the name of religion 
only. It was guaranteed to them as a fundamen- 
tal right after a great deal of deliberations by 
the framers. It should not be nullified by nar- 
row judicial interpretation or crabbed ped- 
antry. There must be a “broad approach and 
the Statesman-like vision. The catholic 
approach that led to the drafting of the provi- 
sions dealing with the minority rights, as dis- 
cussed earlier, should not be set at naught. It 
must be ensured that nothing is done to 
deprive the minorities of a sense of belonging 
and of a feeling of security (See. the 


observations of Khanna, J., in St Xavier's case, 
(at 234)).” (vide para 92). 
“In the light of all these principles and factors, 
and in view of the importance which the 
Constitutions attaches to protective measures 
to minorities under Art.30(1) the minority 
aided educational institutions are entitled to 
prefer their community candidates to main- 
tain the minority character of the institutions 
subject of course in conformity with the Uni- 
versity standard. The State may regulate the 
intake in this category with due regard to the 
need of the community in the area which the 
Institution is intended to serve. But in no case 
such intake shall exceed fifty percent of the 
annual admission. The minority institutions 
“shall make available at least fifty per cent of 
the annual admission to members of cornmu- 
nities other than the minority community. The 
admission of other community candidates shall 
be done purely on the basis of merit”. (vide 
paragraph 102) 
25. In the latest judgment of the Supreme Courtin 
Unni Krishnan, J.P. and others v. State of Andhra 
Pradesh and others, W.P.(C) No.607 of 1992 etc., 
batch, order dated 4.2.1993, a Constitution Bench 
had to consider the right of private educational 
institutions to collect capitation fee from the stu- 
dents. It is held in that case that right to higher 
education and in particular professional courses is 
nota fundamental right flowing from Art.21 ofthe 
Constitution. While considering that question the 
Court made the following observations which are 
relevant in this case. 
“Per B.P.Jeevan Reddy, J.: “The hard reality 
that emerges is that private educational insti- 
tutions are a necessity in the present day con- 
text. It is not possible to do without them 
because the Governments arein no position to 
meet the demand particularly in the sector of 
medical and technical education which call for 
substantial outlays. While education is one of 
the most important functions of the Indian 
State is has no monopoly therein, Private 
Educational institutions-including minority 
educational institutions-too have a role to play” 
vide para 61). 
XXX XXX XXX 
sities ve But one thing is clear, commerciali- 
sation of education cannot and should not be 
permitted. The Parliament as well as State 


i 
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Legislatures have expressed this intention in 
unmistakable terms. Both in the light of our 
tradition and from thestandpoint ofinterest of 
general commercialisation is positively harm- 
ful; it is opposed to public policy .....” 
(vide para 63) 

XXX XXX XXX 

Carisa While we d@ not wish to express any 
opinion on the question whether the right to 
establish an educational institution can besaid 
to be carrying on any “occupation” within the 
meaning of Art.19(1)(g), perhaps-it is-we are 
certainly of the opinion that such activity can 
neither be a trade or business nor can it be a 
profession within the meaning of Art.19(1)(g)... 
... (vide para 64) 

bets Reliance is then placed upon the Seven 
Judge Bench decision in Bangalore Water Supply 
and Sewerage Board v. R.Rajappa, (1978)3 S.C.R. 
207, Krishna Iyer, J. dealing with the meaning 
of the expression ‘industry’ in I.D.Act observed 
that even educational institutions would fall 
within the purview of “industry”. We do not 
think the said observation in a different con- 
text has any application here”. (vide para 66). 
“For the purpose of these cases, we shall proceed 
on the assumption that a person or body of 
persons has a right to establish on educational 
institution in this country. But this right, we 
must make it clear, is not an absolute one. It is 
subject to such law as may be made by the State 
in the interest of general public”. (vide para- 
graph 68). 

“We must, however, make it clear, and which is 
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recognition or affiliation, as the case may be, in 
addition to such other conditions and terms 
which such Government, University or other 


authority may choose to impose.. ... ..” (vide 
para 126(3) 

Justice S.Rathinavel Pandian concurred with 
Justice B.P Jeevan Reddy. 


“Per Mohan, J.: ...Certainly, it cannot be con- 
tended that establishment of an educational 
institution would be “business”. Nor again, 
could that be called trade since no trading 
activities carried on. Equally it is not a profes- 
sion. It is one thing to say that teaching is a 
profession but it is a totally different thing to 
urge that establishment of an educational 
“institution would be a profession. It may 
perhaps fall under the category of occupation 
provided no recognition is sought from the 
State ofaffiliation from the University is asked 
on the basis that it isa fundamental right”. The 
position is explained below: 

However, some of the learned counsel relied 
on Bangalore Water Supply and Sewerage Board 
v. R.Rajappa, (1978)3 S.C.R. 207, to urge that 
the activity ofrunning and educational institu- 
tion was an industry. In that case, Krishna Iyer, 
J., observed: 

“To Christian education as a mission, even if 
true, is not to negate it being an industry, we 
have to look at education activity from the 
angle of the Act and so viewed the ingredients 
of education are fulfilled. Education is, there- 
fore, an industry nothing can stand in the way 
of that conclusion. 


of crucial importance herein, that the right to 
establish an educational institution does not 
carry with it the right to recognition or the 


This ruling was relied on in Miss.Sundarambal v: 
Government of Goa, (1988) 1 S.C.R. (Supp.) 604. It 
was held: 


right to affiliation... ...(vide para 69) 

“A citizen of this country may have a right to 
establish an educational institution but no 
citizen, person or institution has a right much 
less a fundamental right, to affiliation or rec- 
ognition, or to grant-in-aid from the State. The 
recognition and/or affiliation shall be given by 
the State subject only to the conditions set out 
in, and only accordance with the scheme con- 
tainéd in Part II] of this Judgment. No Govern- 
ment University or authority shall be compe- 
tent to grant recognition or affiliation except 
in accordance with the said scheme. The said 
scheme shall constitute a condition of such 


“Thus it is seen that even though an educa- 
tional institution has to be treated as an indus- 
try in view of the decision in the Bangalore 
Water Supply and Sewerage Board v. R.Rajappa, 
(1978)3 S.C.R. 207, the question whether teach- 
ers in an educational institution can be consid- 
ered as workmen still remains to be decided.” 
“It requires to be carefully noted that while 
considering as to what would constitute an 
industry under the Industrial Disputes Act, 
these observations came to be made. Certainly, 
that is very different from claiming a funda- 
mental right under Art.19(1)(g) (vide pages 33 
and 34). 
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XXX XXX XXX 
“There is absolutely no fundamental right to 
recognition in any citizen. The right to estab- 
lishment and run the educational institutions 
with State’s recognition arises only on the 
State permitting, pursuant to a policy decision 
or on the fulfilment of the conditions of the 
Statute.” (vide page 35) 

XXX XXX XXX 

“By implication also a fundamental right of 
the nature and character œnferred under Art.30 
cannot be read into Art.19(1) (g). The confer- 
ment of such a right on the minorities in a 
positive way under Art. 30 negative the as- 
sumption of a fundamental right in this behalf 
in every citizen of the country” (vide page 36): 
XXX XXX XXX 

“The argument that every activity or occupa- 
tion” “by the mere fact of its not being obnox- 
ious or harmful to society, cannot by itself be 
entitled to protection as fundamental right. As 
pointed out above, some rights, by the very 
nature, cannot be qualified to be protected as 
fundamental rights. 

Accordingly, it is held that there is no funda- 
mental right under Art.19(1)(g) to establish an 
educational institution, ifrecognition or affili- 
ation is sought for such an educational institu- 
tion. It may be made clear that any one desir- 
ous of starting an institution purely for the 
purposes of educating thestudents he could do 
So but Secs.22 and 23 of the University Grants 
Commission Act which prohibits the award of 
degrees except by a University must be kept in 
mind”. (vide page 38) 

Applying these tests, we find it impossible to 
hold that a private educational institution 
either by recognition or affiliation to the Uni- 
versity could ever be called an instrumentality 
of State. Recognition is for the purposes of 
conforming to the standards laid down by the 
State. Affiliation is with regard to the syllabi 
and the course of study. Unless and until they 
are in accordance with the prescription of the 
University, degrees would not be conferred. 
The Educational Institutions prepare the stu- 
dents for the examination conducted by the 
University. Therefore, they are obliged to fail- 
ure the syllabi and the course of the study”. 
(vide pages 41 & 42). 


|26 On an analysis of the above rulings the 


following principles can be culled out: 
(1) The fundamental right declared by Art.30(1) 
of the Constitution is absolute in terms, but 
subject to regulatory r . usures; 
(2) There is no fundamental right under 
Art.19(1)(g) of the Constitution to establish 
or administer ‘an educational institution, if 
recognition is sought therefor; 
(3) The institutions must be educational insti- 
tutions of the minorities in truth and reality 
and not mere masked phantoms; 
(4) There is no fundamental right to recogni- 
tion and any institution seeking recognition 
should abide by the regulations prescribed by 
the State as conditions therefor; 
(5) The minority institutions must be fully 
equipped with educational excellence to keep 
in step with other institutions in the State; 
(6) The regulations framed by the State cannot 
abridge the fundamental right of the minori- 
ties and they should be in the interests of the 
minority institutions themselves and not based 
on State necessity or general societal necessi- 
ties, 
(7) The regulations should be with a view to 
promoting excellence of educational standards 
and ensuring security of the services of teach- 
ers and other employees of the institutions and 
in the true interests of efficiency of institu- 
tions, discipline, health, sanitation, morality, 
public order and the like; 
(8) Even unaided institutions are not immune 
from the operations of general laws of the land 
such as Contract Law, Tax measures, Eco- 
nomic Laws, Social Welfare Legislations, Labour 
and Industrial Laws and similar other laws 
which are intended to meet the need of the 
Society. 
(ii) Art.14 of the Constitution of India: 
27. Itis not in dispute that impugned rules are only 
administrative instructions. They have to satisfy 
the test of reasonableness in order to meet the 
requirement of Art.14 of the Constitution of 
India. 
27-A. The question has been considered in detail 
in Shrilekha Vidyarthi v. State of U.P., A.LR. 1991 
S.C. 537. The relevant case law is discussed and it 
is held that a State action should not be arbitrary 
or unreasonable. It is advantageous to refer to the 
following passages in the judgment: 
“It can be longer be doubted at this point of 
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time the Art.14 of the Constitution of India 
applies also to matters of governmental policy 
and if the policy or any action of the Govern- 
ment, even in contractual matters, fails to sat- 
isfy the test of reasonableness, it would be 
unconstitutional. (See: Ramana Dayaram Chetty 
y. The International Airport Authority of India, 
(1979)3 S.C.R. 1014: ALR. 1979 S.C. 1628 and 
Kasturi Lal Lakshmi Reddy y. State of Jammu 
and Kashmir, (1980)3 S.C.R. 1338: A.I.R. 1980 


S.C. 1992. In Col. A.S.Sangawan v. Union of 


India, 1980S.C.C. (Supp.) 559: A.LR. 1981 S.C. 
1545, while the discretion to change the policy 
in exercise of the executive power, when not 
trammelled by the statute or rule, was held to 
be wide, it was emphasised as imperative and 
implicit in Art.14 of the Constitution that a 
change in policy must be made fairly and should 
not give the impression that it was so done 
arbitrarily or by any ulterior criteria. The wide 
sweep of Art.14 and the requirement of every 
State action qualifying for its validity on this 
touch-stone, irrespective of the field of activity 
of the State, has long been settle. Later deci- 
sions of this court have reinforced the founda- 
tion of the tenet and it would be sufficient to 
refer only to two recent decisions of this court 
for this purpose”. (vide para 29). 
XXX XXX XXX 

.... The basic requirement of Art.14 is fairness 
in action by the State and we find it difficult to 
accept that the State can be permitted to act 
otherwise in any field of the activity, irrespec- 
tive of the nature of its function, when it has 
the uppermost duty to be governed by the rule 
of law. Non-arbitrariness, in substance, is only 
fair play in attion, We have no doubt that this 
obvious requirement must besatisfied by every 
action of-the State or its instrumentality in 
order to satisfy the test of validity (vide para 
30). 
“No doubt, it is true, as indicated by an earlier, 
that there is a presumption of validity of the 
State action and the burden is on the persons 
who alleges violation of Art.14 to prove the 
assertion. However, where no plausible reason 
or principle is indicated nor is it discernible 
and the impugned State action, therefore, 
appears to be ex facie arbitrary, the initial 
burden to prove the arbitrariness is discharged 
shifting onus on the State to justify its action as 
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fair and reasonable. If the State is unable to 
produce material to justify its action as fair and 
reasonable, the burden on the person alleging 
arbitrariness must be held to be discharged. 
The scope of judicial review is limited as indi- 
cated in Dwarkadas Marfatia’s Case, A.I.R. 
1989 S.C. 1642 to over-see the State action for 
the purpose of satisfying that it is not vitiated 
by the vice of arbitrariness and no more. The 
wisdom of the policy or the lock of it or the 
desirability of a better alternative is not within 
the permissiblescope of judicial reviewin such 
cases. It is not for the courts to recast the policy 
or tosubstitute it with another which is consid- 
ered to be more appropriate, once the attack 
on the ground of arbitrariness is successfully 
repelled by showing that the act which was 
done, was fair and reasonable in the facts and 
circumstances of the case, As indicated by 
Diplock, L.J. in Council of Civil Service Union 
y. Minister for the Civil Service, (1984)3 AILE.R. 
935, the power of judicial review is limited to 
the ground of illegality, irrationality and pro- 
cedural impropriety. In the case of arbitrari- 
ness, the defect of irrationality is obvious 
(vide para 33) 

XXX XXX XXX 

“The meaning and true import of arbitrariness 
is more easily visualized than precisely stated 
or defined. The question, whether an impugned 
act is arbitrary or not, is ultimately to be 
answered on the facts and in the circumstances 
of a given case. An obvious test to apply is to 
see whether there is any discernible principle 
energing from the impugned act and ifso, does 
it satisfy the test of reasonableness. Where a 
mode is prescribed for doing an act and there 
is no impediment in following that procedure, 
performance of the act otherwise and in a 
manner which does not disclose any discern- 
ible principle which is reasonable, may itself 
attract the vice of arbitrariness. Every State 
action must be informed by reason, is arbi- 
trary. Rule of law contemplates governance by 
laws and not by humour, whims or caprices of 
the men to whom the governance is entrusted 
for the time being. It is “trite that ‘be you ever 
so high, the laws are above you’. This what men 
in power must remember, always” 

(vide para 36). 


28. In this connection it is worthwhile to refer to 
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two dicts of two famous English Judges. In Kruse 
v. Johnson, (1898)2Q.B. 91 at 98-100, after consid- 
ering what a by-law was and what safeguard the 
statutes had provided with reference to the mak- 
ing of the by-law Lord Russel, C.J. stated: 

“Ihave thoughtit well to deal with these points 
in some detail, and for this reason that the 
great majority of the cases in which the ques- 
tion of by-laws has been discussed are not cases 
of by-laws of bodies of a public representative 
character entrusted by Parliament with dele- 
gated authority, but are for the most part cases 
of railway companies, dock companies or other 
like companies, which carry on their business 
for their own profit, although incidentally for 
the advantage of the public. In this class of 
cases it is right that the courts should jealously 
watch the exercise of these powers, and guard 
against their unnecessary or unreasonable 
exercise to the public disadvantage. But, when 
the court is called upon to consider the by-laws 
of public representative bodies clothed with 
the ample authority which I have described, 
and exercising that authority accompanied by 
the checks and safeguards which have been 
mentioned I think the consideration of such 
by-laws ought to be approached from a differ- 
ent standpoint. They ought to be supported if 
possible. They ought to be, as has been said, 
“penevolently” interpreted, and credit ought 
to be given to those who have to administer 
them that they will be reasonably administered. 
This involves the introduction of no new canon 
of construction. But, further, looking to the 
character of the body legislating under the 
delegated authority of Parliament, to the sub- 
ject-matter of such legislation, and to the 
nature and extent of the authority given to deal 
with matters which concern them, and in the 
manner which to them shall seem meet, I think 
courts of justice ought to be slow to condemn 
as invalid any by-law, so made under such 
conditions, on the ground ofsupposed unrea- 
sonableness. Notwithstanding what Cockburn, 
C.J. said in Bailey v. Williamson, (1873) L.R. 8. 
Q.B. 118 at 124, an analogous case, I do not 
mean to any that there may not be cases in 
which it would be the duty of the court to 
condemn by-laws, made under such authority 
as these were made, as invalid because unrea- 
sonable. But unreasonable in what sense, If, 


for instance, they were found to be partial and 
unequal in their operations between different 
classes, if they were manifestly unjust; if they 
disclosed bad faith, if they involved such 
oppressive or gratuitous interference with the 
rights of those subject to them as could find no 
justification in the minds of reasonable men, 
the court might well say, ‘Parliament never 
intended to give authority to make such rules; 
they are unreasonable and ultra vires’. But it is 
in this sense, and in this case only, as Iconceive, 
that the question of unreasonableness can 
properly be regarded. A by-law is not unrea- 
sonable merely because particular julges may 
think that it goes further then is prudent or 
necessary or convenient, or because it is not 
accompanied by a qualification or an excep- 
tion which some judges may think ought to be 
there. Surely it is not too much to say that in 
matters which directly and mainly concern the 
people of the country, who have the right to 
choose those whom they think best fitted to 
represent them in their local Government 
bodies, such representatives may be trusted to 
understand their own requirements better than 
judges. Indeed, if the question of validity of 
by-laws were to be determined by the opinion 
of judges as to what was reasonable. 

“In the narrow sense of that word, the cases in 
the books on this subject are no guide; for they 
reveal as indeed one would expect, a wide 
diversity of judicial opinion, and they lay down 
no principle or definite standard by which 
reasonableness or unreasonableness may be 
tested.” 


29. In Cumings and others v. Birkenhead Corpora- 
tion, (1971)2 All. E.R. 88] at 885, Lord Denning, 
M.R., said: 


“So, here, if this education authority were to 
allocate boys to particular schools according 
to the colour of their hair or, for that matter, 
the colour of their skin, it would be so, unrea- 
sonable, so capricious, so irrelevant to any 
proper system of education that it would be 
ultra vires altogether, and this Court would 
strike it down at once. But, if there were valid 
educational reasons for a policy, as for 
instance, in an area where immigrant children 
were backward in the English tongue and needed 
special teaching, then it would be perfectly 
right to allocate those in need to special schools 
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where they would be given extra facilities for 
learning English. In short, if the policy is one 
which could reasonably be upheld for good 
educational reasons, it is valid. But, if it is so 
unreasonable that no reasonable authority could 
entertain it, it is invalid.” 
III. Teachers’ Training Institutes: 
30. It cannot be denied that Teachers Training 
Institutes form a class by themselves. They differ 
from the other educational institutions inasmuch 
as they train persons who in turn impart education 
to students. It goes without saying that the 
requirements for running a Teachers’ Training 
Institute should be not only different but also on 
a higher level than those prescribed for other edu- 
cational institutions. In Nageshwaramma v. State 
of Andhra Pradesh, (1986) S.C.C. (Supp.) 166: 
(1986)3 S.CJ. 116: (1986)1 A.P.L.J. (S.C.) 57: 
ALR. 1986S.C. 1188, the vires of Secs.20 and 21 of 
the Andhra Pradesh Education Act of 1982 was 
challenged and the petitioners sought to get the 
Government Orders declining to grant them per- 
mission to run Teachers Training Institutes run by 
private managements quashed. While taking note 
of the fact that since 1982 there has been a rush of 
unauthorised educational institutions in Andhra 
Pradesh and in particular, Teachers’ Training 
Institutes run by priyate managements, the Court 
rejected the contentions of the petitioners that 
after the passing of the Andhra Pradesh Educa- 
tion Act, 1982 and before the framing of the 
Statutory rules the Government had no power to 
deny permission and recognition to such insti- 
tutes. On facts the Court upheld the Orders passed 
by the Government rejecting the applications for 
permission. The Court also rejected a request 
made that the students of the institutes should be 
permitted to appear the Government examina- 
tions as they had already undergone training. The 
Court observed as follows: 
“...We are unable to accede to these requests. 
These institutions were established and the 
students were admitted into these institutes 
despite a series of press notes issued by the 


Government. If by a fiat of the Court we direct ~ 


the Government to permit them to appear at 
the examination we will practically be encour- 
aging and condoning the establishment of 
unauthorised institutions. It is not appropri- 
ate that the jurisdiction of the Court either 
under Art.32 of the Consttution or Art.226 
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should be frittered away for such a purpose. 
The Teachers Training Institutes are meant to 
teach children of impressionable age and we 
cannot let loose on the innocent and un-wary 
children, teachers who have not received proper 
and adequate training (sic). True they will be 
required to pass the examination but that may 
not be enough. Training for a certain mini- 
mum period in a properly organised and 
equipped Training Institute is probably essen- 
tial before a teacher may be duly launched. 
“(vide para 3) 
31. In Andhra Kesari Education Society v. Director 
of School Education, (1989)1 A.P.L.J. (S.C.) 16: 
(1989)1 S.C.C. 392: A.LR. 1989 S.C. 183, the Court 
said: 
“Before parting with the case, we should like to 
add a word more. Though teaching is the last 
choice in the job market, the role of teachers 
is central to all processes of formal education. 
The teacher alone could bring out the skills 
and intellectual capabilities of students. He is 
the ‘engine’ of the educational system. He is a 
principal instrument in awakening the child to 
cultural values. He needs to be endowed and 
energised with needed potential to deliver 
enlightened source expected of him. His qual- 
ity should be such as would inspire and moti- 
vate into action the benefiter. He must keep 
himself abreast of ever changing conditions. 
Heis not to perform in a wooden and unimagi- 
native way. He must eliminate fissiparous 
tendencies and attitudes and infuse nobler and 
national ideas in younger minds. His involve- 
ment in national integration is more impor- 
tant. Indeed indispensable. It is, therefore, 
needless to state that teachers should be sub- 
jected to rigorous training with rigid scrutiny 
of efficiency. It has greater relevance to the 
needs of the day. The ill trained or sub-stan- 
dard teachers would be detrimental to our 
educational system; ifnot a punishment on our 
children. The Government and the University 
must, therefore take care to see that inade- 
quacy in the training of teachers is not com- 
pounded by any extraneous consideration.” 
(vide para 20) 
32. In Rahmania Primary Teachers Training Col- 
lege v. State of Bihar, A.I.R. 1992 Pat. 1 (F.B.), a 
Full Bench of the Patna High Court discussed the 
right of minorities under Art.30(1) of the 
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Constitution of India and obsęrved with reference 
to Teachers Training Institutes as follows: 
“Two things are clear: firstly, that the minori- 
ties based on religion or language are entitled 
to establish educational institutions of their 
choice. But such educational institutions must 
be truly educational institutions. Secondly, they 
have right to administer such educational 
institutions, but they have no right to malad- 
minister. Merely because a person claims to be 
religious or linguistic minority, he cannot claim 
fundamental right to establish educational 
institutions. Which cannot be said to be truly 
an education institution. For example, if a 
medical college is established, not only-there 
must be class rooms but there must be facility 
of hospital. If the minimum infrastructure for 
teachers training institution or medical col- 
lege or engineering college are not available it 
cannot be said that a truly teachers training 
institution or a medical college or an engineer- 
ing college has been established. The State, 
therefore, is entitled to lay down that no teach- 
ers training institution or medical collegeshall 
be established even by minorities based on 
religion or language unless they provide for 
imparting teaching as is expected to be 
imparted of a truly teachers training institute 
ora truly medical college ora truly engineering 
college”. (vide para 12) 
33. In State of Maharashtra v. Vikas Sahebrao 
Roundale, (1992)2 An.W.R. 37: (1992)4 S.C.C. 
435: ALR. 1992 S.C. 1926, the Apex Court 
emphasized the need for maintaining high stan- 
dards in Teacher Training Institutions and said, 
“Art.51-A enjoins every citizen by Cl.(h) to 
develop the scientific temper, humanism, the 
spirit of inquiry and reform and C1.(j) enjoins 
as fundamental duty to strive towards excel- 
lencein all spheres ofindividual and collective 
activity so that the nation constantly rises to 
higher levels of endeavour and achievement; 
(a) respect for national flag and national 
anthem; (e) to promote harmony and spirit of 
common brother-hood amongst all the Indian 
people transcending religious, linguistic and 
regional or sectional diversities to renounce 
practice derogatory to the dignity of woman; 
(f) to value and preserve rich heritage of our 
composite culture, etc., are some of the basic 
duties which the budding students need to be 
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inculcated and imbibed. They should be sowed 
in the receptive minds in their. formative peri- 
ods so that they take deep roots at maturity. 
The teacher needs, not only the trainingat the ` 
inception, but also periodical orientations in 
this behalf so that the children would reap the 
rich benefit thereof. The ill-equipped and ill- 
housed institutions and substandard staff therein 
are counter productive and detrimental to 
inculcate spirit of enquiry and excellence to 
the students. The disregard of statutory com- 
pliance would amount to let loose of inno- 
cence and unwary children (sic.). The proceed- 
ings of the recent seminar held in Delhi, as 
published by the Times of India dated 4th 
August, 1992, would demonstrate the admis- 
sion by the teachers that they are not properly 
trained to cope up with the growing needs of 
the society and are unsuited to the duties they 
have to shoulder in imparting teaching to the 
children. The teacher plays pivotal role in 
moulding the career, character and moral fibres 
and aptitude for educational excellence in 
impressive young children. The formal educa- 
tion needs proper equipment by the teachers 
to meet the challenges of the day to impart 
lessons with latest technics to the students on 
secular, scientificand national outlook. A well 
equipped teacher could bring the needed skills 
and intellectual capabilities of the students in- 
their pursuits. The teacher is, adorned as 
Gurudevob hava, next after parents, as he is a 


‘principal instrument to awakening the child to 


the cultural ethos, intellectual excellence and 
discipline. The teachers, therefore, must keep _. 
abreast ever changing technics, the needs of 
thesociety and to cope up with the psychologi- 
calapproach to the aptitudes of the children to 
perform that pivotal role. In short, teachers 
need to be endowed and energised with needed 
potential to serve the needs of the society. The 
qualitative training in the training colleges or 
schools would inspire and motivate them into 
action to the benefit of the students. For equip- 
ping such trainee students in a school or a 
college, all facilities and equipments are abso- 
lutely necessary and institutions bereft thereof 
have no place to exist nor entitled to recogni- 
tion. In that behalfcompliance of thestatutory . 
requirements is insisted upon. Slackening the 
standard and judicial fist to control the mode 
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of education and examining system are detri- 
mental to the efficient management of the 
education. The directions to the appellants to 
disobey the law is subversive of the rule of law, 
a breeding ground for corruption and feeding 
source for indiscipline. The High Court, there- 
fore, committed manifest error in law, in exer- 
cising its prerogative power conferred under 
Art.226 of the Constitution, directing the 
appellants to permit thestudents to appear for 
the examination etc.,” (vide para 11). 
IV. Executive Power: 
34, We have already referred to the judgment ofa 
Division Bench of this Court in W.P.Nos.4478 of 
1974 etc., holding several provisions of the Tamil 
Nadu Private Schools (Regulation) Act and Rules 
inapplicable to minority institutions which neces- 
sitated the amendment of rules by the Govern- 
ment for governing the minority schools vis-a-vis 
grant of recognition and aid. One of the conten- 
tions urged before us is that the State Government 
cannot frame rules when the Court has struck 
down the provisions of the statute and the statu- 
tory rules. There is no merit in this contention. 
The right of the State Government to frame rules 
` Jin the absence of any statutory provision has been 
recognized beyond doubt. It has been held in M/ 
. Bishamber Deyal Chandra Mohan v. State of U.P., 
(1982)2 S.C.C. 542: 1982 Tax L.R. 2: AIR. 1982 
.C. 32, that if there is no enactment covering a 
particular aspect the Government can carry on the 
administration by issuing administrative direc- 
tions or instructions until the legislature makes a 
law in that behalf, as otherwise the administration 
would come to a standstill. We have also referred 
to the fact that appeals are pending in the 
Supreme Courtat the instance of the Government 
against the judgment of the Division Bench. 
Obviously the Government is awaiting disposal! of 
the said appeals for initiating other legislative 
measures. For the interregnum the Government 
has chosen to issue administrative instructions 
and the power to do so cannot be questioned. The 
matter has been further clarified by the Supreme 
Court in State of Sikkim v. Dorjee Tshering Bhutia, 


ALR. 1991 S.C. 1993. The court said, 
“The executive power of the State under Art.162 


of the Constitution of India extends to the 
matters with respect to which the legislature of 
the State has power to make laws. The Govern- 
ment Business is conducted under Art.166(3) 










The Madras Law Journal Reports 


[1993 


of the Constitution in accordance with the 
Rules of Business made by the Governor. Under 
the said Rules the Government business is 
divided amongst the ministers and specific 
functions are allocated to different ministries. 
Each ministry can, therefore, issue orders or 
notifications in respect of the functions which 
have been allocated to it under the Rules of 
Business.” (vide para 14) 
“The executive power of the State cannot be 
exercised in the field which is already occupied 
by the laws made by the legislature. Itis settled 
law that any order, instruction, direction or 
notification issued in exercise of the executive 
power of the State which is contrary to any 
statutory provisions, is without jurisdiction 
and is a nullity. But in this case we are faced 
with a peculiar situation. The Rules, though 
enforced, remained unworkable for about five 
years. The Public Service Commission, which 
was the authority to implement the Rules, was 
not in existence during the said period. There 
is nothing on the record to show as to why the 
Public Service Commission was not consti- 
tuted during all those five years. In the absence 
of any material to the contrary we assume that 
there were justifiable reasons.for the delay in 
constituting the Commission. The executive 
power of the State being divided amongst vari- 
ous functionaries under Art.166(3) of the 
Constitution of India there is possibility of 
lack of co-ordination amongst various limbs of 
the Government Working within their respec- 
tive spheres of allocation. The object of regu- 
lating the recruitment and conditions of serv- 
ice by statutory provisions is to rule out arbi- 
trariness, provide consistency and crystalise 

the rights of employees concerned. The statu- 
tory provisions which are unworkable and 
inoperative cannot achieve. these objectives. 
Such provisions are non est till made- -opera- 
tional. It is the operative statutory provisions 
which have the effect of ousting executive 
of the State from the same, field. When in a 
peciliar situation, as in the present case, the 
statutory provisions could not be operated 
there was no bar for the State Government to 
act in exercise of its executive power.” (vide 
para 15). 

35. We may also notice here an argument 

advanced by one of the counsel appearing in these 
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cases that it is only Central Legislature which is 
competent to make laws with reference to Teach- 
ers Training Institutes. He places reliance on a 
statement found in a counter affidavit filed by the 
Government that the Teachers Training Courses 
are similar to professional courses. On that basis 
a contention is advanced with reference to the 
Special Fields under Entry 65 in List I of the 
Seventh Schedule to the Constitution of India. 
The Entry reads as follows: 
“65. Union agencies and institutions for: (a) 
Professional, vocational or technical training, 
including the training of police officers; or 
(b) the promotion of Special studies or 
research; or 
(c) Scientific or technical assistance in the 
investigation or detection of crime.” 
There is no substance in this contention. Entry 25 
in List III - Concurrent List reads thus: 
“Education, including technical education, 
medical education and universities, subject to 
the provisions of Entries 63, 64, 65 and 66 of 
List I; vocational and technical training of 
Labour”. 
The said Entry is very wide and it will include 
undoubtedly teachers training institutions whether 
they aresimilar to professional institutions or not. 
It is nobody’s case that there is already a Central 
legislation occupying the field and the State Leg- 
islature or the Government for that matter cannot 
frame any law on that subject. Hence the said 
contention is rejected. 

(E) Impugned Government Orders: 
G.O.Ms.No.536, Education, dated 17.5.1989 
and G.O.Ms.No.661, Education, dated 
12.6.1991. 

Before referring to the actual contents of the 
G.Os. and the arguments advanced by counsel on 
both sides, His Lordship referred to the situation 
prevailing in this country on the educational front, 
and the new educational policy adopted by the 
Government and proceeded as follows. 
38. Now we shall proceed to set out the various 
clauses in the Government orders and deal with 
the arguments advanced by counsel under the 
respective clauses which are challenged. 
[Contents of G.Os. omitted - Ed.| 
41. (i) Craft Skill Development: It is contended that 
the provisions relating to Craft Skill Develop- 
ment are vague and they disclose a complete non- 
application of mind on the part of the 
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Government. A comment is made with reference 
to Dairy Farming’ and ‘Creative Work’, which are 
items 4 and 10 respectively of the productive work 
suggested in Clause (2) of the Government order. 
It is also argued that there is absolutely no neces- 
sity for the same in a Teachers Training Institu- 
tion. We do not find any substance in the conten- 
tion. The purpose of including training in Craft 
Skill Development has been clearly mentioned in 
paragraph VII of Annexure V that the teacher 
trainees should be trained in socially useful pro- 
ductive work. The provisions do not in any way 
affect the right conferred on the minorities by 
Art.30 of the Constitution. The provisions are 
intended only to enhance excellence of Educa- 
tional standards in teacher training institution. 
(ii) Minimum Educational qualification: The next 
attack is against the minimum educational quali- 
fication prescribed for Principal/Headmaster, the 
Teacher, Tamil Pandit and Non-teaching staff. 
The contention is that the qualifications fixed are 
very high and absolutely unnecessary for a Teacher 
Training Institution. A comparison is made with 
the qualifications prescribed for Headmasters and 
Teachers in Secondary Grade Schools and Higher 
Secondary Schools. It is submitted that the condi- 
tion requiring 10 years of teaching experience in 
recognized schools for Principal/Headmaster and 
5 years teaching experience in recognized schools 
for Subject Teacher is onerous and arbitrary. It is 
pointed out that in the counter affidavit filed by 
the Government in W.P.No.13357 of 1989 there is 
amention of large number of unemployed holders 
of Master’s Degrees. It is submitted that persons 
with experience of teaching in recognised schools 
will not be available in sufficient numbers. It is, . 
therefore, argued that the condition has been 
prescribed only with a view to make it impossible 
for the minorities to establish Teachers Training 
Institutions and administer the same. Reliance is 
also placed on the judgment of the Supreme Court 
in Mohd. Shujat Ali v. Union of India, A.ILR. 1974 
S.C. 1631: 1974 Lab.L.C. 1163: (1974)2 Serv.L.R. 
508. Our attention is drawn to the following 
passage in the judgment at page 1655. 
“To permit discrimination based on educa- 
tional attainments not obligated by the nature 
of the duties of the higher post is to stifle the 
social thrust of the equality clause.” 
It is argued that when the post of Principal/Head- 
master or Subject Teacher in a Teacher Training 
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‘Institution does not require high qualifications 
and the Government has fixed very high qualifica- 
tions and the Government has fixed very high 
qualifications and made it impossible for the 
minorities to get persons with such qualifications, 
the provision is arbitrary and unreasonable and 

‘thus violative of Art.14 of the Constitution of 

‘India. We do not accept this contention. In the 

(first place, it is fallacious to compare a teacher 
training institution with other educational insti- 
tutions. We have already referred to the fact that 
teacher training institutions form a class by them- 

pae The qualifications required for the persons 

jane handle the trainees insuch institutions with a 
view to make them fit to become teachers, should 

Ibe necessarily higher than the qualifications fixed 

\for the teachers in the other institutions. As a 
matter of policy the Government has fixed higher 
qualifications for meeting the standards of teacher 
training institutions. The action of the Govern- 
ment is well within the parameters of Art.30(1) of 
‘the Constitution. 

42. Learned Additional Government Pleader invited 
our attention to the judgment of the Kerala High 
Courtin The Manager, Loyola College v. University 
of Kerala, 1989 Lab.I.C. (Noc.) 118 (Ker.). Justice 
Viswanatha Iyer has upheld the validity of a regu- 
lation framed by the University prescribing 25 
years of service in a College or University for 
appointment to the Post of Principal as not viola- 
tive of the right guaranteed under Art.30 of the 
Constitution. The relevant part of the Judgment is 
as follows: 

“Art.30(1) does not confer on the minority any 
right to have particular categories or classes of 
persons included in the field of choice for 
principal. Their choice can only be from among 
persons who possess the qualifications pre- 
scribed. The selection of the Principal has to 
conform to the qualifications, which are of 
uniform and general application to all institu- 
tions” minority or non-minority. The minority 
cannot insist on the qualifications being tai- 
lored to suit their needs. Art.30(1) cannot be 
read as conferring any such freedom enabling 
the minority to dictate to expert academic 
bodies as to what qualifications they should 
prescribe to enable the minority to havea field 
of his own choice. Prescription of relevant 
qualifications, forsuch appointments does not 
violate any fundamental right of the minority 
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under Art.30(1). Further, a person with a long 
period of experience behind him can certainly 
be expected to bring to bear on his task. the 
skill and the acquaintance with student teacher 
aspirations so necessary to make the institu- 
tion a true temple of learning. Any qualifica- 
tion geared to achieve this end cannot be carped 
uponasoffending Art.30(1). The qualification 
has been set by the University guided by per- 
sons well acquainted with the necessities of the 
educational field and well aware of the availa- 
bility of qualified man power to occupy the 
post of Principal.” 
43. Learned Advocate General has referred to a 
judgment of the Karnataka High Court in Sri Kari 
Thimmarayaswamy Education Society (Regd.) v. 
State of Karnataka, A.ILR. 1990 (Noc.) 150 (Karn.). 
It was held in that case that the Government order 
enhancing educational qualification from S.S.L.C. 
to P.U.C. for admission of students to C.P.Ed. 
course is not violative of Art.14 and there is no 
element of arbitrariness in the order. It is pointed 
out that no statistical data is required for the 
purpose of enhancement of the educational quali- 
fication, and in such cases it is best left to the 
wisdom of the executive in laying down its educa- 
tional policy in this regard. It is worth-while refer- 
ting to the following passage in the judgment. 
“Regulatory measures for the purpose of 
admission of students to C.P.Ed. course are 
clearly governed by policy considerations in 
consonance with the National Policy on Edu- 
cation, 1986. It is not necessary that the Gov- 
ernment should demonstrate the basis for 
enhancement of the educational qualification 
and prove its credentials by supporting the 
enhancement on a statistical basis to disprove 
arbitrariness. To apply the data and statistics 
test to the instant cases, would be less than 
proper. Periodic review and alteration of edu- 
cational qualifications have to be made in 
keeping with the temper of the times, tide of 
events and mores of the day demanding flexi- 
bility in order to avoid impediments to prog- 
ress in qualitative improvement of education 
in this country.” 
“Policy is understood to mean goals or pur- 
poses of governmental programmed. It is also 
interpreted as state craft, political sagacity, 
course of action adopted by Government for 
public group, and to sub-serve public interest. 
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In the process in recent years major efforts to 
enlarge or alter policies have left their mark on 
education, transportation etc. In our country 
commonly known goals and purposes of gov- 
ernmental programme are elimination of 
poverty, elimination of illiteracy etc. The power 
of the State under Art.162 of the Constitution 
to regulate the standards of education as well 
as the quality of education by fixing qualifica- 
tions for admission by altering the existing 
standards, cannot be viewed as violation of 
Art.14. Unless the policy laying down P.U.C. 
as minimum qualification for admission to 
C.P.Ed. course is repugnant either to any 
constitutional provision or to any law, judicial 
wisdom commends non-interference with such 
policy decisions however far reaching the 
consequence of the decisions taken by the 
Government.” 
44. (iii) Location, Land and Building: Petitioners’ 
counsel next challenged the provision requiring to 
acres ofsuitable land owned by an institution to be 
used for construction of building for institution, 
etc. The requirement to provide for class room 
with roughly 60 sq.ft. of carpet area per inmate is 
also attacked. The contention in short is that the 
extent of land fixed by the Government order is 
totally out of proportion to any known norms and 
in particular, having regard to the student strength 
fixed by the Government Order itself, there is 
absolutely no warrant for insisting upon such a 
large extent of land being owned by the institution. 
It is not necessary for the institution to own the 
land and it is sufficient if the institution owns a 
legal right to possess the land and utilise it for the 
purpose of educational institution. It is.also con- 
tended that the requirement to satisfy ‘aesthetic 
tastes’ is vague and it gives arbitrary power to the 
authorities concerned. It is alsosubmitted that the 
provisions are opposed to the provisions con- 
tained in Grant-in-Aid Code. It is further submit- 
ted that the requirement of space for agricultural 
activities is totally unconnected with the educa- 
tion institutions and therefore, invalid. It is pointed 
out by the learned Advocate General that the area 
is reduced to 5 acres with reference to Municipal 
Corporations by G.O.Ms.No.1063, Education 
Department, dated 13.11.1991. An argument is 
advanced one of the learned counsel that the 
distinction made between municipal Corporations 
and other areas is unreasonable and there is no 
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nexus between the object of the rules and provi- 
sion made. 

45. The Government placed reliance on the guide- 
lines issued for District Institutes of Education 
and Training (DIET) and submitted that the 
Government has had the benefit of expert advice 
before framing the rules. It is submitted that as a 
matter of policy, the large extent is fixed almost 
throughout the country for such educational insti- 
tutions. Reference is made to a similar provision 
in the Rules under the Andhra Pradesh Education 
Act 1 of 1982. In Rayalaseema Navodaya Minori- 
ties Christian Educational Society v. State, A.I.R. 
1992.A.P. 54: (1991)3.A.L.T. 87, a challenge to the 
validity of the rules framed under the Andhra 
Pradesh Act was rejected. It is seen from the 
relevant part of the judgment in that case that 
Cl.(b)(i) of Sub-rule (4) of Kule 2is almost similar 
and it requires a total area of 10 acres of land for 
construction of building and that it should be 
owned by the management which runs the institu- 
tion. 

46. We do not find any infirmity in the policy of the, 
Government in insisting upon avast extent of land 
for housing the educational institution. It should! 
not be forgotten that in ancient days this country i 
was accustomed to have forest Universities or} 
Gurukulams which were mostly situated on the: 
outskirts of towns and villages in the midst of' 
groves. The importance of proper environment 
was realised in those days and that was the main 
reason for having educational institutions in such i 
places where the very atmosphere was throbbing' 
with learning. Infact, there is a hue and cry by the 
modern educationists stressing on the need for, 
beautiful surroundings in educational institutions ` 
that they should be placed where there is no dis-, 
tracting factor. The students should live in close , 
contact with nature which is beautiful in all its. 
aspects. Of course, it is not possible to bring back! 
the old Gurukulams into existence. But it is cer- 
tainly within our reach and aims to locate the! 
educational institutions in quiet and peaceful’ 
surroundings and make them aweinspiring. Such| 
requirement will only enable the improvement of 
educational standards and the excellence aimed 
by the Society. 

47. Acomment is also made that it is ridiculous to 
prescribe a class room with roughly 60 sq.ft. of 
carpet area per inmate. No doubt, the require- 
ment of 60sq.ft. per inmate is on the high side. But 
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taking into account the intention of the Govern- 
ment that there should be a big hall ofan extent of 
about 2,400 sq.ft. for holding classes, we do not 
think it so unreasonable or arbitrary to be inter- 
fered with in exercise of our judicial powers. We 
find that such a requirement is prescribed uni- 
formly with reference to the Teacher Training 
Institutions run by the Government or private 
managements other than minorities. As the object 
is to maintain uniform standards we are unable to 
accept the contention of the petitioners in this 
regard. 

48. (iv) Provision for equipments: The next conten- 
tion relates to the provision for equipments. The 
argument is that the requirement of furniture and 
office-equipment, etc., for a value of atleast one 
lakh of rupees and laboratory equipments worth 
at least a lakh of rupees, besides other equipments 
worth Rs.50,000 under each category is wholly 
unreasonable. Having regard to the present day 
prices we do not find any substance in this conten- 
tion. 

49. Learned Advocate General has furnished a list 
of teaching appliances, charts and maps to be kept 
in an educational institution. The list mentions 
the numbers required in each category and the 
value thereof. The total value comes to Rs.53,610. 
Similar lists of sports materials and music instru- 
ments are also furnished. Their value comes to 
Rs.51,490. Hence we do not find any justification 
to accept the contention of the petitioners in this 
regard. 

50. (v) Library: There is no argument regarding 
the requirement for item IV. ‘Laboratory’ men- 
tioned in the Annexure. However, item V regard- 
ing library has come under severe attack. It is 
submitted that the requirement of atleast 10,000 
volumes of books and reference books worth atleast 
a lakh of rupees is wholly unwarranted. It is also 
contended that such number of books will not be 
available in the State at all. It is also argued that 
the persons who are trained in these institutions 
are only going to handlestudents of Standards 1 to 
8 and it is not necessary for them to have a library 
containing 10,000 books. There is no merit in this 
contention at all. The rules are based on the 
guidelines prescribed for DIET institutions. A 
teacher’s knowledge of any subject should have 
depth and width. No useful purpose will be served 
by teachers to merely mug-up the notes published 
in the market and disgorge the same in the 
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classrooms. The teacher must, be ready and well 
equipped to answer any question which may be 
put to him by a student and clear any doubt that 
may arise in the mind of his pupil. Hence the 
requirement of a big library with books on all 
subjects is absolutely essential for a teacher train- 
ing institution. It is not as if the requirement is to 
have books of 10,000 titles. It is only to have 10,000 
volumes of books. The institutions may have also 
books of 1,000 titles or a little more than that. The 
prescription is only with a view to ensure the 
standards of the institution and maintain uni- 
formity among the teacher training institutions. 
Hence we reject the contention of the petitioners 
in this regard. 

51. (vi) Playground: It is next argued that the 
requirement of an area of about 5 acres for the 
playground is unjustified. Learned Advocate 
General points out that the extent of 5 acres is only 
part of the total extent of 10 acres required in 
Paragraph (I) relating to ‘Location, Land and 
Building’. We are unable to find anything unrea- 
sonable in the provision. Our ancient scriptures 
have recognized the importance of good health of 
a student. In Taittiriyopanisad it is said, 


‘qa may Yat Seas: 
antes: eA afecs: | aeaa fa 
wat fea yo mag” 


(A student, who is a noble youth shall be 
diligent at learning and he shall be most swift 
and alert; very firm and resolute and most 
vigorous. To such a student the entire world 
will be full of wealth and achievement) (free 
translation). 
There isemphasis on not only learning but also 
good health. A student who emerges from 
pupilage should have a strong body as it is said 
“healthy mind in a healthy body.” 
52. Further, a cricket ground requires an area of 
about four acres. A hockey ground would require 
nearly two acres. A football ground requires simi- 
lar extent. It is not as ifall the trainees will partici- 
pate in the same game. There are other games like 
volleyball, tennis, badminton, etc. Hence the 
requirement of 5 acres for the playground is not 
unreasonable or arbitrary. 
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53. (vii) Teaching Practice-Middle School: The next 
target of attack is the requirement of a middle 
school under the same management under the 
heading “VIII. Teaching Practice.” Vehement 
arguments were advanced on behalf of the peti- 
tioners with reference to this requirement. It is 
contended that by insisting upon the same man- 
agement running a middle school the Govern- 
ment is depriving the minorities of their right to 
establish an educational ‘institution of their choice.’ 
as provided in Art.30(1) of the Constitution. The 
minorities cannot be compelled to have any edu- 
cational institution by any other body. Itis entirely 
left to their choice to commence an educational 
institution. It is further argued that in any event, 
there is absolutely no necessity for having a middle 
school under the same management. If there is an 
arrangement with any middle school by the man- 
agement of the teacher training institution, that 
willbe sufficient to serve the purpose of providing 
teaching practice to the trainees. Thus it is con- 
tended that the provision is unreasonable and 
violative of Art.14 of the Constitution while it is 
also violative of Art.30 thereof. There is a fallacy 
in the contention. It is not as if the Government 
compels the minorities to establish a middle school 
independently. The requirement of a middle school 
for the purpose of providing teaching practice to 
the trainees is a basic need for conducting a teacher 
training institution. It is an essential part of the 
training institution, just as a laboratory where 
students get practical training with reference to 
the theories learnt by them in the classrooms. We 
have already referred to the dire need of training 
teachers before they are appointed in any educa- 
tional institution to impart knowledge to children 
of impressionable age as warned by Justice Chin- 
nappa Reddy in Nageswaramma'’s case, A.ILR. 1986 
S.C. 1188. The untrained teachers cannot be let 
loose on the innocent and unwary children and 
training for a certain minimum period in a prop- 
erly organised and equipped training institute is 
essential before a teacher is duly launched. Only 
with that aim the requirement of a middle school 
is prescribed. 

54. There is also no merit in the contention that a 
training institution can have arrangement with a 
middle school run by another management to 
enable their trainees to get teaching practice. 
Obviously the Government does not want to give 
any loophole to managements which will enable 
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them to escape compliance with the requirement 
by bringing in some fake arrangements in collu- 
sion with other institutions. A middle school is 
necessarily to be an essential concomitant to the 
teachers training institution. There is, therefore, 
no unreasonableness in the rule prescribing a 
middle-school being conducted by the same man- 
agement so that the trainees in the teachers train- 
ing institution can have practical experience in 
teaching. 

55. It is also brought to our notice by the learned 
Advocate General that the requirement of a middle- 
school has been upheld by the Supreme Court in 
Nageswaramma’s case, A.I.R. 1986 S.C. 1188 and 
in Andhra Kesari Education Society’s case, A.I.R. 
1989 S,C. 183 In Nageshwaramma’s case, A.LR. 
1986 S.C. 1188, the fact that the petitioners in that 
case did not have model-school for their pupils to 
practise teaching is referred to. In the later case 
the High Court of Andhra Pradesh had issued 
directions to the petitioners before it to be com- 
plied with for obtaining permission and recogni- 
tion. One such direction was that all other 
requirements including the Model school subject 
to which permissions were initially granted to the 
petitioners should be complied with by them not 
later than 31st of July, 1986. The Supreme Court 
observed, “The contention, however, was that the 
college is a minority institution and, therefore, it 
need not comply with all those requirements. The 
High Court did not accept that contention and in 
our opinion very rightly”. Hence we reject this 
contention of the petitioners. 

56. (viii) Strength: The next target of attack is the 
‘strength’ of the institution fixed in para [Xt forty 
students. As per the earlier G.O. the number 
could be prescribed by Government from time to 
time. The later G.O. deleted that provision and 
fixed itat 40. The argument is that an occasion for 
fixing the maximum limit would arise only if aid is 
sought from the Government. According to learned 
counsel none of the petitioners has obtained any 
aid from the Governmentand the latter is trying to 
abridge the right of the petitioners by fixing the 
maximum strength. It is pointed out that if the 
Government fixes the strength for each section at 
40 it will be regulatory and when it is fixed for the 
entire school, it is a restriction. Reference is also 
made to G.O.Ms.No.906, dated 16.6.1987 pre- 
scribing that there shall be only one section of 40 
candidates for each aided Teachers Training 
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Institute under private management. The same 
Strength has been fixed for Government teachers 
Training Institutes. Learned counsel for some of 
the petitioners contended that the Government 
has treated unequals as equals by placing unaided 
minority institutions on par with aided private 
institutions and therefore, the impugned G.O. is 
violative of Art.14 of the Constitution. Per contra, 
the learned Advocate General argued that the 
strength has been fixed on the basis of DIET 
guidelines as well as Tamil Nadu educational Rules. 
He drew our attention to the norms for a DIET 
wherein the annual intake for pre-service Teacher 
Education Course of two years has been fixed at 
30.50. He also referred to Rule 111 of Educational 
Rules which reads thus, “The number under train- 
ing in no class of training school shall exceed forty 
without the express sanction of the District Edu- 
cational Officer.” The Government has in its counter 
affidavit stated that the number has been limited 
soas to provide the students with the best training 
possible. It is also contended that the employment 
potential and economic viability have been taken 
into consideration. The fact that the limiting of 
the total number will enable the students to get 
better training cannot be denied. Hence the fixa- 
tion of maximum strength is only for the better- 
ment of educational standards and in the interests 
of the institutions themselves. As it is a provision 
aiming at better standards of education, it can and 
will apply to all kinds of institutions aided or 
unaided. There is no merit in saying that unequals 
are treated as equals. In fact the Supreme Court 
has repeatedly held that minority institutions must 
keep in step with the other institutions in the 
State. (See Principle No.5 in para 26 supra). 

57. ‘ix’ Management: No argument was advanced 
with respect to the provisions under para X pre- 
scribing the certificates to be enclosed. Under 
para XI ‘Management’ clause 3 preventing the 
institution from collecting or donations compul- 
sorily other than the special fees permitted by the 
authorities is challenged. We do not find any merit 
in the contentions. The question has been consid- 
ered in All Bihar Christian Schools Association v. 
State of Bihar, A.I.R. 1988 S.C. 305. A similar 
provision in Sec.18(3) of Bihar Non-Government 
Secondary Schools (Takingover of Management 
and Control) Act (33 of 1982) was considered and 
uphelp as constitutionally valid. The relevant part 
of the judgment reads thus: 
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“Clause (g) provides that only such fees shall 
be charged from the students as prescribed by 
the State Government and the management is 
not permitted to charge higher fees except 
with prior approval of the State Government. 
In the counter-affidavit filed on behalf of the 
State it has been stated that education up to 
matriculation is free in the State and therefore 
no fee is charged from the students. Consistent 
with the general policy, the State has made ita 
condition of recognition to a minority school 
in providing that fees shall be charged from the 
students as prescribed by the State Govern- 
ment and if the management decides to charge 
higher fees it must seek the approval of the 
State Government. This provision is regula- 
tory in nature it would not bein the interest of 
the minority schools to charge higher fees as 
that would be against the interest of the insti- 
tution itself. If the managing committee finds 
that circumstances exist to charge higher fees 
to meet the need of the institution, it may place 
the necessary facts and circumstances before 
the State Government and in that event the 
State Government shall consider the question 
of granting permission.” 
58. As regards collection of donations, the prin- 
ciples laid down by the latest judgment of 
Supreme Court dated 4.2.1993 in the capitation 
fee case Unnikrishan, J.P. & others v. State of Andhra 
Pradesh & others, W.P.No.607 of 1992, etc. batch, 
may apply. No serious argument was advanced by 
counsel for petitioners in this regard. 
59. The arguments were focussed on Clauses 8 and 
9 which provide for assessment of the need for 
opening the institution in the area and the taking 
into consideration the trained teachers already 
available and waiting for appointment and the 
potential to absorb the teachers to be trained in 
future in the service of Government and private 
schools. It is argued that these provisions practi- 
cally annihilate the right of the minorities 
declared by Art.30(1). Reliance is placed on the 
rulings of the Supreme Court Lilly Kurian’s case, 
AIR. 1979 S.C. 52, Frank Anthony’ case, A.LR. 
1978 S.C. 311 and All Bihar Christian Schools 
Association's case, A.I.R. 1988 S.C. 305, inwhich it 
was held that any regulation framed by the State 
should be in the interests of the minority con- 
cerned and not in the interests of the general 
publicand it cannot be based on any concept of the 
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State necessity and general societal interest. It is 
‘submitted that the two provisions in Clauses 8 
and 9 prevent the petitioners from establishing 
and administering educational institutions of their 
own choice and the conditions not being in the 
interests of the institutions are unconstitutional. 
60, Our attention is also drawn to the judgment of 
a Division Bench of this Court in The Society of the 
Brothers of the Sacred Heart of Jesus, Palayamkot- 
taiand anothery. The Director of School Education 
W.P.No.2022 of 1982, Order dated 3.1.1985. In that 
case an application for recognition was rejected by 
the authorities on two grounds one of which was 
that the requirement of trained teachers in the 
minority institutions could be easily met from out 
of the prevalent large scale of unemployed but 
trained secondary grade teachers. The Bench held 
that Rule 4(a) of the Tamil Nadu Minority Schools 
(Recognition and Payment of Grant) Rules, 1977 
did not contain any such condition so as to enable 
the authorities to reject the application on sucha 
ground even though the applicant had satisfied 
the conditions prescribed in Clauses 1 to5 of Rule 
4(a). The relevant passages in the judgment reads 
as follows: 
“The Rules, therefore, clearly contemplate 
that when an application for recognition of a 
minority school has been made to the appro- 
priate authority, the authority has to satisfy 
itself that the requirements in Clauses 1 to 5 of 
Rule 4(a) are satisfied. If any one of these 
requirements is not satisfied, the authority has 
power to reject the application. Admittedly, as 
matters stand today, the condition with regard 
to the structural stability certificate and the 
Sanitary certificate is now satisfied. It is not th 
case of the State Government or the authori- 
ties concerned that any other conditions in 
Rule 4(a) is not satisfied.” (vide para 7) 
“But the learned Government Pleader, how- 
ever contends that there is large unemploy- 
ment of trained teachers and the State Gov- 
ernment did not want the number of unem- 
ployed teachers to increase and, the Govern- 
ment wanted to restrict the opening of Teach- 
ers Training Institutes. The contention of the 
learned Government Pleader was that, it is 
open to the authorities to reject the applica- 
tion for recognition or conditions which are 
relevant, though they may be outside the con- 
ditions specified in Rule 4(a). Therefore, 
AAT TA 
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according to the learned Government Pleader, 
the Government having taken the view and 
having declared a policy that new institutions 
for the training of teachers should notbe opened, 
the petitioners were not entitled to a recogni- 
tion of their institutions.” (vide para 8) 
“Tt is not possible for us to accept this conten- 
tion. The State Government having framed 
the Rules, the decision with regard to the grant 
of recognition or refusal of the application for 
recognition must be made solely with refer- 
ence to these rules. The rules are obviously 
intended to give notice to the public with 
regard to the circumstances on which the Gov- 
ernment will either grant recognition or reject 
recognition. After having framed these rules 
and made them known to the public, it is not 
nowopen to the State Government to rejectan 
application on a ground which falls outside 
these rules. It is clear, therefore, that one ofthe 
grounds on which the application for recogni 
tion was rejected is wholly untenable” 
(vide para 9) 
61. Thus the decision turned on the rules then 
enforce and the question of validity of any rule did 
not arise in that case. i 
62. Reliance was also placed on the judgment in 
KAnthony Savarimuthu v. Director of School 
Education, 1985 Writ.L.R. 178, in which the refusal 
by the authorities to evaluate the Karnataka Teach- 
ers -Certificate on the ground that there were 
number of unemployed teachers in Tamil Nadu 
was held to be unjustified and violative of Art. 16 
of the Constitution of India. That ruling is of no 
assistance to the petitioners in this case. So also is 
the judgment ofanother Bench in Madras English 
Baptist Church v. The State of Tamil Nadu, 1991 
Writ.L.R. 419, wherein the Government order 
insisting on the creation of an endowment of 
Rs.25,000 as a pre-condition for recognition was 
held to be violative of Arts.14 and 30(1) of the 
Constitution. 
63. Art.30 undoubtedly recognises the Funda- 
mental Right of the minorities to establish and 
administer educational institutions of their choice. 
The crucial words are “their choice.” In the con- 
text those words would mean choice with refer- 
ence to the type or kind ofeducational institution. 
It may be elementary school, high school, ordinary 
college, professional college or teachers training 
institute. It may be of any kind. There can be no | 
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limitation regarding the course to be conducted or 
the medium of instruction, But the choice cannot 
extend over any place and time. If the minorities 
do not want recognition it is open to them to 
establish an institution at any time and at any 
place, they like. Even in such cases, the location 
will have to be subject to general laws based on 
publicorder, health and hygiene. We have already 
referred to the relevant rulings of the Supreme 

Court. In the present context the following pas- 

sages are relevant. In StXaviers College case, A.I.R. 

1974 S.C. 1389, Ray, C.J. said on behalf of himself 

and Palekar, J.: 

“All institutions of general secular educa- 
tion whether established by the minorities or 
the non-minorities must impart to the stu- 
dents education not only for their intellectual 
attainment but also for pursuit of careers. 
Affiliation of minority institutions is intended 
to ensure the growth and excellence of their 
children and other students in the academic 
field. Affiliation mainly pertains to the aca- 
demicand educational character of the institu- 
tion. Therefore, measures which will regulate 
the courses of study, the qualifications and 
appointnient of teachers, the conditions of 
employment of teachers, the health and 
hygiene of students, facilities for libraries and 
laboratories are all comprised in matters ger- 
mane to affiliation of minority institutions. 
These regulatory measures for affiliation are 
for uniformity, efficiency and excellence in 

' educational courses and do not violate any 
fundamental right of the minority institutions 
under Art. 30.” (vide para 18). 

Tn the same case, Khanna, J. said- A 
“The regulations have necessarily to be made 
in the interest of the institution as a minority 
educational institution. They have to be so 
designed as to make it an effective vehicle for 
imparting education”. (underlining ours) 


“Regulations can be made to prevent the housing - 


ofan educational in unhealthy surroundings.” 
_(vide para 90) 
64. In Mark Netto v. Government of Kerala, A.I.R. 
1979 S.C. 83, the Constitution Bench of the 
Supreme Court referred to the above case and 
observed thus: 
“In the case of St.Xaviers College, Ahmedabad, 
the majority decision although by separate 
judgments, has converged to the view that the 
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right conferred on the religious and linguistic 
minorities to administer educational institu- 
tions of their choice is not an absolute right. 
This right is not free from regulation. Just as 
regulatory measures are necessary for main- 
taining the educational character and content 
of minority institutions, similarly regulatory 
measures are necessary for ensuring orderly, 
efficient and sound administration of the school 
in the matter of maintaining discipline, health, 
morality and so on and so forth. “(vide para 5) 
65. In Frank Anthony’s case, A.LR. 1987 S.C. 311, 
the Court while emphasising the Rule that the 
regulations should not be based on the concept of 
State necessity and general societal interest reiter- 
ated that the regulations should be with the goal of 
making the institutions effective vehicles of edu- 
cation for the minority community or other per- 
sons who resort to them. Viewed in that back- 
ground the regulations providing for the assess- 
ment of the needs of the locality and the flooding 
of trained teachers in the State without any 
employment for years together are undoubtedly in 
the interests of the minority institutions them- 
selves. The educational institutions will cease to 
be effective vehicles of education and the very 
object with which they aresought to be established 
may get defeated and remain unfulfilled if they are 
located ina particular place or ata particular time. 
The facts and circumstances in each case as and 
when an application is made for recognition, have 
to be considered by the authorities. 
66, A Full Bench of the Kerala High Court has 
considered this question in Fr.Mathew Munthiri 
Thinthyil Vicar v. State, 1978 K.L.T. 763: ALR. 
978 Ker. 227 (F.B.) and upheld the validity of a 
similar rule in Kerala Education Rules. The rele- 
vant passage in the judgment reads thus: 
“«_..[t was stressed that just as considerations of 
national interest and public interest cannot 
affect the content of the fundamental right of 
the minorities, the needs of the locality for a 
School! should also be left out, and it should be 
assessed only on the interests of the minorities 
themselves. The argument is attractive but we 
are afraid, should break-down on an analysis. 
That the right is not absolute and unqualified, 
but onecapable ofregulation in the matterand 
manner ofits exercise, is now beyond dispute. 
In the course of the argument, we had asked 
the petitioner’s counsel whether the 
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minorities would claim a right to establish 
educational institutions whenever and wher- 
ever demanded. Although with hesitation, 
petitioner’s counsel was obliged to admit that 
this extreme right cannot be maintained. We 
think too, that such an extreme position enti- 
tling the minority to ask, and to be given, the 
educational institution, wherever it wants to 
establish, at any moment when the cry is raised, 
is not the scope and the content of Art.30. 
Regulation of the right in time as well as in 
space, must, it appears, be permissible. Rule 2 
seems to provide for nothing more than such a 
regulation. It provides for the assessment of 
the educational needs of the locality by a com- 
petent authority after taking into account the 
relevant considerations. In weighing the edu- 
cational needs ofthe locality, the authority, we 
have no doubt, is bound to consider, and will 
indeed consider, the requirements of ‘the 
minority communities in establishing educa- 
tional institutions of their choice. Before final- 
ising the list of Schools to be opened in any 
locality, applications are to be invited, objec- 
tions are to be received, and only after consid- 
eration of these, is the list to be finalised. The 
minority community therefore gets abundant 
opportunity of urging and putting forward its 
needs for serving the cause of education in a 
locality. Quite apart from the opportunity that 
it gets, the authorities are themselves bound to 
consider on their own the educational needs of 
the locality from the point of view of the inter- 
ests of the minority, community, We cannot, 
therefore, in the nature of things, regard Rule 
2 as passing beyond the pale of permissible 
regulations and trenched on the offending sphere 
of restrictions on the fundamental right. We 
are of the opinion, that the Rule is well within 
the borderland of regulation of the right sanc- 
tioned by judicial decisions....... “(vide para 3) 
That decision has been followed by a single Judge 
of the Andhra Pradesh High Court in Rayalaseema 
Navodaya Minorities Christian Educational Soci- 
ety’s case, ALR. 1992 A.P. 54, who said--— 
“Tam therefore of the opinion that the minor- 
ity educational agency applying for permission 
to establish an educational institution of its 
choice is bound to satisfy the competent 
authority of the need to provide educational 
facilities to the people in the locality...” (vide 
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para 36) 
We agree with the view expressed by the Kerala 
and Andhra Pradesh High Courts and reject the 
contentions of the petitioners. 
67. It should also be noted that para XII provides 
for an appeal against the rejection of the applica- 
tion by the competent authority and the order of 
rejection should itself specify the grounds ofrejec- 
tion. Noargument was advanced against para XIII 
providing for inspection of the recognised institu- 
tions by the authorities from time to time. 

F’ Miscellaneous contentions: 

68. One of the contentions urged is that the Gov- 
ernment Orders run counter to Tamil Nadu Edu- 
cation Rules. In particular our attention was drawn 
to the qualifications for teaching staff prescribed 
in the Educational Rules, under Rule 107 there- 
fore. It is contended that the qualifications pre- 
scribed in the said Rule are different and much 
lower than the qualifications prescribed in the 
impugned Government Order. There is no merit 
in this contention. After the passing of the Gov- 
ernment Order the rules framed thereby will gov- 
ern and the Educational Rules in so far as they are 
inconsistent with the new rules cannot subsist. 
69. Another contention is that the rules framed by 
the impugned Government Orders will not have 
retrospective effect and they will not affect the 
recognition already granted. Normally, rules framed 
by the Government will not have retrospective 
effect. Reliance is also placed on the judgment in 
Bahseer Ahmed v. Govindarajulu, (1982)2 M.L.J. 
307. It was a case under the Motor Vehicles Act. It 
was observed that it is well settled in law that 
delegated legislation will have no retrospective 
operation. Normally rules framed by the Govern- 
ment will have only prospective operation. But 
they will certainly apply to pending applications. 
Learned Additional Government Pleader has 
invited our attention to therulingin State of Tamil 
Nadu v. M/s.Hind Stone, A.LR. 1981 S.C. 711: 
(1981)3 S.C.C. 205: (1981)3 S.C.R. 742. That case 
arose under Tamil Nadu Minor Mineral Conces- 
sion Rules, The Supreme Court held that the 
concerned Government Order, viz., G.O.MS. 
No.1312, dated 2.12.1977, which introduced Rule 
8-Cwas applicable to pending applications. It was 
held that the applications should be disposed of 
on the basis of the rules in force on the date of the 
disposal of the applications despite the fact that 
such applications were made long prior to the 
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introduction of the rule and there was a long delay 
thereafter before consideration of the same. Hence 
the impugned Government Orders will govern the 
pending applications for recognition. The institu- 
tions which did not have permanent recognition 
before the passing of the Government Orders 
should also apply passing of the Goverment Orders 
should also apply under the Government Orders 
and the rules framed thereby will govern them. 
70. The contention that different standards are 
prescribed for Government schools and that a 
discrimination has been made by the impugned 
Government Orders has no substance. It is brought 
to our notice by the learned Advocate General 
that the standards prescribed for Government 
schools are same or similar. Even ifit is otherwise, 
there is certainly a difference between private 
institutions and Government institutions. They 
cannot be equated for all purposes. 

‘G Findings’ 
71. In the result, we hold that the impugned 
Government Orders are constitutionally valid. 
They do not violate Art.14 or Art. 30(1) of the 
Constitution of India. 
72. On the basis of the above finding we have to 
dispose ofeach of thewrit petitions. If there is any 
independent contention in any of the writ peti- 
tions depending on the facts and circumstances of 
that case, we will consider the same and pass 
appropriate orders. 
73. We will now consider each writ petition sepa- 
rately on its facts and pass orders. This finding will 
be attached to each of such orders. 
W.P.No.13357 of 1989 and 14025 of 1991. These 
two writ petitions have to be dismissed in view of 
our finding that G.O.Ms.No.536, dated 17.5.1989 
and G.O.Ms.No.661, dated 12.6.1991 are valid. 
Hence dismissed. No costs. 


B.S. Petitions dismissed. 


The Madras Law Journal Reports 


[1993 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 


C.R.P.No.934 of 1993 13th July, 1993. 
S.G.Ponnambalam and another ... Petitioners 
v. 

T.A.Palanivelu ... Respondent. 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960), Sec.2(8) (ii) - Plaintiff's father 
running old and waste paper business in non-resi- 
dential premises - After his death plaintiff carrying 
on the same business - Suit by plaintiff for perma- 

nent injunction - No plea that plaintiff was in asso- 

ciation with father’s business until his death - Held, 

plaintiff cannot be deemed to be tenant of premises 
- Temporary injunction restraining the defendant 
from interfering with possession of plaintiff pending 
suit - Cannot be granted. [Paras. 4 & 5] 


Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the order of the Court of 
the Principal Subordinate Judge, Salem, dated 
28.10.1992 and made in C.M.A.No.21 of 1992 
(1.A.No.734 of 1992 in O.S.No.479 of 1992, Prin- 
cipal District Munsif, Salem). 

K Sarvabhauman for M/s.Krishnan, S. Parthasarathy 
and Sekar, for Petitioners. 

M.Sathyanarayanan, for Respondent. 

The Court made the following 


` Order: The defendants are the revision petition- 


ers in this civil revision petition, which arises out 
of LA.No.734 of 1992 filed by the respondent- 
plaintiffin his suit O.S.No.479 of 1992. In the suit 
and I.A., he has claimed that he is a lessee of the 
suit property and that the defendants-landlords 
are interfering with his possession. So, in the suit 
he sought for permanent injunction and in 
].A.No.734 of 1992, for temporary injunction. The 
said I.A. was allowed and the court granted tem- 
porary injunction. The said temporary injunction 
was confirmed in appeal in C.M.A.No.21 of 1992 
filed by the defendants. Aggrieved by the abovesaid 
concurrent grant‘of temporary injunction by the 
courts below, the defendants have preferred this 
civil revision petition. 

2. The main submission of the learned counsel for 
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the petitioners is that even assuming that the 
respondent-plaintiff was in possession of the suit 
non-residential building after the death, in 1982, 
of his father Arunachalam Chettiar (who was 
admittedly the lessee of a part of the suit building 
namely Door No.2, while the suit building consists 
of Door Nos.1 and 2) the respondent-plaintiff is 
nota “tenant” within the meaning of Sec.2(8)(ii) 
of the Tamil Nadu Buildings (Lease and Rent 
Control) Act even as per the respondent’s own 
plea in his plaint. Sec.2(8) of the said Act defines 
the term “tenant” and the relevant portion of the 
definition runs as follows: “Sec. 2(8): “tenant” means 
any person by whom or on whose account tent is 
payable for a building and includes the surviving 
spouse, or any son, or daughter, or the legal repre- 
sentative of a deceased tenant who- 
(i) eee. 
(ii) in the case of a non-residential building, 
fad been in continuous association with the 
tenant for the purpose of carrying on the busi- 
ness of the tenant upto the death of the tenant 
and continues to carry on such business there- 
after, .....”. 
So, according to this definition, in the case of a 
non-residential building, after the death of the 
original tenant, if the successor wants to claim as 
a tenant of the said non-residential building, he 
should have been in continuous association with 
the original tenant, for the purpose of carrying on 
the business of the original tenant, upto his death, 
and should also have continued the said business 
in the said building after the said death also. But, 
in the present case, according to the petitioners’ 
counsel, the first of the abovesaid two require- 
ments (namely, the abovesaid association upto 
the death of the original tenant), stipulated under 
Sec.2(8)(ii) has not even been pleaded in the plaint 
in the suit. The relevant plea in the plaint is as 
follows: 
“The suit property was originally leased out in 
the year 1962 by one Rukmani Ammal who is 
the mother of the 1st defendant to the father of 
the plaintiff namely T.A.Arunachalam Chet- 
tiar and he took the property for lease in the 
year 1962 and he died in the year 1982, till then 
the plaintiffs father was running the old and 
waste paper business and vessels business. At 
the beginning, the plaintiff's father was paying 


Rs.100 as rent for both the shops. After the , 


demise, the plaintiff herein started doing the 
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same business in the suit property from the 

year 1982 and till to-day.” 
The learned counsel points out that there is abso- 
lutely no plea as to the above requirement of the 
respondent’s association with the original ten- 
ant’s business prior to his death. If that is so, 
according to the counsel, the respondent cannot 
be a tenant at all under the said Act, unless there 
is evidence to show thata new landlord and tenant 
relationship has come into being between the 
defendants and the plaintiffsubsequently after the 
death of the original tenantin 1982. In the present 
case, the learned counsel points out that there is 
absolutely no documentary, or other acceptable 
evidence showing that such relationship has come 
into being. Therefore, according to the said coun- 
sel, there is no justification at all for granting 
temporary injunction in favour of the plaintiff, 
when the plaintiff has not thus shown that he is in 
lawful possession of the suit building. 
3. On the other hand, the learned counsel for the 
respondent could not advance any acceptable 
argument contra, with reference to the above 
referred to first of the two requirements under 
Sec.2(8)(ii) of the Act. No doubt, he attempted to 
cite certain authorities, but I find that those 
authorities have either no application or they do 
notlay down any different proposition of law. The 
learned counsel for the respondent could not also 
point out that the abovesaid tenancy relationship 
has come into being afresh, at least after the death 
of the respondent’s father. 
4. Therefore, I have necessarily to hold that at least’ 
no prima facie conclusion could be reached at this 
interlocutory stage that the plaintiff was the “tenant” 
of the suit building, in view of the above referred. 
to absence of plea regarding the abovesaid first 
requirement under Sec.2(8)(ii) of the Act. 
5. No doubt, there was also an argument by the: 
learned counsel for the petitioners that even the 
plaintiffs father was not lessee with reference to. 

r No.1 of the suit building. But, there is no} 
necessity to go into that question, in view of the 
abovesaid legal position under Sec.2(8)(ii) of the’ 
Act, [have necessarily to conclude that there is no’ 
prima facie casein favour of the plaintiff for grant-. 
ing temporary injunction. Accordingly, the orders 
of both the courts below are set aside and the civil: 
revision petition is allowed. No costs. However, at 
the request of the learned counsel for the respon- 
dent, I direct the court below to dispose of the trial 
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of the suit O.S.No.479 of 1992 as expeditiously as 
possible preferably within six months from the 
date of receipt of this order. 


BS. ---- Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: KM. Natarajan, J. 
Crl.App.Nos.604 to 606 of 1986 30th April, 1993. 


State by Assistant Inspector of Labour, Namakkal 
...Appellant 
V. 
Subramaniam ...Respondent. 
Tamil Nadu Shops and Establishments Act (XXXVI 
of 1947) - Sri Lakshmi Finance Corporation, whether 
a commercial agency coming within purview of Act. 
The ratio laid down in Criminal Appeals Nos.340. 
341 and 351 of 1975 holding that P.S.K.Finance 
will come within the purview of the Act and Rules 
squarely applies to the facts of these cases. There- 
fore, the reasoning of the lower appellate court 
that Sri Lakshmi Finance Corporation does not 
come within the purview of the Tamil Nadu Shops 
and Establishments Act is not tenable. /Para. 5] 
Appeals under Sec.378 of the Code of Criminal 
Procedure, 1973, against the acquittal of the afore- 
said respondent in all the appeals (accused), ofan 
offence under Sec.18 of the Tamil Nadu Shops and 
Establishments Act, and (in Crl.A.Nos.604 and 
605 of 1986); and (ii) Sec.3 read with Rules 3(1), 
3(2) and 7(1) of National and Festival Holidays 
Act and Rules, 1959 (in Crl.A.No.606 of 1986), 
respectively by the Assistant Sessions Judge, 
Namakkal, dated 30.4.1985 in Crl.Appeal Nos.16, 
17 and 18 of 1985 respectively. 
A.N.Rajan, Government Advocate, for Public 
Prosecutor, for State. The Court delivered the 
following 
JUDGMENT: These appeals arise out of the orders 
of acquittal passed by the Assistant Sessions Judge, 
Namakkal, reversing the conviction and sentence 
awarded by the learned Judicial Second Class 
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Magistrate, Paramathi in S.T.C.Nos.580, 581 and 
582 of 1984. 

2. The respondent was prosecuted for the viola- 
tion of the provisions of Rule 11(5) read with Rule 
16(b) and Rule 16(4)(i) and Rule 4(A) of the 
Tamil Nadu Shops and Establishments Rules. 

3. The learned trial Magistrate came tq the conclu- 
sion, on the evidence, that the respondent com- 
mitted offences and convicted him and sentenced 
him in all the cases. Aggrieved by the same, he 
preferred the appeals. The learned appellate Judge 
allowed the appeals in all these three cases, hold- 
ing that the Shops and Establishments Act is not 
applicable to Sri Lakshmi Finance Corporation, 
of which the accused is an employer. 

4. Since common question is involved, by consent, 
these appeals are clubbed together and disposed 
of. Further, since notice could not be served on the 
respondent the learned Government Advocate 
was heard and the appeals are disposed of. 

5. Learned Government Advocate submits that 
the appellate court was wrong in holding that Sri 
Lakshmi Finance Corporation is not a commer- 
cial agency, coming within the purview of the 
Tamil Nadu Shops and Establishments Act. He 
would further submit that the appellate court 
ought to have followed the decision of this Court 
in W.P.No.700 of 1978 by Sathar Sayeed, J. dated 
14.9.1978. He also drew the attention of this Court 
to the judgment dated 4.9.1978 in Criminal 
Appeal Nos.340, 341 and 351 of 1975, wherein the 
same learned Judge held that P.S.K.Finance will 
comewithin the purview of the Act and Rules. The 
ratio laid down in the above decision squarely 
applies to the facts of these cases. Since the inci- 
dent is of the year 1984 and the conviction was also 
of the year 1984, this Court does not want to 
interfere with the order of the acquittal and order 
fresh trial, since at this length of time, it is enough 
if correct position of law is declared. Therefore, 
the reasoning of the lower appellate Court that Sri 
Lakshmi Finance Corporation does not come within 
the purview of the Tamil Nadu Shops and Estab- 
lishments Act, is not tenable. However, for the 
reasons stated above, this Court does not want to 
interfere with order of the acquittal rendered by 
the lower appellate court. 

6. In the result, thesé appeals fail and shall stand 
dismissed with the above observation. 


BS. 


Appeals dismissed. 


I] Integral Coach Factory Staff Council, Madras v. The Union of India 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Appellate Jurisdiction] 


, 


Present: Venkataswami and Abdul Hadi, JJ. 


W.A.Nos.1865 of 1992 and 418 of 1993 
25th May, 1993. 


Integral Coach Factory Staff Council, Madras and 
others ..-Appellants 


v. f 

The Union of India represented by Secretary to 
Government, Ministry of Railways, Railway Board, 
Ncw Delhi and others Respondents. 


(A) Indian Railway Establishment Code (1951) (as 
itstoodbefore 1957), Appendix XII-A - Rules under 
- Rules not covered under Art.309 of Constitution of 
India - Court, if can judicially review such rules - One 
of the writ petitioners not a registered body - Writ, if 
can be maintained. 
Even though the impugned rules are not covered 
under Art.309 of the Constitution of India, there 
is absolutely no bar for the case to judicially review 
them. Further, even assuming that the first Writ 
petitioner was not a registered body, the writ 
petitions could be maintained since there are two 
other writ petitioners who are aggrieved by the 
impugned orders in both the Writ petitions. 
[Para. 13] 
(B) Indian Railway Establishment Code (1951) (as 
it stood before 1957), Appendix XIII-A, Rules 4. and 
8 - Indian Railways Establishment Manual (1960), 
Chapter XXXVII and Indian Railways Establish- 
ment Manual (1990), Chapter XXVI - Indian Rail- 
ways Establishment Code (1985), Paragraphs 123 
and 124 - Rules relating to staff council of the 
Integral Coach Factory --Rule 8 conferring rule 
making power on the General Managers taken away 
in later manuals - General Manager if can amend 
Appendix XIII - A in exercise of power under para- 
graphs 123 and 124. 
Though it is stated that Appendix XIII-A of 195 1 
Code was embodied in the Railway Establish- 
ments Manual which came up subsequently in 
1960, it is clear that the abovesaid power given to 
the General Manager under Rule8 of the Original 
Chapter XIII-A is not found atallin the abovesaid 
1960 Manual. Chapter XXX VII of the 1960 Manual 
entitled ‘Staff Councils and Negotiating Machinery’ 
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inter alia says in Rule 5 of Sec.1 therein that all 
non-gazetted staff with more than three years 
continuous service will be eligible for election to 
staff councils. Likewise, in the corresponding Rule 
2604 of Sec.1 of Chapter XXVI of the Manual of 
1990 also it is only mentioned (regarding eligibil- 
ity for election) that all non-gazetted staff exclud- 
ing apprentices with more than three years con- 
tinuous service will be eligible for election to Staff 
Councils. But in the said Chapter XXXVII or 
Chapter XXVI it is nowhere stated that any of the 
rules contained in the said chapter could be amended 
by the General Manager. Likewise, admittedly in 
the subsequent Manuals of 1968 and 1990 also, 
there was no provision enabling the General 
Manager to make amendments to the rules relat- 
ing to staff councils. For example, in the 1990 
edition of the Manual, the relevant Chapter is 
XXVI which replaced the original Chapter XXX VII 
of 1960 Manual. There too, there is no provision 
enabling the General Manager to make any amend- 
ment to the rules relating to the Staff council. 
While so, even though the affidavit dated 22.4.1993 
says that the old Appendix XIII-A of 1951 had 
been embodied in the subsequent Railway Estab- 
lishment Manuals, it is found that though certain 
other rules contained in Appendix XIII-A do find 
a place in the abovesaid subsequent Manuals, 
Rule 8 of Appendix XIII-A has not been incorpo- 
rated in any of the subsequent mar. sals and so it 
cannot be said that Rule 8 has also been ‘embod- 
ied’ in the subsequent Railways Establishment 
Manuals. So, it had only to be inferred that the said 
rule contained in Rule 8 has been impliedly 
repealed atleast from 1959. The rules regulating 
the formation and functions of the staff council do 
not relate to recruitment and conditions of service 
and the impugned rules are not rules framed pur- 
suant to Art.309. Therefore, since the General 
Manager has no power at all to make the 
impugned amendment incorporating sub-para- 
graphs (iii) and (iv), the impugned circular dated 
22.10.1991is liable to be quashed. [Paras. 16& 18] 
Appeals. under Clause 15 of the Letters Patent 
against the order of Somasundaram, J. dated 
16.10.1992 and made in the exercise of the Special 
Original Jurisdiction of the High Court in 
W.P.No.16141 of 1991 presented under Art.2260f 
the Constitution of India to issue a writ of certi- 
orarified mandamus calling for the records of the 
2nd respondent herein in his proceedings PR/LW/ 
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45/SC/X/Election A.C.Circular No.63, dated 
22.10.1991 and quash the same and consequently 
restrain the 2nd respondent from holding the 
election to the Staff Council on the basis of the 
impugned circular. [Para. 16] 
K -Alagiriswami, Senior Counsel for 
M/s.T.K.Rajeswaran and C.M.Krishnakumar, for 
Appellants. 
B.T.Seshadri, for Respondent Nos.1 and 2. 
V. Prakash, for Respondent No.4. 
The Judgment of the Court was delivered by 
Abdul Hadi, J.: A decision on a short point, would 
dispose of the above referred to two writ appeals 
against W.P.No.16141 of 1991, according to 
Mr.K.Alagiriswami, learned Senior Counsel 
appearing for the 3 appellants in W.A.No.1865 of 
1992 and respondents 1 to 3 in W.A.No.418 of 
1993. Therefore, the said point alone was argued 
before us and we dispose of these writ appeals 
based only on the decision we are giving on the 
said point. 
2. These proceedings deal with the relevant rules 
relating to the election to the 12th staff council of 
the Integral Coach Factory at Madras. The abovesaid 
short point is whether the General Manager of the 
said Integral Coach Factory has got the power to 
amend the relevant rules. 
3. W.P.No.16141 of 1991 is by (1) Integral Coach 
Factory Staff Council, Madras, (2) Integral Coach 
Factory Labour Union, Madras, and (3) one 
D.Loganathan, who is said to be worker in the said 
Integral Coach Factory, affected by the abovesaid 
amendment made just as the above two other writ 
petitioners. The said writ petition is against the 
respondents (1) Union of India, (2) The General 
Manager, Integral Coach Factory, Madras, (3) 
M.Mahendra Babu, and (4) M.K.Sreedharan 
Nambiar. The said respondents 3 and 4 are said to 
be persons who stood as candidates for the elec- 
tion to thesaid staff council. The said writ petition 
is for 
a writ of certiorarified mandamus for quashing 
the 2nd Respondent’s circular PR/LW/45/SC/ 
XI/Eleçtion. A.C.Circular No.63, dated 
22.10.1991, making the above referred to 
amendment to the relevant rule and conse- 
quently for restraining the 2nd respondent 
from holding the election to the said staff 
council on the basis of the abovesaid impugned 
circular. 
4. The object of the said Staff zouncil is to 
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maintain good relations between the abovesaid 
Coach Factory Administration and all classes of 
non-gazetted staff of the said factory by providing 
the means whereby the staff can bring the ques- 
tions in connection with the condition of service 
to the notice of the administration. Rule 4 of 
Appendix XII-A contained in the Indian Railway 
Establishment Code of 1951, as it stood before 
1957, reads as follows: 
“All non-gazetted staff (excluding apprentices) 
with more than 3 years continous service will 
be eligible for election to staff council: 
(i) Casual labourers are not eligible for elec- 
tion. 
(ii) An employee while under suspension from 
duty shall not be eligible for election.”. 
The election to the staff council should be held 
once in 2 or 3 years. As per election notice dated 
10.10.1991, it was announced thawthe election to 
thesaid staffcduncil in the Integral Coach Factory 
for electing the members thereof for the period 
beginning from 1.1.1992, would be held on 
13.12.1991. In the meanwhile, the 2nd respon- 
dent-General Manager issued that abovesaid 
impugned circular dated 22.10.1991, amending 
the abovesaid rule by adding the following sub 
paragraphs (iii) and (iv) after the above referred 
to sub paragraphs (i) and (ii). The said added sub 
paragraphs read as follows: 
(iii) An employee should have a minimum of 
three years service still left before his date of 
superannuation for being eligible for contest- 
ing the election. The date being referred to will 
be the date on which the new staff council is to 
be constituted. 
(iv) Anemployee against whom major penalty 
charge sheet is pefiding, is not eligible to con- 
test the election. An employee undergoing 
major penalty also is not eligible for contesting 
the election.”. 
5. The abovesaid W.P.No.16141 of 1991 seeks to 
quash the abovesaid circular inter alia on the ground 
that the 2nd respondent-General Manager has no 
power to amend the said Appendix XIII-A. By 
order dated 16.10.1992, Somasundaram, J. has 
partly allowed the said writ petition by declaring 
the abovesaid sub-paragraph (iii) alone as invalid 
‘on the ground that it is repugnant to the prin- 
ciples contained in the original Rule 4 and also on 
the ground that it is inconsistent with paragraph 
2604 of the Manual”. The writ petition has been 


1) 


dismissed with reference to the abovesaid sub 
paragraph (iv) on the ground inter alia that the 
said sub paragraph (iv) is neither repugnant to the 
principles contained in any of the rules found in 
Appendix XIII-A of the Code, nor is it inconsis- 
tent with any other rules. It has also been held that 
the 2nd respondent-General Manager has power 
to frame the said ‘rule contained in sub paragraph 
(iv) in exercise of the power conferred on him by 
paragraph 124 of the code and by rule 8 of the 
rules. Hence the writ petitioners therein have filed 
the above referred to W.A.No.1865 of 1992. On 
the other hand, aggrieved by the relief given in the 
writ petition in relation to the above referred to 
sub paragraph (iii), respondents 1 and 2in thesaid 
writ petition have preferred the other W.A.No.418 
of 1993. 
6. In W.A.No.1865 of 1992, the appellants sought 
for certain interim reliefs in C.M.P.Nos.16712 and 
16713 of 1992 and in the said C.M.Ps., we passed 
the following order on 27.11.1992: 
“There will be interim stay of the operation of 
the Rule challenged, namely sub-para (iv) of 
Rule IV of the Rules regulating the formation 
and functions of staff council framed as per 
para 124 of the Indian Railway Establishment 
Code, Volume I, pending further orders. We 
make it clear that.we are not staying the proc- 
ess of election. ”. 
7. There is no necessity to traverse all the allega- 
tions in the affidavits and counter affidavits in the 
writ petition against which these writ appeal arise 
since, as already pointed out, the only question 
that was argued and accordingly dealt with by us is, 
whether the General Manager, Integral Coach 
Factory has got'the power to make the abovesaid 
amendment to the abovesaid Rule 4 by adding the 
above referred to the sub paragraphs (iii) and (iv), 
as Stated above. 
8. Mr.K_Alagiriswami, learned Senior Counsel for 
the writ petitioners substantiated his abovesaid 
only argument as follows: The Rules contained in 
Appendix XII-A were made by the Railway Board 
under their letter No.E.45C016 (R), dated 
15.11.1946 and printed as Appendix XIII-A in the 
1951 edition of the Code, In the subsequent codes 
brought in the years 1959, 1971 and 1985, the 
abovesaid Appendix XIII-A of 1951 Code had 
been deleted. Instead, the Railway Board brought 
the said Rules regulating the formation and func- 
tions of staff council in Chapter XXXVII of its 
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revised edition of the Indian Railways Establish- 
ment Manual of 1960 under the heading ‘Staff 
Councils and Negotiating Machinery.”. Further, 
in the 1990 edition of the said Manual, Chapter 
XXVI brought out the abovesaid Rule under the 
same heading. Though Rule 8 of the above 
referred to original Appendix XIII-A ran as fol- 
lows, ‘The General Manager shall draw up sub- 
sidiary rules in regard to matters laid down in 
these rules and also in regard to details of proce- 
dure, so long as they are not repugnant to the 
principles detailed herein”. In both the above 
referred to 1960 and 1990 edition of the Indian 
Railway Establishment Manual, the Railway Board 
have taken away the rule making power of the 
General Manager as contained in the abovesaid 
Rule 8 of Appendix XIII-A of 1951 edition of the 
Code. The learned Judge, who decided 
W.P.No.16141 of 1991 erred in following the 
abovesaid obsolete Rule 8 of 1951 and conse- 
quently committed an error in law, in not having 
quashed the abovesaid sub-paragraph (iv) also. 
The learned Judge upheld sub-paragraph (iv) on 
the ground that the General Manager has ample 
power to frame the said sub-paragraph (iv) in 
exercise of the power conferred on him by para- 
graph 124 of.the Code of 1985 edition. The said 


paragraph 124 and the connected paragraph 123 


run as follows: 
“123. The Railway Board have full powers to 
make rules of general application to Group C 
& Group D, railway servants under their con- 
trol. 
124. The General Managers of Indian Rail- 
ways have full powers to make rules with 
regard to Railway servants in Group C & D 
under their control provided they are not 
inconsistent with any made by the President or 
the Ministry of Railways.” 
But the rules regulating the formation and func- 
tions of the staff council do not relate to recruit- 
ment and conditions of service to Grade C and D 
employees (appointed in the Integral Coach Fac- 
tory) which are spoken to in the abovesaid para- 
graphs 124. Further the abovesaid paragraphs 123 
and 124 are rules framed pursuant to Art.309 of 
the Constitution of India, while the impugned 
rules are not rules framed pursuant to Art.309, 
since they do not relate to ‘recruitment and condi- 
tions of service of the Integral Coach Factory 
employees.” 
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9. Learned counsel for respondents 1 and 2, 
Mr.B.T.Seshadri initially fairly represented that 
the impugned rules were not rules framed pursu- 
ant to Art.309 of the Constitution of India. 
Accordingly he also did not press into service the 
contention that the abovesaid paragraph 124 
empowers the General Manager to make the 
abovesaid impugned amendment, even though 
the impugned circular in W.P.No.16141 of 1991, 
purports to say that the abovesaid amendment has 
been made pursuant to the abovesaid paragraph 
124. 
10. On the other hand, the said counsel’s argu- 
ment, as also contained in the affidavit dated 
22.4.93 filed before us in W.A.No.1865 of 1992 on 
behalf of respondents 1 and 2 is as follows: It is 
admitted that the rules regulating the formation 
and functions of the staff council contained in 
Appendix XII-A were published under the 
authority of the Board’s letter No.E45-00-16(R), 
dated. 15.11.1946. The next edition of the Indian 
Railway Establishment Code was published in 
1959, wherein it was stated that thesaid Appendix 
XIII-A and certain other appendices of 1951 edi- 
tion had been ‘embodied in the Railway Establish- 
ment Manual’ which has been issued separately. 
In view of this in the Railway Establishment code 
dated 30.6.1959, Appendix XII-A was not printed. 
On the other hand, the rules regulating Staff Council 
have been embodied in Chapter XXXVII of the 
Railway Establishment Manual of 1960. It is pro- 
vided in prefatory note to the said Manual of 1960 
thus: 
“.... the provisions of this Manual do notsuper- 
sede the rules contained in any of the Indian 
Railway Codes and in case of conflict the latter 
should prevail. This manual may not be 
referred to as the final authority and a refer- 
ence should always be made to the original 
orders on the subject.”. 
Though the said Chapter XXX VII does not con- 
tain provisions similar to the above Rule 8 of 
Appendix XIII-A, inasmuch as the Manual is not 
the final authority on the subject, Appendix XII- 
A of the Indian Railway Establishment Code, 
1951 should prevail. No doubt, the revised edi- 
tions of the Railway Establishment Code came up 
subsequently in 1971 and 1985. However, for the 
abovesaid same reason, these editions also did not 
print the abovesaid Appendix XIII-A Rules. This 
does not mean that Appendix XIII-A had been 
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repealed. The Manual is only the compendium of 
instructions for the guidance of the staff and it is 
not the final authority on the subject and in case of 
any doubt reference should always be made to the 
original orders on the subject. Similarly, the manual 
was revised and printed again in 1968 and 1990 
and it cannot, therefore, be contended that the 
Genera! Manager has no power to issue subsidiary 
rules relating to the rules regulating the formation 
and functions of the staff council. 
11. Further Mr.B.T.Seshadrialso sought to relyon 
Rule 2613-A which appears to be an amendment 
made to the above referred to 1990 edition of the 
Indian Railway Establishment Manual Volume 
II. The said rule runs as follows: 
“The General Manager will, if required, draw 
up subsidiary rules in regard to matters laid 
down in these rules and also in regard to details 
of procedure so long as these are not inconsis- 
tent with any of the rules made by the President 
or the Ministry of Railways.”. 
12. We may first dispose of this latter part of his 
argument relying on the above referred to Rule: 
2613-A holding that the said rule will have no 
application to the present case since the said 
amending rules has been made by the Ministry of 
Railways, only on 26.2.93, even as per the very 
document filed by the said counsel along with the 
abovesaid affidavit dated 22.4.1993. No doubt it is 
Stated in the said affidavit that in order to clear any 
doubts regarding the powers of the General Manager 
in this regard., the said amendment in Rule 2613- 
A is introduced. But, we cannot accept this con- 
tention made in the said affidavit that the said 
Rule 2613-A was introduced only ‘to clear any 
doubts in regard to the powers of the General 
Manager.” Nothing has been shown before us to 
hold that the said amendment in Rule 2613-A was 
made only to clear any doubts regarding the pow- 
ers of General Manager. So, if at all, the said rule 
can have operation only after the said date 26.2.1993 
and will have no application to the present case, 
where the impugned circular in W.P.No.16141 of 
1991 was issued as early as 20.10.1991. 
13. Mr.Prakash, learned counsel for respondents 3 
and 4 adopted the arguments of Mr.B.T.Seshadri. 
In addition he also argues that since the impugned 
rules are not rules under Art.309 of the Constitu- 
tion of India, there can be no judicial review of the 
same and that the 1st writ petitioner staff council 
is nota registered body. We may first ofall dispose 
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of this additional submissions of the said counsel 
by holding that they have no merit at all. Even 
though the impugned rules are not rules covered 
under Art.309 of the Constitution of India, there 
is absolutely no bar for the Court to judicially 
review them. Further, as submitted by 
Mr.K.Alagiriswami, learned Senior counsel even 
assuming that the first writ petitioner was not a 
registered body, the writ petitions could be main- 
tained since there are two other writ petitioners 
who areaggrieved by the impugned ordersin both 
the writ petitions. (The 2nd writ petitioner is said 
to bea registered body and the 3rd writ petitioners 
in the two different writ petitioners are only work- 
ers in the abovesaid Integral Coach Factory. 

14. We shall now deal with the above referred to 
main contention of the said learned counsel 
Mr.B.T.Seshadri, as against the relevant submis- 
sions of Mr.K.Alagiriswami, as stated above. First 
of all we must point out that the above referred to 
affidavit dated 22.4.1993 was filed on behalf of 
respondents 4 and 2 in the writ petition, only after 
we pointed out to Mr.B.T.Seshadri that his abovesaid 
submissions were not borne out by any relevant 
allegations made in the original counter affidavit 
filed by the said respondents in the writ petition. 
In this connection it should also be noted that the 
above referred to main argument of 
Mr.K.Alagiriswami that the 2nd respondent- 
General Manager has no power to make the 
abovesaid impugned amendment at all, has been 
set out in detail in the memorandum of grounds of 
appeal in W.A.No.1865 of 1992 itself. No doubt, 
the learned judge, who decided W.P.No.16141 of 
1991 has proceeded on the footing that the con- 
tention of the writ petitioners before him was not 
that the said General Manager had no such power 
of amendmentat all, but that he had no power to 
make such an amendment ‘inconsistent with any 
rule made by the Ministry of Railways’. In other 
words, according to the learned Judge, only 
because of the abovesaid alleged inconsistency the 
writ petitioners contended that the General 
Manager had no power to make the impugned 
amendment. May be, Mr.U.N.R.Rao, learned Senior 
Counsel who represented the writ petitioners in 
the above writ petition might have argued the case 
in that way before the learned Judge, but, before 
us, Mr.K.Alagiriswami, learned Senior counsel 
for the writ petitioners argues, as stated above, 
that the General Manager has no such power of 
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amendmentat all, irrespective of the fact whether 
the amended rules were inconsistent to any other 
rule made by any authority or not. As already 
stated, the appeal grounds also proceeded mainly 


‘on that footing. So, let us now consider whether 


the General Manager had such power of amend- 
ment when he passed the impugned circular dated 
22.10.1991 in W.P.No.16141 of 1991. 
15. No doubt Rule 8 of Appendix XIII-A to the 
Indian Railway Establishment Code of 1951, as 
already indicated enables the General Manager to 
make such an amendment. In other words, while 
Rule 4 thereof, which provided for eligibility for 
election to the staff council, stated, 
“4, Eligibility for Election:- All permanent non- 
gazetted staff with more than three years con- 
tinuous service will be eligible for election to 
staff councils and where necessary, special 
provision should be made to include appren- 
tices. Elected membership should not be on < 
communal basis, but General Managers should 
ensure adequate representation of minority 
communities on staff councils by nomination 
where necessary.” 
Rule 8 stated thus: 
8. Subsidiary Rules: The General Manager shall 
draw up subsidiary rules in regard to matters 
laid down in these rules and also in regard to 
details of procedure so long as they are not 
repugnant to'the principles detailed herein.”. 
But, admittedly. in the subsequent editions of the 
Railway Establishment Code of the years 1959, 
1971 and 1985, the abovesaid entire Appendix 
XIII-A was not there at all. The only explanation 
for the same that is now given in the abovesaid 
affidavit dated 22.2.1993 of respondents | and 2 in 
the writ petitions, can be found from the following 
averments in the said affidavit: 
“The next edition of Indian Railway Establish- 
ment Code was published in 1959 wherein it 
was stated that Appendix XIII-A along with 
Appendix II, H-A, II, WI, XIII and XIV of 
1951 edition have been embodied in the Rail- 
way Establishment Manual and which has been 
issucd separately. In view of this in the Railway 
Establishment Code Vol.I Revised Edition 
dated 30.6.1959, the Appendix XII-A was not 
printed. On the other hand the rules regulat- 
ing the staff council have been embodied in 
Chapter XXXVII of the Railway Establish- 
ment Manual. It is provided clearly in the 
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Manual that the provisions of the Manual do 
not supersede the rules contained in any of the 
India Railway Establishment code and in case 
of conflict, the latter should prevail and that 
the manual may not be referred to as the final 
authority and reference would always be made 
to the original orders on the subject. Though 
Chapter XXXVII of Indian Railway Estab- 
lishment Manual do not contain the provi- 
sions similar to Rule 8 of the Rules regulating 
the formation and functions of staff council as 
contained in Appendix XII-A inasmuch as 
the Manual is not the final authority on the 
subject, Appendix XIII-A of Indian Railway 
Establishment Code (1951) should prevail. The 
next revised edition of the Railway Establish- 
ment code was of the year 1971 in which it is 
clearly stated that this is the reprint of Indian 
Railway Establishment Code 1951 Edition, 
Vol. I and such additions, alterations as has 
been introduced through corrections (including 
advanced correction slips) issued upto 19.5.1969. 
The subsequent edition was of the year 1985 
and it is the fifth edition. Inas much as the 
Rules regulating the formation and functions 
of Staff Council have already been issued and 
embodied in the Railway Establishment Man- 
ual, the Railway Board thought it fit not to 
print the same in the 1959 edition. 1971 edi- 
tion and 1985 edition. This does not mean that 
Appendix XIII-A had been repealed. As 
already submitted the Manual is only the com- 
pendium of instructions for the guidance of 


the staffand it is not the final authority on the ~ 


subject and in case of any doubt, reference 
should always be made to the original orders 
on the subject. Similarly the manual was 
revised and printed again in the year 1968 and 
again in 1990 and it cannot, therefore, be 
contended that the General Manager, has no 
power to issue subsidiary rules relating to the 
rules regulating formation and functions of 
staff council.”. 
16. But, though it is stated that Appendix XII-A 
of 1951 was embodied in the Railway Establish- 
ment Manual which came up subsequently in 1960, 
it is clear that the abovesaid power given to the 
General Manager under Rule 8 of the original 
Appendix XIII-A, is not found at all in the abovesaid 
1960 manual. The above referred to Chapter 
XXXVII entitled ‘staff councils and negotiating 
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machinery’ inter alia says in Rule5 of Sec.1 therein 
that ‘all non-gazetted staff with more than three 
years continuaus services will be eligible for elec- 
tion to staff councils. Likewise in the correspond- 
ing Rule 2604 of Sec.1 of Chapter XXVI of the 
Manual of 1990 also it is only mentioned, (regard- 
ing eligibility for election’), that all non-gazetted 
staff excluding apprentices with more than three 
years, continuous service will be eligible for elec- 
tion to staff councils’. But, in the said Chapter 
XXXVII of Chapter XXVI it is nowhere stated 
that any of the rules contained in the said Chapter 
could be amended by the General Manager. Like- 
wise, admittedly in the subsequent Manuals o 
1968 and 1990 also, there was no provision ena- 
bling the General Manager to make amendments 
to the rules relating to staffcouncils. For example, 
in the 1990 edition of the Manual, the relevant 
chapter is Chapter XXVI, which replaced the 
original Chapter XXXVII of 1960 Manual. There 
too, there is no provision enabling the General 
Manager to make any amendment to the rules 
relating to the staffcouncil. While so, even though 
the abovesaid affidavit dated 22.4.1993 says that 
the old Appendix XII-A of 1951 had been 
‘embodied’ in the subsequent Railway Establish- 
ment Manuals we find that though certain other 
rules contained in Appendix XIII-A do find a 
place in the abovesaid subsequent manuals, Rule 
8 of Appendix XIII-A has not been incorporated 
in anyof thesubsequent manuals and so, it cannot 
be said that the said Rule 8 also has been ‘embod- 
ied’ in the subsequent Railway Establishment Manu- 
als. So, it has only to be inferred that the said rule 
contained in Rule 8 has been impliedly repealed 
atleast from 1959. No doubt, to counteract such 
inference being drawn, Mr.B.T.Seshadri points 
out that the above referred to passage contained 
in the prefatory note to the abovesaid 1960 Man- 
ual. But, the said passage no doubt states that ‘the 
provisions of this Manual do not supersede the 
rules contained in any of the Indian Railway Codes 
and in case of conflict the latter should prevail. 
This manual may not be referred to as the final 
authority and a reference should always be made 
to the original orders on the subject.”. But, in our 
opinion, this passage cannot support the abovesaid 
argument of the learned counsel Mr.B.T.Seshadri. 
First of all, there is ‘no ‘conflict’ as such between 
the manual of 1960 and in the above referred to 
Appendix XII-A in relation to the power of the! 
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General Manager to amend the rules relating to 
staff council. Such a power was no doubt given in 
Appendix XIII-A of 1951. But, in the 1960 Man- 
ual, there is no reference at all to any such power. 
This absence of reference cannot be said to be the 
above referred to ‘conflict’. That apart. We do not 
think that what is contained in the above referred 
to prefatory note alone could be taken as decisive. 
That apart, even though the prefatory note only 
states that the Manual may not be referred to as 
the final authority and a reference should always 
be made to the original orders on thesubject, what 
is meant by the abovesaid ‘original orders’ has also 
been not made clear by Mr.B.T.Seshadri. It is also 
not clear whether the above referred to ‘original 
orders’ could cover the rules found in the abovesaid 
Appendix XIII-A, which, as the very name 
‘Appendix’ shows, is part of the Railway Estab- 
lishment Code (1951) itself. In the said prefatory 
note of 1960 given by the Secretary of the Railway 
Board, it is stated that the said Manual ‘embodies 
all administrative orders or Code Rules and allied 
Establishment matters, issued by the Railway Board 
from time to time and current on 31st March, 
1959" while, so, it is not made clear whether the 
above referred to administrative orders or the 
above referred to original orders would cover the 
above referred to Appendix XIII-A also. On these 
aspects, the said learned counsel has not given us 
necessary Clarity. 

17. All these apart, if really the Railway Board, 
which prepared the abovesaid Manual, desired, it 
could have easily incorporated the rule contained 
in the abovesaid Rule 8 of Appendix XIII-A in the 
abovesaid Chapter XXX VII of 1960 Manual or at 
least in Chapter XXVI of 1990 Manual. There- 
fore, the contention of the learned counsel for the 
writ petitioners that the learned Judge who heard 
the writ petition erred in following the absolute 
Rule of 1951 (that is Rule 8 of Appendix XIII-A) 
has to be accepted. The learned Judge has also 
erred in relying on paragraph 124 of the Code of 
1985 edition, as already indicated. Therefore, since 
the General Manager has no power atall to make 
the abovesaid impugned amendment, incorporat- 
ing the above referred to sub-paragraphs (iii) and 
(iv), the impugned circular dated 22.10.1991 in 
W.P.No.16141 of 1991 is liable to be quashed. 
18. In the result, W.P.No.16141 of 1991 is allowed 
in full, and the impugned circular dated 22.10.1991 
is quashcd in its entirety. No costs. W.A.No.1865 
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of 1992 is allowed and W.A.No.418 of 1993 is 
dismissed. No costs. 


BS. 


Petitions and appeals ordered. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 


A.A.O.N0.87 of 1993 24th February, 1993. 


Sundara Bai ..-Appellant 
v. 

Ponmani Town Panchayat, Kanyakumari District 
and others ...Respondents. 


(A) Hindu Succession Act (XXX of 1956), Sec.29- 
A (as amended by Tamil Nadu Act I of 1990)- 
Daughter entitled to equal rights in coparcenary 
property if sheremained/unmarried on 25.3.1989 on 
which date the amendment came into effect - Allega- 
tion that she was married in 1984 or 1985 - Onus of 
proving that she is entitled to benefits of section. 

The appellant is claiming a share in the suit prop- 
erty as the daughter of the second respondent by 
virtue of Sec.29-A of the Hindu Succession Act. In 
the counter filed by the first respondent, in para 8, 
it is affirmatively stated that the appellant was 
given in marriage in the year 1984 or 1985 and so 
she is not entitled to any share in the property 
attached and brought to sale. In the affidavit filed 
by the appellant in the Court below, there is no 
allegation that she was not given in marriage prior 
to the material date (25.3.1989), while so, when a 
positive allegation is made that she was given in 
marriage in 1984 or 1985, it is the duty of the 
appellant to prove that she is entitled to the benc- 
fits of the said section. But no proofis forthcoming 
to that effect, while so, now, she cannot claim the 
benefits of Sec.29-A. [Para. 5] 
(B) Hindu Succession Act (XXX of 1956), Sec.2-A 
(as amended by Tamil Nadu) Act (Iof 1990) - Share 
of daughter in co-parcenary property - Whether li- 
able for any debt which is not incurred for immoral 
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or illegal purpose. 
The language of Sec.29-A of the Hindu Succes- 
sion Act is clear thatit is manifest that theshare of 
a daughter cannot be on a better footing than that 
of a son in co-parcenary property. It has been 
clearly and without any ambiguity stated in the 
section itself that the daughter shall have the same 
rights in the co-parcenary property as a son, while 
so, whenever a share of a son is liable for any debt 
which is not for immoral and illegal purpose, the 
share ofa daughter is equally liable for such debt. 
[Para. 6] 
Appeal against the order of the Court of the 
Subordinate Judge, Padmanabhapuram, dated 
18.12.1992 and made in E.A.No.135 of 1992 in 
E.P.No.26 of 1987 in O.S.No.18 of 1984. 
KJayaraman, for Appellant. 
K.Sreekumaran Nair, for Respondent No.1. 
The Court made the following 
ORDER: This appeal is directed against the order 
in E.A.No.135 of 1992 in E.P.No.26 of 1987 in 
O.S.No.18 of 1984 on the file of the Subordinate 
Judge, Padmanabhapuram, in which the Subordi- 
nate Judge has dismissed the petition filed by the 
appellant herein under O.21, Rule 58, C.P.C. 
2. The short facts are: The first respondent filed a 
suit against the second respondent for arrears of 
lease amount and has obtained a money decree. In 
execution of the same, the first respondent is 
bringing the property concerned in the execution 
petition for sale. While so, the appellant, the 
daughter of the second respondent, has filed the 
petition in E.A.No.135 of 1992 under O.21, Rule 
58, C.P.C. making a claim over the property con- 
cerned in the execution proceedings which was 
attached and brought to sale. The said application 
was opposed by the first respondent/decree-holder. 
After hearing the partics, the learned Subordinate 
Judge dismissed the claim petition. Aggrieved by 
the same, the claimant has come forward with the 
above appeal. 
3. Learned counsel appearing for the appellant 
would submit that the appellant is the daughter of 
the second respondent. Under Sec.29-A of the 
Hindu Succession Act, 1956, as amended by Tamil 
Nadu Act 1 of 1990, now the appellant is entitled 
toasharein the suit property andassuch hershare 
ought to have been declared and attachment over 
that share ought to have been raised by the court 
below. But the court below has misconstrued the 
entire provisions of law and has come to the 
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conclusion that the appellant is not entitled to a 
share in the property on two premises, namely, (1) 
The appellant was given in marriage prior to the 
date on which the amendment came into effect, 
namely on 25.3.1989 and (2) By reason of the 
theory of pious obligation, ie. the appellant’s 
share is also bound by the decree which was not 
incurred for immoral purposes. He contended 
that the reasonings given by the court below are 
not correct. 
4. Per contra, learned counsel for the first respon- 
dent would submit that when the appellant wants 
to claim the benefits of Sec.29-A, it is for the 
appellant to prove that she got married only after 
25.3.1989; but she has not proved it and as such she 
is not entitled to make any claim. He would fur- 
ther submit that by virtue of the aforesaid amend- 
ment, the right of a daughter is placed on a par 
with the right ofa son. While so, when the share of 
ason is liable for any debt which was not incurred 
for immoral or illegal purposes, the share of a 
daughter would also be bound by the debt which 
was not incurred for illegal for immoral purposes 
and as such her share is liable for the decree debt. 
5. | have carefully considered the submissions 
made by the rival counsel. The appellant is claim- 
ing a Share in the suit property as the daughter of 
the second respondent by virtue of Sec.29-A of the 
Hindu Succession Act. In the counter filed by the 
first respondent, in para 8, it is affirmatively stated 
that the appellant was given in marriage in the 
year 1984 or 1985 and so she is not entitled to any 
share in the property attached and brought to sale. 
In the affidavit filed by the appellant, in the court 
below, there is no allegation that she was not given 
in marriage prior to the material date. While so, 
when a positive allegation is made that she was 
given in marriage in 1984 or 1985, it is the duty of 
the appellant to prove that she is entitled to the 
benefits of the said section. But no proofis forth- 
coming to that effect. While so now she cannot 
claim the benefits of Sec.29-A. 
6. Regarding the liability of a daughter for a debt 
incurred by her father, which is not for illegal or 
immoral purposes, in view of the language of 
Sec.29-A. Iam inclined to accept the submissions 
made by Mr.K.Sreekumaran Nair, learned coun- 
sel appearing for the first respondent. Sec.29-A is 
relevant for our purpose and it is extracted below: 
“29-A. Equal rights to daughter in coparcenary 
property: Notwithstanding anything contained 
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in Sec.6 of this Act, : 
(i) in a joint Hindu family governed by 
Mitakshara Law, the daughter of a coparcener 
shall by birth become a coparcener in her own 
right in the same manner as a son and have the 
same rights in the coparcenary property as she 
would have had ifshe had been a son, inclusive 
of the right to claim by survivorship; and shall 
be subject to the same liabilities and disabili- 
ties in respect thereto as the son.” 
The language of the section is so clear that it is 
manifest that the share of a daughter cannot beon 
a better footing than that of a son in coparcenary 
property. It has been clearly and without any 
ambiguity stated in the section itself that the daughter 
shall have the same rights in the coparcenary 
property as a son. While so, whenever a share ofa 
son is liable for any debt, which is not for immoral 
and illegal purpose, the share of a daughter is 
equally liable for such debt. In the instant case, the 
suit was laid by the Town Panchayat, Ponmani 
Kanyakumari District (first respondent herein) 
for arrears of rent. By no stretch of imagination 
can it be said that it was a debt incurred for any 
illegal or immoral purpose. As I said earlier, the 
share of the daughter, the appellant herein, is 
liable for such a decree debt. Thus, on both the 
grounds the claim of the appellant cannot be 
sustained and the court below is correct in reject- 
ing the claim and I agree with the same. Conse- 
quently this appeal which has got no merits shall 
stand dismissed. 


BS. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Somasundaram, J. ~ 


W.P.No.10661 of 1982 18th June, 1993. 
K-Manickavasagam ... Petitioner 
v 


The Managing Director, Tamilnadu Water Sup- 
ply and Drainage Board, Madras and others 
... Respondents. 


Tamilnadu Water Supply and Drainage Board 
Engineering Service Rules, Rule 19(2) (a) (ii)(3)(C) 
- Promotion to post of Assistant Executive Engineer, 
feeder categories for, being persons holding posts of 
Head Draftsman and Draftsman Grade-I on the 
one hand and Junior Engineers on the other - 
Unequals, if treated as equals - Rule, if illegal. 

Itis seen from the counter-affidavit filed on behalf 
of the 1st respondent that the posts of Head Drafts- 
man and Draftsman Grade-] are engineering posts 
and for these posts a degree in engineering or 
diploma in engineering is the basic qualification. 
In view of the above factual position, it cannot be 
contended that the nature of Work done by per- 
sons holding the posts of Head draftsman and 
Draftsman Grade-I on the one hand and Junior 
Engineers on the other is different and therefore, 
unequals are treated as equals by the impugned 
regulation by making the post of Junior Engineer, 
Head Draftsman and Draftsman Grade-I as feeder 
categories for promotion to the next post of Assis- 
tant Executive Engineer. [Para. 7] 
The impugned Regulation 19(2)(ii)(3)(c) provides 
for filling up the vacancies arising in the post of 
Assistant Executive Engineer in the Tamilnadu 
Water Supply and Drainage Board Engineering 
Service. Regulation 19(2)(C)(ii) says that outof4 
vacancies arising in the post of Assistant Execu- 
tive Engineer, the first three vacancies must go to 
the graduate Engineers and the 4th vacancy must 
go to Diploma-holders. Regulation 19(2)(c)(ii)(3) 
provides that the 4th vacancy referred above and 
reserved for Diploma-holders shall be filled by 
recruitment by transfer from among (A) Junior 
Engineer (formerly Supervisor) of Tamilnadu Water 
Supply and Drainage Board Engineering Subor- 
dinate Service having but not less than 10 years of 
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service (B) Head Draftsman and (C) Draftsman 
Grade-I of the Tamilnadu Water Supply and 
Drainage Board Engineering Subordinate Serv- 
ive having put in not less than 10 years of service 
out of which at least one year must have been spent 
on outdoor field work. It must be remembered 
that in the case of filling up a post by recruitment 
by transfer, the only relevant consideration is that 
the feeder categories from which the persons are 
drawn up for filling up the higher post must have 
like or similar attributes. In the present case, the 
three categories of posts which are treated as 
feeder categories by the impugned regulation for 
filling up the post of Assistant Executive Engineer 
by recruitment by transfer, namely, Junior Engi- 
neer. Head Draftsman and Draftsman Grade-lare 
having the following like or similar attributes: (A) 
the persons holding the above three posts are 
having the same educational qualification, that is, 
allof them are Diploma Holder Engineers, (B) All 
of them must have put in 10 years of service in the 
respective post. However, in the case of Head 
Draftsman and Draftsman Grade-I, they must have 
put in 10 years of service out of which one year 
must have been spent on outdoor field work. 
Further, it is seen from paragraph 7 of the counter- 
affidavit that the post of Draftsman Grade-] car- 
ries higher scale of pay than the post of Junior 
Engineer. In these circumstances, it cannot be 
contended that the persons occupying the three 
categories of posts, namely Junior Engineer, Head 
Draftsman and Draftsman Grade-] are unequals 
and by the Impugned Regulations the unequals 
are clubbed together for the purpose of filling up 
the post of Assistant Executive Engineer reserved 
for diploma-holders. [Paras 7 & 9] 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein and in the affidavit filed therewith, the 
High Court will be pleased to issue a writ of 
declaration, declaring that the Rule 19(2)(a)(ii)3)() 
of the Board Engineering Service as illegal some 
promotion to the post of Assistant Executive 
Engineer can be made from feeder cadre of Assis- 
tant Engineer/Junior Engineer and not from the 
cadre of Draughtsman Grade I (clerical-in-cadre). 
R.Sukantharaj, for Petitioner. 

B.Yamini, for Respondent Nos.1 and 2. 

The Court made the following 

ORDER: This writ petition has been filed for the 
issue of a writ of declaration for declaring that 
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Regulation 19(2)(C)(ii)(3)(©) of Tamilnadu Water 
Supply and Drainage Board Service Regulation, 
1972 is illegal and void. 

2 The Tamilnadu Water Supply and Drainage 
Board (hereinafter referred to as ‘TWAD Board’) 
was formed on 14.4.1971 by an Act called the 
Tamilnadu Water Supply and Drainage Board 
Act, 1970 (hereinafter referred to as the Act). The 
Regulations governing the service conditions of 
the Officers and employees of the TWAD Board 
called Tamilnadu Water Supply:and Drainage 
Board Service .Regulation, 1972 (hereinafter 
referred to as the Regulation) were made under 
Sub Secs.(1) and (2) of Sec.73 ofthe Act and these 
Regulations were issued on 13.12.1972. The 
employees of the TWAD Board are classified 
under various services such as TWAD Board 
General Service, TWAD Board Engineering Serv- 
ice, TWAD Board Engineering Subordinate Serv- 
ice, TWAD Board Subordinate Service, TWAD 
Board General Subordinate Service and TWAD 
Board last prade service. The petitioner, being a 
Junior Engineer (formerly supervisor) belongs to 
TWAD Board Engineering Subordinate Service. 
The Draftsman ofall grades also belong to TWAD 
Board Engineering Subordinate Service. Assis- 
tant Executive Engineer (formerly Assistant 
Engineer) isa post in the TWAD Board Engineer- 
ing Service. This post has to be filled up either by 
direct recruitment or by promotion of Assistant 
Engineers (formerly Junior Engineers) and Jun- 
ior Engineers (formerly supervisors). As per 
Regulation 19(2)(C)(ii) of the Board’s Service 
Regulations, so faras suitableand qualified hands 
are available, but of every four vacancies succes- 
sively arising otherwise than substantively among 
the Assistant Executive Engineer that first three 
vacancies should be filled or reserved to be filled 
by recruitment by promotion from among the 
Assistant Engineers (formerly Junior Engineers) 
possessing the B.E. Degree and who have ren- 
dered more than 5 years of service, Municipal 
Engineers Grade-III taken over to the Depart- 
ment of Public Health Engineering and Munici- 
pal Works possessing Diploma qualjfication and 
not less than 10 years of service and Municipal 
Engineers Grade-III taken over to the Depart- 
ment of Public Health Engineering and Munici- 
pal works with lower subordinate qualification 
having put in 18 years of service. The fourth 
vacancy has to be filled or reserved to be filled by 


Manickavasagam v. The Managing Director, T.N. Water Supply & Drainage Bd. 


I] (Somasundaram J.) 


recruitment by transfer from (1) Junior Enginecrs 
(formerly supervisors) with 10 years ofscrvice; (2) 
the Junior Engineers (formerly supervisors) pro- 
moted from the rank of Draftsman possessing 
upper subordinate, LS.E., L.CE, or D.C. 
Diploma having put in not less than 15 years of 
service, or A.M.LE. with 15 ycars ofservice or with 
L.E. qualification with 18 years service; (3) Drafts- 
man Grade-I and Head Daftsman poossessing the 
aboove qualifications having put in not less than 
10 years of service out of which at least one year 
must have been spent on outdoor filed work and 
(4) Draftsman Grade-I and Head Draftsman with 
lower subordinate having put in not less than 18 
years of scrvice out of which atleast one year 
should have been spent on outdoor field work. 
Thus as per Regulation 19(2)(C)(ii) for every four 
vacancies, three vacancies have to be filled up with 
graduate engineers and the fourth vacancy by 
diploma-holders working as Junior Engineer and 
as Draftsman Grade-I and Head Draftsman. 
3. Clause (2)(C)(ii) of Regulation 19 runs as 
follows: 
“(ii) So faras suitable and qualified candidates 
are available put of every four vacancics suc- 
cessively arising otherwise than substantively 
among Assistant Engineers the first three 
vacancics shall be filled or reserved to be filled 
by recruitment by promotion from among the 
Junior Engincers of the Tamilnadu Water 
Supply and Drainage Board Enginecring Sub- 
ordinate Service- 
(1) Possessing the B.E. Degree and who have 
rendered not less than five ycars of service; 
(2) Municipal Engincers, Grade-II taken‘over 
to the Department of Public Health Engineer- 
ing and Municipal works, possessing upper 
subordinate LCE Diploma of the College of 
Engineering, Guindy or LSE or LGE Diploma 
of State Board of Technical Education and 
Training, Madras or a pass in Secs.A and B of 
the AMIE (India) Examination having notless 
than 10 years of service; or 
(3) Municipal Engineers, Grade II taken over 
to the Department of Public Health Engineer- 
ing and Municipal works with L.S. qualifica- 
tion having not less than 18 years of servicc and 
the fourth vacancy shall be filled or reserved to 
be filled by recruitment by transfer from among— 
(A) Supervisors of the Tamilnadu Water Supply 
and Drainage Board Engineering Subordinate 
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Service having putin not less than 10 years of 
service; 
(B) Supervisors of the TWAD Board Engi- 
necring Subordinate service promoted from 
thé rank of Draughtsman in the same service 
with US or LCEor LSE Diploma of College of 
Enginecring, Guindy or State Board of Tech- 
nical Education and Training, Madras or a 
pass in secs: A and B of AMIE (India) Exami- 
nation having put in not less than 15 years of 
service or with L.S. qualification having putin 
` not less than 18 years of service; 
(C) Draughtsman, Grade-] and Head Draughts- 
man of the TWAD Board Enginecring Subor- 
dinate Service possessing the upper subordi- 
nate or LCE. Diploma of the College of Engi- 
necring, Guindy or LCE or LSE of the State 
Board of Technical Education and Training, 
Madras or a pass in Ss.A and B of the AMIE 
(India) Examination having put in not less 
than 10ycars ofservice out of which atleast one 
ycar must have been spent on outdoor field 
work; 
(D) Draughtsman, I grade and Head Draughts- 
man of the TWAD Board Engincering Subor- 
dinateservicc with LS qualification having put 
in not less than 18 ycars of service out of which 
atleast one year must have been spent on out- 
door field work”. 
4. The case of the petitioncr is that he joined the 
TWAD Board as Draftsman Grade-III on 2.11.1968 
and then he was appointed as Junior Engineer on 
14.4.1973. According to the petitioner, respon- 
dents 3 and 4 who were working as Draftsman 
Grade-J] were promoted as Assistant Executive 
Engincer, invoking Regulation 19(2)(C)(ii)(3)(C). 
In the above circumstances, the petitioner has 
challenged the said regulation by filing the present 
writ petition. 5 
5. Mr.R.Sukantharaj, lcarned counsel for the 
petitioner challenged the validity of. Regulation 
19(2)(C)(ii)(3)(C) on the following two grounds. 
6. The first contention of the learned counsel for 
the petitioner is that the impugned regulation is 
invalid because, it includes the post of Head Drafis- 
man and Draftsman Grade I, which are non-engi- 
neering posts involving only clerical work as a 
feeder category for promotion to the post of Assis- 
tant Executive Engineer along with Junior Engi- 
neers like the petitioner who are holding execu- 
tive post and doingengincering and executive type 
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of work. According to the learned counsel for the 
petitioner, the impugned Regulation is bad, 
because, it treats the Head Draftsman and Drafts- 
man Grade-Ion the one hand the Junior Engineer 
on the other who are unequals, as equals for the 
purpose of promotion to the higher post of Assis- 
tant Executive Engineer. The learned counscl for 
the petitioner further contended that the job of 
the Junior Engineer is executive is nature, whereas 
the job of the Head Draftsman and Draftsman 
Grade-] is a non-executive and purely office work 
of a clerical nature, and therefore, the services of 
Head Draftsman and Draftsman Grade-] cannot 
be equated with the services of Junior Engineers 
whoare holding executive post. The [earned coun- 
sel for the petitioner also contendcd that in any 
event, the post of Assistant Executive Enginecr 
cannot be a promotional avenue for non-engi- 
neers like the Head Draftsman and Draftsman 
Grade-lI. 
7. Lam unable to accept the above contention of 
the learned counsel for the petitioncr. It is seen 
from the counter-affidavit filed on behalf of the 
1st respondent that the posts of Head Draftsman 
and Draftsman Grade-| are enginecring posts and 
for those posts a degree in engincering or diploma 
in engineering is the basic qualification. The fac- 
tual position is set out clearly in para.6 of the 
counter-affidavit filed by the 1st respondent, in 
the following terms: 
“6. With regard to paragraph 5, itis submitted 
that the contention that the posts of Drafts- 
man are non-engineering posts is not correct. 
For these posts degree in engincering or 
diploma in engineering is the basic qualifica- 
tion and they are also enginecring posts as in 
the case of Junior Engineers. The Junior Engi- 
neers are mostly doing execution of Investiga- 
tion'in the field. There are few who are working 
in the office also as in the case of Draftsman. 
The works of the draftsman are confined to the 
office. They have to deal with technical refer- 
ences in the Division; Circles and the Junior 
Enginecrs, Assistant Engineers, Assistant 
Executive Engincers and Executive Engineers 
are also working in Office dealing with techni- 
cal references. The Junior Engincers in the 
field are attending ficld works and the Junior 
Enginecrs in the Office are doing Ollice works 
connected with technical mattcrs. The Drafts- 
man are working in the office only because 
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their duty is in dealing with technical matters. 
The Regulations provide for appointment of 
Draftsman Grade-I and Head Draftsman as 
Assistant Executive Engincers after a prescribed 
period of their experience because of the fact 
that while working in office they are having 
only theoretical knowledge of works and the 
field experience is required to manage the post 
of Assistant Executive Engineer. The work of 
Draftsman is technical in nature and not cleri- 
cal as alleged in the affidavit and what is lack- 
ing is only actual field experience. They arc 
dcputed to field to acquaint themselves with 
the various aspects in the field on which thcy 
are having thcoretical knowledge as Drafts- 
man. All the Junior Engineers, Assistant 
Engineers arc not working in the field only and 
some of them are working in the offices also. 
That docs not mean, that the Assistant Engi- 
necr>/Junior Engineers working in the office 
are doing only clerical work. Their work is 
Engineering in nature and the work of Drafts- 
men are also Enginccring in nature, The post 
of Assistant Executive Enginecr is the next 
higher post available for Assistant Engineer/ 
junior Enginecr/ Head Draftsmen and Drafts- 
men Grade-] and the above categories are the 
feeder posts for Assistant Executive Enginecr. 
The Draftsman post is not a non-Engineering 
post as alleged. What they are lacking is only 
experience in ficld and that is why experience 
in field work is prescribed as a condition for 
promotion as Assistant Executive Enginecr in 
respect of Drafisman Grade-I and Head Drafts- 
man”. 
In view of the above factual position, it cannot be 
contended that the nature of work done by per- 
suns holding the posts of Head drafisman and 
Draftsman Grade-I on the one hand and Junior 
Engineers on the other is different and therefore, 
Uncquals are treated as equals by the impugned 
Regulation by making the post of Junior Engi- 
neer, Head Draftsman and Draftsman Grade-I as 
feeder categorics for promotion to the next postof 
Assistant Executive Engineer. Therefore, | have 
no hesitation in rejecting the first contention of 
the learned counscl for the petitioner. 
8. The second ground of attack on the validity of 
the impugned regulation is stated by the peti- 
tioner in paragraph 6 of the affidavit filed in 
supportofthe writ petition in the following terms: 
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“Tsubmit that under Rule 23 III(1) the post of 
Junior Engineer in the Board’s Engineering 
Subordinate Service is filled up either by direct 
recruitment or by diploma-holders or by pro- 
motion from category of Head Draftsman and 
Draftsthan Grade-I. This makes it clear that 
“the post of Head Draughtsman and Draughts- 
man Grade- Iare only feeder cadres for promo- 
tion, to the post of Junior Engineer. This obvi- 
ously establishes that the Head Draftsman and 
Draftsman Grade-I cannot be directly pro- 
moted to the post of Assistant Executive 
Engineer by skipping through two categories 
of Engineer by skipping through two catego- 
ries of Engineering cadre posts namely Junior 
Engineers and Assistant Engineer. It is 
opposed to the very basic conditions of service 
regulations which certainly cannot provide for 
double promotion from lower category to third 
higher category. I therefore, submit that Head 
Draughtsman and Draughtsman Grade-I can- 
not be promoted as Assistant Executive Engi- 
neer by giving a go by to the promotion through 
intermediary post. In this view, the existence 
and provision of Rule 19(2)(c)(ii)(3)(c) for 
promotion of Head Draftsman and Draftsman 
Grade-I to the post of Assistant Executive 
Engineer is illegal and opposed to the basis 
structure of service conditions in the Board’s 
Enginecring Subordinate Service and is liable 
to be struck down”. 
9. Mr.R.Sukantharaj, Icarned counsel for the 
petitioner while reiterating the contention raised 
in paragraph 6 of the affidavit filed in support of 
the writ petition submitted that the impugned 
regulation providing for promotion of Grade-I 
Draftsman and Head Drafisman to the post of 
Assistant Executive Enginecr by skipping two cadre 
posts is violative of Art.14 of the Constitution of 
India. The learned counsel for the petitioner fur- 
ther submitted that, it is clear from Regulation 23 
III that the only avenuc of promotions for persons 
holding the post of Head Draftsman and Drafts- 
man Gradc-I is the post of Junior Engincer (for- 
merly Supervisor) and the impugned Regulation 
is bad, becausc it runs counter to Regulation 23 Il 
and makes head Draftsman and Draftsman Gradc- 
leligible for recruitment by transfer to the higher 
post of Assistant Exccutive Engineer. In other 
words, the contention of the learned counsel for 
the netitioner is that the imourned reeulation 
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treats persons holding higher post of Junior Engi- 
neers and the persons holding the lowcr post of 
Junior Engineer and the persons holding the lower 
post of Head Draftsman and Draftsman Gradc-! 
as equals and they are made eligible for recruit- 
ment by transfer to the post of, Assistant Executive 
Engineer and inasmuch as the impugned regula- 
tion treats unequals as equals, for the purpose of 
filling up the post of Assistant Executive Engineer 
reserved for Diploma Holders, it is violative of 
Art.14 of the Constitution and therefore, it is 
invalid and liable to be struck down. There is no 
merit in the second contention of the learned 
counsel! for the petitioner also. The impugned 
Regulation 19(2)(ii)(3)(C) provides for filling up 
the vacancies arising in the post of Assistant 
Executive Engineer in the TWAD Board Engi- 
neering Service. Regulation 19(2)(c)(ii) says that 
out of 4 vacancies arising in the post of Assistant 
Executive Engineer, the first three vacancies must 
go to the graduate engineers and the 4th vacancy 
must go to Diploma Holders. Regulation 
19(2)(c)(ii)(3) provides that the 4th vacancy 
referred above and reserved for diploma-holders 
shall be filled by recruitment by transfer from 
among; 
(A) Junior Engineer (formerly supervisor) of 
TWAD Board Engineering Subordinate Serv- 
ice having put not less than 10 years of service; 
(B) Head Draftsman; and 
(C) Draftsman Grade I of the TWAD Board 
Engincering Subordinate Service having put 
in not less than 10 years of service out of which 
atlcast onc ycar must have been spent on ont 
door ficld work. 
Itmust be remembcred that in the casc of filling up 
a post by recruitment by transfer, the only relevant 
considcration is that the feeder categories from 
which the persons are drawn for filling up the 
highcr post must have like orsimilar attributes. In 
the present case, the three categorics of posts 
among others which arc treated as feeder catego- 
rics by the impugned regulation for filling up the 
post of Assistant Exccutive Engincer by recruit- 
ment by transfer namely, Junior Engineer, Head 
Draftsman and Draftsman Gradc-] arc having the 
following like or similar attributes: 
(A) The persons holding theabove three posts 
arc having the samc cducational qualification, 
that is, all of them are diploma-holders in 
Envinccring: 
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(B) All of them must have put in 10 years of 
service in the respective post. 
However in the case of Head Draftsman and 
Draftsman Grade-I, they must have put in 10 years 
of service out of which one year must have been 
spent on outdoor field work. Further, it is seen 
from paragraph 7 of the counter affidavit that the 
post of Draftsman Grade-I carries higher scale of 
pay than the post of Junior Engineer. In these 
circumstance, it cannot be contended that the 
persons occupying the three catcgories of posts, 
namely Junior Engineer, Head Draftsman Grade- 
I are unequals and by the impugned Regulation 
the unequals are clubbed together for the purpose 
of filling up the post of Assistant Executive Engi- 
neer reserved for diploma-holders. 
10. Regulation 23 III also does not support the 
case of the petitioner. Regulation 23 HI deals with 
one of the methods of recruitment to the post of 
Junior Engineer, that is by promotion, from the 
categories of Head Draftsman and Draftsman 
Grade-I provided that they have put in service for 
a minimum of 10 years in the category of Drafts- 
man Grade-I, whereas, the impugned Regulation 
provides for filling up the vacancy arising in the 
post of Assistant Executive Engincer and which is 
reserved for diploma-holders, by recruitment by 
‘transfer. Once when a Head Drafisman and Drafts- 
man Grade-| are promoted an Junior Enginecrs 
such Junior Enginecrs become cligible for recruit- 
ment by transfer as Assistant Executive Engineer 
after acquiring the field experience prescribed 
under the impugned regulation. In such cases, the 
Head Draftsman and Draftsman Grade-I who are 
promoted as Junior Engineers, need not put in 10 
years of service in the post of Junior Engineer to 
become cligible for recruitment by transfer as 
Assistant Engineer, because, they arc already put 
n 10 years of service in the post of Draftsman 
Grade-l. In this context, it is relevant to refer to 
thestand taken by the Ist respondent in paragraph 
7 of the counter affidavit in the following terms. 
` “However Regulations 19(2)(C)(ii) and 23 HI 
provides that Head Draftsman and Draftsman 
Gradc-I shall be eligible for appointment as 
Assistant Executive Engincer after putting a 
service of not less than 10 years and practical 
experience for the prescribed period. It 
implics that a Draftsman Grade I or Head 
Draftsman promoted as Junior Engineer is 
also cligible to be considercd for appointment 
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as Assistant Executive Engincer if hc is in pos- 

session of the service of not less than 10 ycars 

as Draftsman and gained field experience”. 
Thus when the Head Draftsman and Draftsman 
Grade-I who have put in 10 years of service, 
including field experience for the prescribed 
period, are promoted as Junior Engincers, they 
are eligible to beappointed as Assistant Executive 
Engineer, as the Junior Engineer are also treated 
as a feeder category for the 4th vacancy in the post 
of Assistant Executive Engineer reserved for 
Diploma holders under Regulation 19(2)(c)(ii). 
In other words, the Head draftsman and Drafts- 
man Grade I who are eligible to be promoted as 
Junior Engincers and who have put in one year 
service in the outdoor field work and those Head 
Draftsman and Draftsman Grade-] who arc actu- 
ally promoted as Junior Engineers and acquired 
the necessary field experience are treated as feeder 
categories for filling up the vacancy in the post of 
Assistant Executive Engineer, reserved for 
Diploma Holders, by recruitment by transfer. 
11. In these circumstances, I have no hesitation for 
rejecting the second contention of the learned 
counsel for the petitioner that the impugned regu- 
lation treats unequals as equals for the purposc of 
filling up the 4th vacancy of Assistant Executive 
Engincer reserved for diploma-holdcrs and that it 
is violative of Art.14 of the Constitution of India. 
For all the reasons stated above, il has to be held 
that the impugned Regulation 19(2)(C)(ii)(3)(C) 
is perfectly valid and is not liable to be struck 
down. There is no merit in the writ petition and it 
is liable to be dismissed. Accordingly, 1 the writ 
petition is dismissed. No costs. 


B.S. ---- Petition dismissed. 


I] Vallabh Janardhan v. The T.N. Dr. M.G.R. Medical University (Bakthavatsalam, J.) 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction} 


Present: K.S.Bakthavatsalam, J. 


W.P.No.6114 of 1993 6th July, 1993. 
Vallabh Janardhan and others ` ... Petitioners 
v 


The Tamil Nadu Dr.M.G.R.Mcdical University 
represented by its Registrar and others 
... Respondents. 


Tamil Nadu Dr.M.G.R.Medical University Act 
(XXXVI of 1987), Sec.36 - Candidates applying for 
firstyear M.B.B.S., course for 1992-93 - Challenging 
procedure for selection - Results for special category 
published only in second week of November, 1992 
and special category candidates joining course on or 
about 16.11.1992 - Not permitted to sit for first 
semester exanunation in April, 1993 - Seeking direc- 
tions of court to allow candidates of the spectal 
category to take the first and second semester exami- 
nation in November, 1993 - Directions issued to 
University to consider the request using its discretion 
under Sec.36. 

Sub-sec.(2) of Sec.36 of the Tamil Nadu 
Dr.M.G.R.Medical University Act, 1987 which 
occurs in Chapter VI of the Act enables the gov- 
erning council, on the recommendations of the 
Standing Academic Board to grant exemption to 
any candidate from the provisions of Sub-sec.(1) 
which talks of admission to University examina- 
tions with regard to the attendance prescribed by 
the regulations framed under the Act. This power 
is vested on the respondent-University to mect 
peculiar situations especially by the Legislature. 
Normally, regulations provide for condonation 
upto 10%. The Regulations cannot take away the 
specific power provided under Sub-sce.(2) of Sec.36 
of the Act which occurs in Chapter VI, when 
students were admitted into I M.B.B.S. course due 
to the faulton the part of the selecting agents and 
when special classes were taken up for the batch of 
students who were admitted after September, 1992, 
there is no reason why the first respondent-Uni- 
versity should not think of exercising the power 
vested on it under Sec.36 of the Act. Sec.36 of the 
Act specifically confers power on the first respon- 
dent-University for such a situation lo the 
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candidates like that of the petitioners herein to 
grant exemption. Accordingly, a direction is to 
issue to the first respondent-University to con- 
sider the request of the petitioners under Sec.36 of 
the Act and to pass orders on or before 31.8.1993. 
[Paras. 10 & 13] 
Casc referred to: 
Association of Private Schools Affiliated to the 
C.B.S.E., etc. v. The State of Tamil Nadu, etc., 
(1992)2 L.W. 155. [Para. 2] 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
mandamus directing the respondents to permit 
the petitioncrs herein to sit for the first semester 
M.B.B.S. examination to be held in the first weck 
of April, 1993 or any other date and issue hall 
tickets for the said examination after collecting 
the necessary examination fee from the peti- 
tioners. 
B.S.Gnanadesikan, for Petitioners. 
M. Vellaisamy, for Respondent No.1. 
V.Raghupathy, Additional Government Pleader 
for Respondent Nos.2 to 4. 
The Court made the following 
ORDER: The prayer in the writ petition is as 
follows: 
“ato issue a writ Of mandamus or any other 
appropriate writ or order or direction in the 
nature of writ by directing the respondents to 
permit the petitioners herein to sit for the first 
semester M.B.B.S. examination to be held in 
the first week of April, 1993 or any other date 
and issue hall tickets, to the said examination 
after collecting the neccssary examination fee 
from the petitioners...” 
2. All the petitioners applied for the first year 
M.B.B.S. course for the academic year 1992-93. 
The procedure for selection to the admission to 
the first ycar M.B.B.S. course for the academic 
year 1992-93 was challenged before this Court, 
when the Government issued an order reserving a 
particular percentage of seats for thestudents who 
studied under the C.B.S.E. syllabus. A Division 
Bench of this Court, after considering the issuc 
raised by the petitioners therein, in Association of 
Private Schools Affiliated to the C.B.S.E., etc. v. The 
State of Tamil Nadu, etc., (1992)2 L.W. 155, held 
that only the marks obtained in the entrance 
examination have to be taken into account for the 
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purpose of selection to the admission to the first 
year M.B.B.S. course for the academic year 1992- 
93. In view of the pendency of a batch of writ 
petitions, results were declared only in the middle 
of July, 1992. The matter was taken up on appeal 
to the Supreme Courtand based on the directions 
given by the Supreme Court on the undertaking 
given by the State Governmént before the 
Supreme Court, another batch of writ petitions 
came to be filed before this Court for theselection 
to the admission to the first year M.B.B.S. course 
for the academic year 1992-93. This batch of writ 
petitions was disposed of by a Division Bench of 
this Court, to which I ama party, by the middic of 
October, 1992 and it took a vicw that the marks 
oblained by the students, both in the qualifying 
examination as well as in the entrance examina- 
tion have to be taken into account for theselection 
and a suggestion was also given to the State Gov- 
ernment to admit the students on that basis. The 
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State Government accepted the suggestion ren- 
dered by the Division Bench of this Court, to 
which I am a party, and allotted seats to the stu- 
dents who have obtained good marks both in the 
qualifying examination and also in the entrance 
examination. However, the results for the special 
category were not published and a batch of writ 
petitions came to be filed before this Court, pray- 
ing to release the results for thé special category. 
Orders were passed in the batch of writ pétitions, 
giving certain directions, by a Division Bench of 
this Court, towhich [ama party, with regard to the 
selection of candidates for the first year M.B.B.S. 
course among the special categories. The said list, 
was as such, published only in the second week of 
November, 1992. The petitioners herein had 
received their orders ofallotmcntin seats and they 
had joincd the first year M.B.B.S. course as statcd 
below: 








Name Date of reccipt Date of Last date permitted 
of allotment joining 
memo 
1. Vallabh 
Janardhan 12.11.1992 16.11.1992 20.11.1992 
2. Umapathy 12.11.1992 17.11.1992 20.11.1992 
3. Srinivas 12.11.1992 18.11.1992 20.11.1992 
4. Deepa 12.11.1992 16.11.1992 20.11.1992 
5. A.Harish 
Somasundaram 12.11.1992 13.11.1992 20.11.1992 





Since the petitioners have joined the course after 
20.9.1992, they ware not permitted to sit for the 
first semester examination held during the month 
of April, 1993. At that stage, the petitioners came 
up before this Court, with the prayer stated supra. 
3. Though the writ petition was admitted on 1.4.1993, 
it was not disposed of yet. As such, the petitioners 
werc not able to write the first semester examina- 
tions in the month of April 1993. Now, the peti- 
tioner have filed W.M.P.No.18683 of 1993 for 
amending the prayer in W.P.No.6114 of 1993, 
which is to the following effect: 
“... loamend the prayer in the affidavitand the 
writ petition as detailed in the Schedule here- 
under. 
Schedule: 
In the prayer column after the words 


“petitioner to sit for the”, delete the following 
sentence “I Semester M.B.B.S. Examination 
to be held in the Ist week of April, 1993” and 
add the following: “I and II Semester M.B.B.S. 
Examinations to be held on November, 1993...” 
4. The petitioners allege in the affidavit filed in 
support of the writ petition that though qualifying 
examinations as well as in the entrance examina- ‘ 
tion, they are to lose six months in their academic 
career if they are treated as a separate batch of 
Students. It is also alleged in the affidavit that the 
division was created artificially by the respondents 
that those who have joined the course before 
30.9.1992 can write their first semester cxamina- 
tion in April, 1993, that those who have joined in 
November, 1993 is violative of Art.14 of the Con- 
stitution of India. It is also alleged in the affidavit 
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that the petitioners were compelled to join the 
first year M.B.B.S. course later, because of the 
inaction on the part of respondents 2 and 3 in not 
publishing the results in time and that the peti- 
tioners cannot be held responsible for that. It 
seems the petitioners have made representations 
to the first and third respondents in the middle of 
December, 1992 and that there was no communi- 
cationso far from the respondents. It is also stated 
in the affidavit that the petitioners were given 
allotment orders only subsequent to 30.9.1992 
and that after receiving the same, they have joined 
the course immediately as indicated supra. It is 
also submitted that the petitioners should not be 
penalised for the inaction or the delay which took 
place in publishing the results under special cate- 
gory by the respondents 2 and 3. It is also alleged 
that the condition imposed by the respondents 
that for a first year M.B.B.S. student to write the 
first semester M.B.B.S. examination in April, 1993 
he must haye joined the course on or before 30.9.1992 
and that he must secure 80% attendance during 
the term year cannot be implemented in so far as 
the present academic year ie. 1992-93 is con- 
cerned. It is also alleged in the affidavit that the 
respondents cannot take shelter for the purpose 
of prohibiting the petitioners from taking part in 
the first year M.B.B.S. examination in April, 1993. 
It is also alleged that allowing a candidate to join 
the course in a particular academic year and ask- 
ing him to write the examination in the next aca- 
demic year is not warranted by any rules or regu- 
lations and that it is illogical and unreasonable. It 
is also alleged in the affidavit that the petitioners 
were not put on notice before joining the course 
that they would not be able to write the first 
scmester examination in April, 1993 and as such 
on the ground of promissory cstoppel, the respon- 
dents cannot deny the permission to petitioners to 
write the first semester examination in April, 1993 
as Originally asked for, in the writ petition. 

5. An additional affidavit has been filed by the 
petitioners in which it is stated the portions in 
Physiology are not completed to the petitioners, 
that special classes are going to be held tor com- 
plcting the Physiology portion from 1.4.1993 and 
that the petitioners should be permitted to take 
the, first semester examination and the second 
semester examination both together in Novem- 
ber, 1993 or in any other date. 

6. A counter affidavit has been filed by the Hirst 


359 


respondent-University in which it is stated that 
the respondent-University is ‘not in any way 
responsible for the delay in admission of the stu- 
dents in the medical college. As per the regula- 
tions of the respondent-University, the first M.B.B.S. 
course shall commence from July first of the aca- 
demicyear,that the candidates admitted from first 
October to 28th February will be registered to 
take up their first M.B.B.S. Part-I examination in 
the month of November of the said year and Part- 
IJin the month of April in the subsequent year and 
that the candidates who have joined on or after 
first March upto 31st March will be registered for 
that academic year but they have to undergo the 
course and appear for the examination along with 
the subsequent year batch of students. It is also 
stated in the counter affidavit that the regulations 
framed under the Tamil Nadu Dr.M.G.R.Medical 
University Act, 1987 (Act No.37 of 1987) (herein- 
after referred to as ‘the Act’) came into force with 
effect from 1990-91 academic year and were com- 
municated to the Deans/Heads of the depart- 
ments ofall the medical colleges by the University 
and that it will be clear that the candidates admit- 
ted on or after 1.10.1992 will be registered to take 
up their part I in M.B.B.S. examination in Novem- 
ber, 1993 and Part II in April, 1994 only. It is 
categorically stated in the counter-affidavit that 
the candidates who have been admitted on or after 
1.10.1992 cannot be permitted to write the Part I 
examination in April, 1993. It is also pointed out 
in the counter affidavit that the very objective of 
the cut-off dates prescribed under the Regula- 
tions is to sec that the candidates who joined the 
course have undergone the prescribed duration of 
the course without anyshortage in the attendance. 
It is also stated in the counter affidavit that as per 
the Regulations framed under the Act, the mini- 
mum number of working days for one academic 
ycar will be of 200 full working days in any institu- 
tion affiliated to the respondent-University, that 
when the representations of the I year M.B.B.S. 
students selected under the All India Quota and. 
who have joined after 30.9.1992 were placed 
before the Standing Academic Board, it had 
resolved that the students who have joined after 
30.9.1992, shall not be permiticd to appear forthe 
first M.B.B.S. examination in April, 1993 and as 
such the petitioners who have joined the course 
after 30.9.1992, ie. between 13.11.1992 and 
18.11.1992, cannot be permitted to write the 
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examination in April, 1993. Itis also claimed in the 
counter affidavit that the candidates who are eli- 
gible to have their examination in April, 1993 are 
alone eligible to have their Part II examination in 
November, 1993 and as such the petitioners are 
eligible to have their Part I examination in 
November, 1993 and that they are entitled to have 
their Part IJ examination in April, 1994 only. It is 
also stated in the counter affidavit that the peti- 
tioners are asking for advancement of the second 
semester examination in November instead of 
April of the subsequent year, that it is contrary to 
the regulations of the respondent-University, that 
the petitioners should undergo the course of study 
and training for a prescribed period before they 
were permitted to write the first semester exami- 
nation and that then only they are eligible to take 
up Part II in second semester examination. It is 
also stated that the prayer of the petitioners for 
permission to have Part Į and Part ILof I M.B.B.S. 
course together in second semester to be held in 
November, 1993 is contrary tg the regulations and 
as such it cannot be entertained. Referring to the 
unreported decision of this Court in W.P.Nos.9922 
of 1989 etc. it is stated in the counter affidavit that 
in the said decision it has been held that no man- 
damus can issue against Regulations. 

7. Mr.B.S.Gnanadesikan, the learned counsel for 
the petitioners contends that all the petitioners- 
students were admitted on various date only in the 
middle of November, 1992 that it is not their own 
making, that they were compelled to join the said 
course belatedly because of the non-publication 
of the selection list for special category and the 
delay caused by theselecting agencies i.e. the State 
Government. The learned counsel further con- 
tends that during the academic year 1992-93, the 
M.B.B.S. course started only on 14.9.1992, that 
the M.B.B.S. course did notstart on the first day of 
July, 1992 as prescribed in the Regulations made 
under the Act. According to the Icarned counscl, 
the selection to admission to I year M.B.B.S. dur- 
ing the academic year 1992-93 was interdicted by 
orders of two Division Benches of this Court, the 
latter being constituted as per the directions given 
by the Apex Court of the land, and as such the | 
ycár M.B.B.S. course for the academic ycar 1992- 
93. The learned counsel for the petitioners states 
that it is true that the Regulations framed under 
the Act, provide that the academic year should 
starton first July on every year, but in the peculiar 
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facts and circumstances of this case, the admission 
to the IM.B.B.S. course started only in the middle 
of September, 1992. Thereafter, when the selec- 
tion list for ‘special category’ was not published, 
candidates like that of the petitioners herein 
approached this Court praying for the publication 
of results for special category, and only after the 
publication of results by the State Government 
the petitioners have joined the course in the middle 
of November, 1992. So the learned counsel for the 
petitioners contends that the undue delay caused 
ison the part oftheselective agencies, Le. the State 
Government, in publishing the results belatedly. 
According to the learned counsel for the petition- 
ers, the petitioners should not be penalised for the 
inaction or the delay on the part of the State 
Government in publishing the results, belatedly, 
for admission to the I M.B.B.S. course for the 
academic year 1992-93. It is also contended by the 
learned counsel appearing for the petitioners that 
in the allotment letters, no communication has 
been given to the candidates that they will not be 
permitted to sit for the examination in April, 1993 
and that only thestudents who have joined earlicr, 
i.e.in the month of September, 1992 alone will be 
allowcd to appear for the I] M.B.B.S. examination 
in April, 1993. According to the Icarned counscl, 
when the petitioners ware admitted, they have the 
legitimate expectation that they will be permitted 
to write the examination along with other candi- 
dates in April, 1993, naturally. It isalso contended 
by the learned counsel for the petitioners that the 
admission for the I M.B.B.S. course was nol over 
by July, 1992, that the academic year did not start 
inthe monthofJuly, 1992and that in such circum- 
stances, the first respondent-University should 
exercise its powers under Sec.36 of the Tamil 
Nadu Dr.M.G.R. Medical University Act, 1987. 
Relying upon Sec.36 of the Act, the learned coun- 
sel contends that the first respondent-University 
should consider the plight of the students/peti- 
tioners herein, with regard to the grant of exemp- 
tion from the provisions of Sub-sec.(1) of Sec.36 
of the Act, which talks of the requirement of 
attendance under the Regulations framed under 
the Act. 

8. Mr.M. Vellaisamy, the learned counsel appear- 
ing for the first respondent, who ıs the main con- 
testing Respondent has produced before me work- 
ing shects with regard to the number of working 
days in the acauemic year. According to the learned 
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counsel for the first respondent, the minimum 
number of working days should be 200 and if the 
academic year starts in the month of July, the total 
number of working days should be 229 days and 
even after exercising the power of condonation, 
the petitioners will not be allowed to sit for the 
examinations along with other candidates, as they 
have not attended the minimum number of days. 
The learned counsel relies upon the Regulations 
of the respondent-University and contends that 
this Court should not issue a writ against the 
Regulations framed under the Act. The learned 
counsel relies upon an unreported decision of this 
Court in R Venkatta Prakash v. The Director Gen- 
eral Health Services, Ministry of Health and Family 
Welfare, New Delhi, W.P.Nos.9922 of 1989 etc., 
dated 11.8.1989 and contends that this Court has 
taken a similar view in the abovesaid decision. The 
learned counsel further points out that all the 
petitioners have joined the course only in the 
month of November, 1992 and that when they 
joined the course after 30.9.1992 they were not 
entitled to sit for I M.B.B.S. examination in April, 
1993. The learned counsel contends that once they 
cannot sit for Part I examination in April 1993, 
they have to write the Part_I examination in 
November, 1993 and Part II examination only in 
April, 1994 and that the petitioners should have 
undergone the coursé by attending the minimum 
number of days as per the Regulations. The learned 
counsel for the first respondent also contends that 
once the petitioners have not complied with the 
Regulations, they are not entitled to ask the relicf 
as asked for in this writ petition. 

9. I have considered the arguments of Mr.B.S. 
Gnanadesigan, the learned counsel for the peti- 
tioners and of Mr.M. Vellaisamy, the learned counsel 
for the first respondent, supported by the argu- 
ments of Mr.V.Raghupathy, who is appearing for 
other respondents. 

10. Regulations of the first respondent-University 
arc framed under the Tamil Nadu 
Dr.M.G.R.Mcdical University Act, 1987 (Act No.37 
of 1987). According to the Regulations, academic 
terms for the first M.B.B.S. Part Lis from First July 
to 31st March and for Part I is from First Junc to 
31st October. The cut-off dates are, September 
30th of the Academic year, February 28th of the 
Academic year and March 31st of the Academic 
ycar. Examination dates are fixed at April firstand 
November first. With regard to the duration of the 
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course, the period of certified study for the course 
of Degree of Bachelor of medicine and Surgery 
shall extend over a period of 4 1/2 academic years 
and one year of compulsory Rotatory Resident 
Internship before the award of the Degree. Ht is 
also stated in the Regulations, that each academic 
year shall consist of not less than 200 working 
days. With regard to attendance required for 
admission to examination, Regulations state that 
no candidate shall be permitted to any one of the 
parts of M.B.B.S. examinations unless he has 
attended the course in the subject for the prc- 
scribed period in an affiliated institution recog- 
nised by this University and produces the neces- 
sary certificate of study, attendance and progress 
from the Head of the institution. It is also stated 
therein that a candidate is required to put in 
minimum 80% of attendance in both theory and 
practical/clinical separately in each subject before 
admission to the examination. With regard to 
Regulations for condonation of lack of atten- 
dance, it is stated that condonation of shortage of 
attendance upto a maximum of 10% in the pre- 
scribed eligible attendance for admission to an 
examination rests with the discretionary powers 
ofthe Vice-Chancellor, thata candidate lacking in 
attendance should submit an application with 
necessary fees, that the Head of the Department 
and the Head of the Institution should satisfy 
themselves and forward the same to the Control- 
ler of Examinations who would obtain the Vice- 
Chancellor’s approval for admission to the exami- 
nation. With regard to the condition for appcar- 
ing for Part I and Part II together, Regulations 
state that candidates certified to appear for Part I 
examination by thc head of the Institution do not 
appear for the examination although qualified to 
do so shall alone have the option to appear for 
Part I and JI examinations together at the end of 
the course and no candidate shall be permitted to 
appear for Parts I and JI examinations together 
under any other circumstances. A provision for 
carry-over of failed subjects is also found in the 
Regulations. So it is clear, that Regulations are 
made by the first respondent-University with 
regard to the examination of the I M.B.B.S. course. 
Be that as it may, in so far as the facts of this case 
are concerned, what is to be done is the question 
to be decided. The peculiar circumstances under 
which these students were admitted for the M.B.BS. 
course for the academic ycar 1992-93 in Tamil 
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Nadu are well known. A challenge was made with 
regard to a Government Order and a Division 
Bench of this Court had held that the marks 
obtained in the entrance examination alone should 
be taken into account. According to this, the State 
Government admitted the students on the basis of 
the marks obtained in the entrance examination 
alone, in the month of September, 1992. On 
appeal against the said judgment of the Division 
Bench, the Supreme Court gave certain directions 
and another Division Bench of this Court, to 
which I am a party,has held that marks obtained 
both in the qualifying examination as well as in the 
entrance examination have to be taken into 
account. This judgment is rendered in the middle 
of October, 1992. So students have got to be 
admitted into I M.B.B.S. continuously from Sep- 
tember 1992. So far as candidates with regard to 
‘special category’ are concerned, writ petitions 
came to be filed before this Court and orders were 
passed bya Division Bench of this Court, to which 
Iama party, only in the middle of November, 1992. 
On the basis of that order, students like that of the 
petitioners have been admitted into I year M.B.B.S. 
for the academic year, 1992-93. So the admission 
to I year M.B.B.S. course for the academic year 
1992-93 has been the subject matter of the writ 
petitions and due to the orders of this Court, 
candidates were admitted into I year M.B.B.S. 
course for the academic year 1992-93, on various 
dates starting from September 1992 to the month 
of November, 1992. By no stretch of imagination 
it can be said that the academic year 1992-93 
started on 1.7.1992. When students were admitted 
into I M.B.B.S. course due to the fault on the part 
of the selecting agents and when special classes 
were taken up for the batch of students who were 
admitted after September 1992, I do not see any 
reason why the first respondent-University should 
not think of exercising the power vested on it 
under Sec.36 of the Act. Sec.36 of the Act, 1987 
reads as follows: 

“Admission to University examinations: 1. No 

candidates shall be admitted to any University 

examination unless: 

(a) he is enrolled as a member of a University 

College, University laboratory, affiliated col- 

lege or approved institution; and 

` (b) he has satisfied the requirements as to the 
attendance prescribed by the regulations. 
(2) The Governing Council may, on the 
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recommendation of the Standing Academic 
Board, grant exemption to any candidate from 
the provisions of Sub-sec.(1) subject to such 
conditions, as it may deem fit...” 
Sub-sec.(2) of Sec.36 of the Act, which occurs in 
Chapter VI of the Act, enables the Governing 
Council, on the recommendations of the Standing 
Academic Board to grant exemption to any candi- 
date from the provisions of Sub-scc.(1), which 
talks of admission to University examinations, 
with regard to the attendance prescribed by the 
Regulations, framed under the Act. This power, in 
my view is vested on the respondent-University to 
mect such peculiar situations, specifically by the 
legislature. Normally, Regulations provide for 
condonation upto 10%. I do not think that the 
Regulations can take away the specific power 
provided undcr Sub-sec.(2) of Sec.36 of the Act, 
which occurs in Chapter VI. The question as to 
whether the students-petitioners to be granted 
exemption is to decided under Sub-sec.(2) of Sec.36 
of the Act, by the respondent-University. 
11. Mr.B.S.Gnanadesikan, the learned counsel for 
the petitioners relies upon an unreported deci- 
sion Kanakaraj, J. in S.Anathakrishnan represented 
by Father and Natural Guardian Dr.P.N.Sivaraman 
v. The Tamil Nadu Dr.M.G.R.Medical University 
represented by its Registrar, Madras-7, W.P.No.1646 
of 1993, dated 10.2.1993, wherein a student who 
was admitted in the Raja Muthiah Medical Col- 
lege, Annamalai University has got a transfer to 
the college within the jurisdiction of the Tamil 
Nadu Dr.M.G.R.Medical University, the first 
respondent herein. In that case, when deciding the 
question with regard to the Regulations in grant- 
ing exemption to allow thestudents into examina- 
tions, the learned Judge has held as follows: 
“In my opinion, one has to take pragmatic 
approach to the entire issue. The future of the 
student who had been putting all his efforts in 
the higher secondary course with an ambition 
to-get admission to the Medical College can- 
not be jeopardised by taking a too legalistic 
view of the matter. The power of exemption is 
to be exercised in fit and proper cases and I do 
not think that there is a more fit and proper 
case which requires exemption......” 
With respect, I agree with the view of the learned 
Judge. 
12. With regard to the unreported decision in 
RVenkatta Prakash v. The Director General Health 
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Services, Ministry of Health and Family Welfare, 
W.P.Nos.9922 of 1989 eic., dated 11.8.1989, which 
has been relicd upon by the Icarned counsel 
appearing for the respondent-Universily, I do not 
think that it will be applicable to the facts of this 
case because Sec.36 of the Act was not brought to 
the notice of the Court, in that case. In that case, 
judgment was rendered on to basis of the Regula- 
tions and the settled law, that no mandamus can 
issue against Regulations. As such, the said deci- 
sion will not be applicable to the facts of the case 
on hand. 

13. So taking the overall situation and the facts 
and circumstances of this case, under which the 
petitioners were admitted into I M.B.B.S. for the 
academicyear 1992-93 in the State of Tamil Nadu, 
Iam of the view that the first respondent-Univer- 
sity has to consider the case of the petitioners, :.e. 
the request of the petitioners to appear for exami- 
nations for both semesters to be held on Novem- 
ber 1993 itself. It is for the respondent-University 
to satisfy itself as to whether the petitioners have 
undergone the syllabi by way of having special 
classes etc. Since I feel that Sec.36 of the Act 
specifically confers power on the first respondent- 
University, for such a situation to the candidates 
like that of the petitioners herein to grant exemp- 
tion, instead of giving relief to the petitioners as 
asked for, to suit the occasion by moulding the 
prayer, a direction is to issue to the first respon- 
dent-University to consider the request of the 
petitioners under Sec.36 of the Act and pass 
orders on or before 31.8.1993. The petitioners are 
to make thcir representations with regard to grant 
of exemption, to the respondent-University within 
two weeks from to-day. This writ petition will 
stand allowed to the extent stated above. No costs. 


BS. ---- Petition allowed partly. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thangamani, J. 


A.A.O.No.326 of 1992 12th February, 1993. 
The Management of Tamilnadu Cements Corpo- 
ration Ltd., Ariyalur Works, Ariyalur...Appellant 
V. 

N.Jayapalan ... Respondent. 
(A) Workmen’s Compensation Act (VIII of 1923), 
Sec.4(1)(c) (ii) - Loss of Earning Capacity - Assess- 
ment of - Opinion of doctor - If final and binding on 
court. 

Learned counsel for the respondent drew my 
attention to the fact that under Sec.4(1)(c)(ii) of 
the Workmen’s Compensation Act, the amount of 
compensation shall be in the case ofan injury not 
specified in Schedule I, such percentage of the 
Compensation payable in the case of permanent 
total disablementas is proportionate to the loss of 
earning capacity (as assessed by the qualified Medical 
practitioner) permanently caused by he injury and 
contended that the assessment of the Doctor has 
been given a finality by virtue of Sec.4(1)(c)(ii) of 
the Act and that the medical evidence is conclu- 
sive on this aspect. However, the court is unable to 
find any supporton the language of the section for 
sucha proposition. Instead, itcan only be held that 
the percentage of permanent disability as fixed by 
the Doctor is a proper guide to assess the damages 
by the Court. [Para. 3] 
(B) Workmen’s Compensation Act (VIII of 1923) - 
Permanent disability suffered by workman - Work- 
man continuously employed and paid higher salary 
even after accident - If disentitled to claim damages 
on account of permanent disability. 

In The Management of Sree Lalithambika Enter- 
prises, Salem v. S.Kailasam, (1988)1] L.L.J. 63, A 
Division Bench of this Court has held that mercly 
because the employer pays the same salary to the 
workman, it cannot be stated that there is no loss 
of carning capacity. If the law were to be so, the 
employer can easily evade the provisions of the 
Act by continuing the employment on the same 
terms or were enjoyed by the workman prior to the 
accident. Nor again can it be said that if, in future, 
the workman is compelled to seck employment at 
reduced wages, he can claim compensation. That 
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would result in the negation of the beneficial 
provision of the Act. Further, if the management 
winds up its business, the workman will be in the 
lurch because no person will givé employment to 
a person who had suffered the injury. /Para. 4] 
Case referred to: 

The Management of Sree Lalithambika Enterpnses, 
Salem v. S.Kailasam, (1988)1 L.LJ. 63. [Para. 4] 

Appeal against the order of the Commissioner for 
Workmen’s Compensation, Trichy, dated 30.6.1991 
and made in W.C.No.61 of 1990. 

T.S.Gopalan, for Appellant. 

R.Viduthalai, for Respondent. 

The Court made the following 

ORDER:- Respondent-Jayapalan is a worker in 
the appellant-Tamil Nadu Cements Corporation, 
Ariyalur, Trichy District. On 29.7.1988 at 3.45 
P.M., when he was on his way to take his tool box 
in the factory, unexpectedly the stainless steel rod 
under drilling in the HMT lathe got twisted and hit 
on him violently with great velocity as a result of 
which he had sustained injuries in his hip, left 
forearm, and beneath right eye on his cheek. He 
was immediately given first aid and later on treated 
at Raja Mirasudar Hospital, Thanjavur and A.K.C. 
Nursing Home. Contending that the accident arose 
out of and in the course of the employment, he 
claimed Rs.19,940 as damages from the Manage- 
ment in W.C.No.61 of 1990 on the file of the 
Commissioner for Workmen’s Compensation. The 
appellant-Cements Corporation though conceded 
that the worker was on duty in the factory at the 
relevant time resisted theclaim on the ground that 
the worker had no necessity to go near the lathe 
without taking necessary precautions under safety 
rules and in contravention of the orders of the 
Management. The Commissioner holding that 
only because the tool box was placed near the 
lathe, the respondent had to go there and sus- 
tained injuries, awarded Rs.19,940 as damages for 
the 20% permanent disability suffered by the worker. 
Aggricved by the said decision the employer 
Cements Corporation has come forward with this 
appeal. 

2. Learned counsel for the appellant did not dis- 
pute during arguments that the respondent sus- 
tained injury duc to accident caused out of and in 
the course of his cmployment. However, he con- 
tended that the Commissioner for Workmen’s 
Compensation went wrong in awarding damages 
on the ground that the respondent had suflered 
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permanent disability of 20% as disclosed by Ex. 
P-4 certificate issued by the Doctor. We find from 
the records that one Dr.S.Joseph, M.S. (Ortho) 
has been examined on the side of the respondent. 
He has stated in his evidence that there was com- 
pound fracture in the left forearm of the worker. 
They were joined by metal sheets inside by a 
surgical operation. Though there is now fusion of 
the bones the flexibility of the forearm has been 
reduced. This reduction in flexibility may be a 
hindrance to this worker as a machine tool opera- 
tor and the Doctor is of opinion that the perma- 
nent disability suffered by the worker is 20% Ex.P- 
4 is the permanent disability certificate issued by 
this Doctor on 6.8.1989. It reads thatthe move- 
ment of the left forearm, the rotation is limited. 
This may be a partial disability for him as machine 
tool operator. The percentage of permanent dis- 
ability is 20%, Learned counsel for the appellant 
laid emphasis on the expression “may be a partial 
disability” occurring in Ex.P-4 and submitted that 
the Doctor was not definite of the nature of dis- 
ability suffered by the worker and so, the Commis- 
sioner was not justified in assessing the perma- 
nent disability of the respondent at 20%. But it is 
seen that we have to read Ex.P-4 in the light of the 
evidence of the Doctor. Acombined reading of the 
two would indicate that the worker had definitely 
suffered permanent disability which was assessed 
at 20% by the Doctor. 

3. Besides, learned counsel for the respondent 
drew my attention to the fact that the injuries 
sustained by the worker herein are not covered by 
Schedule-I of the Workmen’s Compensation Act, 
1923. Under Sec.4(1)(c)(ii) of the Act the amount 
of compensation shall be in the case of an injury 
notspecified in Schedule I, such percentage of the 
compensation payable in the case of permanent 
total disablementas is proportionate to the loss of 
carning capacity (as assessed by the qualified medical 
practitioner) permanently caused by the injury. So 
the assessment of the Doctor has been given a 
finality by virtuc of Sec.4(1)(c)(ii) of the Act and 
that the medical evidence is conclusive on this 
aspect. However, I am unable to find any support 
in the language of the section for such a proposi- 
lion. Instead we can only hold that the percentage 
of permanent disability as fixed by the Doctor is a 
proper guide to assess the damages by the court. 
And it is always open to the employer to establish 
in cross examination of the Doctor that the 
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opinion rendered by him is unacceptable. But in 
this case, except for the suggestion that Ex.P-4 has 
been issued by the Doctor without properly exam- 
ining the injured, there is nothing in his cross 
examination to discard his opinion that the per- 
centage of permanent disability is 20% 

4. Learned counsel for the appellant next argued 
that the respondent was continuously employed 
and he was paid higher salary even after the acci- 
dent and hence, he is not entitled for any damages 
onaccount of the permanent disability suffered by 
him. In The Management of Sree Lalithambika 
Enterprises, Salem v. S.Kailasam, (1988)1 L.LJ. 
63, a Division Bench of this Court has held that 
merely because the employer pays the same salary 
to theworkman, it cannot be stated that thereis no 
loss of earning capacity. If the law were to be so, 
the employer can easily evade the provisions of the 
Act by continuing the employment on the same 
terms as were enjoyed by the workman prior to the 
accident. Nor again can it be said that if in future 
the workman is compelled to seek employment at 
reduced wages, he can claim compensation. That 
would result in the negation of the beneficial 
provisions of the Act. Further, if the management 
winds up its business, the workman will be in the 
lurch because no person will give employment to 
a person who had suffered the injury. I therefore 
find no murit in this appeal. 

5. In the result, the appeal! is dismissed. No cost. 


BS. 


Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 


C.R.P.No.3618 of 1992 23rd March, 1993. 
A_J.Doss ... Petitioner 
v. 

Saroja ...Respondent. 


Tamil Nadu Buildings (Lease and Rent Contral) 
Act (XVIII of 1960), Sec.25 - Stay order granted by 
High Court in force - Subordinate Court ifcan pass 
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an order whether main or consequential - Revision 
petitioner, if can invoke revisional jurisdiction of 
High Court, against that order. 

The respondent filed R.C.O.P.No.1973 of 1986 
against the petitioner for eviction on the grounds 
of Wilful default and Owner’s occupation. It was 
resisted. The respondent filed a petition under 
Sec.11(4) of the Tamil Nadu Buildings (Lease and 
Rent Control) Act claiming arrears of rant. The 
Rent Controller passed an order directing the 
petitioner to deposit Rs.12,000 towards arrears of 
rent. The petitioner filed R.C.A.No.770 of 1987 
against that order and obtained interim stay. The 
appeal was, subsequently, dismissed. He filed 
C.R.P.No.1853 of 1989 in the High Court. The 
High Court granted interim stay on condition that 
the petitioner deposited Rs.2,000 to the credit of 
the R.C.O.P.No.1973 of 1986 in the trial court. 
But he deposited Rs.2,000 in the lower appellate 
court. The interim stay was vacated by the High 
Court on 15.9.1989 as it was not informed of the 
deposit in different forum. An application to modify 
the order was also dismissed. The petitioner filed 
S.L.P.No.7761 of 1990 before the Supreme Court 
which granted a stay. The appeal was allowed and 
order of the High Court was restored. Even on 
5.9.1989 the Rent Controller passed an order 
stopping further proceedings. The petitioner filed 
arevision before the High Court. It was contended 
on behalf of the respondent that the order was 
only a consequential order and that a revision 
could be sustained only if prejudice had occurred. 
Held: When the stay granted by the High Court 
was in force, the Courts below cannot pass any 
order whatsoever even if it be a consequential 
order. While the ordcf of stay of this Court was in 
force, if a subordinate court had passed an order 
adverse to the revision-petitioner, he would be, 
certainly, prejudiced by that order and is entitled 
to get redressal by invoking the revisional jurisdic- 
tion of this Court. {Para. 11] 
P.Gopaian, for Petitioner. 

N.Krishnamithra, for Respondent. 

The Court made the following 

ORDER: This revision petition is directed against 
the order in R.C.A.No.638 of 1991 dated 21.9.1992 
on the file of Rent Control Appellate Authority 
(VII Judge, Small Causes Court), Madras, con- 
firming the order in R.C.O.P.No.1973 of 1986 
dated 5.9.1989 on the file of Rent Controller (XI 
Judge, Small Causes Court), Madras. 
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2. Short facts are: The respondent filed 
R.C.O.P.No.1973 of 1986 on the file of XI Judge, 
Small Causes Court, Madras, against the peti- 
tioner for eviction, on the ground of wilful default 
and owners occupation, alleged rent was Rs.500 
p-m. and there was arrears from September, 1985 
to May, 1986. The petitioner resisted the petition. 
The respondent filed a petition under Sec.11(4) of 
Tamil Nadu Buildings (Lease and Rent Control) 
Actin M.P.No.63 of 1987, claiming arrears of rent 
as aforesaid and after contest by the petitioner, the 
learned Rent Controller passed an order directing 
the petitioner to deposit Rs.12,000 towards 
arrears of rent on or before 29.10.1987 and further 
directed that in case of default further proceed- 
ings will be stopped and posted the case on 
30.10.1987. 

3. Before expiry of the time granted to the peti- 
tioner for payment of Rs.12,000 the petitioner 
filed R.CA.No.770 of 1987 against the order passed 
in M.P.No.63 of 1987 before VIII Judge, Small 
Causes Court, Madras. The learned appellate Judge 
granted interim stay ofall further proceedings, in 
R.C.O.P.No.1973 of 1986. Ultimately R.C.A.No.770 
of 1987 was dismissed on 11.4.1989. The peti- 
tioner filed C.R.P.No.1853 of 1989 in this Court 
against the said order and also filed CM.P.No.9084 
of 1989. This Court granted interim stay on condi- 
tion the petitioner deposits Rs.2,000 to the credit 
ofR.C.O.P. on or before 31.8.1989. The petitioner 
deposited that amount on 16.8.1989, but not to the 
credit of R.C.O.P. but before the lower appellate 
court. When C.M.P.No.9084 of 1989 came up for 
final hearing, the petitioner’s counsel was not 
present before this Court and the court was not 
informed that there was compliance of the interim 
order. In those circumstances, the interim stay was 
vacated on 15.9.1989. 

4, While so, the Rent Controller had passed the 
impugned order on 5.9.1989. According to the 
abstract of events, filed by the learned counsel for 
the revision petitioner, the petitioner filed a peti- 
tion to condone the delay in filing the above 
application seek to modify the order passed in 
CM.P.No.9084 of 1989, but it was dismissed. Against 
that order, the petitioner filed S.L.P.No.7761 of 
1990 before the Supreme Court and while admit- 
ting thesame, the Supreme Court granted stay and 
after notice to the respondent had allowed S.L.P. 
and the Civil Appeal was numbered as C.A.No.4483 
of 1990 and after hearing the arguments, had 
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allowed the appeal and set aside the order of the 
High Court and restored the stay order made on 
28.7.1989. i 

5. While so, the revision petitioner had filed 
R.C.A.No.638 of 1991 against the order dated 
5.9.1989 in R.C.O.P.No.1973 of 1986 and it was 
dismissed and hence this revision petition has 
been filed. 

6. Mr.P.Gopalan, the learned counsel appearing 
for the revision petitioner, would submit that the 
trial court had passed the impugned order on 
5.9.1989, at a time when the stay order passed by 
this Court was in force and so it is liable to be set 
aside. He would further submit that even though 
C.M.P.No.9084 of 1989 was dismissed and interim 
Stay was vacated on 15.9.1989, on appeal the Supreme 
Court had set aside the order of the High Court 
and restored thestay order made on 28.7. 1989 and 
in view of the order of the Apex Court, it cannat be 
stated that there was no compliance of the condi, 
tion imposed by the High Court and it can not,2¢. 
stated that there was no stay on 6.9.1989. TS 
7. Per contra, Mr.N.Krishnamithra, the learnèd 
counsel appearing for the respondent, would submit 
that the order passed on 28.7.1989 in C.M.P.No.9084 
of 1989 was a conditional order, the condition 
being that the petitioner should deposit in the 
trial court to the credit of R.C.O.P.No.1973 of 
1986 a sum of Rs.2,000 on or before 31.8.1989 and 
that through there was no default clause entailing 
automatic vacating of stay, in case of failure to 
comply with the condition, on failure of the condi- 
tion, the stay will not enure to the benefit of the 
petitioner beyond 31.8.1989 and that the peti- 
tioner had not deposited Rs.2,000 to the credit of 
R.C.O.P.No.1973 of 1986, but had deposited 
before another forum. So he would contend that 
the passing of the order of eviction on 5.9.1989 by 
the trial court, is perfectly in order. His further 
submission is that the petitioner has not informed 
the Supreme Court about the passing of the 
impugned order dated 5.9.1989 when the civil 
appeal was ultimately heard and order was passed 
on 3.9.1990 and while so, he cannot take advan- 
tage of that order of the Supreme Court for hold- 
ing that the order passed on 5.9.1989 is not valid. 
It is his further submission that the order passed 
on 5.9.1989 was only a consequential order. He 
would add that a revision under Sec.25 of the 
Tamil Nadu Buildings Act, 1960 can be sustained 
only if prejudice had occurred. 


1j Doss v. Saroja (Pratap Singh, J.) 


& I have carefully considered the submission made 
by learned counsels. In C.M.P.No.9084 of 1989 in 
C.R.P.No,/1835 of 1989, this Court has passed the 
order as follows: 
“That on condition of the petitioner deposit- 
ing in the trial court viz., Court of Small Causes, 
to the credit of the R.C.O.P.No.1973 of 1986 a 
sum of Rs.2,000 on or before 31.8.1989, the 
operation of the order passed in R.C_A.No.770 
of 1987 on the file of the (VIII Judge) Small 
Causes Court, Madras, dated 11.4.1989 shall 
be stayed, pending further orders on this peti- 
tion.” 
Thereafter, obviously, the petitioner had not 
deposited the sum of Rs.2,000 to the credit of 
* R.C.0.P.No.1973 of 1986 on or before 31.8.1989. 
According to the abstract of events filed by the 
revision petitioner, the petitioner had deposited 
the said sum of Rs.2,000 on 16.8.1989, well before 
31.8.1989. Obviously this deposit was made not in 
R.C.O.P.No.1973 of 1986, but in the wrong forum 
and that can be seen from the order of the 
Supreme Court in C.A.No.4483 of 1990 the 
Supreme Court has observed as follows: 
“It is not in dispute that the interim stay made 
by the.High Court on 28.7.1989 was complied 
with by depositing the amount as ordered 
thereon, but the deposit was not before the 
proper forum.” 
9. On 15.9.1989 final order was passed in 
C.M.P.No.9084 of 1989 by this Court and the 
order reads as follows: 
“The court is not informed about the compli- 
ance with the interim order of this Court dated 
28.7.1989. There is therefore, no justification 
to continue the interim stay any longer. 
Interim stay is vacated and this petition is 
dismissed.” 
Thereafter, the petitioner had filed C.M.P.No.5057 
of 1990 in C.R.P.No.1835 of 1989 to condone the 
delay of 170 days in filing the petition for setting 
aside the order of dismissal in C.M.P.No.9084 of 
1989 on 15.9.1989. That petition was dismissed by 
this Court holding that no case is made out to 
condone the delay. 
10. Against the order in C.M.P.No.5057 of 1990, 
the petitioner filed Civil Appeal No.4483 of 1990 
in the Apex Court. After granting leave, it is notin 
dispute that interim stay made by the High Court 
on 28.7.1989 was complied with by depositing the 
amount as ordered thereon, but the deposit was 
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not before the proper forum. Thus, the Apex 
Court had held that the petitioner had complied 
with the condition regarding deposit made in the 
order dated 28.7.1989 which is obviously order 
passed on 28.7.1989 in C.M.P.No.9084 of 1989. 
While so, it is no longer open to either of the 
parties now to say that the condition was not 
complied with and so the stay granted would pet 
automatically vacated on 31.8.1989. So I unable to 
accept thesubmission made by Mr.Krishnamithra 
that the stay granted in C.M.P.No.9084 of 1989 
would get automatically vacated on 31.8.1989. 
Since the deposit of Rs.2,000 was not made in 
R.C.O.P.No.1973 of 1986. The deposit was made 
in some other forum within the time and that was 
considered as compliance of this condition by the 
Apex Courtand whileso this submission has to be 
rejected. The Apex Court has held as follows: 
“Itis true that there was some lapse on the part 
of the tenant in not intimating the court the 
factum of deposit made by him, but then, when 
it was brought to the notice of the High Court, 
it would have been proper to have the stay 
restored since there was no disobedience of 
the order of the High Court. We accordingly, 
‘aHow this appeal, set aside the impugned order 
of the High Court and restore the stay order 
made on 28.7.1989”. 
Here again, the Apex Court has held that there 
was no disobedience of the order of the High 
Court and has restored the stay order made on 
28.7.1989. In C.M.P.No.9084 of 1989, on 28.7.1989 
this Court had granted stay, on condition. It has 
been held by the Apex Court that the condition 
was complied with and there was no disobedience 
ofthe order of the High Court. Thestay granted on 
28.7.1989 was vacated by this Court on 15.9.1989. 
Later the stay order made on 27.8.1989 was 
restored by the Apex Court. This order of the 
Supreme Court was passed on 3.9.1990. From the 
above, it would be clear that the impugned order 
dated 5.9.1989 was passed ata time when the order 
of stay of the High Court passed on 28.7.1989 was 
in force. That is certainly bad in law and cannot be 
sustained. The lower appellate court has failed to 
take note of the events in its proper perspective 
and hence has dismissed the appeal. For the rea- 
sons stated above, I am clear that the impugned 
order dated 5.9.1989 is liable to be set aside. 
11. Mr.N.Krishnamithra, would submit that the 
impugned order is only a consequential order. | 
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am clear that it does not make any difference as to 
whether the impugned order was the main order 
or the consequential order. When the stay granted 
by the High Court was in force, the courts below 
cannot pass any order whatsoever, even if it be a 
consequential order. So I do not accept this sub- 
mission of Mr.N.Krishnamithra. He would fur- 
ther submit that C.R.P.No.1835 of 1989 was dis- 
missed by this Court on 5.11.1990. The respon- 
dent is certainly entitled to have the benefit of the 
order of dismissal of C.R.P.No.1835 of 1989. His 
further submission that a revision under Sec.25 of 
the Buildings Act cannot be sustained, is equally 
untenable. While the order of stay of this Court 
was in force, if a subordinate court had passed an 
order, adverse to the revision petitioner, he would 
be certainly prejudiced by that order and is 
entitled to get redressal by invoking the revisional 
jurisdiction of this Court. Since none of the objec- 
tions raised by Mr.N.Krishnamithra finds accep- 
tance with me and on the facts which I have men- 
tioned above this: criminal revision petition is to 
beallowed and the impugned order dated 5.9.1989 
has to necessarily go. 

12. Inview of the above, this civil revision petition 
is allowed and consequently, the impugned order 
dated 5.9.1989 is hereby set aside. No costs. 


BS. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. = 


Present: Abdul Hadi, J. 


C.R.P.No.1100 of 1993 9th July, 1993. 
S.Mani ...Petitioner 
v. 

N.G.Mani and others Respondents. 


Civil Procedure Code (V of 1908), Sec.10 - Scope 
and applicability - Cultivating tenant filing suit for 
injunction restraining landlord from ejecting him 
from suit land - Subsequently filing application 
before Tahsildar for recording him as tenant under 
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Tamil Nadu Agricultural Lands Record of Tenancy 
Rights Act (X of 1969) - If can obtain stay of suit till 
disposal of application. 

Apart from the fact that Sec.10, Civil Procedure 
Code will apply only in the case when the two 
proceedings in question are suits, Sec.10 only 
contemplates stay of trial of a suit in which the 
matter in issue is directly and substantially in issue 
in previously instituted suit, but here the T.R.A. 
proceeding is not a previously instituted proceed- 
ing but a subsequently instituted one. Therefore, 
itis clear that Sec. 10 will not apply looking at from 


any angle. [Para 2] 
Cases referred to: 

Diraviraj v. M.R Palaniswainy, (1990)1 L.W. 239. 
[Para. 2] $ 


Ramchand and Sons Sugar Mills v. Ramatlal Bhar- 
gava, ALR. 1976 S.C. 1209. [Para. 3] 

Manoharlal Chopra v. Raj Bahadur Rao Raja Seth 
Hiralal, ALR. 1962 S.C. 527: (1963) AILLJ. 169. 
{Para. 3] 

Arjun Singh v. Mohindra Kumar, A.I.R. 1964 S.C. 
993: LL.R. (1964)2 All. 590: (1964)5 S.C.R.946. 
[Para. 3] 

Subbaramayya v. B.N.Swami, A.I.R. 1972A.P. 186. 
[Para. 3] 

Petition under Sec.115 of Act V of 1908, praying 
the High Court to revise the order of the Court of 
the Principal District Munsif, Tirupathur, 
N.A.A.District, dated 20.1.1993 and made in 
].A.No.1779 of 1992 in O.S.No.631 of 1992. 

S.M. Loganathan, for Petitioner. 

The Court made the following 

ORDER:- The petitioner in this C.R.P. filed on 
15.6.1992, O.S.No0.631 of 1992, on the file of Dis- 
trict Munsif, Tirupathur, for permanent injunc- 
tion (restraining the defendant-respondent from 
ejecting him from the suit land), and also filed 
therein I.A.No. 1779 of 1992 under Sec.10, C.P.C. 
for staying the said suit till the disposal of T.R.A.No.2 
of 1992, on the file of Tenancy Tahsildar, 
Vaniyambadi, filed by himself on 18.6.1992, (ie. 
subsequent to the filing of the above referred to 
suit) for recording him as tenant under the Tamil 
Nadu Act 10 of 1969. The said I.A. was dismissed > 
and_ aggrieved by that, the plaintiff has filed this 
C.R.P.No.1100 of 1993. 

2. Apart from the fact that Sec.10, C.P.C. willapply 
only in the case when the two proceedings in 
question are “suits” (vide: Diraviraj v. 
M.R.Palaniswamy, (1990)1 L.W. 239, Sec.10 only 
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contemplates stay-of trial of a suit in which the 
matter in issueis directly and substantially in issue 
in previously instituted suit, but here, the abovesaid 
T.R.A. proceeding is not a previously instituted 
proceeding but a subsequently instituted one. 
Therefore, it is clear that Sec.10 will not apply, 
looking at from any angle and the court below has 
committed no error-leave alone error of jurisdic- 
tion-in-having dismissed the LA. 
3. But the learned counsel for the petitioner 
argues that the Court below should have invoked 
its inherent powers under Sec.151, C.P.C. and 
granted stay asked for. For contending so, the 
learned counsel relies on 97 L.W. 459. But I find 
that the Supreme Court in Ramchand and Sons 
Sugar Mills v. Ramatlal Bhargava, A.I.R. 1976 S.C. 
1209, has held that the inherent power will not be 
exercised if it is exercised inconsistent with, or 
comes into conflict with, any of the power 
expressly or by necessary implication conferred by 
the other provisions of the Code. Further, even in 
Manoharlal Chopra v. Raj Bahadur Rao Raja Seth 
Hiralal, ALR. 1962 S.C. 527: (1963) All.L.J. 169, it 
has been heid that inherent powers are not to be 
exercised when their exercise may be in conflict 
with what had been expressly provided in the Code 
or against the intentions of the Legislature.” Further, 
in Arjun Singh v. Mohindra Kumar, A.I.R. 1964 S.C. 
993: LL.R. (1964)2 All. 590: (1964)5 S.C_R.946, 
the Supreme Court has also observed “it is com- 
mon ground that the inherent power of the court 
cannot override the express provisions of the law.” 
In the light of the above observations of the 
Supreme Court, itcannot besaid that the inherent 
powers could be exercised in the present cane. In 
fact, the Andhra Pradesh High Court in Subba- 
ramayya v. B.N.Swami, ALR 1972 A.P. 186, has 
also held thus: 
“On a plain reading of the section, it is mani- 
fest that Sec.10 is attracted only when the 
previously instituted proceedings and th 
subsequently instituted proceedings are sui 
Ifoneis suitand the other under Sec.10, C.P. 
is not attracted. Inherent powers cannot be 
invoked in a case wherea particular procedure 
has been laid down to meeta particular contin- 
gency.” s 
4. Even assuming that Sec.151, C.P.C. could be 
invoked despite specific provision contained for 
interferingin this revision petition, on the ground 
that the court below ought to have exercised its 
MI J 47 
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inherent powers under Sec.151, C.P.C. The peti- 
tioner himself filed the abovesaid suit O.S.No.631 
of 1992 and cannot have stay of the trial of the 
same on the ground that he himself instituted 
subsequently another proceeding in the abovesaid 
T.R.A.No.2 of 1992. At any rate, the court below 
cannot be said to have committed any error of 
jurisdiction in having dismissed the I.A. From the 
impugned order, it is also clear that only under 
Sec.10, C.P.C., the relief was sought for. while so, 
it cannot be said that any jurisdictional error the 


-court below committed in having disposed of the 


said I.A. pursuant to the said section. Hence, this 
civil revision petition is dismissed. No costs. 


B.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan, J. 
C.R.P.No.382 of 1993 26th February, 1993. 


D.Swaminathan ... Petitioner 
v. 
Krishnaswamy Pillai and another ... Respondents. 


Advocates Act (XXV of 1961), Sec.49(1)(c) - Rules 
made under - Rules of Bar Council of Tamil Nadu, 
Rule 13 - Contempt proceedings instituted for viola- 
tion of injunction orders - Advocate of defendant 
also-made party to proceedings - Advocate, if barred 
from appearing for defendant. 

It is not open to the petitioner to seek a direction 
from the court in which a case is pending to 
prevent the counsel from appearing for a party 
just on the ground that he is also himself a party. 
In the present case, the stage is that the Ist respon- 
dent who is already a defendant in the suit is 
represented by the 2nd respondent as his counsel 
who has been appearing in the proceedings from 
the inception. The 2nd respondent has been 
impleaded as a party only in the application for 
contempt. Merely because he is impleaded as party 
thereto, it cannot be contended that the 2nd 
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respondent should be prevented from appearing 
for the 1st respondent. The 2nd respondent is 
impleaded in his personal capacity in the con- 
tempt application. The 2nd respondent is appear- 
ing for the 1st respondent in his professional 
capacity. The 2nd respondent has already engaged 
an advocate for representing him. In these circum- 
stances, the court does not find any justification 
for granting the prayer of the petitioner. Rule 13 
will have No hearing at this stage. The question of 
the 2nd respondent giving evidence as a witness 
for the 1st respondent in the proceedings has not 


arisen at all. [Para. 4] 
Cases referred to: 

In the matter of A Pleader, (1948)1 M.L.J. 170 
(F.B.). [Para. 3] 


Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the order of the Court of 
the Principal District Munsif, Tiruchirapalli, dated 
30.6.1992 and passed in I.A.No.320 of 1991 in 
O.S.No.2350 of 1990. 

V. Natarajan, for Petitioner. 

The Court made the following 

ORDER: This revision is directed against an order 
of the Principal District Munsif, Tiruchirapalli, in 
a peculiar application filed by the petitioner herein. 
The prayer in that application is that the court 
should not permit the 2nd respondent to file any 
counter in I.A.No.214 of 1991 on behalf of the 1st 
respondent. 

2. The necessary facts are these: The petitioner is 
the plaintiff in O.S.No.2350 of 1990. He has prayed 
for injunction restraining the only defendant from 
interfering with his possession and enjoyment of 
the suit property. The defendant filed a written 
statement. The 2nd respondent herein was 
appearing as counsel for the defendant. He filed 
the written statement and vakalat for the 1st 
respondent. In the petition, I.A.No.2227 of 1990, 
filed by the petitioner for an injunction, it appears 
there was an order of interim injunction. The 
petitioner filed L.A.No.214 of 1991 for punishing 
the defendant for contempt for violating the 
injunction order passed by the trial court. In that 
application the advocate of the defendant, who is 
the 2nd respondent herein, is also shown asa party 
by the petitioner. In the affidavit filed in support 
of the application an allegation is made that the 
2nd respondent is the counsel for the 1st respon- 
dent has advised and instigated the Ist respondent 
to do the unlawful act and he is also guilty of 
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contempt of court and therefore he is impleaded 
asa party ofcourtand therefore heisimpleaded as 
a party to the application. In the application, the 
2nd respondent engaged a lawyer for representing 
himself and insofar as the 1st respondent is con- 
cerned, the 2nd respondent continued to repre- 
sent him and also filed a counter affidavit. The 
application filed by the petitioner in 1.A.No.3200f 
1991 is not to permit the 2nd respondent to file any 
counter on behalf of the 1st respondent. The 
contention of the petitioner is that the 2nd 
respondent being been made a party to the appli- 
cation for contempt should not represent the other 
party to the application, who is the 1st respondent. 
The court below refused to accept that contention 
and dismissed the application. It is the said order 
which is questioned in this revision petition. 
3. Learned counsel for petitioner contends that 
the 2nd respondent being a party himself in the 
application for contempt should not appear for 
the other party. He relies on Rule 13 in Chapter II 
of the Rules made by the Bar counsil of Tamil 
Nadu under Sec.49(1)(c) of the Advocates Act 
read with the Proviso thereto. That Rule reads as 
follows: 
“13. An advocate should not accept a brief or 
appear in a case in which he has reason. to 
believe that he will be a witness and if being 
engaged in a case, it becomes apparent that he 
is a witness‘on a material question of fact, he 
should not continue to appear as an advocate 
ifhecan retire without jeopardising his client’s 
interests”. 
Learned counsel also placed reliance on the judg- 
ment ofa Full Bench of this Court Jn the matter of 
A Pleader, Madura, (1948)1 M.LJ. 170 (F.B.). It 
was held by the Full Bench that where a pleader 
even after knowing that he would have to give 
evidence on behalf of his client continues to act as 
his pleader in a case and gives evidence without 
first concealing the vakalat and even thereafter 
continues to act in an active capacity as his coun- 
sel, his conduct is improper and in no circum- 
stances can it be considered that it was anything 
other than deserving of condemnation. 
4. Learned counsel for petitioner contends that in 
this case the 2nd respondent may be obliged to 
give evidence in the application for contempt and 
he should not be permitted to continue to appear 
for the 1st respondent. There is no substance in 
this contention. The ruling of the Full Bench will 


I] Janakaradas v. Raj Mohan 


not apply at this stage. Ifand when the question of 
giving evidence arises and if the 2nd respondent 
gives evidence on behalf of the 1st respondent, it 
may be considered at that stage, whether he is 
guilty of professional misconduct. It is not open to 
the petitioner to seek a direction from the court in 
which'a case is pending to prevent the counsel 
from appearing fo1 a party just on the ground that 
he is also himself a party. In the present case the 
Stage is that the 1st respondent, who is already a 
defendant in the suit, is represented by the 2nd 
respondent as his counsel, who has been appear- 
ing in the proceedings from the inception. The 
2nd respondent has been impleaded as a party 
only in the application for contempt, Merely 
because he is impleaded as party thereto, it cannot 
be contended by the petitioner that the 2nd 
respondent should be prevented from appearing 
for the Ist respondent. The 2nd respondent is 
impleaded in his personal capacity in the con- 
tempt application. The 2nd respondent is appear- 
ing for the 1st respondent in his professional 
capacity. The 2nd respondent has already engaged 
an advocate for representing him. In those circum- 
stances I do not find any justification for granting 
the prayer of the petitioner. Rule 13, referred to 
above, will have no bearing at this stage. The 
question of the 2nd respondent giving evidence as 
awitness for the Ist respondent in the proceedings 
has notarisen at all. Under the circumstances, the 
revision petition is without any merit and is 
dismissed. 


BS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Raju, J. 
C.R.P.No.423 of 1993 24th February, 1993. 


S_Janakaradas, Prop. M/s. Vijayan Saw Mills and 
Wood Works, Palliyadi ... Petitioner 
v. 

C.M.Raj Mohan ... Respondent. 


(A) Civil Procedure Code (V of 1908), O.38, Rule 11 
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- Property under attachment made before judgment 
- Decree passed subsequently in favour of plaintiff - 
First execution petition filed by plaintiff dismissed 
for default - Second execution petition, if can be 
entertained without fresh attachment. 

The provisions of Rule 11 of 0.38 of the Code of 
Civil Procedure provide that where a property is 
under attachment, by virtue of attachment having 
been made before judgment under the said order 
and a decree is subsequently passed in favour of 
the plaintiff, it shall not be necessary upon an 
application for execution of such decree to apply 
for a reattachment of the property. If that be the 
position and if,in sucha case, there necd not beany 
request for an attachment once over again at the 
time of filing an execution petition, it cannot be 
contended that a second execution petition can- 
not be entertained or proceeded with unless a 
reattachmentis sought for. There is nothing in the 
provisions contained in Rule 11 of 0.38 toconfine 
its application to the first execution petition or to 
exclude its operation and application to any sub- 
sequent execution petition filed after the termina- 
tion of the first execution petition de hors the 
manner or cause for which the first execution 
petition came to be terminated. [Para. 3] 
(B) Civil Procedure Code (X of 1908), O.21, Rule 57 
and O.38, Rule 11 - Provisions of O.21, Rule 57(2) 
if supersede O.38, Rule 11 provision ifcan be said to 
be dovetailed into O.38, Rule 11. 

On the very face of the language employcd in Rule 
57, 0.21, Civil Procedure Code, it has relevance 
and concern with a case where any property has 
been attached in execution of decree and the court, 
for any reason, passes an order dismissing the 
application for the execution of the decree and 
Sub-rule (2) of Rule 57 is part and parcel of Sub- 
Tule (1), though itindicates the consequences ofa 
failure on the part of the executing court in pass- 
ing either way an order on the fare of an earlicr 
attachment effected in execution proceedings ini- 
tiated for the execution of a decree. Consequently, 
the provisions contained in Sub-rule (2) of Rule 
57 of 0.21, Civil Procedure Code cannot be 
allowed to supersede a specific stipulation con- 
tained in Rule 11 of 0.38 nor could the said 
provision be dovetailed into 0.38, Rule 11, Civil 


-Procedure Code. [Para. 4] 


Case referred to: 
Athiappa Asari v. Chinna Gounder, 93 L.W. 542. 
[Para. 2] 
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Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the order of the Court of 
the Subordinate Judge, Padmanabhapuram, dated 
18.12.1992 and passed in E.A.No.112 of 1992 in 
E.P.No.290f 1990 in O.S.No.41 of 1983 (Subordi- 
nate Judge’s Court, Nagercoil). 

KN.Thampi, for Petitioner. 

The Court made the following 

ORDER: The above revision petition has been 
filed against the order of the Sub Court, Pad- 
manabhapuram in E.A.No.112 of 1992 in E.P.No.29 
of 1990 in O.S.No.41 of 1983, dated 18.12.1992. 
2. The judgment-debtor, the petitioner herein, 
filed the said application before the court below 
contending that the E.P. filed is liable to be 
rejected on the ground that such an éxecution pro- 
ceedings praying for sale cannot be entertained 
‘ without there being a request for a fresh attach- 
ment. The case of the petitioner is that the earlier 
E.P.No.22 of 1987 having been dismissed for 
default of the decree-holder, in the absence ofspe- 
cific order of the executing court:that the attach- 
ment already effected shall continue or specify the 
date on which such attachment shall cease the 
earlier attachment effected shall be deemed to 
have ceased. The court below rejected the claim of 
the judgment-debtor on the ground that such an 
objection is notavailable toa case where there had 
been an attachment before judgment under 0.38, 
Rule 11 of the Code of Civil Procedure. The 
petitioner before this Court has placed reliance 
upon a decision of this Court in Athiappa Asari v.’ 
Chinna Gounder, 93 L.W. 542, but the court below 
was of the view that it has no relevance to the case 
on hand. 

3. Though even before this Court a ground has 
been raised in the memorandum of the revision 
that the ratio of the decision reported in Athiappa 
Asariv. China Gounder, 93 L.W. 542 is applicable 
to the instant case, it has been fairly conceded at 
the time of hearing that the stand taken on the 
basis of the said decision may not be correct and, 
therefore, the ground in this regard based on the 
applicability of the said decision of this Court is 
not pursucd. The learned counsel for the peti- 
tioner, on the other hand, vehemently contended 
that having regard to the provisions contained in 
Sub-rule (2) of Rule 57 of O.21, the attachmentin 
the presentrase shall be deemed to have ceased in 
the absence of any order by the excculing court 
cither continuing it or fixing the date on which 
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such attachment shall cease. I am afraid I can 
countenance such a plea. The provisions of Rule 
11 of 0.38 of the Code of Civil Procedure provide 
that where a property is under attachment, by 
virtue of attachment having been made before 
judgment under the said order and a decree is 
subsequently passed in favour of the plaintiff it 
shall not be necessary upon an application for 
execution of such decree to apply for a reattach- 
ment of the property. If that be the position and if 
insucha case, there need not beany request foran 
attachment once over again at the time of filing an 
execution petition, can it be contended’ that a 
second execution petition cannot be entertained 
or proceeded with unless a reattachment is sought 
for. There is nothing in the provisions contained 
in Rule 11 of 0.38 to confine its application to the 
first execution petition or to exclude its operation 
and application to any subsequent execution peti- 
tions filed after the termination of the first execu- 
tion petition de hors the manner or cause for which 
the firstexecution petition came to be terminated. 
4. The next aspect that would fall for considera- 
tion is whether Sub-rule (2) of Rule 57 of 0.21 
would apply to the case on hand. In my view, it will 
not. On the very face of the language employed in 
Rule 57 it has relevance and concern with a case 
where any property has been attached in execu- 
tion of a decree and the court, for any reason, 
passes an order dismissing the application for the 
execution of the decree and Sub-rule (2) of Rule 
57 is part and parcel of Sub-rule (1) though it 
indicates the consequences of a failure on the part 
of the executing court in passing either way an 
order on the fate of an earlier attachment effected 
in execution proceedings initiated for the execu- 
tion of a decree. Consequently, the provisions 
contained in Sub-rule (2) of Rule 57, 0.21, C.P.C. 
cannot be allowed to supersede a specific stipula- 
tion contained in Rule 11 of 0.38 nor could the 
said provision be dovetailed into 0.38, Rule 11, 
C.P.C. Having regard to the indisputable fact on 
record in the particular case on hand that there 
had been an attachment before judgment, the 
objection taken for the petitioner to the present 
execution petition would not only be fulile, but 
also misconceived. The court belowcannot be said 
to be at an error in overruling the objection and 
rejecting the application of the petitioner. Ido not 
see any patent error of law or jurisdiction 
warranting interference of this Court. The civil 
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revision petition shall therefore stand dismissed. 


BS. ---- Petition dismissed. 


IN THE HIGH COURTOF JUDICATURE AT 
MADRAS. 


Present: K4.Swami, Chief Justice. 


C.R.P.No.3377 of 1986 Oth July, 1993. 

Union of India, Union territory of Pondicherry 
... Petitioner 

V. 

Abdul Latiff Maricar „Respondent. 


Pondicherry Land Reforms (Fixation of Ceiling on 
Land) Act (IX of 1974), Secs.2 (24) and 4(3), 
Explanation (b) (ii), 6, 7 and 9(2)(a) - Ceiling area 
of a person or family - Determination of - Relevant 
date for ‘notified date’ or ‘appointed day’- Daughter 
who gets married in between appointed day and 
notified date - If can be excluded in determining 
ceiling area of family. 

The respondent is the owner of land 8.30..97 stan- 
dard hectares in extent. On the appointed day, Èe., 
24.1.1971, his family consisted of himself, his wife 
and three unmarried daughters. He filed a return. 
The ceiling area in the case of every family consist- 
ing of not more than five members was fixed 6 
standard hectares. The Authorised Officer (Land 
Reforms) declared that the respondent's holding 


exceeded the limit. On appeal, the Additional . 


District Judge of Pondicherry held that the family 
as it stood on the date specified by the State 
Government had to be taken into account and as 
on that day, one of the unmarried daughters of the 
respondent came to be married, her share in the 
holding was to be excluded as that as such exclu- 
sion, the respondent’s holding did not exceed the 
ceiling limit. The order of the Authorised Officer 
was modified to that extent. In revision, 

Held: A reading of the definition of the expres- 
sions ‘appointed day’ and ‘notified date’ and the 
provisions contained in clause (ii) of explanation 
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(b) to Sub-sec.(3) of Secs.4, 6, Zand 9(2)(a) of the 
Act leads to one and only conclusion that the 
ceiling area of a person or a family has to be 
determined under the Act only with reference to 
the appointed day viz., the 24th day of January, 
1971. Sub-sec.2(a) of Sec.9 only provides that ifin 
between the appointed day and the notified date 


. which is the date specified in Sec.7 of the Act, if. 


anyone of the members of the family dies and as a 
result, the number of members of the family is 
reduced, it is stated that it is only those members 
of the family who are alive on the notified date as 
specified in the Notification issued under Sec.7 of 
the Act will have to be taken into account. Sub- 
sec.(2)(a) of Sec.9 of the Act cannot be read to 
cover the case of a family in which the number of 
members of the family is reduced, not because of 
death of a member but because of ‘marriage’ of an 
unmarried daughter. The words used are ‘the 
authorised officer shall take into account only 
those members of the family who are alive on the 
‘notified date’. Therefore, the daughter whose 
marriage takes place in between the appointed 
day and the notified date cannot be excluded in 
determining the ceiling area of the family. It isonly 
the death of a member of the family in between 
those dates can have the effect of reducing the 
number of members of the family. Therefore, the 
Authorised Officer in determining the ceiling area 
with reference to the number of members of the 
family, being five as on 24.1.1971 and not with 
reference to the notified date ie., 1975. /Para. 4 J] 
Petition under Sec.50 of the Pondicherry Land 
Reforms (Fixation of Ceiling on Land) Act, pray- 
ing the High Court to revise the order of the 
Additional District Court, Pondicherry, dated 
2.5.1986 and made in L.T.C.M.A.No.25 of 1984. 
K.S.Ahamed, Government Pleader (Pondicherry), 
for Petitioner. 

The Court made the following 

ORDER: This civil revision petition is preferred 
against the order dated 2nd May, 1986 passed in 
L.T.C.M.A.No.25 of 1984 by the learned Addi- 
tional District Judge of Pondicherry, modifying 
the order dated 13th September, 1984 passed by 
the Authorised Officer (Land Reforms), Karaikkal 
in M.R.No.1 of 1977. The proceeding relates to a 
declaration filed under Sec.7 of the Pondicherry 
Land Reforms (Fixation of Ceilingon Land), Act, 
1973. (hereinafter referred to as the Act). The 
respondent is the owner of the land. His family 
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consisted of himself, his wife and three unmarried 
daughters on the appointed day, namely, 24.1.1971. 
As per the provisions of the Act, within 30 days 
` from the date as may be specified in the notifica- 
tion issued by the Government, every person who 
on the appointed day, held land in excess of the 
ceiling area, was required to furnish to the 
Authorised Officer within whose jurisdiction the 
holding of such person or the major part thereofis 
situated, a return containing the particulars as 
Stated in Sec.7 of the Act. Accordingly the respon- 
dent filed a return. The Authorised officer deter- 
mined the ceiling area. Undisputedly, the holding 
of the respondent was 8.30.97 standard hectares. 
As per Sec.14 of the Act, subject to the provisions 
of Chapter VI of the Act, the ceiling area in the 
case of every person and in the case of every family 
consisting of not more than five members, shall be 
6 standard hectares. As the respondent’s holding 
exceeded six standard hectares by 2.30.97 standard 
hectares the Authorised Officer (Land Reforms) 
declared that the respondent’s holding exceeded 
the ceiling limit. In this came the determination of 
the excess holding was made by the Authorised 
Officer on the basis that on-the appointed day, 
namely, 24.1.191, the family of the respondent 
consisted of himself, his wife and three unmarried 
daughters. Whereas, the appellate authority, namely, 
the Additional District Judge of Pondicherry, has 
held that the family, as it steed on the date speci- 
fied by the State Government has to be taken into 
account, and as on that day, one of the unmarried 
daughters of the respondent came to be married, 
her share in the holding was required to be 
excluded, and on such exclusion, the respondents 
holding did not exceed the ceiling limit. Accord- 
ingly, he modified the order of the Authorised 
Officer to that extent. 


2. The point for consideration is, whether the . 


learned District Judge is right in determining the 
ceiling area with reference to the date specified by 
the State Government for the purpose of filing the 
return by the holder of the land as per Sec.7 of the 
Act. 

3. Sec.2(24) of the Act defines the expression 
“notified date” as meaning the date specified in 
the notification issued by the Government under 
Sub-sec.(1) of Sec.7 of the Act. Sub-sec.(4) of 
Sec.2 of the Act defines the expression “appointed 
day” as meaning the 24th day of January, 1971. 
The expression “family” as defined in Sub-sec.(10), 


The Madras Law Journal Reports 


[1993 


of Sec.2 of the Act is as follows: 
“family in relation to a person, means the 
person, the wife or husband, as the case may be, 
of such person and his or her minor sons and 
unmarried daughters.” 
Sec.4 of the Act fixes the ceiling area. Sec.4(1)(a) 
of the Act specifically provides that subject to the 
provisions of Chapter VI, the ceiling area in the 
case of every person and in the case of every family 
consisting of not more than five members, shall be 
six standard hectares. we need not refer to the 
other provisions contained in Sec.4 of the Act 
because we are concerned with the family which 
consisted of only five members on the appointed 
day. It is also unnecessary to refer to Chapter VI 
because in this case, the determination as to the 
ceiling area of a cultivating tenant is not involved 
with which Chapter VI deals. All that can be said 
at this stage is that the ceiling area in the case ofa 
family consisting ofnot more than five members is 
fixed as six standard hectares under the Act. Sec.5 
of the Act deals with the basis of calculation of the 
extent of land held by the founder ofa public trust 
with which we are not concerned. Sec.6 is material 
for our purpose and it deals with the ceiling on 
holding land. It specifically provides - “on and 
from the appointed day, no person shall, except as 
otherwise provided in this Act, but subject to the 
provisions of Chapter VI, be entitled to hold land, 
in excess of the ceiling area.” Therefore, it is clear 
that the ceiling area, and whether the land holding 
is in excess of the ceiling area, of a person ora 
family have to be determined only with reference 
to the appointed day, namely, 24.1.1971. Sec.7 of 
the Act provides for furnishing of returns by per- 
sons holding land in excess of the ceiling area, as 
such it is necessary to refer to Sub-sec.(1) of Sec.7 
which reads thus: 
“7. Furnishing of return by persons holding land 
in excess of ceiling area: (1) within thirty days 
from such date as may be specified in the 
notification issued by the Government in this 
behalf, every person, who, on the appointed 
day held land in excess of the ceiling area shall, 
in respect of all land held by such parson, on 
such day, furnish to the authorised officer within 
whose jurisdiction the holding of such person 
or the major part thereof is situated, a return 
containing the following particulars, namely, 
(i) particulars of all the lands; 
(ii) particulars of the members of the family 
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and of the land held by each member of the 
family; 

(iii) particulars of any interest either in the 
land held by the trust or in the income from 
such land reserved in his favour or in favour of 
any member of his family; 

(iv) particulars of encumbrances, if any, over 
the land together with the nameand address of 
the creditors; 

(v) particulars of any pending litigation 
respecting the land or part thereof; 

(vi) particulars of the land which such person 
desires to retain within the ceiling area and the 
land which he desires to be declared as surplus 
land; 

(vii) particulars of the land held by tenant, if 
any, and the name and address of such tenant; 
(viii) such other particulars as may be pre- 
scribed.” 

From Sub-sec.(1) of Sec.7 of the Act, it is clear that 
the date specified in the notification has nothing 
to do with the determination of the ceiling area or 
holding in excess of the ceiling area. It has refer- 
ence only to filing of the return by persons holding 
land in excess of the ceiling area. The returns are 
required to be filed within thirty days from the 
date specified in the notification by the Govern- 
ment. Accordingly, the notification issued under 
Sec.7 of the Act specified the date as 1.3.1975. 
That is the date from which the period for filing 
the returns under Sec.7(1) of the Act has to be 
computed. Sec.9(1) of the Act deals with the prepa- 
ration and publication of draft statement as 
regards land in excess of the ceiling. Sec.9(2)(a) of 
the Act specifically provides that for the purpose 
of calculating after the ‘appointed day the ceiling 
area ofa family holding land on the appointed day 
in excess of six standard hectares, the authorised 
officer shall take into account only those members 
of that family who are alive on the notified date. 
Here, the marriage of one of the daughters of the 
respondent has been taken for excluding that 
member from the calculation of the number of 
members of the family. It is not possible to agrce 
with the learned District Judge. Sub-sec.2(a) of 
Sec.9 of the Act specifically provides for determi- 
nation of the ceiling area with reference to the 
appointed day. 

4. A reading of the definition of the expressions 
“appointed day” and “notified date” and the pro- 
visions contained in Clause (ii) of explanation (b) 
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to Sub-sec.(3) of Secs.4, 6, 7 and 9(2)(a) of the Acts 
leads to one and the only conclusion that the 
ceiling area of a person or a family has to be 
determined under the Act only with reference to 
the appointed day, viz., the 24th day of January, 
1971. Sub-sec.2(a) of Sec.9 only provides that ifin 
between the appointed day and the notified date, 
which is the date specified in Sec.7 of the Act, ifany 
one of the members of the family dies, and as a 
result the number of members of the family is 
reduced, it is stated that it is only those members 
of the family who are alive on the notified date as 
family who are alive on the notified date.as speci- 
fied in the notification issued under Sec.7 of the 
Act, will have to be taken into account. Sub- 
sec.(2)(a) of Sec.9 of the Act cannot be read to 
cover the case of family in which the number of 
member of the family is reduced not because of 
death of a member but because of “marriage”, of 
an unmarried daughter. The words used are,” the 
authorised officer shall take into account only 
those members of that family who are alive on the 
notified date”. Therefore, the daughter whose 
marriage takes place in between the appointed 
day and the notified date cannot be excluded in 
determining the ceiling area of a family. It is only 
the death of a member of the family in between 
these dates can have the effect of reducing the 
number of members of the family. Therefore, the 
Authorised officer was justified in determining 
the ceiling area with reference to be number of 
members of the family being five as on 24.1.1971, 
and not with reference to the notified date i.e. 
1.3.1975. Accordingly, it follows that the order of 
the learned District Judge cannot be sustained. 
5. For the reasons stated above, the civil revision 
petition is allowed. The order dated 2.5.1986, 
passed by the District Judge in L.T.C.M.A.No.25 
of 1984, is set aside and the order passed by the 
Authorised Officer, (Land Reforms), Karaikkal, 
dated 13.9.1984, in M.R.No.1 of 1977 is restored. 
No costs. It is also necessary to clarify that the Act 
contains specific provisions wherever the date 
other than the appointed date has to be taken into 
account for determining the ceiling area, such as 
Secs.9(2)(b), 21 and 30 etc., Therefore, this deci- 
sion shall not be understood or construed as cov- 
cring these situations which do not arise for con- 
sideration in this case. 


BS. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 

C.R.P.No.1977 of 1986 14th July, 1993. 
Muthulakshmi Ammal ...Petitioner 
MLD. Venkatesan and another ...Respondents. 


Civil Procedure Code (V of 1908), Secs.47 and 115 
- Tamil Nadu Debt Relief Act (XII of 1980) and (L 
of 1982) - Decree-holderjrevision petitioner filing 
execution petition - Petition pending - Judgment- 
debtors/respondents filing petition under Sec.47, Civil 
Procedure Code and Tamil Nadu Debt Relief Acts, 
1980 and 1982 for declaration that entire decree debt 
had been discharged - Revision petitioner opposing 
claim and filing counter - Remaining absent on date 
of hearing - Set ex parte and petition allowed - 
Order, whether sustainable - Petitioner, ifcan invoke 
Sec.115, Civil Procedure Code when other remedy is 
available. 

The respondents had filed R.E.A.No.430 of 1985 
claiming the benefits of Act XIII of 1980 and L of 
1982 and sought for a declaration that the entire 
decree debt was discharged. That was opposed by 
the revision petitioner who had filed a derailed 


< counter in the court below. While the claim of the 


respondents herein that they were entitled to the 
benefits of Act XIII of 1980 and L of 1982 was 
stoutly opposed and disputed, the burden is cast 
upon them to prove that they are entitled to the 
benefits of the said Acts and only in such a case 
their claim can be allowed. In this case, no evi- 
dence whatsoever was recorded. As such, the order 
of the court below allowing the petition is clearly 
erroneous and perverse. Simply because it is an ex 
parte order, it cannot be sustained. No doubt, the 
revision petitioner can also seek for setting aside 
the ex parte order by resorting to 0.9, Rule 13, 
Civil Procedure Code. That is one of the remedies 
open to her. The other remedy open to her is not 
shut out because she has got remedy under O.9, 
Rule 13, Civil Procedure Code. [Para. 4] 
Cases referred to: 

Thavasikannu Thevar v. Sankaralingam Pillai, 1938 
M.W.N. 17. [Para. 5] 

Pan Urang Veduram v. Mohan Chhatrabhuj, A.L.R. 
1923 Bom. 395. {Para. 7] 
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Petition under Sec.115 of Act V of 1908, praying 
the High Court to revise the Order of the District 
Munsif, Gudiyatham, North Arcot District, dated 
21.1.1986 and made in R.E.A.No.430 of 1985 (in 
R.E.P.No.161 of 1983 in the Sub Court, Tirupa- 
thur in O.S.No.66 of 1980). 

Mohana Murali, for Petitioner. 

S.M.Abdul Wahab, for Respondents. 

The Court made the following 

ORDER: This civil revision petition is directed 
against the order in R.E.A.No.430 of 1985 in 
R.E.P.No.161 of 1983 in O.S.No.66 of 1980 on the 
file of Sub Court, Tirupathur. 

2. Short facts are: The revision petitioner had 
obtained money decree against the respondents in 
O.S.No.66 of 1980 on the file of Sub-Court, Tiru- 
pathur. She had laid execution in R.E.P.No.161 of 
1983 before the District Munsif Court, Gudiyatham. 
Whileso, the respondents had filed R.E.A.No.430 
of 1985 under Sec.47, Civil Procedure Code and 
Act 13 of 1980 and 50 of 1982, praying to declare 
that the entire decree debt in R.E.P.No.161 of 
1983 in Tirupathur Sub Court, O.S.No.66 of 1980 
as fully discharged. The- petitioner had opposed” 
that claim and had filed a detailed counter. While 
so, on 21.1.1986, the first petitioner had appeared 
in person and second petitioner was not present. 
The respondent was not present. Both counsels 
were absent. The learned district Munsif had set 
the respondent ex parte and allowed the petition. 
Aggrieved by the said order, the respondent has 
come forward with this revision petition. 

3. Mr.Mohana Murali, the learned counsel 
appearing for the revision petitioner, would sub- 
mit that petitioners’ claim that they were entitled 
to the benefits of Act 13 of 1980 and Act 50 of 1982 
was stoutly opposed by thp respondent and the 
respondent has given a detailed counter, setting 
out the properties owned by the petitioners, in the 
court below and while so the court below is wrong 
inallowing the petition, while the petitioners have 
not substantiated their claim thgt theyarc entitled 
to the benefits of Act 13 of 1 and Act 50 of 
1982. “ 

4. Per contra, Mr.Abdul Wahab, Icarned counsel 
for the respondents would submit that: the 
impugned order is an ex parte order and the rem- 
edy open to the revision petitioner was to file a 
petition under O.9, Rule 13, C.P.C. to set aside the 
ex parte order and when that remedy was open to 
her, she cannot come forward with a revision 
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petition under Sec.115 of Civil Procedure Code. 

5. I have carefully considered the submissions 
made by the rival counsels. As I have indicated 
earlier, the respondents had filed R.E.A.No.430 
of 1985 claiming the benefits of Act 13 of 1980 and 
50 of 1982 and sought for a declaration that entire 
decree debt was discharged. That was opposed by 
the revision petitioner who had filed a detailed 
counter in the court below. While the claim of the 
respondents herein that they were entitled to the 
benefits of Act 13 of 1980 and 50 of 1982 was 
stoutly opposed and disputed, the burden is cast 
upon them to prove that they are entitled to the 
benefits of the said Acts and only in such a case 
their claim can be allowed. In this case, no evi- 
dence whatsoever was recorded. As such, the order 
of the court below allowing the petition is clearly 
erroneous and perverse. Simply because it is an ex 
parte order, it cannot be sustained. No doubt, the 
revision petitioner can also seek for setting aside 
the ex parte order by resorting to O.9, Rule 13, 
C.P.C. That is one of the remedies open to her. 
The other remedy open to her is not shut out 
because she has got remedy under O.9, Rule 13, 
CP.C, 

6. Mr.Abdul Wahab, learned counsel for the 
respondents would rely upon the ruling reported 
in Thavasikannu Thevar v. Sankaralingam Pillai, 
1938 M.W.N. 17. In that case, there was an ex parte 
decree. No appeal was preferred against the ex 
parte decree within the period of limitation. 
Aggrieved party had filed a revision. It was held 
that as the decree passed in the suit had not been 
appealed-against within the period allowed by law, 
it has become final and the High Court would not 
interfere with it. The proper procedure was to 
prefer an appeal against the decree and get remedy 
by urging the present grounds. 

7. The tacts of the above referred case vary totally 
from the facts of this case. This is a case where 
there was simply no evidence but yet the petition 
was allowed. Such an order cannot at all be sus- 
tained. When such a perverse order has been 
passed, the respondents cannot take umbrage under 
any technical plea. 

8. Mr.Abdul Wahab, learned counsel for the 
respondents further relied upon the decision in 
Pan Urang Veduram v. Mohan Chhatrabhuj, A.LR. 
1923 Bom. 395. In that case, on the date ofhearing, 
when an application was made for adjournment, 
that was rejected by the court and the suit was 
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dismissed. It was held that the proper course would 
be to apply for a review of the order or apply for an 
order to set aside the order of dismissal and not to 
apply in revision. 

9. The principle which can be deduced from this 
ruling, cannot be applied to the case on hand. 
Here is a case where an order is passed without any 
evidence whatsoever, and so it cannot stand aag it 
is liable to be set aside. 

10. In view of the above, this civil revision ma 
is allowed. The order of the court below ‘is set 
aside. The matter is remitted back to the court 
below for fresh disposal according to law and in 
the light of the observations made in this order. 
The Court belowshall give an opportunity to both 
the parties to let in evidence both oral and docu- 
mentary and thereafter decide the case on merits. 
No costs. 


BS. 


Petition allowed. 
l 


i 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan, J. 
C.R.P.No.771 of 1993 Oth July, 1993. 
Mis-Espee Agencies and others ... Petitioners 


v. 
State Bank of India, Tiruchirapalli ... Respondent. 


Civil Procedure Code (V of 1908), O.26, Rule 10(c) 
- Defendants surrendering textiles to plaintiff ex- 
pressing inability to sell them - Court, if can direct 
sale of those goods even before determination of suit. 
Rule 10(c) of 0.26 of the Civil Procedure Code 
contemplates the sale of movable property even 
before the passing of a decree and pending the 
determination of the suit. In this case, the goods 
cannot be conveniently preserved till the end of 
the suit as the value will go down considerable if 
the goods are kept idle. The defendants having 
expressed their inability to sell the goods and 
giving the value to the plaintiff have surrendered 
the goods already to the plaintiff. Hence, there is 
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no difficulty in holding that this is a fit case in 
which the goods should be directed to besold even 
before the determination ofthe suit. /[Para. 9] 
Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the orders of the Court of 
the Subordinate Judge, Tiruchirapalli, dated 
19.1.1993 and made in I.A.No.705 of 1992 in 
O.S.No.632 of 1992. 
J.Rajakalifulla, for Petitioner. 
S. Krishnamurthy, for Responden. 
The Court made the following 
ORDER: The respondent filed the suit O.S.No.622 
of 1992 on the file of the Principal Sub Court, 
Trichy, for recovery of a sum of more than Rs.1 
crore in all. In the plaint, the plaintiff has also 
prayed for a direction to sell the mortgage proper- 
ties shown in Schedule ‘A’ to the plaint and the 
hypothecated property shown in Schedule ‘B’ to 
the plaint without prejudice to the plaintiff's right 
ofseizure and to auction the samé either by way of 
private treaty or by way of public auction. The 
petitioners who are the defendants in the suit have 
not yet filed the written statement in the suit 
though it is nearly a year from the date of filing of 
the suit. 
2. The plaintiff filed I.A.No.489 of 1992 for 
appointment ofa Receiver to take inventory of the 
stock-in-trade and other assets of the defendants 
and to take possession and auction the same and 
to remit the sale proceeds into court to the credit 
of the suit. The application was opposed by the 
petitioners. Ultimately, the parties made a joint 
endorsement on 12.10.1992 as follows: 
“The respondents are willing to surrender all 
~ thestocks of their business mentioned in items 
1,2(a),3(a) and 4as mentioned in the petition. 
The stocks are available “now at C-95, Fort 
Station Road, Thillai Nagar, Tiruchirapalli- 
17. The date of surrender is on 14.10.1992 at8 
a.m. Both Advocates should take inventory 
and sign thesurrender ofstock statement list.” 
Pursuant to thesaid joint endorsement, the stocks 
were inventoried and handed over to the plaintiff 
on 14.10.1992. The petitioners set out the value of 
the goods in the inventory as Rs.3,26,023.79 in all. 
The plaintiff protested against thesame and made 
an endorsement that it has not,accepted the value 
of the goods given by the petitioners herein and 
without prejudice to the other rights of the plain- 
tiff, the goods were taken over by it on that date. 
3. Subsequently, the plaintiff filed I.A.No.705 of 
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1992 for appointment of an Advocate-Commis- 
sioner to auction the goods covered in the inven- 
toryand surrendered to the plaintiff. In the affida- 
vit filed in support of the application, it is stated 
that at the time of making the joint endorsement 
in the receiver application, the defendants prom- , 
ised to give consent either to repurchase the goods 
after paying the value or to give consent to auction 
thesame. Itisalleged in the affidavit that thestock 
is lying idle in the Bank premises and if time 
lapsed, the value of the stock will get reduced and 
the defendants will take advantage of the said fact 
and argue on that point. Hence, in order to avoid 
the reduction in value of the gouds, the direction 
for appointment of a commissioner to sell the 
same was made. The petitioners filed a counter- 
affidavit alleging that the plaintiff agreed to give 
credit to the value of the goods as set out in the 
inventory. In fact, it was stated that the plaintiff 
agreed to give credit for Rs.3,24,000 and only on 
that understanding, the goods were surrendered 
to the plaintiff. 

4. There is no record for either the alleged agree- 
ment of the plaintiff to give credit for Rs.3,24,000 
or for the alleged agreement by the defendants to 
pay the value of the goods and take back the goods 
or to agree for reauction. In those circumstances, 
the court has to proceed as if there was no agree- 
ment ofany kind with regard to the goods between 
the parties. The court below has appointed the 
Commissioner accepting the contentions of the 
plaintiff that the goods will get deteriorated in 
value if they are kept idle for a long time. The 
Commissioner was directed to give notice to both 
sides and sell the goods in public auction. 

5. This revision petition has been filed against the 
said order. Four contentions are urged by learned 
counsel for the petitioners. The first is that the 
goods are textile goods and they cannot be consid- 
ered to be perishables. No one can deny the fact 
that textile goods will get reduced in value in 
course of time either by fading of colour or by 
change of fashion or due to other reasons. Hence, 
there is no point in keeping the goods idle without 
either the plaintiff selling the same and realising 
the value or the defendants selling the same and 
paying the value to the plaintiff. The defendants 
have already surrendered the goods on the footing 
that they were not in a position to sell the same. 
Hence, the plaintiff must be allowed to ‘sell them 
and in the interest of justice, it is better that the 
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Advocate-Commissioner selis the same. ’ 
6. The second contention is that if the goods are 
sold in public auction they will not fetch the proper 
value and the nature of the goods ate such that 
they should be kept in a show room and be sold 
piece-meal. Because such a possibility was not 
available to the defendants, they surrendered the 
goods. Having surrendered the goods to the plain- 
tiffs custody, it is not open to the defendants to 
raise the contention at this stage and prevent the 
plaintiff from bringing the goods for sale by public 
auction. If the defendants are so keen on selling 
the goods piecemeal, they should deposit the value 
of the goods which according to them in 
Rs.3,26,023.79. Even now, the defendants will be 
given an opportunity to deposit that amount with 
the Bankand take back the goods, so that they can 
sell it at a profitable price if they are so inclined. I 
will give a period of four weeks time to the defen- 
dants for making such a deposit. 
7. The third contention is that the Bank being in 
custody of the goods should not be permitted to 
sell thesame and they should keep it assecurity till 
the suit is disposed. It is also argued that the Bank 
is also having security in the shape of immovable 
properties which are described in Schedule ‘A’ to 
„the plaint and there is no necessity for the sale of 
the goods at this stage. There is no merit in this 
contention as the clear statement of the bank is 
that the securities are not sufficient to meet the 
amount due to the bank. The defendants have not 
chosen to file a written statement till now setting 
out the amounts which are due to the bank accord- 
ing to them or furnish the total value of the secu- 
rity. In the ‘circumstances, this contention is 
rejected. 
8. The next contention is that in law, the bank is 
not entitled to pray for sale of the goods before a 
decree is passed in its favour. The application has 
been filed under O.26, Rule 10(c) of the Code of 
Civil Procedure. Rule 10(c) refers to appointment 
of Commissioner for sale of immovable property. 
Clause 1 reads thus: ; 
“Where, in any suit, it becomes necessary to 
sell any movable property which is in the cus- 
tody of the court pending the determination of 
the suit and which cannot be conveniently 
preserved, the court may, if, for reasons to be 
recorded, it is of opinion that it is necessary or 
expedient in the interests of justice so to do, 
issue a commission to such person as it thinks 
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fit, directing him to conduct guch sale and 

report thereon to the court.” 
Clause 3 provides that every such sale shall be 
held, as far as may be, in accordance with the 
procedure prescribed for the sale of movable 
property in execution of a decree. 
9. This Rule contemplates the sale of movable 
property even before the passing of a decree and 
pending the determination of the suit. In this case, 
the goods cannot be conveniently preserved till 
the end of the suit as the value will go down 
considerably if the goods are kept idle. The defen- 
dants having expressed their inability to sell the 
goods and giving the value to the plaintiff have 
surrendered the goods already to the plaintiff. 
Hence, there is no difficulty in holding that this is 
a fit cage in which the goods should be directed to 
be sold even before the determination of the suit. 
The order passed by the court below directing the 
sale of the goods by an Advocate-Commissioner is 
quite appropriate in the facts and circumstances 
of the case and it meets the ends of justice. I have 
no doubt that the defendants are only trying to 
protract the proceedings as long as possible and 
prevent the bank from realising its dues. 
10. In the result, the civil revision petition has to 
fait and be dismissed. However, as stated already, 
Lam of the view that one more opportunity could 
be given to the defendants to pay the value of the 
goods according to their statement to the Bank 
and take back the goods so that they can sell the 
same at a profit if they are so inclined. The defen- 
dants are granted time till 6.8.1993. If the defen- 
dants deposit with the Bank a sum of Rs.3,26,000 
on or before 6.8.1993, the Bank shall return the 
goods to the defendants/petitioners herein. If such 
deposit is not made by the defendants, the Advo- 
cate-Commissioner appointed by the trial Court 
shall proceed tosell the goods by auction after due 
notice to the parties. 
11. It is also open to the defendants to get private 
purchasers and in case, such purchasers are brought 
to the Bank, the latter will permit inspection of 
goods. The goods will be released by the Bank if 
money is deposited as directed above. If money is 
deposited and the goods are released, the Bank 
will keep the said amount in suspense till the 
disposal of the suit. The civil revision petition is 
ordered accordingly. No costs. 


BS. ---- Petition ordered. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 

C.R.P.No.816 of 1993 30th March, 1993. 
Thirugnanam ... Petitioner 
M.Kulasekaran „Respondent. 


Civil Procedure Code (V of 1908), Sec.141 and O.9, 
Rules 8, 9 and 13 - Order setting defendant ex parte 
- Application to set aside - Ordered on condition that 
defendant paid Rs.100 within a certain date - Cost 
not paid within that date - Application dismissed - 
Application to set aside that order and restoration of 
interim application, if would lie. 
It is well known that O.9, Rule 9, Civil Procedure 
Code read with Sec.141, Civil Procedure Code 
provides for setting aside the dismissal of the suit 
or the petition as the case may be, where the suit 
or petition is wholly or partly dismissed under 
Rule 8 of O.9. What the said Rule 8 provides is 
that, where the defendant (or respondent) 
appears and the plaintiff (or petitioner) does not 
appear when the suit (or petition) is called on for 
hearing, the court shall make an order that thesuit 
(or the petition) be dismissed. So, O.9, Rule 9, 
Civil Procedure Code will come into play only 
when there is default in the appearance of the 
plaintiff or the applicant, as the case may be, and 
not when there is default in the payment of the 
amount directed to be paid by the court as condi- 
tion for restoration of the suit or the petition as 
the case may be. Thus, the abovesaid I.A.No.108 of 
1991 for restoration of I.A.No.735 of 1990 would 
not lie since there was only default in the payment 
of the cost directed to be paid in 1.A.No.735 of 
1990 as condition for allowing the latter petition 
under O.9, Rule 13, Civil Procedure Code. 
[Para. 7] 
Cases referred to: 
Ramanath Mishra v. Ganeswar Mishra, A.I.R.1986 
Orissa 26. [Para. 3] 
Kunj Behari Das v. Chanchala Das, A.I.R.1966 
Orissa 24. [Paras. 5, 6] 
M.Selvanayagam v. M.Chella Nadar, 1981 T.L.N_J. 
349, [Para. 7] 
Jayaraman v. Glaxo Laboratories India Ltd., (1981)2 
M.LJ. 11. [Para. 8] 
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Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
the District Munsif, Gudiyatham, dated 23.10.1992 
and made in I.A.No.108 of 1991 in O.S.No.578 of 
1988. 

V.Raghavachari, for Petitioner. 

The Court made the following 

ORDER: The 2nd defendant is the petitioner in 
this civil revision petition against the dismissal of 
his I.A.No.108 of 1991 praying for restoration of 
LA.No.735 of 1990 filed by him and was dismissed 
on 5.11.1990 since he did not pay the cost of 
Rs.100 which he was directed to pay, by order 
dated 10.10.1990, within the time stipulated (about 
25 days). The said I.A.No.735 of 1990 was to set 
aside the order dated 8.6.1990, setting him ex parte 
in the suit O.S.No.578 of 1988. 

2. When the civil revision petition came up before 
me I posed the question to the learned counsel for 
the petitioner as to how the abovesaid L.A.No.108 
of 1991 itself was maintainable since the order 
dated 5.11.1990 in LA.No.735 of 1990 was not an 
ex parte order. Either the petitioner could have 
filed a petition for enlarging the time granted by 
the court below for the payment of the abovesaid 
sum of Rs.100 or filed an appeal or revision in 
accordance with the relevant provisions of the 
Code of Civil Procedure. But, the petitioner did 
not resort to either of the two remedies available. 
Instead, the abovesaid petition has been filed as if 
the order dated 5.11.1990 was an ex parte order. 
3. In answer to the abovesaid question posed, the 
learned counsel for the petitioner very much 
relied on the decision in Ramanath Mishra v. 
Ganeswar Mishra, A.I.R.1986 Orissa 26. But it has 
no application to the present case. Thereafter 
hearing both the parties, the court below, by order 
dated 10.7.1981, set aside the ex parte decree sub- 
ject to payment of Rs.100 as cost, by 15.7.1981. 
But, since the petitioner therein could not comply 
with the direction for payment of cost by 15.7.1981, 
a petition was filed for further time to comply with 
the direction. On consideration, the court below 
extended the time till 20.7.1981. According to the 
petitioner therein on 20.7.1981, he could reach 
the court only at 2.30 p.m. and found that the 
abovesaid petition for setting aside the ex parte 
decree was dismissed for non-payment of cost. On 
the very next day (21.7.1981) a petition under 
Sec.148 read with Sec.151, C.P.C. was filed by the 
petitioner therein to permit him to deposit the 
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cost on that day. Thus, this petition was actually 
for further enlargement of time. The court below 
by order dated 11.8.1981, dismissed the said peti- 
tion, as not maintainable. Thereafter, the peti- 
tioner therein filed a petition under Sec.151, CP.C 
for restoration of his earlier petition for setting 
aside the exparte decree. This restoration petition 
was dismissed by the “impugned order” therein. 
4. On those facts, the Orissa High Court no doubt 
initially held that the trial court erred in rejecting 
‘the petition dated 21.7.1981 under Sec.148 read 
with Sec.151, C.P.C. filed by the said petitioner as 
not maintainable. This initial ruling of the Orissa 
High Court has no application to the present case, 
since in the present case, as already indicated, no 
petition was filed for enlargement of the time 
originally granted. 
5. Then, the Orissa High Court, after the abovesaid 
initial finding, dealt with the above referred to 
impugned order. Here, the trial court dismissed 
the above referred to petition under Sec.151, CP.C. 
for restoration of the petition to set aside the ex 
parte decree, on the ground that the dismissal 
order in the petition for setting aside the ex parte 
decree was appealable under 0.43, Rule 1(d), 
C.P.C. In that context, no doubt the Orissa High 
Court relying on the following passage in Kunj 
Behari Das v. Chanchala Das, A.I.R.1966 Orissa 
24, set aside the order of the trial court and 
allowed the abovesaid petition for restoration: 
“Existence of an alternate remedy by way of 
appeal has nothing to do with the exercise of 
the inherent powers by the court in the matter 
of granting restoration before whom the pro- 
ceeding was dismissed for default.” 
6. But, I find that Kunj Behari Das v. Chanchala 
Das, A.LR.1966 Orissa 24, is a case where the 
proceeding was dismissed for default of appear- 
ance of the petitioner concerned. So, I must state, 
with due respect that such a ruling in Kunj Behari 
Das v. Chanchala Das, A.I.R.1966 Orissa 24, has 
been incorrectly applied to a case where a petition 
under O.9, Rule 13, C.P.C. was dismissed, not for 
default in the appearance of the petitioner, but for 
default in pa t of the cost earlier directed to 
be paid within a stipulated time. 
7. This Court has held in M.Selvanayagam v. 
M.Chella Nadar, 1981 T.L.N.J. 349, that a petition 
to restore the application under O.9, Rule 13, 
C.P.C., dismissed for default of appearance of the 
petitioner under O.9, Rule 9 read with Sec.141, 
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C.P.C. would lie (more particularly in view of the 
explanation recently introduced in Sec.141, C.P.C). 
It is well known that 0.9, Rule 9, C.P.C. read with 
Sec.141, C.P.C. provides for setting aside the dis- 
missal of thesuit or the petition as the case may be, 
where the suit or petition is wholly or partly dis- 
missed under Rule 8 of O.9. What the said Rule 8 
provides is that, where the defendant (or respon- 
dent) appears and the plaintiff (or petitioner) 
does not appear when the suit (or petition) is called 
on for hearing, the court shall make an order that 
the suit (or the petition) be dismissed. So, 0.9, 
Rule9, C.P.C. will come into play only when there 
is default in the appearance of the plaintiff or the 
applicant, as the case may be, and not when there 
is default in the payment of the amount directed to 
be paid by the court as condition for restoration of 
the suit or the petition as the case may be. Thus, 
the abovesaid I.A.Nọ.108 of 1991 for restoration 
of ].A.No.735 of 1990 would not lie since there was 
only default in the payment of the cost directed to 
be paid in J.A.No.735 of 1990 as condition for 
allowing the latter petition under O.9, Rule 13, 
CP.C. 

8. The other decision cited by the learned counsel 
Jayaraman v. Glaxo Laboratories India Ltd, (1981)2 
M.L_J. 11 has also no application to the present 
case. 

9. Even on merits, it cannot be said that the 
dismissal of I.A.No.108 of 1991 is erroneous. The 
relevant portion of the-supporting affidavit only 
states as follows: 


“yest Oegnss Cauri creat crest shed 
STOUT mgab RPO asus ADAS. Ti 
cor epai ALyed gut Pobgiedctug 
wired prir Cluefiypt ecrpicus Heer pma 
LLET. HEATA cresreorré) Ganiri a sy) 
raug Cost sù Mwami Cumiciior. Ag 
EPAsueni gpu ALCL sappeorg0.” 


The above allegations are quite vague. It is not 
stated when actually the Advocate wrote to the 
petitioner, asking him to pay the abovesaid sum of 
Rs.100 and what prevented the petitioner from 
sending the said amount by money order or other- 
wise to the Advocate. Further, it is not even stated 
which relative died and when actually he had to go 
out of his town onaccount of the abovesaid death. 
Further, the abovesaid sum is only a small sum of 
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Rs.100 and in the abovesaid circumstances, there 
is absolutely no merit also in the said application. 
Therefore, there is no case for interference at all. 
‘10. In the result, the civil revision petition is not 
admitted, but dismissed. 

BS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 
CR P.No.260 of 1993 27th April, 1993. 
Iruthayasamy ...Petitioner 


Civil Procedure Code (V of 1908), O.21, Rule 11 and 
115 - Ex parte decree passed against judgment- 
debtor - Judgment-debtor filing petition for setting 
aside decree - Decree-holder praying for attachment 
of salary of judgment-debtor in execution of decree - 
Ordered - Order, ifcan be interfered with in revision. 
There is a validly passed decree and it is yet to be 
set aside. Till it is set aside the plaintiff/decree- 
holder is at liberty to proceed to realise the decree 
in execution of the decree by attaching the salary 
of the revision petitioner which has been ordered. 
There is absolutely nothing wrong in the said 
attachment. If the revision petitioner succeeds in 
setting aside the decree it would necessarily follow 
that this attachment would also fall to the ground. 
When the decree is there staring at the face of the 
revision petitioner, the revision has to fail. 
[Para. 3] 
Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
the District Munsif, Villupuram, dated 20.8.1992 
and made in E.P.No.636 of 1991 in O.S.No.365 of 
1987, 
M.S.Govindarajan, for Petitioner. 
Palani, for Respondent. 
The Court made the following 
ORDER: This revision is directed against the 
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order passed in E.P.No.636 of 1991 in O.S.No.365 
of 1987 attaching the salary of the revision peti- 
tioner herein in execution of the decree in 
O.S.No.365 of 1987. 

2. Learned counsel for the revision petitioner 
would submit that the decree passed in O.S.No.365 
of 1987 is an ex parte decree, that the revision 
petitioner who is the defendant in the court below 
has already filed a petition to set aside the ex parte 
decree and has also filed a petition for condoning 
the delay in filing the petition and a conditional 
order was passed, but due to the reasons which 
according to him was valid, the cost was not paid 
within time and so the petition was dismissed and 
now again he has filed a petition for restoring the 
same and the petititn is pending enquiry before 
the court below and in the circumstances, attach- 
ment granted by the court below in this E.P. is not 
correct. 

3. I have carefully considered the submissions 
made by rival counsels. As has been rightly pointed 
out by the lower appellate court, there is a validly 
passed decree in O.S.No.365 of 1987 and it is yet to 
beset aside. Till it is set aside the plaintiff/decree- 
holder is at liberty to proceed to realise the decree 
in execution of the decree by attaching the salary 
of the revision petitioner which has been ordered. 
I find absolutely nothing wrong in the said attach- 
ment. If the revision petitioner succeeds in settin 
aside the decree, it would necessarily follow that 
this attachment would also fall to ground. When 
the decree is there staring at the face of the revi 
sion petitioner, I am of the opinion that the revi 
sion has to fail. 

4. In view of the above, this revision is dismissed. 
No costs. 










BS. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 
C.R.P.No.3525 of 1992 23rd December, 1992. 


Chemical and Plastics India Ltd. ... Petitioner 


Civil Procedure Code (V of 1908), O.33, Rule 25 - 
Petition for permission to sue as indigent persons - 
Government not filing any counter or any report that 
petitioners have any property - Petition allowed - 
Respondent in petition, if an aggrieved person - If 
can challenge correctness of order. 

In the original petition, the Government did not 
file any counter or any report stating that the 
petitioners have any property. No doubt, the 
contention of the revision petitioner (respondent 
in the original petition) in the original petition is 
that the O.P. petitioners have got properties but 
that the said fact had been suppressed. Even 
assuming it to be true, the revision petitioner 
cannot be called an aggrieved party against the 
order that has been passed. It has also been held in 
Kalimuthu Servai v. Govindaswami Servai, (1960)2 
M.L-J. 313, that the true principle in all cases of 
granting leave to sue in forma pauperis is that it is 
primarily for the State to challenge the correct- 
ness ofsuch orders as it is the State which is merely 
interested in the payment of the Court-fee and 
that the High Court will not, normally, interferein 
revision against such orders at the instance of the 
parties to the dispute. [Para_2] 
Case referred to: 

Kalimuthu Servai v. Govindaswami Servai, (1960)2 
M.LJ. 313. [Para. 2] 

Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
the Subordinate Judge, Krishnagiri, dated 31.3.1992 
and made in O.P.No.280 of 1988. 
S.Subramanian, for Petitioner. 

The Court made the following 

ORDER: The 2nd defendant is the revision peti- 
tioner herein. Respondents 1 and 2 filed O.P.No.280 
of 1988, out of which this revision arises, for 
permitting them to sue as indigent persons. The 
said original petition was allowed and against the 
said decision, this civil revision petition has been 
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filed by the 2nd defendant/2nd respondent in the 
original petition. 

2. In the original petition, the Government did not 
file any counter or any report, stating that the O.P. 
petitioners have any property. No doubt, the 
contention of the révision petitioner in the origi- 
nal petition is that the O.P. petitioners have got 
properties, but that the said fact had been sup- 
pressed. Even assuming it to be true, the revision 
petitioner cannot be called an aggrieved party 
against the order that has been passed. It has also 
been held in Kalimuthu Servai y. Govindaswami 
Servai, (1960)2 M.L_J. 313, that the true principle 
in all cases of granting leave to sue in forma 
pauperis is that it is primarily for the State to 
challenge the correctness ofsuch orders as it is the 
State which is mainly interested in the payment of 
the Court-fee and that the High Court will not 
normally interfere in revision against such orders 
at the instance of the parties to the dispute. In the 
said case, the State actually filed objections and 
yet this Court declined to interfere in the revision 
petition filed by the defendant. 

3. Therefore, there is no merit in this civil revision 
petition and hence it is not admitted, but 
dismissed. 


BS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 

C.R.P.No.2202 of 1992 27th April, 1993. 
K.G.Palanisamy and others ... Petitioners 
SKathiresan ... Respondent. 


Civil Procedure Code (V of 1908), 0.26, Rule 9 - 
Petition for appointment of advocate-Commissioner 
to inspect suit properties and file a report - Other 
party raising objections - Court, if should consider 
objections before passing orders. 

Itis unfortunate that the court below had notat all 
considered the objections raised by the 
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revision-petitioners herein who are the respon- 
dents in the court below, but had passed a sum- 
mary cryptic order. Though O.26, Rule 9 does not 
in so many explicit words state so, the said Rule 
Clearly points out that the Judge must deem that 
an advocate-commissioner is necessary. As to why 
the court deems so should be made explicit by 
considering the objections raised before the Judge. 
Without expressing any reason as to why a Com- 
missioner should be appointed in the face of the 
objections raised, a summary order is clearly 
erroneous. [Para. 4] 
Petition under Sec.115 of Act V of 1908, praying 
the High Court to revise the Order of the Court of 
the District Munsif, Tiruppur, dated 21.2.1992 
and made in 1LA.No.2538 of 1991 in O.S.No.348 of 
1986. 

Mrs.Muthumani Doraisami, for Petitioners. 

K Mohan Ram, for Respondent. 

The Court made the following 

ORDER: This revision is directed against the 
order passed in I. A.No.2538 of 1991 in O.S.No.348 
of 1986 on the file of District Munsif, Tiruppur, in 
which the learned District Munsif has allowed the 
petition filed by the respondent under O.26, Rule 
9, C.P.C. praying for appointment of a Commis- 
sioner to inspect the suit properties and file his 
plan with report. 

2. Short facts are: The respondent has filed the suit 
for declaration that the plaintiff is the absolute 
owner of the suit properties and injunction. The 
suit properties are the lands as well as a well. It is 
opposed by the defendants, namely, the revision 
petitioners herein. While so, the respondent had 
filed LA.No.2533 of 1991 praying for appoint- 
ment of a Commissioner to inspect the suit prop- 
erty and to file a plan with his report and it was 
opposed by the revision petitioners herein and 
after hearing the parties, the learned District Munsif 
has passed an order allowing the petition and 
appointing an advocate as Commissioner for the 
aforesaid purpose. Aggrieved by the same, the 
respondents in the court below have come for- 
ward with this civil revision petition. 

3. Learned counsel for the revision petitioners 
would submit that on two grounds he is attacking 
the impugned order. Firstly, no ground whatso- 
ever has been stated by the court below for allow- 
ing the petition though the petition was stoutly 
opposed by the respondents and secondly, no ground 
has been made out for appointment of a 
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Commissioner to inspect the suit properties and 
file a plan with report. Per contra, learned counsel 
appearing for the respondent would submit that 
the suit properties are inclusive of a well situated 
in Survey No.172/3 and positive averments have 
been made in the plaint that the said well was dug 
in the plaintiff's portion in the said survey number 
and it has been disputed in the written statement 
and while so, the inspection by a Commissioner 
appointed by the court and his report with regard 
to the said aspect of the case will help the court in 
deciding the matter in issue and in the circum- 
stances, the order of the court below is correct. He 
would further submit that as per 0.26, Rule 9 no 
reasoning need be given by the court below for 
allowing the application and if it is satisfied that 
would suffice. 
4. I have carefully considered the submissions 
made by rival counsels. Regarding the first objec- 
tion taken by the learned counsel for the revision 
petitioners that the court below has not consid- 
ered the objections put forth by the revision peti- 
tioners, it will be better to extract the relevant 
portion of the order of the court below to appre- 
ciate this contention. The lower court has passed 
the order as follows: 
“Heard. Both counsels Mr.P. V_Jayaraj, Advo- 
cate is appointed as an advocate-Commissioner 
for the petition mentioned purpose....” 
It is unfortunate that the court below had notat all 
considered the objections raised by the revision 
petitioners herein who are the respondents in the 
court below, but has passed such summary cryptic 
order, as mentioned above. Though 0.26, Rule 9 
does not in so many explicit words states so, the 
said Rule clearly points out that the Judge must 
deem that an advocate-Commissioner is neces- 
sary. As to why the court deems so should be made 
explicit by considering the objections raised 
before the Judge. Without expressing any reason 
as to why a Commissioner should be appointed, in 
the face of the objections raised, a summary order 
as above is clearly erroneous. But any way on that 
ground alone this revision petition cannot suc- 
ceed because of the view which I am taking namely, 
.that the order is not to the prejudice of the revi- 
sion petitioners, in which case alone, the revision 
under Sec.115, C.P.C. would lie. 
5. As has been pointed out by learned counsel 
appearing for the respondent, in para 4 of the 
plaint specific averments had been made that about 
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ten years back within the plaintiffs portion in 
Survey No.172/3 the plaintiff and the defendants 
have dug a new well and they are baling out water 
in the well through an oil engine by turn system 
and that the well was dug entirely within the 
plaintiffs portion. In the written statement, in 
paragraph 6, the above claim has been disputed in 
clear terms. In paragraph 6 of the written state- 
ment, it is averred that it is false to state that the 
well was dug in the portion of the plaintiff or that 
the lands were not measured properly at the time 
of the sub-division. Again in paragraph 7 of the 
written statement it is averred that the well was 
not dug in the plaintiff's portion but lies entirely in 
the lands of the defendants and the plaintiffhas no 
well of his own either in common or of his own. 
While so, this petition is filed for appointment of 
a Commissioner to inspect the suit property and 
file a plan with report. In paragraph 3 of the 
affidavit filed in support of the application, it is 
stated that in thewritten statement the defendants 
are even disputing the extent of lands that the 
petitioner is entitled to as per the documents and 
in possession and enjoyment and a Commissioner’s 
report and plan will reduce much of the oral 
evidence. In paragraph 6 of the counter affidavit 
filed by the revision petitioners herein, they would 
say that the petitioner cannot measure the suit 
properties alone and all the properties covered 
under the partition deed have to be measured. If 
the revision petitioners want it, they can file a 
petition for appointment of a Commissioner for 
the said purpose and press it. Simply because they 
want it like that the petitioner’s claim cannot be 
negatived, Though the Commissioner cannot decide 
the dispute, his inspection and report, would help 
the court in deciding the dispute. In the circum- 
stances, no prejudice will be caused to either party. 
Iam clear that the order of the court below cannot 
be interfered with in revision. 

6. In view of the above, the civil revision petition 
fails and shall stand dismissed. i 


BS. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Bellie, J. 

A.No.809 of 1981 and Memo of Cross Objections 
13th April, 1993. 

Selvaraj and another ...Appellants 

Madheswaran and others ... Respondents. 


Evidence Act (I of 1872), Sec.114 - Long cohabita- 
tion for over thirty years, begetting four children - 
Presumption of marriage. 
Long cohabitation for over three decades and 
begetting as many as four children itself would 
show that they lived as husband and wife and as 
such no special evidence in this regard is called for. 
-[Para. 10] 
Cases referred to: : 
Badri Prasad v. Director of Consolidation, 
ALR. 1978 S.C. 1557. [Para. 8] 
Raghuvir Kumar v. Smt.D.P.Shanmugha Vadivu, 
(1970)2 M.L.J. 193. [Paras. 8, 10] 
Appeal and the cross objection against the decree 
of the Court of the Subordinate Judge, Namakkal, 
dated 15.7.1981 and passed in O.S.No.433 of 1979. 
The Court delivered the following 
JUDGMENT: Of the six defendants 1 and 2 are 
the appellants. 
2. The plaintiff Madheswaran filed the suit for 
partition of his 8/21 shares in the suit properties 
and rendition of accounts, and that has been 
decreed. He filed the suit alleging as follows: 
His father was one Varada Odayar. He married 
two wives Angammal and Sampoornammal. He 
died in the year 1959. Angammal died on 6.4.1972. 
Defendants 1 and 2 are respectively the son and 
daughter of Angammal. The said Sampoornam- 
mal is the third defendant. Defendants 4 to 6 are 
her daughters. The plaintiff and his mother-the 
third defendant are residing in one house that 
belonged to Varada Odayar. Varada Odayar left 
the suit properties which were owned by him, and 
his properties were in the management of Angam- 
mal till her death. The plaintiff as co-owner is 
entitled to 8/21 shares in the suit properties and 
the 1st defendant would be entitled to 8/21 shares 
and the deceased Angammal and 3rd defendant 
together would be entitled to 1/21 share and 
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defendants 2 and 4 to 6 are each entitled to 1/8 
share. After the death of Angammal the 1st defen- 
dant has taken over the management of the suit 
properties. The plaintiff's attempt to get partition 
of his share of the suit properties failed and there- 
fore he had to file the suit for partition and rendi- 
tion of accounts. 

3. Defendants 1 and 2 contested the suit. They 
denied that was married by Varada 
Odayar. They contended that Sampoornammal 
was married to one Siddhappa Chetty of Rasipu- 
ram and to them three children were born. While 
that marriage was subsisting the third defendant 
developed illicit intimacy with Varada Odayar 
from 1950. The plaintiff can at best be an illegiti- 
mate child of Varada Odayar. Defendants 1 and 2 
and deceased Angammal alone are the heirs of 
Varada Odayar and as such they are entitled to the 
properties left by him. Thus neither the third 
defendant nor her children are entitled to any 
share in the sujt properties. In any event the 
defendants 1 and 2 have been in exclusive posses- 
sion and enjoymeat of the suit properties and as 
such they have prescribed title by adverse posses- 
sion. 

4. Defendants 3 tb 6 filed a written statement 
supporting the case of the plaintiff. 

5. The plaintiff filed a reply statement contending 
that thestatus of the third defendantas the wife of 
the Varada Odayar has already been decided in 
prior proceedings and therefore the defendants 1 
and 2 cannot reopen that decision in the present 
suit. 

6. The trial court on consideration of the evidence 
adduced in the case accepted the case of the plain- 
tiff that his mother Sampoornammal has been 
married to Varada Odayar and it rejected the case 
of defendants 1 and 2 that she was only a mistress 
of Varada Odayar. It further held that the mar- 
riage had taken place before 1949 when the 
Madras Begami Prevention Act, 1949 came into 
force and therefore the marriage was legal and 
valid. It rejected the case of the defendants that 
they have acquired title to the suit property by 
adverse possession against the plaintiff. It also 
held that the decision in the earlier proceedings 
AS.No.212 of 1971 cannot operate as res judicata 
in the present suit. It rejected the case of the 
plaintiff that he is entitled to rendition of 
accounts. On these grounds the trial court passed 
a preliminary decree for partition and separate 
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possession of the plaintiffs 8/21 shares in the suit 
property. It directed the plaintiff to include in the 
suit property bearing door No.8-C, Ganapathy 
Vilas Rice Mill Road, Rasipuram involved in the 
prior proceedings. Accordingly the trial court passed 
a decree against the defendants. As against this the 
defendants 1 and 2 have filed the appeal. The 
plaintiff also has filed a cross objection against the 
disallowance of his daim for rendition of accounts. 
7. It is contended by Mr.V.Krishnan, learned counsel 
appearing for the appellants-defendants 1 and 2 
that, (i) the finding of the trial court that the third 
defendants Sampoornammal was legally wedded 
wife of Varada Odayar is erroneous; (ii) its further 
finding that the marriage took place before the 
Madras Bigamy Prevention Act, 1949 is also erro- 
neous; and (iii) the trial court’s rejection of the 
case of the defendants 1 and 2 that they have 
prescribed title by adverse possession also is in- 
correct. These are the points that arise for consid- 
eration in the appeal. 

8. As regards the first point, the case of the plain- 
tiff is that his mother Sampoornammal was mar- 
ried to Varada Odayar and as such she was his wife. 
Thecontesting defendants would contend that the 
third defendant was married to one Siddhappa 
Chetty of Rasipuram and through him she begot 
three children. As regards this contention of the 
defendants there is absolutely no evidence what- 
soever. Practically the defendants have given up 
their case that the third defendant was married to 
Siddhappa Chetty and through him she begot 
three children. On theother hand the third defen- 
dant has examined herself as D.W.1 and sup- 
ported the case of the plaintiff. She has asserted 
that she was married to Varada Odayar 35 years 
ago in the month of Chithirai ina Perumal Temple 
at Kodumudi, and since then throughout she had 
been living with him in his house No.8-C, Ganapa- 
thy Vilas Rice Mill Road, Rasipuram. She has 
further deposed that the plaintiff and defendants 
4 to 6 were born to them and the fourth defendant 
who is the eldest of the children is now aged 33 
years. Considering the date when she has given the 
evidence, as per her deposition, she should have 
married Varada Odayar in 1946, Ofcourse she has 
stated that she does not remember the year of the 
marriage. But considering the fact that she was an 
illiterate village woman, that is not material. It is 
argued that she has stated that her mother was 
alive at the time of the alleged marriage but 
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neither she nor anyone of her relations attended 
the marriage and this would show that there could 
not have been a marriage as she would claim. But 
she has stated that the relations of Varada Odayar 
attended the marriage. It must be remembered 
that the marriage is said to have been celebrated 
35 years ago. Therefore, it is very difficult for her 
to remember the particulars such as the persons 
who attended the marriage and how many in number 
and what ceremonies were performed (See: Badri 
Prasad v. Deputy Director of Consolidation, A.LR. 
1978 S.C. 1557). It must be remembered that at 
that time Varada Odayar was already married to 
Angammal and therefore it is quite possible that 
Varada Odayar did not want the relations of the 
third defendant to know his act and therefore he 
avoided their presence in the marriage. As stated 
above, the evidence of third defendant is that the 
marriage was in a Perumal Temple in Kodumudi, 
and she has further stated that they went there in 
a bus. Apparently the place of marriage was away 
from the place of the third defendant. Through 
Varada Odayar the third defendant has as many as 
four children. 

It is the evidence of the second defendant (D.W.2) 
herself that Varada Odayar was having the third 
defendant as his concubine for the past about 30 
years. This long cohabitation and begetting-as 
many as four children would lead to a very strong 
presumption that they should have married. It is 
also in evidence that the third defendant has been 
living in door No.8-C, Ganapathy Vilas Rice Mill 
Road, which is one of the houses of Varada Odayar. 
From these facts in my view it can be very satisfac- 
torily held that Varada Odayar had married the 
third defendant. The trial court has relied on a 
Division Bench decision of this Court in Raghuvir 
Kumar v. Smt.D.P.Shanmugha Vadivu, (1970)2 
M.L.J. 193, for the proposition that from long 
cohabitation a marriage can be presumed. 

9. It is argued that in the plaint, particulars of 
marriage suchas the date, month and year, and the 
place has not been given and even after filing the 
written statement contending that the third 
defendant was not married to Varada Odayar and 
she was only a concubine of his, the plaintiff has 
not chosen to give the necessary particulars of the 
marriage and this would show that the alleged 
marriage must be not true. But it has been clearly 
averred inthe plaint that the third defendant is the 
second wife of Varada Odayar, and the plaintiff 
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was born to him. Therefore non-mentioning of 
the particulars of marriage in the plaint is not so 
material as contended for the appellants-defen- 
dants. 

10. It is then contended that to have the presump- 
tion of legal marriage, besides long cohabitation, 
it must also be proved that the man and woman 
lived as husband and wife, and there is no such 
proof in the present case. But long cohabitation 
for over three decades and begetting as many as 
four children itself would show that they lived as 
husband and wife, and as such no special evidence 
in this regard is called for. A reading of the above 
said ruling Raghuvir Kumar v. Smt.D.P.Shanmugha 
Vadivu, (1970)2 M.LJ. 193, relied on by the trial 
court would show that no such evidence is neces- 


sary. 
11. It is further argued that no presumption of 
marriage out of long cohabitation would arise in 
the case of second marriage. But a similar plea 
taken in the same Division Bench case Raghuvir 
Kumar v. Smt.D.P.Shanmugha Vadivu (1970)2 
M.L-J. 193, has been repelled by the learned judges 
stating that- 
“In our opinion the mere factthat there was an 
earlier marriage subsisting in this case, it can- 
not be considered sufficient to rebut the pre- 
sumption of a marriage arising out of long 
cohabitation and repute”. 
I am in complete agreement with this view 
expressed by the Division Bench. 
Another piece of evidence that may be considered 
is that the plaintiff has sent a notice dated 5.5.1978, 
a copy of which is Ex.A-1 stating that the plaintiff 
is the son born to Varada Odayar through his 
second wife, and claiming partition of the proper- 
ties left by Varada Odayar, and to this no reply has 
been sent for six months when the suit was filed. 
Thus considering, I agree with the finding of the 
trial court that the third defendant was the legally 
wedded wife of Varada Odayar. 
12. Taking up the second point, as already stated, 
from the evidence one can come to the conclusion 
that the marriage took place in or about 1946 and 
not after 1949 when the Madras Bigamy Preven- 
tion Act came into force. There is nothing even to 
suggest that the marriage should have taken place 
subsequent to 1949. Therefore the trial court is 
also correct in holding that the marriage had taken 
place before the Madras Bigamy Prevention Act, 
1949, 
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13. Regarding the third point that in anyevent the 
defendants 1 and 2 have prescribed title to thesuit 
properties by ouster, there is absolutely no evi- 
dence regarding this. Hence rightly the trial court 
has rejected this contention taken before it. Thus, 
I find no merit in the appeal. 

14. As regards cross objection no argument was 
advanced. 

15. In the result, the appeal is dismissed with costs. 
The cross objection also is dismissed. No costs. 


BS. 


Appeal and cross objection dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 

C.M.P.No.3918 of 1993 in App.S.R.No.83501 of 
1992 8th July, 1993. 

Vellachi Ammal and others ... Petitioners 


v. 

The Superintending Engincer (South Arcot Divi- 
sion North) Office of the Superintending Engi 
neer, TNEB., Villupuram ... Respondent. 


Civil Procedure Code (V of 1908), O.44, Rule 1, read 
with O.33, Rule 5(f) - Limitation Act (XXXVI of 
1963), Art.72 - Suit for recovery of compensation 
from Tamil Nadu Electricity Board for death of 
petitioner’s husband due to electrocution through a 
live wire of Board - Act oromission making place on 
9.12.1972 - Suit filed on 12.10.1988 - Suit dismissed 
by trial Court as barred by limitation - Permission to 
file appeal as indigent person - If can be granted. 

According to 0.44, Rule 1 of the Civil Procedure 
Code, the petitioners may be allowed to appeal as 
indigent persons subject, in all matters, to the 
provisions relating to suits by indigent persons in 
so far as these revisions are applicable. So 0.33, 
Rule 5 is also applicable when permission is sought 
for to prefer an appeal as an indigent person. 0.33, 
Rule 5(f) says that the Court shall reject an appli- 
cation for permission to sue as an indigent person 
where the allegation made by the applicant in the 
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application show that the suit would be barred by 
any law for the time being in force. According to 
Art.72 of the Limitation Act, the period of limita- 
tion is one year from the date when the act or 
omission takes place. According to the learned 
counsel, in the present case, the ‘omission’ con- 
sists in the respondents leaving the live wire in the 
public place which resulted in the death of the 
plaintiffs husband on 9.12.1972. If that is so, 
omission, if at all, could only be on 9.12.1972. 
Therefore, it is clear that long back the suit ought 
to have been filed on or before 9th December, 
1973, even from the very allegations in the plaint. 
But the suit was filed only on 12.10.1988. There- 
fore, pursuant to what is stated in 0.44, Rule 1 
read with 0.33, Rule 5(f) of Civil Procedure Code, 
this petition seeking permission to file appeal as 
an indigent person has to be dismissed. 
[Paras. 1, 3 & 4] 

Cases referred to: 
Hanifa Bai v. Haji Siddick BuiManiji Sait, I.L.R. 30 
Mad. 547. [Para. 4] 
Bhajjav. Muhammad Said Khan, LL.R. 54 All. 525. 
[Para. 4] 
Govindaswami Pillai v. The Municipal Council, 
Kumbakonam, I.L.R. 41 Mad. 620. [Para. 4] 
Vijai Pratap Singh v. Dukh Haran Nath Singh, 
ALR. 1962 S.C. 941. [Para. 4] 
Application under 0.44 of Act V of 1908, to 
permit the petitioners to file the Appeal Sr No83501 
of 1992 as indigent person sought to be preferred 
to this Court against the decree of the Court of the 
Subordinate Judge, Villupuram, dated 24.9.1991 
and passed in O.S.No.86 of 1989. 
A.Thamizharasan, for Petitioners. 
The Court made the following 
ORDER: This petition seeks permission for the 
petitioners to file the Appeal SR.No.83501 of 
1992 against O.S.No.55 of 1989 on the file of Sub 
Court, Villupuram as indigent persons. Nb doubt, 
the trial court in O.S.No.55 of 1989 has held that 
the said suit is barred by limitation and hence this 
appeal by the plaintiffs. Though in the suit the 
plaintiffs were allowed to sue as indigent persons, 
they cannot automatically get similar permission 
in this appeal also. So far as appeals by indigent 
persons, O.44, Rule 1, Civil Procedure Code pro- 
vides as follows: 

“Any person entitled to prefer an appeal, who 

is unable to pay the fee required for the memo- 

randum of appeal, may present an application 


I] 
accompanied by a memorandum of appeal, 
and may be allowed to appeal as an indigent 

ı person subject, in all matters including the 
presentation of such application, to the provi- 
sions relating to suits by indigent persons in so 
far as those provisions are applicable”. 

So, according to this Rule, the petitioners may be 

allowed to appeal as indigent persons subject, in 

all matters, to the provisions relating to suits by 
indigent persons insofar as those provisions are 
applicable. So, 0.33, Rule 5 also is applicable 
when permission is sought for to prefer an appeal 
as an indigent person. O.33, Rule 5(f) says that 

“The court shall reject an application for permis- 

sion to sue as an indigent person where the allega- 

tions made by the applicant in the application 
show that the suit would be barred by any law for 
the time being in force. 

2. “No doubt, in considering this petition I should 

not take into account the decision that has been 

given by the court below holding that the suit is 
barred by limitation. But I should take into 


account only the allegations made by the petition- 


For compensation for doing 
or for omitting to do an act 
alleged to be in pursuance 
of any enactment in force 
for the time being in the 
territories to which this 

Act extends. 


So, according to this Art.72, the period of limita- 
tion is one year from the date when the above 
referred to act or omission takes place. According 
to the learned counsel in the present case the 
“omission” consists in the respondent leaving the 
live wire in the public place which resulted in the 
death of the first plaintiffs husband. If that is 
- so,omission if at all could only be on 9.12.1972. 
Therefore it is clear the long back the suit ought to 
have been filed by on or before 9th December, 
1973 itself even from the very allegations in the 
plaint. 

4. Therefore, pursuant to what is stated in order 44 
Rule 1 read with O.33, Rule 5(f) of Civil Proce- 
dure Code, this petition has necessarily to be 
dismissed. In this regard, I am also supported by 
another decision rendered by this Court reported 
in Hanifa Bai v. Haji Siddick BuiManji Sait, LL.R. 
30 Mad. 547, which no doubt did not relate to the 
above said clause “F”, the provision in the old 
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ers originally in their application seeking permis- 
sion to file the suit as indigent persons. Taking 
those allegations I find that the suit has been laid 
to recover compensation from the Tamilnadu Elec- 
tricity Board, the defendant-respondent for the 
death of the first petitioner’s husband due to 
electrocution through a live wire of the defendant- 
respondent. But the said electrocution took place 
as per these allegations on 9.12.1972 itself, while 
the suit was filed only on 12.10.1988 ie., about 14 
years after. No doubt, it is narrated in the plaint 
that after the abovesaid electrocution, there were 
correspondences between the plaintiffs and the 
defendant-Electricity Board and that only finally 
on 31.10.1987 the defendant-Electricity Board 
refused to entertain the abovesaid compensation 
claimed. So, according to the plaintiffs, the time 
begins to run only from 31.10.1987. 

3. The learned coungol for the petitioners relied 
on Art.72 of the Limitation Act. Whether that 
Article would be applicable to the present case is 
itselfa moot question. Anyway that prescribes one 
year time limit. The said article runs as follows: 


when the act 
or omission 
takes place. 


Code corresponding to the present clause “A” in 
0.33, Rule 5 Civil Procedure Code. No doubt, the 
learned counsel for the petitioners cited before 
me Bhajja v. Muhammad Said Khan, I.L.R. 54 All. 
525, Govindaswami Pillai v. The Municipal Coun- 
cil, Kumbakonam, LL.R. 41 Mad. 620,. Vijai Pratap 
Singh v. Dukh Haran Nath Singh, ALR. 1962 S.C. 
941. So far as Vijai Pratap Singh v. Dukh Haran 
Nath Singh, A.LR. 1962 S.C. 941 is concerned, it 
only says that in such circumstances the court has 
only to see the allegations made in the petition 
seeking to sue as an indigent person. I have also 
taken, only the allegations in the original petition 
filed by the plaintiffs seeking permission to sue as 
indigent persons. The other two decisions have no 
applications at all to the present case. Therefore, 
this petition is dismissed. However, 3 (three) months’ 
time is given for payment of Court-fee. 


BS. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Bellie, J. 


S.A.No.2246 of 1986 and Cross Objection 


Ist April, 1993. 
S.Govindasamy Naidu and others ...Appellants 
Vv. 
Poorna Valli and others ... Respondents. 


(A) Tamil Nadu Hindu Religious and Charitable 
Endowments (XXII of 1959), Secs.6(18) and (20) - 
Temples belonging to thousand Yadhavas Commu- 
nity - Members of community using temples as of 
right as a place of public religious worship - Temples, 
whether ‘temples” and ‘religious institutions’. 

The defendants admit that the temples belonged 
to ‘Thousand Yadhavas’ community. They further 
admit that the temples are old ones. It is undeni- 
able that ‘Thousand Yadhavas’ community is a 
section of the Hindu Community. It is also unde- 
niable that the members of this community use the 
two temples as of right as a place of public reli- 
gious worship. Therefore, clearly thesuit temples 
come under the definition of ‘temple’ in Sec.6(20) 
of the Hindu Religious and Charitable Endow- 
ments Act and therefore, it is a religious institu- 
tion within the meaning of Sec.6(18). /Para. 10] 
(B) Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXII of 1959), Sec.34 - Trusts 
administering religious institutions - Sale of trust 
properties by - Validity of. 

The temples being religious institutions and there- 
fore the trust being public trusts they would be 
governed by the provisions of the Hindu Religious 
and Charitable Endowments Act. Sec.34 of the 
Act lays down inter alia, that any sale of any reli- 
gious institution shall be null and void unless it is 
sanctioned by the Commissioner as being neces- 
sary or beneficial to the institution. /Para. 12] 
(C) Civil Procedure Code (V of 1908), Sec.92 - 
Worshippers in temples - If can maintain suit for 
purpose of preserving properties endowed to the 
temple. 

It is now well-settled law that worshippers in the 
temple can maintain suit for the purpose of pre- 
serving the properties endowed to the temple or 
otherwise. [Para. 13] 
Cases referred to: 
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Thayoth Puthiyapurayil Ayisomma v. Choolal 
Puthiyapurayil Kunhali and others, (1957)1 MLJ. 
5: ALR. 1957 Mad. 674. [Para. 10] 
Amir Janv. Shaik Sulaiman Sahib, (1968)2 M.L.J. 
559. [Para. 13] 
Periya Guruswamy v. The Kaliamman Koil of Arun- 
thathiar, A.I.R.1971 Mad.278. [Para. 13] 
Bishwanth v. Sri Thankur Radha Bailabhji, ALR. 1967 
S.C. 1044, [Para 13] 
T.L.Ram Mohan, for Appellants. 
K Vaitheeswaran, for Respondents. 
The Court delivered the following 
JUDGMENT: The suit which was filed for decla- 
ration, injunction and possession was dismissed 
by the trial court but the first appellate court has 
decreed the suit for declaration but dismissed it 
regarding permanent injunction and possession. 
This second appeal is filed by the defendants. The 
plaintiffs have filed the cross objection. 
2. Thesuit has been filed by the plaintiffs on behalf 
of themselves and as representatives of “Thou- 
sand Yadhavas Community”, Madurai, on the 
following allegations: 
Sri Ramaswamy temple and Sri Navaneethakrish- 
naswamy temple which are in North Masi Street, 
Madurai town are under the management of the 
Devasthanam of “Thousand Yadhavas” 

(Amb SLO wingeurtecr) 
These temples belong to the community of ‘Thou- 
sand Yadhavas’ who are mainly residents of Madurai 
Town and other places in Madurai District. Thou- 
sand Yadhavas’ community forms a considerable 
section of the Hindu community. The temples are 
old ones and members of the public take part in its 
festivals. These temples are public temples. The 
plaintiffs are members of the Thousand Yadhavas’ 
community and worshippers of the deities in these 
temples. 
The first plaintiffis the wife ofone Krishna Konar, 
son of Palaniandi Konar. Her husband Krishna 
Konar had a brother by name Lakshmana Konar. 
The second defendant is the wife of the said 
Lakshmana Konar. Palaniandi Konar, father of 
Krishna Konar and Lakshmana Konar had a brother 
by name Alagappa Konar. Alagappa Konar hada 
son by name Arumugha Konar who died unmar- 
ried in 1979. Palaniandi Konar and Alagappa Konar 
had endowed properties under registered trust 
deeds dated 7.10.1905, 1.2.1908 and 21.6.1911 for 
the purpose of pooja services in the said two 
temples. The trust deeds specifically enjoins that 
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any alienation by the executants of the trust deed 
ortheir eume heirs would be invalid. The 
first plaintiff being the wife of one of the heirs of 
the founders ie., Palaniandi Konar’s son Krishna 
Konar, she is entitled to take part in the trust and 
she is interested in its performances. She is so 
entitled even as a worshipper in the temples. The 
plaintiffs 2 to 4 also as worshippers in the temple 
are interested in the proper performances of the 
trust. The first plaintiff was taking part in the 
conduct of the trust and in this respect she has 
been relying upon Lakshmana Konar, the hus- 
band of the second defendant and Arumugha Konar. 
Recently Arumugha Konar died in 1979. Taking 
advantage of this the defendants are manoeuver- 
ing to bringabout fraudulent documents for alien- 
ating the trust properties to make illegal gain for 
themselves. The second defendant being a help- 
less lady she is virtually under the control of the 
third defendant and they are negotiating with the 
first defendant for sale of the properties. The trust 
properties having been endowed in favour of the 
abovesaid two temples none of the defendants has 
any right to deal with the properties or to alienate 
them. For these reasons the plaintiffs had to file 
the suit for declaration that the trust in question is 
a public one and for injunction restraining the 
defendants 2 and 3 from alienating the properties 
of the trust and for possession of the trust proper- 
ties from the defendants. Subsequent to the suit 
the fifth plaintiff has been impleaded as an heir 
succeeding to the first plaintiff who died during 
the pendency of the suit and the first plaintiffs 
rights in the trust has devolved on the fifth plain- 
tiff under a Will executed by her dated 1.4.1983. 
3. As against this the first defendant has filed a 
written statement and defendants 2 and 3 have 
filed a separate written statement. The first defen- 
dant would contend that on enquiry he was made 
to understand that the suit property belonged to 
the private family trust of defendants 2 and 3 and 
they could for the purpose of raising more funds 
for the trust services sell the suit property and 
purchase other properties which would yield more 
income, and only then he entered into an agree- 
ment to purchase the suit property. 

4. The defendants 2 and 3 in their written state- 
ment would admit that the two temples are 
ancient ones and they belong to the “Thousand 
Yadhavas”. They would contend that this commu- 
nity is a distinct and separate community capable 
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of being ascertained at any time. They would fur- 
ther contend that the temples in question are 
private temples of that community. They would 
further contend that the trust is purely a private 
trust. The second defendant being the wife of the 
deceased Lakshmana Konar son of Palaniandi 
Konar, one of the original founders of the trust, 
and also Arumugha Konarson of Alagappa Konar 
were the trustees. Thesaid Arumugha Konar died 
on 7.1.1979 without issues but nominating the 
third defendant, a pangali ofhis as the successor to 
the office of the trusteeship. Thus the defendants 
2 and 3 are the trustees. 

After the death of Krishna Konar his wife, the first 
plaintiff, her mother-in-law, and Lakshmana Konar, 
the second defendant’s husband entered into a 
registered family arrangement under a deed dated 
22.5.1947 and in that the first plaintiff had relin- 
quished all her rights, in the joint family proper- 
ties including the trust properties. In the circum- 
stances the first plaintiff cannot claim any right in 
the suit properties, nor is she entitled to question 
the actions of these defendants. The plaintiffs 2 to 
4 have no right in the trust property and they have 
no locus standi to question these defendants. They 
denied that the plaintiffs 2 to 4 are worshippers of 
the deities in the temples and they contended that 
they do not admit that they are interested in the 
management of the temples. The plaint mentioned 
two temples are not the subject-matter of dispute, 
and the right of the worshippers in the said temples 
is not the question that arises for consideration in 
the suit. The suit properties because of the houses 
built around them have become house sites and 
unfit for cultivation and the cultivation has 
become not possible and therefore the income 
from the lands has dwindled. With such meagre 
income it may not be possible to carry out the 
services. Therefore, it has become necessary that 
these lands are sold and income-yielding agricul- 
tural lands are purchased. Thus the intended sale 
by these defendants to the first defendant is a bona 
fide act of administration of the services and thus 
itis for the benefit of the trust, and it is not in any 
way detrimental to the trust. The plaintiffs 1 to 4 
offered low price to which these defendants did 
not agree and hence infuriated the plaintiffs have 
filed the suit. The allegation that the third defen- 
dant is a stranger to the trust is without any sub- 
stance. Therefore, thesuit is liable to be dismissed. 
5. The trial court on consideration of the several 


392 


issues framed for decision in the case held that the 
trust is a private trust as contended by the defen- 
dants, and that the plaintiffs 2 to 4 are not neces- 
sary parties and the plaintiffs’ claim that they can 
file thesuit as worshippers of the temple cannot be 
accepted. It further held that the plaintiffs’ claim 
that the deceased first plaintiff has executéd a Will 
\in favour of the fifth plaintiff bequeathing her 
right in the suit trust is not true. It also held that 
the contention of the defendants that under a 
family arrangement dated 22.5.1947 the first plain- 
tiffhas lost her right in the suit trust is true, It then 
held that the alleged Will executed by Arumugha 
Konar in favour of the third defendanton 7.1.1979 
is true and binding on the plaintiffs. It further held 
that the defendants 2 and 3 are competent to 
executea sale deed in respect of the suit properties 
ahd the proposed sale will be in the interest of the 
trust. On these findings the trial court dismissed 
the suit. 
6. On appeal the appellate court appears to have, 
considering the decision rendered in O.S.No.66 of 
1960 on the file of the Sub Court, Madurai, and 
also the evidence in the case, held that the two 
temples are public temples and the trust is also a 
public trust. It further held that the plaintiffs can 
maintain thesuit as worshippers of the temple. On 
these findings the appellate court has given a 
decree declaring that the suit trust is a public trust. 
It then held that the defendants cannot convey the 
trust property as without obtaining sanction from 
the Hindu Religious and Charitable Endowments 
Board. However the appellate court has not given 
a decree of injunction prayed for. The appellate 
court then held that the plaintiffs are not entitled 
to possession. Thus the appellate court granted 
the only relief of declaration that the suit property 
is a public trust and in other respects it dismissed 
the suit. 
7. Aggrieved, the defendants have filed the appeal 
against the decree declaring the suit trust as public 
trust. The plaintiffs also have filed cross objec- 
tions against dismissal of the suit regarding the 
other reliefs prayed for. 
8 Now in the appeal, Mr.T.L.Ram Mohan, learned 
counsel appearing for the appellants-defendants 
contends that the trial court only on the basis of a 
finding in an earlier suit O.S.No.66 of 1960 hold- 
ing that the suit temples viz., Sri Ramaswamy 
temple and Sri Navaneethakrishnaswamy temple 
are public temples, held in this case also that the 
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suit temples are public temples, but in the appeal 
against the decision in O.S.No.66 of 1960 a Divi- 
sion Bench of this Court has set aside the said 
finding of the trial court in O.S.No.66 of 1960and 
has held that the question whether the temples 
were private temples or public temples has to be 
decided by the Deputy Commissioner, Hindu 
Religious and Charitable Endowments, and there- 
fore the finding of the trial court in this case that 
the suit temples are public temples is erroneous in 
law. 
9. On a perusal of the copy of the judgment in 
O.S.No.66 of 1960 which has been marked as 
Ex.A-14 in this case I find that that suit was filed 
for framing of a scheme for the administration of 
the said temples and for accounts by the then 
trustees of the temple, and that suit was filed on 
the allegation that the temples were private temples. 
It was contended by the defendants that the temples 
were public temples and in view of the provisions 
of the Hindu Religious and Charitable Endow- 
ments Act the suit was not maintainable. It was in 
these premises the trial court held that the two 
temples were public temples. 
10. But the present case does not relate to the 
administration of the temples. It purely concerns 
with the trust created by Palaniandi Konar and 
Alagappa Konar. This position is made clear by 
the defendants themselves im paragraph 8 of the 
written statement filed by defendants 2 and 3 
Stating that, 
“The plaint mentioned Sri Ramaswamy and 
Sri Navaneethakrishnaswamy Koil is not the 
subject-matter of dispute and the right of a 
worshipper of the said temple is not the ques- 
tion that arises for consideration in this suit.” 
Ofcourse the plaintiffs have filed the suit on the 
basis that the suit temples are public temples, and 
as regards this the defendants would say in the 
written-statement that they are private temples,- 
but from the facts stated by the defendants them- 


. selves in the written statement it is apparent that 


the temples are public temples and the defendants 
would say that these are private temples just for 
the sake of denying the plaint allegations that the 
temples are public temples. 

According to the plaintiffs the two temples are 
ancient temples and they belonged to the “Thou- 
sand yadhavas’ community which forms a consid- 
erable section of the Hindu Community,. In para- 
graph 2 of the written statement the defendants 2 
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and 3 would state that, 
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As already stated above, the present suit is not for 


“It is true that the parties belong to Thou- 4 declaration that the two temples are public 


sand Yadhavas’. It is also true that the temples 
of Sri Ramaswamy and Sri Navaneethakrish- 
naswamy situated in North Masi Street 
belongs to the said Thousand Yadhavas who 
are mainly residing in Madurai and other vil- 
lages in Madurai District. The said thousand 
Yadhavas Community is a distinct and sepa- 
rate community, capable of being ascertained 
at any time. The temple in question is only a 
Private temple of the said Community. By no 
stretch of imagination the said temple can be 
called as a public temple.” 
Thus the defendants admit that the temples 
belonged to ‘Thousand Yadhavas’ community. 
They further admit that the temples are old ones. 
It is undeniable that ‘Thousand Yadhavas’ com- 
munity is a section of the Hindu Community. It is 
also undeniable that the members of this commu- 
nity use the two temples as of right as a place of 
public religious worship. Therefore clearly the 
suit temples come under the definition of “temple” 
in Sec.6(20) of the Hindu Religious and Chari- 
table Endowments Act, hereinafter referred to as 
the Act, and therefore it is a religious institution 
within the meaning of Sec.6(18). Therefore, even 
from the pleadings of both sides it is manifest that 
the temples are public temples or public religious 
institutions, and hence there is no question of 
going to the Hindu Religious and Charitable 
Endowments Board for decision whether the 
temples are public temples or private temples. 
In the written statement no plea has been raised 
that the court has no jurisdiction to try the suitand 
that the character of the temples should be deter- 
mined by the Board under Sec.63 of the Act, or 
that Séc.108 of the Act operates as a Bar to the civil 
court entertaining the suit. The second defendant 
as D.W.1 has unequivocally rather asserted that 
“in both the temples the Hindus worship Kallala- 
gar, and it is not correct to say that only the 
Yadhavas worship and the temples belong to them 
only”. In Thayoth Puthiyapurayil Ayisomma v. 
Choolal Puthiyapurayil Kunhali and others, (1957)1 
M.LJ.5:A.LR. 1957 Mad. 674,a Division Bench of 
this Court has clearly laid down that the civil court 
has jurisdiction to decide whether a particular 
institution is a public temple or not when such 
question arises incidentally to other disputes in 
the suit before the court. 
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temples or private temples, but for declaration 
that the suit trust is a public trust and for injunc- 
tion against the defendants and for delivery of the 
trust properties to the plaintiffs. Hence the ques- 
tion whether the two temples are public temples 
or private temples only incidentally arises, and 
therefore in view of the Division Bench decision 
referred to above the question whether the temples 
are public or private can be as an incidental issue 
decided in this suit. The facts stated above clearly 
leads to one and only conclusion that the temples 
are public temples. Thus I find no merit in the 
argument of Mr. Ram Mohan. 

11. Now, the question to be considered is whether 
the first appellate court is not correct in declaring 
that the suit properties are trust properties 
endowed in favour of the temples in question. I 
think there is absolufely no difficulty in holding 
that the first appellate court is correct in its find- 
ing. The three trust deeds Exs.A-2, A-3 and A-4 
respectively dated 1.2.1908, 21.6.1911 and 12.12.1915 
clearly read that the suit properties have been 
endowed to the temples in question. It is clearly 
said that the trustees shall perform with the 
income from the suit properties the services in 
connection with the ‘Kotu Thiruvizha’ in Nava- 
neethakrishnaswamy temple, Thirukkan during 
Kallalagar’s return journey in Oor Thoppu in 
Tallakulam, Madurai Taluk at the time of Chitra 
Festival and other trusts specified in these docu- 
ments. The document further provides that in case 
the trustees fail to perform the services the Devast- 
hanam of ‘Thousand Yadhavas’ can take posses- 
sion of the properties and itself perform the serv- 
ices. The recitals in the said documents further 
show that the entire amount shall be utilised for 
the said services, and they do not speak of any 
surplus amount. It is therefore manifest that the 
suit properties are trust properties endowed to 
the temples. This is the declaratory relief sought 
for in the suit which has been granted by the first 
appellate court against which defendants 1 to 3 
have filed the second appeal. In fact for this decla- 
ration the question whether the two temples are 
public temples or private temples is immaterial. 
Therefore there is absolutely no merit in the sec- 
ond appeal. 

12. Coming to the cross objections, we have to 
éonsider whether the first appellate court is wrong 
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in denying the relief of injunction to the plaintiffs 
against the defendants. If the temples are private 
temples and the trust is a private trust, then the 
plaintiffs may not be entitled to the injunction 
unless they show mala fide on the part of the 
defendants in selling the trust properties. But we 
have seen above that the temples are public temples 
and they are therefore religious institutions within 
the meaning of the Hindu Religious and Chari- 
table Endowments Act. Therefore, the endow- 
ment of the properties to the temples are also 
public trusts. This being the position the question 
is whether the defendants will be entitled to sell 
the trust properties. 

The temples being religious institutions and there- 
fore the trust being public trusts they would be 
governed by the provisions of the H.R. & CE. 
Act. Sec.34 of the Act lays down inter alia that any 
sale of any religious institution shail be null and 
void unless it is sanctioned by the Commissioner 
as being necessary or beneficial to the institution. 
It is not the case of the defendants that they have 
obtained such sanction from the Commissioner. 
Therefore any sale by them would be null and void. 
In this view of the matter the plaintiffs will be 
entitled to the injunction prayed for, but this is 
subject to the decision of the question whether the 
suit filed by the plaintiffs is not maintainable as 
contended by the defendants. 

13. Regarding the maintainability of the suit by 
the plaintiffs, itis not in dispute that the deceased 
first plaintiff was and the other plaintiff are members 
of the ‘Thousand Yadhavas’ community. It is 
common case that the suit temples belong to that 
community. The plaintiffs claim that the first plaintiff 
was and the other plaintiffs are worshippers in the 
temples. The suit has been filed by the plaintiffs 
representing the entire members of the commu- 
nity. In the written statement it is just stated that 
the plaintiffs are not worshippers. But the fact that 
the plaintiffs are the members of the community 
to which the temples belong and they have filed 
the suit on behalf of themselves and also repre- 
senting the other members of the community 
complaining that the defendants are trying to 
alienate the said trust properties which would be 
detrimental to the interest of the temples, would 
unequivocally show that they are indeed worship- 
pers in the temples. We have seen above that the 
trust is created endowing the properties to the 
temples for the purpose of doing certain services 
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(Kattalais) in respect thereof. Therefore as wor- 
shippers of the temples the plaintiffs are certainly 
interested in the administration of the trust. 
It is now well settled law that worshippers in the 
temples can maintain suit for the purpose of pre- 
serving the properties endowed to ithe temple or 
otherwise. In Amir Jan v. Shaik Sulaiman Sahib 
and others, (1968)2 M.L.J. 559, Alagiriswami, J. 
has laid down that, 
“There is ample authority for the proposition 
that where the trust property has been alien- 
ated by the trustee and is in wrongful posses- 
sion of a trespasser, it is open to any worship- 
per to maintain a suit even for possession, if 
there is no lawful trustee.” 
In Bishwanth and another v. Sri Thankur Radha 
Bailabhji and others, A.I.R.1967 S.C. 1044, as 
regards alienation effected by the shebait acting 
adversely to the interest of the idol, the Supreme 
Court said that, 
“Even a worshipper can file the suit, the - 
reason being that the idol is in the position of 
a minor and when the person representing 
leaves it in a lurch, a person interested in the 
worship of the idol can certainly be clothed 
with an ad-hoc power of representation to 
protect its interest.” 
It has been similarly held in Periya Guruswamy v. 
The Kaliamman Koil of Arunthathiar, A.I.R.1971 
Mad.278 also. Therefore as the worshippers of the 
temples the plaintiffs can maintain the suit even if 
they had no right under the endowment itself as 
heirs of the founders -of the trust as claimed by 
them which the defendants would deny. 
14, What remains in the question whether the 
plaintiffs will be entitled to possession of the suit 
properties,. If the defendants with the mala fide 
intention have disposed of or are attempting to 
dispose of the trust properties, may be the plain- 
tiffs can seek possession of the property for the 
purpose of safeguarding the interest of the temples. 
But if no such mala fide is proved, then there will 
be no justification in the plaintiffs’ claim for pos- 
session of the trust properties. 
According to the plaintiffs the defendants are 
trying to dispose of the trust properties without 
any right with a view to make unlawful gain for 
themselves and not with any bona fide intention to 
do good to the temples. But the defendants would 
contend that the present trust properties have 
become house sites, and cultivation therein has 
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become impracticable and therefore there is no 
sufficient income from the properties to do the 
services mentioned in the trust deeds, and the 
trust deeds themselves enable the trustees to sell 
the properties if the income from the properties is 
not sufficient for doing the services and purchase 
new properties which would yield sufficient 
income. There is no doubt that there is such a 
provision in the trust deeds. In fact a reading of 
Ex.A-4 dated 12.12.1915 shows that the founders 


ofthe trusts themselves havesoldsomeofthethen . 


trust properties and instead have purchased other 
properties for the trust. The second plaintiff as 
P.W.1 has clearly admitted as follows: 

, “It is true that the trust properties are chang- 
ing into house sites. Therefore it is true that 
there is no income from the trust properties. If 
the trust is to be preserved then it is necessary 
to sell these properties and purchase other 
properties which would yield income 
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It is manifest from these that no mala fide can be 
attributed to the defendants 2 and 3 in their agree- 
ment with the first defendant to seil the trust 
properties. 

However, as stated above, in vicw wof Sec.34 of the 
Hindu Religious and Charitable Endowments Act, 
for alienation of the trust properties the sanction 
of the Commissioner is to be obtained, and when 
such sanction is sought for, the Commissioner 
would decide as to whether the proposed aliena- 
tion would be necessary or beneficial to the 
institution viz., the temples. In this situation I do 
not think that the claim for possession of the suit 
properties by the plaintiffs from the defendants is 
justified. 

15. In the result, the decree passed by the first 
appellate court declaring that the suit trust is a 
public trust is confirmed. There will be a further 
decree for injunction restraining the defendants 2 
and 3 from alienating the trust properties without 
obtaining sanction from the Commissioner under 
Sec.34 of the Hindu Religious and Charitable 
Endowments Act. The claim. by the plaintiffs for 
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possession of the trust properties is dismissed. In 

these terms, the second appeal is dismissed, and 

the cross objection is partly allowed. There will be 

no order as to costs in both the appeal and the 

cross objection. 

BS. — Appeal dismissed/Memo of Cross- 
objection partly allowed. 


‘IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. : 
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Present: Abdul Hadi, J. 
S.A.No.1067 of 1982 Ist April, 1993. 
Kolandai ..Appellant 


(A) Transfer of Property Act (IV of 1882), Sec.52 - 
Collusion - Burden of proof - Entire evidence before 
court - Burden of proof, if relevant. 
(B) Transfer of Property Act (IV of 1882), Sec.52 - 
Specific Relief Act (XLVII of 1963), Sec.10 - Pendency 
of suit for specific performance of agreement to sell 
- Transfer of property during - Doctrine of lis pendens 
- If applies. 
(C) Transfer of Property Act (IV of 1882), Sec.52 - 
Specific Relief Act (XLVII of 1963), Sec.19- Suit for 
specific performance of agreement to sell - Pur- 
chaser of property during pendency of suit bona fide 
for value - If protected by Sec.52 - Purchaser, if a 
necessary party to suit for specific performance. 
(D) Civil Procedure Code (V of 1908), O.41, Rule 33 
- Plaintiff purchasing property from second defen- 
dant - Second defe t entering into oral 
ment to Sell the property to first defendant - Plaintiff 
filing suit for declaration of his title to suit property 
- Suit dismissed but decreed in appeal - Second 
defendant alone filing second appeal impleading 
first defendant as one of the respondents - First and 
second defendants being represented by same coun- 
sel - First defendant, if can be given proper relief in 
the second appeal. 
Held: The learned counsel for the appellant relief 
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on Hafiz Mohammed v. Swarup Chand, A.[R.1942 
Cal. 1 and Narayanan Nair Govindan Nair v. Nar- 
ayanan Nair Narayanan Nair, A.I.R. 1956 T and C. 
` 266 (D.B.) and Sec.44 of the Evidence Act to 
contend that the burden of proof in regard to the 
aspect of collusion is only on the plaintiff, who 
alleges collusion. In the light of these authorities, 
it may be stated that the burden is only on the 
plaintiff. But the question of burden of proof will 
not loom large when the entire evidence is before 
the court. [Para. 6] 
It has been held in Lakshmi Ammal v. S.Lakshmi 
Ammal, (1990)2 M.LJ. 192, relying on earlier 
decisions that Sec.52 of the Transfer of Property 
Act would operate even in the case of a specific 
performance suit. In such a suit also ‘right to 
immovable property is directly and specifically in 
question’, as spoken to under Sec.52. The learned 
counsel for the appellant also relied on Karhape- 
rumal Pillai v. Murugesam Pillai, (1976)2 M.L.J. 
349, where it has been held that Sec.52 operates 
even when transfer by way of lease is there pending 
suit for specific performance. [Para. 6] 

No doubt if the plaintiff had purchased the suit 
property before the filing of the specific perform- 
ance suit, the contention that he was protected by 
Sec.19 of thie Specific Relief Act may be consid- 
ered. But, once his purchase is after the specific 
performance suit, certainly Sec.52 will immedi- 
ately come into operation. The counsel relied on 
the decision in Chinna Vanan v. Alamelu, (1975)1 
M.L_J. 263, to contend that subsequent purchaser 
like him was protected andithat such a subsequent 
purchaser was a necessary party for sucha specific 
performance suit and that his non-impleading was 
fatal to the said suit. But his contention has no 
merit at all since, in the present case, the plaintiff 
is a subsequent purchaser after the filing of the 
specific performance suit and in which case Sec.52 
will certainly operate. While considering Sec.52, 
the fact that the plaintiff is a bona fide purchaser 
for value, even though established, has no rele- 
vance at all. The said counsel also could not place 
before the court any authority to the effect thata 
person who purchases, after the filing of a specific 
performancesuit as herein is a ‘necessary party’ to 
the said suit. On the other hand, this Court has 
held in Annapoorni Ammal v. Jayavelu, (1974)2 
M.LJ. 285, that the necessity for the presence of 
parties has to be determined with the rights of the 
parties as they existed on the date of filing of the 
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suit. In the said case also, after observing that a 
transfer pending litigation would be hit by Sec.52 
of the Transfer of Property Act, it was held that 
such a transferee’s presence was not necessary for 
an effective adjudication of all the questions 
involved in the litigation and that O.1, Rule 10, 
C.P.C., could not be invoked [Para. 9] 
In view of whatis contained in 0.41, Rule 33 of the 
Civil Procedure Code, the contention that since 
D-1 had not preferred a second appeal and only 
D-3 had filed this second appeal, no reliefcould be 
given to D-1, has no merit. Though D-1 is only one 
of the respondents in this second appeal, D-1’s 
counsel alone argued both for D-1 and D-3 
(appellant) at the request of D-3’s counsel him- 
self. Once D-3 has locus standi to prefer thesecond 
appeal as agreement-holder, there is no bar for the 
court, while disposing of the said second appeal by 
D-3, to give proper reliefs in accordance with 
0.41, Rule 33 of Civil Procedure Code even to the 
first defendant. [Para. 11] 
Cases referred to: 

Hafiz Mohammed v. Swarup Chand, A.I.R. 1942 
Cal. |. [Para. 6] i 

Narayanan Nair Govindan Nair v. Narayanan Nair 
Narayanan Nair, A.LR. 1956 Travancore and Cochin 
266. [Para. 6} 

Lakshmi Ammal v. S.Lakshmi Ammal, ( 1990)2 
M.LJ, 192. [Para. 6] ` 

Nagubaiv. Shama Rao, A.I.R.1956. S.C. 593: 1956 
S.CJ. 655: 1956 S.C.A. 959: 1956S.C.C. 321: 1956 
S.C.R.451: 1956 An.L.T. 1029. [Para. 7] 
Annapoorniammal v. Jayavelu, (1974)2 M.LJ. 285. 
[Para. 9] 

Thangavelu v. Thirumalaiswami, (1955)2 M.LJ. 
618: AIR. 1956 Mad. 67: 1955. M.W.N. 750: (1955)68 
L.W. 755: ILL.R. 1956 Mad. 697. [Para. 10] 
T.Dhanya Kumar, for Appellant. 

S.Sethurathinam, Senior Counsel for K.Kuppusamy, 
for Respondent No.1. 

Mrs.Chita Sampath for T.R.Rajagopalan, for 
Respondent No.2. 

A.S.Venkatachalamoorthy, for Respondent No.4. 
The Court delivered the following 
JUDGMENT: This second appeal by the 3rd 
defendant is against the reversing judgment in 
A.S.No.49 of 1981 on the file of the Subordinate 
Judge, Salem, decreeing the suit O.S.No.2587 of 
1973 on the file of District Munsif, Namakkal for 
declaration of plaintiff/1st respondent's title to 
suit property and consequential injunction thereon. 
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The plaintiff claimed title by purchase from the 
second defendant/3rd respondent under Ex.A-1 
dated 5.3.1969. 

2. Earlier, the second respondent/first defendant’s 
wife and children brought the suit property to 
court auction to realise their decree for mainte- 
nance against the first defendant and themselves 
purchased the suit property. Then, they sold it to 
the second defendant under Ex.A-5 dated 15.5.64. 
The second defendant in turn, entered into an oral 
sale agreement with the first defendant for selling 
the property to the first defendant and subse- 
quently D-1 also filed O.S.No.299 of 1967 against 
the 2nd defendant for specific performance of the 
said agreement. While the said suit was pending, 
the plaintiff purchased the suit property as stated 
above. The suit was dismissed on 16.7.1970 as 
borne out by Ex.A-2 judgment. Ex.B-1 is the copy 
of the suit register extract in relation to O.S.No.299 
of 1967. But, in the appeal filed by the first defen- 
dant herein A.S.No.29 of 1972, the suit was decreed 
ex parte on 23.3.1973 (Ex.A-3 is the judgment). 
The plaintiffherein soughtin 1.A.No. 26 of 1973 to 
get himself impleaded in the suit, after the said 
appeal was disposed of on 23.3.1973. The said LA. 
was dismissed on 4.12.1973 (Ex.A-4 is the order). 
Pursuant to the specific performance decree as 
stated above, thesale deed Ex.B-2 dated 18.2.1975 
was executed by the court on behalf of the second 
defendant and in favour of the first defendant. 

3. The trial court in dismissing the present suit 
O.S.No.2587 of 1973, applied the doctrine of lis 
pendens enunciated under Sec.52 of the Transfer 
of Property Act. No doubt, the plaintiff's conten- 
tion was that there was collusion between the first 
and 2nd defendants in relation to O.S.No.299 of 
1967 proceedings and that therefore Sec.52, Trans- 
fer of Property Act was not attracted, but the trial 
court found that thesaid collusion was not proved. 
However, the lower appellate court in A.S.No.49 
of 1981 held that the burden of proof of “no 
collusion” was on the defendants and that the said 
burden had not been discharged and that hence, 
the above said Sec.52 was not attracted. So it 
decreed the suit. Hence the second appeal by the 
3rd defendant who is the agreement holder from 
the first defendant in relation to the suit property, 
having earlier agreed to purchase the suit prop- 
erty from the 1st defendant. D-1 is the second 
respondent in this second appeal. In this second 
appeal D-1 & D-3 (R-2 and the appellant) said 
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together and in fact the counsel for R-2 actually 

represented both R-2 and the appellant and 

argued the appeal with the permission of the 
counsel for the appellant. 

4, The only main question in this second appeal is 

this: Whether there was collusion between D-1 

and D-2 in prosecuting O.S.No.299 of 1967 and 

the appeal therefrom. The main submission on 
behalf of the appellant as well as R-2 well as R-2 is 
that the lower appellate court erred in placing the ` 
burden of proof on the defendants. It is also pointed 
out that the lower appellate courterred in assum- 
ing that Ex.A-1 sale in favour of the plaintiff was 
only while A.S.No.29 of 1972 was pending. 

4-a. I may straight-away say that the lower appel- 

late court actually erred in observing that Ex.A-1 

sale was while A.S.No.29 of 1972 was pending. As 

already stated while Ex.A-1 was dated 5.6.1969, 

O.S.No.299 of 1967 was dismissed only subse- 

quently on 16.7.1970 ahd thereafter only AS.No.29 

of 1972 was filed. 

5. Regarding the burden of proof, since the entire 

evidence is before the court, the burden of proof 

may not loom large and it has to be only seen on 
the entire evidence let in, what conclusion could 
be reached. 

6. The relevant portion of Sec.52 runs as follows: 
“During the pendency in any coutt...... of any 
suit....... which is not collusive and in which any 
right to immoveable property is directly and 
specifically in question, the property cannot be 
transferred....... dealt with by any party to the 
suit......... so as to affect the rights of any other 
party thereto under any decree....... which may 
be made therein.” 

No doubt, the learned counsel for the appellant 

relied on Hafiz Mohammed v. Swarup Chand, AIR. 

1942 Cal. 1 and Narayanan Nair Govindan Nair v. 

Narayanan Nair Narayanan Nair, ALR. 1956 

Travancore & Cochin 266 (D.B.) and Sec.44 Evi- 

dence Act to contend that the burden of proof in 

regard to the above aspect of collusion, is only on 

the plaintiff who alleges collusion. In the light o 

these authorities, I may also state that the burden 

is only on the plaintiff. However, as I have already 
indicated the question of burden of proof will not 
loom large when the entire evidence is before the 
court and it is only to beseen whether on the entire 
evidence and other features of the case it can be 
said that O.S.No.299 of 1967 and the appeal there- 
from are collusive as spoken to in the above said 
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Sec.52. No doubt, on the other question whether 
with reference to a specific performance suit, the 
doctrine of lis pendens under sec.52 operates or 
not, there can be no dispute. I have held in 
Lakshmi Ammal v. S.Lakshmi Ammal, (1990)2 
M.L.J. 192 relying on earlier decisions that Sec.52 
would operate even in the case of a specific per- 
formance suit. In such asuit also “right to immov- 
able property is directly and specifically in ques- 
tion.” as spoken to under Sec.52. The, learned 
counsel for the appellant also relied on Kathape- 
rumal Pillai v. Murugesam Pillai, (1976)2 M.LJ. 
349, where it has been held that Sec.52 opérates 
even when transfer by way of lease is there pending 
suit for specific performance. 
7. Then, let me come to the actual question of 
collusion. The actual plea of the plaintiff in the 
plaint is that D-1 and D-2 collusively and fraud- 
ulently obtained the decree. In this connection, I 
may state that the Supreme Court has also stated 
that collusive suit differs from a fraudulent suit. In 
Nagubai v. Shama Rao, A.I.R.1956. S.C. 593: 1956 
S.C. 655: 1956 S.C_A. 959: 1956 S.C.C. 321: 1956 
S.C.R.451: 1956 An.L.T. 1029, where the relevant 
observation, while referring to Wharton’s Law 
Lexicon,on the word ‘collusion’, is as follows: 
“Tn such a proceeding, the claim put forward is 
fictitious, the contest over it is unreal, and the 
decree passed therein is a mere mask having 
the similitude of a judicial determination and 
worn by the parties with the object of con- 
founding third parties. But when a proceeding 
is alleged to be fraudulent, what is meant is 
that the claim made therein is untrue, but that 
the claimant has managed to obtain the verdict 
of the court in his favour and against his oppo- 
nent by practising found on the court. Such a 
proceeding is started with a view to injure the 
Opponent, and there can be no question of its 
having been initiated as the result of an under- 
Standing between the parties. While in collu- 
sive proceedings the combat is a mere sham, in 
\ a fraudulent suit it is real and earnest.” 
Despite this divergence in meaning between above 
said two expressions fraudulent’ and*‘collusive’, 
the plaintiff has chosen to plead ‘fraudulent and 
collusive’. If thesaid suit is fraudulent, it canang be 
collusive also. 
8. Anyway let us see whether there is evidence of 
collusion in this case. D-2 the defendant in 
O.S.No.299 of 1967 filed written statement in the 
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said suit, though he did not enter the witness box 
or examine any witness on his side. But, I found in 
Ex.A-2 the judgment in O,S.No.299 of 1967 the 
following passage: 
“The plaintiff as P.W.1 (D-1 in the present 
Suit........ This witness (P.W.1) admits that in 
cross-examination that he has to pay the amount 
within six months.” 
This shows that D-2, the defendant in that suit has 
also cross examined the plaintiff therein, Łe., D-1 
in the present suit. Further after the dismissal of 
the said suit, D-1 has also preferred an appeal 
A.S.No.29 of 1972 and though D-2 remained ex 


: parte in the said appeal, the appeal has been 


allowed only on merits. Whileso, Idon’t think that 
there is any scope for holding that there was 
collusion between D-1 and D-2 in the above said 
suit O.S.No.299 of 1967 proceedings. No doubt, 
the ipso ditt of P.W.1, the plaintiff herein the chief 
examination is that, 


“airn Goreb Ariu Hump germpre . 
Geittg) Qar riasr.” 


In the cross-examination P.W.1 has admitted as 
follows: 


prer Aruh euridusGungy BrsBH Cpa Aus 
OES Qe furgy... serb PA- A vAu 
mgb AGrrgb pipi Aima.. HTE 
E CinLiguireny (D2) staré, paru Cle Auto, 
TEMS GD HUGS. Argh Aam... cress 
Gb prian usr Dmak eAConpgib 
Homo. ankr Argun sled nugg 
arar pL ssw Seu Osthurgy. D1 & D2 HS 
SreureIe crosrect + Hteurgid Arla sri sl 
wurg. D1& id D2 Hib ACoT Sd Qama.” 


[emphasis supplied] 


Further, the plaintiff has also not taken any steps 
against D-2 subsequent to the decree in the other 
suit. If there was really any collusion, the plaintiff 
would have normally taken action against D-2. 
The lower appellate court erred in not considering 
the above said documentary and oral evidences 
and the other features in the case. From the above 
findings it cannot at all be concluded that there 
was collusion so as to render Sec.52 inapplicable. 
9. In the light of the above said features, the 
learned counsel for the respondent/plaintiff did 
not concentrate on the question of collusion- 
aspect at all, but began to argue that there was no 
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necessity to go into the question of applicability of 
Sec.52 since the plaintiffwas a bona fide purchaser 
for value without notice of the sale agreement in 
favour of the first defendant and he was protected 
by Sec. 19 of the Specific Relief Act. But, this 
argument has no merit at all. No doubt if the 
plaintiff had purchased the suit property before 
the filing of the specific performance suit, his said 
contention may be considered in the light of the 
said Sec.19. But, once his purchase is after the 
specific performance suit, certainly Sec.52 will 
immediately come into operation. The said coun- 
sel relied on the decision in Chinna Vanan v. 
Alamelu, (1975)1 M.LJ. 263, to contend that 
subsequent purchaser like him was protected and 
that such a subsequent purchaser was a necessary 
party for such a specific performance suit and that 
his non-impleading was fatal to the said suit. But 
his contention has no merit at all since, in the 
present case, the plaintiff is a subsequent pur- 
chaser after the filing of the specific performance 
suit and in which case 'Sec.52 will certainly oper- 
ate. While considering Sec.52, the fact that the 
plaintiff is a bona fide purchaser for value, even 
though established, has no relevance at all. The 
said counsel also could not place before me any 
authority to the effect that a person who pur- 
chases, after the filing of a Specific performance 
suit is a “necessary party” to the said suit. On the 
other hand, I find that this Court has held in 
Annapoomiammal v. Jayavelu, (1974)2 M.L.J. 285, 
that the necessity for the presence of parties has 
got to be determined with the rights of the parties 
as they existed on the date of filing of the suit. In 
the said case also, after observing that a transfer 
pending litigation would be hit by Sec.52, Transfer 
of Property Act, it was held that such a transferee’s 
presence was not necessary for an effective adjudi- 
cation of all the question involved in the litigation 
and that O.1, Rule 10, C.P.C., could not be 
invoked. 

10. The said learned counsel for the respondent/ 
plaintiff finally argued that since D-1 has not 
preferred a second appeal and only D-3 had filed 
this second appeal, no relief could be given to 
D-1. He’ pointed out that pursuant to the sale 
agreement by D-1 in favour of D-3 there was a 
specific performance suit by D-3. But decree for 
specific performance was not given, and only a 
charge-decree was given for the sale price agreed 
under the sale agreement and that such a charge 
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would not come under Sec.100 of Transfer of 
Property Act, it being not charge by operation of 
law. In this connection, he relied on Thangavelu v. 
Thirumalaiswami, (1955)2 M.L.J. 618: A.LR. 1956 
Mad. 67: 1955. M.W.N. 750: (1955)68 L.W. 755: 
LL.R. 1956 Mad. 697. But, this submission of the 
said counsel also has no merit. Even the above 
mentioned decision observed that even though 
such a charge would not come under Sec. 100, it 
was a charge of a different category. Therefore, it 
cannot be said that there was no valid charge at all. 
11. That apatt, in view of what is contained in 
0.41, Rule 33 of Civil Procedure Code also, the 
above said contention of the said counsel has no 
merit. As already indicated, though D-1 is only 
one of the respondents in this second appeal, 
D-1’s counsel alone argued both for D-1 and D 
(appellant) at the request of D-3’s counsel him- 
self. Once D-3 has locus standi to prefer the second 
appeal, as agreement-holder, there is no bar for 
the court, while disposing of the said second 
appeal by D-3, to give proper reliefs in accordance 
with 0.41, Rule 33 of C.P.C. even to the first 
defendant. 

12. The net result is, the judgment and the decree 
of the lower appellate court are set aside and the 
judgment and the decree of the trial court are 
restored and the second appeal is allowed. 


BS. . Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. ' 


Present: Thangamani, J. 
A.A.O.No.239 of 1986 31st March, 1993. 
„Appellant 


v. ' 
Employees’ State Insurance Corporation 
... Respondent. 


Madras Hotel Ashoka (P) Ltd. 


(A) Employees State Insurance Act (XXXIV. of 
1948), Sec.85-B - Determination of quantum of 
damages under - Powers of Employees State 
Insurance Corporation - Mitigating circumstances. 
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The determination of quantum of dantages is not 
to beasubjective determination. There must bean 
objective approach taking into account all the 
matters which are relevant therein. Such objective 
exercise must be reflected in the order. It is not 
possible to lay down any hard and fast rule as to 
what are the matters that would have relevance in 
fixing the quantum of damages under Sec.85-B. To 
lay down any formula in regard to such quantum 
would be to trespass upon the powers of the cor- 
poration which is to make its independent exer- 
cise in determining the quantum under Sec.85-B. 
However, the quantum must necessarily be 
related to the gravity of the penal element in the 
default on the part of the party. That, in turn, must 
depend upon the validity of the explanation the 
party may give for default. Other matters which 
may have relevance in determining how far the 
party has been indifferent or callous in meeting 
the obligations under the Act may also call for 
consideration. Ifa party is able to satisfy the Regional 
Director that though default has been committed 
by him, it was due to cireumstances beyond his 
control or that despite his best efforts he could not 
make the contribution in time, that would, cer- 
tainly, be a mitigating circumstance which would 
serve to soften the rigour of the penalty that may 
be imposed under the Section. [Para. 8] 
(B) Employees State Insurance Act (XXXIV of 
1948), Sec.85-B - Damages - Levy of - Insurance 
Court, if can dispense with recovery or delete or 
reduce the quantum of damages levied. 

The power to levy damages is discretionary. The 
section has only stated the maximum amount that 
can beso recovered. The power to levy and recover 
damages provided in Sec.85-B of the Act is in the 
nature of a quasi-penal provision. The proviso to 
Sec.85-B itself indicates that before recovering 
such damages, the employer should be given a 
reasonable opportunity of being heard. It postu- 
lates that there should be an adjudication in the 
matter. Since the failure to carry out the statutory 
obligation should be adjudicated by a quasi-judi- 
cial enquiry and the levy of damages is penal in 
character, such damages will not ordinarily be 
imposed unless the party obliged to pay the amount 
due acted either deliberately or in defiance of law 
or was guilty of contumacious or dishonest con- 
duct or acted in conscious disregard of its obliga- 
tion. The mere fact that the Corporation is 
empowered to recover damages does not mean 
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that the Corporation can act mechanically and 
without taking into account the facts and circum- 
stances of each case. Since the opportunity that is 
provided before recovering the damages should - 
be effective and meaningful, the authority 
empowered to levy damages should have the dis- 
cretion either to levy the damages or to dispense 
with the levy of the damages. The Corporation will 
not be justified in levying the damages in cases 
where the employer or the person who is bound to 
pay the amount in respect of the contribution 
payable in this regard is able to offer sufficient or 
cogent explanation for non-remittance or in cases 
where there is only a technical or venial breach of 
the provision of the Act or there exists bona fide 
circumstances which will point out that there was 
no deliberate omission on the part of the 
employer. In this perspective, it has to be held that 
the Insurance Court which is the.proper forum 
prescribed by the Act to adjudicate as to whether 
the order or proceeding initiated by the Corpora- 
tion to recover damages is justified, can evaluate 
the entire matter and ifit is satisfied that there are 
extenuating circumstances, it can dispense with 
the recovery of damages or delete or reduce the 
quantum of damages levied or afford such other 
relief which in its opinion is deserving in the 
circumstances. [Para. 9] 
Cascs referred to: 
Employees’ State Insurance Corporation v. Meecos 
Limited, 1980 K.L.T. 179. [Para. 8} 
Beema Manufacturers (P) Limited v. E.S.LC, (1990)2 
L.L.N. 24, (Para. 9] 
Hind Art Press v. E.S.I.C., (1989)2 L.L.N. 394. 
ara. 9] 
E.S.I.C. v. Sakthi Tiles, (1988)2 L.L.N. 468. 
[Para. 9] 
Appeal against the order of the Employees’ State 
Insurance Court (I Additional Judge), City Civil 
Court, Madras, dated 25.4.1985 in E.O.P.No.27 of 
1984. 
T.S.Gopalan, for Appellant. 
Miss Radha Srinivasan, for Respondent. 
The Court made the following 
ORDER: M/s.Madras Hotel Ashoka (P) Limited, 
Pantheon Road, Egmore, is the appellant herein. 
The Employees’ State Insurance Scheme was 
extended to hotels in Mádras City from 15.1.1977 
as per G.O.Ms.No.287, dated 3.7.1976. There are 
about 156 workmen in the appellant hotel. On 
14.2.1979 Inspector of the E.S.I. Corporation 


Hs 
inspected the ee aia and Supt his report f for 
the. period-from Janua ag LOTT, Q january, 1978. 
Pursuant te to.the same Ex. 2, ‘commnubictjon ¢ dat 
259,1978 was sent bythe Regional ¢ Office of ES, i 
Corporation. to “the, “Hotel, ang ‘submit 
report for the period from January, 1 977 to Find. 
ary, 1978. Pursuant to y the same EXP:2, comuni- 
.cation-dated, 25. 9, 1978 s was. sent, py th ‘the ‘Regional 
»Pfifiga, af ESL. Corporation tg. thie appellant pant 
ing oytithat there „has been a delay í of 76 days atid 
- 93 days in submission o} of See cards for. the 
-contzibution period enging., qa and, ‘97 
, respectively.. Tha appellant has 2 been requested 
„ło pay, interest SERS 147 60. iowards, late submis- 
sion- of, contribution ‘cards: as ‘laid ‘down ‘under 
_Regylation.31-A of E, Si. (General) Regulations 
-1930 at the rae: of 6%: -per annum for each: day Tof 
>: default or delay i in payment o; tof contributions. The 
sfommunication has ¢ also,pointed , out soje, “other 
omissions on the part of the appe t'On 14. 101978 ` 
¿theappellant:sent Ex P- 3 letter to the Corpota- , 
tion stating. that the $ S T "Scheme hasbeen newly 
introduced in., their, ‘Hotel, Bare, ‘starting, t ‘this 
„scheme, , thes, Office 4 nt, and. Accountant 
„went to, the e Mount Road Q ice, of, the, Çorpóta- 
Apandi too ook pecessaryinstructions in this regard. 
-Iņ addition to ESL Schemé,, they are implémént- 
"ing schethes like Employéés’ Provident Fup, Faiy y 
“Pension, „Scheme,, Employees, Dep jsit-link 
Ingyrance,Scheme, Salary. Savings | Like nsu jce 
. Schemė and § f Welfare Fund (Govt) i for oh 
_denefit of of their qworkers.. There “has s ‘been go Som: 
. delay in. sending. the  còntribútig n car . This a 
‚maiply due to the fact Uhl. while ino other ScHémes 
they simply Temitted into the Staté Bank, Of fidia, 
; the, contributions, of the ‘Management, ang’ 'ihe 
„employees, in ES. J. ‘Scheme | they bad { to ‘purchase 
1 535 000 stamps £ ‘anda fix thé same in the cards Se Sry | 
: _week, ( Qn many | ‘occasions ‘the State Bank Kadi ho 
stock of ‘stamps | ‘of their x quirement. The äppel- 
„dant, however, assured jhe, BS AKON, ration tË that 
; _they.x would send the contribution ca cards i in time’ in 
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‘communication was sent by the Corporation, to 
‘the’ appéliant” till'14.7:1982EXP-7 i$ the'tefter 
addressed to tHe appêllantbý thé Corporatióñ on 
14.7. 1982, fegatdinip’ this inspection: Thiset 
‘Teads thatas për Regulation 26 FESE (General) 
“Regilatigns '1950'cards'ate  reqitired to bésdbmit- 
‘tea ‘to Répionat Office within42 days of the éxpity 
of ithe relevant coftttibution p period. Thé/appellant 
1 beéh requested in this comifriinication í io siibmit 
‘the Sontribution cards in“time! The comimiuitica- 
tidh further. Hecites that he has sûbmittédihe 
“conitibution ¢ tards after the’ duédate for thié-ton- 
“ttibution’ peridds eniding on 5/77;"T/77, 9/77; 11/77, 
“1/8; 3/78; 5778 3 anid7/78. THleréfore; Sintérest ât 6% 
per. annum’ becoities due as pet Régulation 31-A 
oF ES, L “(General) Regulations 1950 for which 
" separate’ comthunication will follow: He is also 
‘liable'to f ay, ddmage or theabove délay forwhiich 
“He will reddive'a'' coftithdhication ‘Separately. *- 
3 3. The third | inspi on tosk ee 29-1980, 
Base is the tetter ‘addressed to‘the ippellant by 
“ihe ESI ‘Corporation on’8.1:1981 in this coniiét- 
tion. Si ignificaritly enough th theté Sho Téferencs to 
the delbcis Hoticed caring thie i on 5.301979. 
This ‘commiinication vily Wy metic ‘tHE Old 
* dues commianicatéd by theif office Letter of Wen 
“Ruiner lated 25:9.1978 has nét‘been ihadé” Fáil- 
ure to pahe aa dmourit will fead ib penal action 
undér t  ptdViSiðnsi of tié‘Act: This letter mairily 
, emphasises the" inip6ftance' of subihitting ‘the 
e mibu cdrds iir timè. Ex:P-3 is the'replysént 
“by y the Appellant: Statingthatin féspett of dlddués, 
_ they have alréady explained i in detail their position 


“iti their 'letierdàtèd 14.10.1978 andthat thére was 


“nd failtré-otr their part"to‘ warrant’. any’ Poul 


CANIS ULE to Mitte ts, 


“the Holt’ on 26.2.1981 and ExP:8 is'thé eéommu- 
“ication datéd 14.7: 1982 addresseifto’the ‘appel- 
“Jant By'thie Corporation ‘in this Goitiiection. Fhis 
“fetter réads/that ‘payment’ of? contribution? and 
“affixation and cancellation ofcontfibtition stamps 


? äre'not teing doné ‘properly arid-fii tinté 4s” per 
* Regulations 31 ‘and 34: The: ‘appellant ‘has been 
“' warned that hé'ls liable to’ pay intérést and“dam- 
h “ages for ‘delay in- payment of contributions Sub- 


Ñi future. They, have, also. requited ‘ ‘that instead “of 
proposing to take, penal, action. even fi ‘fror, the 
k „beginning stage, , ‘Cokporation’ could app) he 
,, them Of what. they should d do and’ cooperate W 


i "the J ‘Hotel in fully anid rore ‘thoroughly i i 
-menting 1 the „schemé Í for? ‘the ' bereft, of, 
‘workers. , 


2 On. 83. 1979 the surance Inspector r made the s 
_second, inspection, fi does. fot’ appear’ “that W i 
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nf ý “missions bf contribution cards: Tt dods not appéar 
t eir 


uy, Ori 8,4.1982 the 


"that the appellant has sent any reply tö Ex.P-8, 

; “Inspector conducted: the: fifth 
"inspection, } Ex.P6i is the xerox copy of: théremarks 
‘of thie Thspetior made in'thé Inspection Register 
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which reads: “Compliance is satisfactory. Finding 
of my report will be communicated....... shortly.” 
‘Neitherside has chosen to produce thecopy of the 
said communication. Ex.P-9 is the fetter dated 
11.8.1982 addressed to the Corporation by the 
appellant wherein he states that as advised by the 
Corporation they would send the contribution 
cards in time. They are also remitting the E.S.I. 
collections and their contributions every month 
promptly. The mistakes pointed out by the Corpo- 
tation in their earlier letters were all due to over- 
sight and pressure of work. They were not deliber- 
ate and intentional. The appellant has requested 
the Corporation to waive all past mistakes as they 
have already commenced a new chapter comply- 
ing with the E.S.L Scheme satisfactorily from 1981. 
However, on 4.9.1982 the Corporation sent Ex. 
P-10 communication to the appellant charging 
them with interest which came to Rs.421.80 for 
the delay in payment or submission of contribu- 
tion cards ranging from 2 days to 6 months and 19 
days for,the period from 9.7.1977 to July, 1981. 
This letter discloses that the delay is only marginal 
from 1980 onwards. While the delay in July, 1977 
was 1 month and 6 days, that in March, 1978 was 2 
month and 24 days. On the same day, the Corpo- 
ration has issued Ex.P-11 notice directing the 
appellant to show cause as to why damages should 
not be recovered from them for the delayed pay- 
ment of contributions for the contribution period 
from 28.5.1977 to 28.11.1981. Ex.P-12 is the expla- 
nation sent by the appellant on 16.9.1982. In this 
they state that they have remitted the amount due 
to the Government in time. The delay in submis- 
sion of the contribution cards in the beginning is 
due to, as pointed out by the Corporation itself in 
their circular, the cumbersome procedure of pur- 
chasing stamps and affixing, weekly closing the 
cards and typing the statement etc. So they have 
requested the Corporation to drop the proposal 
to levy damages. However, as per Ex.P-13, dated 
28.2.1983, the Joint Regional Director has passed 
an order under Sec.85 (B) of the E.S.I. Act levying 
damages of Rs.7,696 for the contribution periods 
5/77 to 3/78, Rs.1,605 for the contribution period 
from 1/80 to 3/80 and Rs.590 for the contribution 
period from 5/81 to 11/81. The total damages 
levied came to Rs.9,891. Ex.P-14 is the letter dated 
6.4.1984 addressed to Special Tahsildar by the 
Regional Director to recover the said sum of 
Rs.9,891 by proceeding under Revenue Recovery 
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Act. Thereupon the appellant instituted 
ES.1.0.P.No.27 of 1984 before the State Insur- 
ance Court (I Additional City Civil Court) Madras 
under Sec.75 of the E.S.I. Act challenging the levy 
of damages as per Ex.P-13. Since the Insurance 
Court has dismissed the petition, this civil miscel- 
laneous appeal has been preferred. 

6. The main submission of learned counsel for the 
appellant is that for the alleged delay in payment 
of contribution for the contribution period from 
5/77 to 3/78 action has been initiated only in 1982 
and this inordinate delay is against the principles 
of natural justice. In any event, such delay on the 
part of the Corporation is a mitigating factor for 
levy of damages. Even though the period of limi- 
tation prescribed under Sec.468, Crl.P.C. would 
not apply to proceedings for levy of damages, 
certainly the respondent cannot take proceedings 
at any time after long lapse of time. And having 
certified after the inspection on 8.4.1982 that 
compliance with the provisions of E.S.I. Act was 
satisfactory, subsequent initiation of action for 
levy of damages is beyond the powers of the Cot- 
poration. Further, the Corporation does not appear 
to have the duration of default and frequency as 
the guidelines in imposing the penalty. The pow- 
ers exercisable under Sec.85-B are quasi judicial in 
nature. So the E.S.L Court has every authority to 
reduce the penalty which it failed to exercise. 
Whereas learned counsel for the respondent- 
Corporation submitted that intention has no place 
in the scheme of the Act and once a delay has 
occurred, the Corporation is duty bound to 
impose the penalty and it has no discretion in this 
matter. 

7. A close scrutiny of the communications which 
were exchanged between the parties referred to 
above would indicate that subsequent to 1981 
there was practically no lapse on the part of the 
appellant in complying with the provisions of the 
E.S.I. Act, After the first inspection on 14.2.1978 
covering the period from January, 1977 to Janu- 
ary, 1978 when the E.S.I.Corporation sent Ex.P-2 
letter dated 25.9.1978, the appellant was asked to 
pay only interest for the delay under Regulation 
31-A. This communication nowhere referred to 
the liability to pay damages for the delay in pay- 
ment of contribution. The appellant has also asked 
for guidance from the Corporation in implement- 
ing the Insurance Scheme since the same was 
extended to Hotel Industry only in 1977. The 
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appellant has also brought to the notice of the 
E.S.LCorporation that the delay in sending the 
contribution cards was mainly on account of the 
difficulty in securing 3,000 stamps from the State 
Bank of India and affixing them on the cards every 
week. They encountered the further handicap that 
on many occasions the State Bank was unable to 
supply the necessary stamps required. Though the 
second inspection took place on 5.3.1979, the 
ES.I.Corporation did not think of taking steps to 
levy damages for the delay in payment of contribu- 
tion. Even after the third inspection on 29.2.1980 
and fourth inspection on 26.2.1981 the Corpora- 
tion-did not take any steps. The Inspector found 
that there was proper compliance when he made 
the fifth inspection on 8.4.1982. Curiously enough 
only in Exs.P-7 and P-8, the communications dated 
14.7.1982 the Corporation sought to levy damages 
on the appellant for late payment of contributions 
in the year 1977. The request of the appellant in 
Ex.P-9 letter dated 11.8.1982 to waive all past 
mistakes as they have already commenced a new 
chapter complying with the E.S.I. Scheme satis- 
factorily from 1981 did not find favour with the 
Corporation, though from the communication 
referred to above it is clearly discernible that the 
appellant was always anxious to comply with the 
provisions of the E.S.I. Act and what he desired 
was only proper guidance from E.S.I.Corporation 
since the Act was extended to Hotel industry only 
recently. 
8. In Employees’ State Insurance Corporation v. 
Meecos Limited, 1980 K.L.T. 179, the Kerala High 
Court has recapitulated the principles to govern 
the levy of damages under Sec.85-B of the Act in 
these terms: 
“The imposition of damages is a matter for 
judicial exercise. To put it in other words, that 
damage is not related to actual loss does not 
mean that it could be arbitrarily imposed. If it 
be a compensation for loss the question such a 
reason for the default and the justification that 
the defaulter may be able to show for non- 
compliance, may be not relevant. But where 
damage does not actually depend on the loss 
suffered by the defaulting party and it is in the 
nature of a deterrent imposed to enable proper 
enforcement made of the Act, the circum- 
stances of the default will have relevance. The 
justification thata party may beable to urge for 
failure to pay may have to be taken into 
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account in determining the quantum. To lay 
down any rule as to determination of quantum 
would be to add to the provisions of the Act 
and to circumscribe or limit the discretion of 
the Corporation in determining the quantum 
of damages. We need only indicate here that 
being in the nature of penalty the considera- 
tions that may weigh in the determination of 
the quantum will be different from the consid- 
erations that may weigh in the determination 
of the quantum of damages in the event of a 
breach of contract or the tortious conduct of a 
person.” 
So the determination of quantum of damages is 
not to be a subjective determination. There must 
be an objective approach taking into account all 
the matters which are relevant therein. Such 
objective exercise must be reflected in the order. lt 
is not possible to lay down any hard and fast rule as 
to what are the matters that would have relevance, 
in fixing the quantum of damages under Sec.85-B. 
To lay down any formula in regard to such quan- 
tum would be to trespass upon the powers of the 
Corporation, which is to make its independent 
exercise in determining the quantum under Sec.85- 
B. However, the quantum must necessarily be 
related to the gravity of the penal element in the 
default on the part of a party. That in turn must 
depend upon the validity of the explanation the 
party may give for default. Other matters which 
may have relevance in determining how far the 
party has been indifferent or callous in meeting 
the obligations under the Act may also calf for 
consideration. Ifa party is able to satisfy the Regional 
Director that though default has been committed 
by him it was due to circumstances beyond his 
control or that despite his best efforts he couldnot 
make the contribution in time that would oer- 
tainly be a mitigating circumstance which would 
sérve to soften the rigour of the penalty that may 
be imposed under the section. 
9. A Division Bench of this Court in Beema Manu- 
facturers (P) Limited v. E.S.I.C, (1990)2L.L.N. 24, 
has held that in the matter of levy of damages 
under Sec.85-B of the Act, which is penal in 
nature, the authority concerned is duty bound to 
act in a judicious manner to determine the ques- 
tion after assessment ofall the relevant factors and 
not ina cursory manner. A Division Bench of the 
Karnataka High Court has also pointed out in 
Hind Art Press v. E.S.1.C., (1989)2 L.L.N. 394, that 
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ERA the Eimpioyees" Siste] insurance Act i is 
both compensatory, as.well.as. penal in nature, and 
is intendeda enlote QiSinlne s on: ‘the manage- 
MENG ES p hahen a reek by. the, ‘Act. In 
Esta. ies (1988)? LIAN. 468, the 
A PEEKS I Court] has Jurisdiction 
itp, yeduce... the. 5 damages. , levied -hy,. the 
E.S.1.Corporation for. delay in pa contri- 
bution by employer came up, consideration. A 
Division Bench ofthe Kerala High Court has held 
that.a,mere look at ‘Sec g5-B B of the Employees’ 
State Insurance Act will show that even,where the 
, employer failes.tq pay the amounjs due in respect 
„ofañy, contribution payable under ihe Act, itis not 
' obligatory onthe., Corporation’ to dev’ or Tecover 
' damages. The pọwerto leyy damages is iscretion- 
. ary. The.section, has only. stated, the maximum 
_ amount, that can, be-so. Igcavered. Th The e BOWE 1 to 
i levy. and,tecpver damages proyided in.Sec.85-B of 
theAct isin the n; TRUE OER quasi;penal provision. 
TRE, proviso to. 360,85 <B, itself indicates, ; tf that 
fore, fecovering, such, samages, the, ¢mployer 
should b be given a, „reasonableopportupity of being 
heard. It postulates that there should ‘bean’ ‘adju- 
-di tion, in the, Matter „Since, ‘the failure to carly 
Qui thestatutory,obligation, should be adjudicated 
by, a quasi-judicial enquiry, a and. ‘the levy © o) ‘dam- 
-agesds:penal in character such damages, will not 
ordinarily bé,imposed } iunless the party obliged to 
‘pay,theamountdue.acted either, deliberat telyorin 
defiance of Jaw,.Or.was guilty c of contumacious or 
‘dishonest conduct, or acted i in conscio US sdisrégard 
j ofits-opligatio on. The qnere fact,’ thatt ne ‘Corpora- | 
Uontis.empowered 10,recoyer, damages, di does not 
mean that t the, Corporation, can,act t mecha nically 
andy without, -taking . into acconnt, t e ‘as and 
circumstances, of: each, case, lS to, pen no pied t that 
-the Statuary. pros vision, d it O€S, NOf . ‘prescribe, any 
-ininimym; to. be. “Tecover ed’ as damages., What ‘is 
provided is the maximum i “that. can be 
„pince the opportunity. t that. As, ‘provided! before ; 
recovering the: damages, should t be effective and 
M eapingful, the, authority, empowered. í to levy 
damag ,shoujd have.the: discretion: either to levy 
athe, damages or. to, ‘dispense: with 1 the’ levy.of. the 
- damagas, he .C¢ Corporation, will NOt ‘Justified in 
 fevying the damages,in,cases, where, the employer, 
„onthe person, who-i 15 bound 10, ayt the amount in 
„respect ofthe contributign | payable į in this regard, 
ydsal able: ta a offer sufficient or orcogent explanation for 
Non-remittance, or in casés where there is only a 
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ieetinical or vénial breach of the provision of: the 
Act, C or there exists 70g fia ecircnistancés, Which 
Will-point, out that: there, was no deliberate Omis- 
sign, On the parii ‘of I 
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émplayer. In this petspec- 
‘tive,. it has tò. be. ‘hel that the Insuirancé “Court, 
pyhich i isa proper forum’ 1 presctibed t by the Act’ to 
‘adjudicate as to whether. the, order oF proceeding 
‘initiated iby tl the, Corporation | to recover daniages is is 
Justified, canevaluate ithe éntite matter, and ifi itis 
satisfied that there ate extenuating ciréumstancés, 
it, can dispense, with thé, recovery of damages, 6 or 
‘delete Or reduce. the quantum ¢ of damages vidi Or 
afford such ‘other, relief, which i in, iis Opinion, is 
deserving gin the circumstance’, ’ 
10. An, this. Case, we „havę alréady's séen that’ ‘the 
“appellant h ‘has offered a valid, explanation f for ‘the 
RON- compliance, of the provisions of the Acti in the 
‘initial period. He cannot be held) {responsible if ihe 
‘eGuited, stamps, ‘are, not "provided. by the’ State 
Bank. of: Tiaia. The levy, is only, a penalty : and nöt 
damages for, loss suffered „S0. “thie validity, of thie 
reason Offered f ‘for delay | has’ an iipgrtant Tole’ to 
‘play i in arriving a at, the eee cannot be Said 
“that there was any guilty c cond cton the Te ofthe 
appellant ‘herein te to justify e iniposition. 0 T dainiagés 
Bay égrlier | seta mis 5/1716 3/78, We hive 
palreadyseen that thoug gh tiie einispection too dr pile Ce 
"oD 14. 2.1978, penalty wás Sought to to] sed 
only. about, five’ years, Tate r by’ issuing ste stiow 
cause notice COmbining three periods.” Ang ‘the 
appel ant was making every endeavour te to ‘Coiiply 
with the provisions fth the’ Actwith the eie 
of the ES) Ja Corpotat ion: “After all PHE p py 
“any. ins tion JS only” to j get" thè defects re anes 
‘The levy of damages without reference to punitive 
„lement may not be justifiable, in the exercise of 
“powers Which, are guasi judicial i in! ‘éharacter. So 
, there i is “abs Ply he no justifi ication | tdi ‘invoke the 
‘ Provisions ofS ec. 85; B a eh Peach a í lengthy inter- 
„Valand that tc too ‘after thé Spector of ES. IC. has 
; certifi ied tl that’ there was satisfactory ‘compli jarice of 
"the Acr during the} year, 1¢ 1980. In fac ct, t the: ES. I. 
Court! also observes. That it ‘will always" be’ “proper 


x Sfor the dépärtreni, “to! evy. ‘damages on any 
.,employer ; within $ a | reasonable t time, = ne 
„44 ‘In the Circumstances,’ ‘the ; appeal i is ‘allowed i in 
“part atid the ‘Tevy of Rs. 'H6d6- as ‘damages’ Yor the 
period from’ 5/77, 1b 3178 ‘is, Set’ Aside. ‘And the 
E.S.I. C'i is ‘directed t ta collect, ‘the damages: for the 
_temaining périod only, ‘No: cost, apana 
“B.S. 


t” Appeal allowed iti part. 
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IN THE HIGH COURT OF JUPICATURBAT 
“MEADRASE'S oo 947 wl ferniog bosma L 
(7 Spécial Original Jurisdiction}: 24? Sii ac tenni 
AFMI ONTO Mot aE Dt ta ode a BIAGI ad 
{PBK SBukihavasatanisy> ft dened nok 
(eStats EE EAN EP Vara) aad Bays ays 
NYP NGiR310 OF 199Fdid W/M:P:No'3484 0f1993 
adt vg oh ose ribbons ge Sha Jane F993. 
“Reve POS Boat) Tend yaa bets ciel? 
“Phe Natibiial Comncil of Youtigmen’s-Christian 
“Agoiation ‘Of India’ represented by ‘the: Cofre- 
ene and Financial ‘Adtninistfatot,. YMCA 
“Chilége'S ports “Aumifiisttator, ‘YMCA! College 
- Sports Hiphér S&ondaty School, Madras. 4:07 
Riso vine Mowe eer Ane Uden, Perifioner 
Wy UMA gree anh eT aoonb 
“she: State OF Tamil’ Nadu reprcserited' by ‘the 
-Secretary >to ‘Govérsiment;: iDepartmont!”of 
Hfi Madras ahd otheis' ! i Respondents. 
WOR É CADENA Gorunum gare y ong 
nci) Constitiltion Of Indià-(T950)Mrt.226 Prin- 
“ lbs of ñätuřaľljustiċe “Petition forthe issue‘of a 
oirir claiming Fight’ óf-minòritý ‘character forran 
 istitinidh® Allowed = Appeal dismissed Directions 
\ Phat inStindtion shall file representation‘and produce 
érécoPas before tHE authorities aiid if atithorities were 
OW Ob satisfied thal tf Was dentin ority institution, it may 
Peeni ro obtin aéelaralion from tivil count - 
-“Hitedtions if Contemplate’ persohal' hearing'being 
Kavak to the inBiitution:” (Makinis' Audi: alreram 
partei)" °? Id o tog ansi WNO Nemo wb 
BJM Audi Glrérani'Piirtem. 20) woe" E 
THe Petitioner Wasal aldg' claithing:tHat‘it Was 
OSntitled 1 Betietits titider Art3O GF the Constitu- 
oys OF Iridids When it was denied fit! filedra writ 
OPS aH Claiming! wat Fiphe Iwas aliowed:<On 
grappen Division Bench, whilez affirming: the 
COrdér‘ofthe-teairhed single Judge} gave directions 
thatthe StHOoL iit All'the writepetitions shall file 
CYepreséhtationPand prodiée athirelevartt Técords 
-UGS (OTE thé Concerhed District Edutaridnal Officer 
cstb @StAblish Ta UtHe school ‘in question hadibeen 
Y! Wsiablished dnd Was beirip administered /managed 
by the Young‘Meh’s’Christiali Association; that 
fhe cbncërnëd Edutatiónal Officer should decide 
Ye ybestion and tha€iin the event of the District 
-*Baiicd tidtial Olficet notbeingsbatisfied, theschool 
3e fight BE reqilitéd'to Obttin a declaration fromthe 
-livi court: Thé petition fade represematiotis but 
othe D-E.O. held ‘that thé petitiofierschool wasnot 
+4 findrity-instiivtidnand thatite'appeal. might 


‘obtaina declaration from.thecivilcourt In a writ 
‘petition this order was.challenged, onthe ground 
thatthe petitioner.was not given.a personal-hear- 
ing On the otherhand, the respondent contended 
sthab therenvas’no necessity:for giving-a;personal 
-hearing. vsitzineD oy vg GI 71992 19m. yest ans 
‘Helds lf the twostirestions given by,the said Diyi- 
ision Bench mentioned above are read together, it 
«cambeseen that only ifthe District Educational 
iOfficer.istnot Satisfied that it:had:notbeen: estab- 
Jishédithat the pétitioner isa minority institution, 
nit'can-movezfor deelaration-beforethe civil court. 
86, to-aprive at:a finding. as to, whesher the. peti- 
stioner isca!minorityinstitutionernot onthe basis 
‘of -materialssproduced -heforesits the. cancerned 
na@athority she District Educational Offices herein, 
should have -givesi a personal hearing to the peti- 
tidnerinstitationy; cf ot: Fond gow {Paras7] 
‘Cases referred tO: io 6: Auno DN aTa 
\iSeethalakshmiz4mmal y.. State, A:4R.1993-Mad. 1 
1 (PLB. fParaz5].2 90) oben esi 
. Km-:Neelima Misra:y Dr-Harinder, Kaur Raintal, 
5 ALR1990S. Cs 1402/1 990 Lab-FC: 1229;,41990)2 
J.T. 103. {Para. 7] tan tarellds ies 
+ Petition tunder;Art:226,0f the, Constitution of 
“India, prayifig that. in. the circumstancesstated 
therein; atid“in wbeiaffidavit filed-therewith the 
High Court will, be pleased:to, issuera writ of 
Y certiorarifidd mandamus, calling for.-the.records of 
~ the:third. respondent’s:order RGNo.5305/B1/88, 
. dated 22.#1:199# quash thejsame. and diregt the 
‘respondents to record,the status of minority insti- 
- tutions to. the petitioners, falling under:the pro- 
ictection.of the-At130 ofthe Constitution,of.India 
mand alsa:the. consequential benefit of not extend- 
ring provisions of the Act 290f 19; 74 not.applicable 
to-the:minority institutions; ClCr, neste wii 
a:CiRamakrishnan, cfors.S. Vishnu Mohan, and 
-K Viswanatha, for Petitioner.in W.P.No,8310 of 
1992. “Jonas Detar co 
.oK:Ghandru; for;Petitioners.in; W:M.P-No.3484,0f 
0.1993ifor P.Shanmugham, Additional Government 
a:Pleader; for, Respondent; Nos. 10,3, 207 octet 
-1Tthe; Court made-the following.. oy goigs: 
JORDER: The writ petitiones was all along claim- 


‘cing that it wasentitled to,benefits under Art.a0 of 


tthe Constitution ;of India; in, the. sense, that. the 
institutions having minority, character: When it 
iowas denied; claiming; thatiright,in vigw. of.the 
judgment of-a!Division; Bench, of this, Court; in 
Young, Men’s.Christian Association represented, 
í 
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its General Secretary Nelson M.Isaccs v. The State 
of Tamil Nadu represented by the Secretary to 
Government, Education Madras, 
W.P.Nos.1757 of 1975 etc., dated 24.9.1976, later 
on, preferred W.P.Nos.2406 of 1980 etc. Herein 
the petitioner seems to be the Christian Associa- 
tion represented by its President and General 
Secretary. The writ petition was allowed by Nainar 
Sundaram, J. (as he than was). But, on appeal a 
Division Bench consisting of the Chief Justice and 
Raju, J. in W.A.Nos.277 to 279 of 1989 affirmed 
the order of the learned single Judge and certain 
directions were given by the Division Bench. The 
said Division Bench made it clear that till the 
decision is rendered by the concerned District 
Educational Officer, the present status of the 
schools shall not be altered. The directions given 
by the Division Bench are to the following effect: 
“...That the schools in all the three writ peti- 
tions shall file representations and produce all 
relevant records before the concerned District 
Educational Officer in each of these cases to 
establish that the school in question had been 
established and 

“,..were being administered/managed by Young 
Men’s Christian Association. The concerned 
District Educational Officer shall thereupon 
decide the question as to whether or not the 
petitioner-school is entitled to the benefit of 
being accorded the status ofa minority institu- 
tion. That in the event the District Educa- 
tional Officer is not satisfied on facts about any 
School having been established and admini- 


stered/managed by the Y.M.C.A, the said school 


may be required to obtain a declaration from 
the civil court. This eventually will however, 
only arise after the District Educational Offi- 
cer concerned passes reasoned and speaking 
order refusing the status as claimed by the 
concerned school.” 
Consequent to the directions, mentioned above, 
the petitioner seems to have made representation 
to the District Educational Officer, with certain 
evidence to show that the school is a minority 
institution. By the impugned order, the District 
Educational Officer has held that the request of 
the petitioner school viz, Y.M.C.A. Sports Higher 
Secondary School, Nandanam, Madras-35 to 
accord the status of a minority institution cannot 
be acceded toand thesaid school may obtainadec- 
laration from the civil court based on 
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documentary evidence. 

2. Learned counsel for the writ petitioner con- 
tends that the question of minority character cannot 
be re-opened in view of the judgment of the Divi- 
sion Bench in Young Men’s Christian Assoctation 
represented by its General Secretary v. The State of 
Tamil Nadu, W.P.No.1757 of 1975 etc., dated 
24.9.1976, wherein an agreed list was filed by the 
State and the petitioner. Learned counsel con- 
tends that in view of the said decision, it is not 
open to the respondents: to go into the question 
now. Learned counsel also points out that the 
order of Nainar Sundaram, J, (as he then was) has 
not been set aside fully by the Division Bench and 
that the Division Bench has given only certain 
directions, as mentioned above, giving liberty to 
the petitioner to produce records to the satisfac- 
tion of the District Educational Officer to show 
that the school in question had been established 
and were being administered/managed by Young 
men’s Christian Association. Learned counsel for 
the petitioner also contends that the authority 
exercised the power which was not given by the 
Court and that the order is vitiated on the ground 
that the District Educational Officer has taken 
into account totally irrelevant considerations. 
Learned counsel also stated that as it is seen from 
the affidavit that the procedure conducted by the 
authority is violation of principles of natural jus- 
tice and as such the proceedings of the District 
Educational Officer has got to be set aside. 

3. When the writ petition came up for disposal, 
W.M.P.No.3484 of 1993 was filed to implead the 
petitioners therein as party respondents in the 
main writ petition. Mr.K.Chandru, the learned 
counsel appearing for the impleading parties states 
that teachers of the said school, the impleading 
parties, want to get them impleaded in the main 
writ petition to support the stand of the State. 

4. The petition for impleading was stoutly 
opposed by the learned counsel for the writ peti- 
tioner stating that they are not interested parties 
and that they cannot be impleaded as party 
respondents in the main writ petition. 

5. I have heard the arguments of the learned 
counsel on all parties. I am not convinced with the 
argument of the learned counsel for the writ peti- 
tioner that the petitioners in W.M.P.No.3484 of 
1993 are not necessary parties in such proceed- 
ings. That apart, in Seethalakshmi Ammial y. State, 
A.E.R. 1993 Mad. 1 (F.B.), a Full Bench of this 
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Court, to which Iama party, while considering the 
term who is ‘person aggrieved’ has held that meaning 
may vary according to context and that even a 
stranger may be found to have locus standi, pro- 
vided he moves court for a right in common with 
general public. The only exception, the Full Bench 
in the abovementioned case has noted is that he is 
not a busybody or meddlesome interloper. This 
principles will equally apply to the impleading 
petitioners, who want to implead themselves in 
the writ petition, as their names appear in the 
order. Accordingly, W.M.P.No.3484 of 1993 shall 
Stand allowed. 

6. Learned Government Advocate appearing for 
the State, relying upon the averment in the counter 
affidavit states that the petitioner has not submit- 
ted the application so far, that the directions given 
by the Division Bench of this Court in W.A.Nos.277 
to 279 of 1989 dated 31.10.1990 have been fully 
adhered to by the third respondent and that there 
is no necessity for giving personal hearing to the 
petitioner. According to the learned Government 
Advocate the third respondent has considered the 
materials placed before it in pursuance of the 
directions given by the Division Bench of this 
Court in W.A.Nos.277 to 279 of 1989, dated 
31.10.1990, and once it has been considered noth- 
ing more to be done and the only course open to 
the petitioner is to move the civil court to get 
declaration. 

7. Though the learned counsel for the petitioner 
raised certain points and contends that the earlier 
judgment of the Division Bench of this Court in 
W.P.No.1757 of 1975, dated 24.9.1976, concludes 
the issue, I do not think it is necessary for the 
purpose of deciding the issue in this writ petition, 
to go into such question at this stage, since I am 
satisfied on the facts and circumstances of the case 
and considering the legal battle the petitioner is 
asked to meet by the respondent State right from 
1975, it is incumbent on the part of the third 
respondent to give a personal hearing to the peti- 
tioner before deciding the issue. It is true that the 
Division Bench of this Court in W.A.Nos.277 to 
279 of 1989, dated 31.10.1990 had stated that the 
petitioner should make a representation. But if 
the two directions given by the said Division Bench, 
mentioned above, are read together it can beseen 
that only if the District Educational Officer is not 
satisfied that it had not been established that the 
petitioner is a minority institution, itcan move for 
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declaration before the civil court. So in my view, to 
arrive at a finding as to whether the petitioner is a 
minority institution or not on the basis of materi- 
als produced before it, the concerned authority, 
the District Educational Officer herein, should 
have given a personal hearing to, the petitioner 
institution. That is the law laid down by the 
Supreme Court in Km.Neelima Misra v. Dr.Harinder 
Kaur Paintal, A.I.R. 1990 S.G 1402: 1990 Lab.I.C. 
1229; (1990)2 J.T. 103. In that case, the Supreme 
Court has held that even in administrative orders 











Maxim audi alteram partem. The Supreme Court, 
in that case has held that the shift now is to 
broader notion of ‘fairness’ or ‘fair procedure’, in 
the administrative-action. If the principle laid 
down in the abovementioned casé is applied to the 
facts of this case, I am of the view that the 
impugned order has got to besetaside and that the 
third respondent has to be directed to hear the 
petitioner before passing an order afresh. As such, 
the writ petition stands allowed, the impugned 
order is set aside and the third respondent is 
directed to take up the matter and issue to the 
petitioner and pass orders, after giving it a per- 
sonal hearing. The first respondent is to complete 
the proceedings within a period of sight weeks 
from the date of receipt of copy of this order. Till 
then the directions given by the Division Bench in 
W.A.Nos.277 to 279 of 1989, dated 31.10.1990 
holds good that is till the decision is rendered by 
the concerned District Educational Officer, the 
present status of the schools shall not be altered. 


BS. Petition allowed. 
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ing the reply Ex.A-3, it is implied that he has 
agreed to the notice that has been given. No doubt, 
the learned counsel for the appellant argued that 
the waiver question was not at all argued before 
the courts below nor it was discussed by the courts 
below. But this question being a pure question of 
inference to be drawn on the plea and evidence 
which are already on record, the respondentis not 
prevented from raising it in defence as an addi- 
tional reason to counteract the argument of the 
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contemplated thereunder should expire “with the 
end of a month of the tenancy”. So, according to 
the said counsel since however as per Ex.A-2 the 
tenancy commences from 5th of every English 
calendar month, the 15 days notice must expire 
with 4th of the month succeeding to the date of 
Ex.A-2 notice. But actually it is not so. In this 
connection, he also relied on Chairmani Nadar v. 
Rajeswari, 1983 T.N.L.J. 208, which holds that 
when the above referred to requirements under 
Sec.106 had not been strictly complied with, the 
notice would be defective one. But, the point here 
is whether there would be a “contract to the con- 
trary” spoken to in Sec.106 itselfor there would be 
waiver of the notice stipulated therein, in view of 
the following features pointed out by the learned 
counsel for the respondent: 
1. Though Ex.A-2 says that the tenancy com- 
mences from 5th of every English calendar 
month, in para 4 of the plaint, it has been 
specifically stated that “that tenancy is accord- 
ing to the English calendar month”, and that 
with reference to this allegation as well as the 
other allegation in the said para-4 there is no 
denial at all in the written statement. It is so. I 
also find that there is no‘denial in the written 
statement. No doubt in the written statement 
the defendant has stated vaguely that the 
notice given was not in accordance with Sec.106 
of Transfer of Property Act. 
2. Further in Ex.A-3, dated 20.4.1989, the reply 
sent by the defendant to Ex.A-2 the defendant 
has not taken the stand that Ex. A-2 notice was 
defective in any way. 
IĮ also find that in Ex.A-3 such a stand has not 
been taken at all and that Ex.A-2 notice seeks 
to determine the tenancy by the end of May, 
1989 and not by the end of 4th of the succeed- 
ing month. 
3. Further D.W.1 the defendant while he gave 
evidence also did not specifically say that the 
tenancy only ended on 4th of every month. No 
doubt he deposed that the rent was payable on 
Sth of every month. But the actual date of 
payment ofrent does not necessarily mean that 
the monthly tenancy ends with 4th of every 
month. Only in re-examination D.W.1 deposed 
that Ex.A-2 notice was not in accordance with 
Sec.106. But even there he did not specifically 
State how actually it was defective, 
4. However, there was no suggestion also put 
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to P.W.1 the plaintiff/landlord that the notice 
was defective specifically as stated above. No 
doubt, I find an answer in the cross-examina- 
tion of P.W.1 where P.W.1 says that theallega- 
tion that Ex.A-2 notice was defective was not 
correct. 
3. In the light of the above said features, it has to 
be seen whether there is valid notice to suit. In 
Calcutta Credit Corporation v. Happy Homes Limited, 
(1968)2 M.L.J. (S.C.) 42: ALR. 1968 S.C. 471: 
(1968)1 S.C.W.R. 471: (1968)1 S.CA. 319: (1968)2 
An. W.R. (S.C.) 42: (1968)1 S.CJ. 291: 1968 S.C.D. 
810: (1968)2 S.C.R. 20. The Supreme Court ob- 
served as follows: 
“A notice which complies with the require- 
ments of Sec.106'of the Transfer of Property 
Act operates to terminate the tenancy, whether 
or not the party served with the notice asserts 
thereto. A notice which does not comply with 
the requirements of Sec.106 of the Transfer of 
Property Act in that it does not expire with the 
end of the month of the tenancy, or the end of 
the year of the tenancy, as the case may be or of 
which the duration is shorter than the duration 
contemplated by Sec.106, may still be accepted 
by the party served with the notice and if that 
party accepts and acts uponit, the partyserving 
the notice will be estopped from denying its 
validity. The defect in the notice served by one 
party may undoubtedly be relied upon by the 
other party and he may plead that the tenancy - 
does notstand determined, but after the notice 
is accepted by the other party who acts upon it, 
the party serving the notice cannot contend 
that the notice served by him was defective, 
and on that account the tenancy was not deter- 
mined. The reason of the rule is clear. A ten- 
ancy is determined by service of the notice in 
the manner prescribed by Sec.111(h) read with 
Sec.106 of the Transfer of Property Act. If the 
notice is duly given, the tenancy stands deter- 
mined on the expiry of the period of the ten- 
ancy. Even if the party served with the notice 
does notassent thereto, the notice takes effect. 
If the notice is defective, it does not operate to 
terminate the tenancy by force of the statute. 
But a tenancy is founded in contract, and it is 
always open to the parties thereto agree that 
the tenancy shall be determined otherwise than 
by notice served in the manner provided by 
Sec.106 of the Transfer of Property Act, or by 
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a notice of a duration shorter than the period 

provided by the Act. If the parties so agree, the 

tenancy will come to an end”. 
4. I think the above principle would apply even if 
the recipient of the notice, having accepted and 
acted upon such notice, seeks to contend that it is 
invalid, when he has allowed the other party to file 
the suit for his ejectment and that too when the 
other party pleaded that the tenancy was accord- 
ing to the English Calendar month, himself did 
not choose to deny the said plea of the other party. 
Further even though Ex.A-2 notice is alleged to be 
defective, no exception was taken to it in Ex.A-3 
reply, that means the defendant accepted the notice 
given. Even Sec.106 begins with the words, “In the 
absence of a contract... to the contrary, such contract 
to the contrary as per Sec.106 was also implied by 
this Court in Krishnan Servai y. Anilmighu 
Kaliamman Temple, (1983)1 M.LJ. 16: A.I.R. 1983 
Mad. 142, relying on Ramkumar v. Jagdish, ALR. 
19528.C. 23: 1952 S.C.A. 79: 1951 S.CJ. 813: 1952 
S.C.R. 269: 1952 M.W.N. 120. Itwas also observed 
therein, “and if the requirement of the notice can 
thus be waived by an agrcement between the par- 
ties, it would be reasonable to think that it could 
also be waived by such conduct as would be evi- 
dence of the intention of the parties, In my view, 
this appears to be the reasonable and the practical 
construction that could be put on Sec.106 of the 
Act...” [emphasis supplied]. Therefore if the 
defendant has not taken exception to ExA-2 notice 
while sending the reply Ex.A-3, it is implied that 
he has agreed to the notice that has been given. 
Further in Ram Pratap v. Birla Cotton Spinning 
and Weaving Mills, A.I.R. 1973 Del. 124: 1972 
Rajdhani L-R. 37 also, where the said notice ques- 
tion was raised 4 years after the parties has pro- 
ceeded to the trial it was held that plea of want of 
notice cannot be raised at a late stage of the 
litigation and the failure to raise the objection at 
an early stage would mean that the notice has been 
waived by the tenant. : 
5. The Privy Council has also held that such notice 
to quitare to beconstrued, not with a desire to find 
faults in them which would render them defective, 
but to be construed ‘utres magis valeat quam percet 
(vide Harihar Banerji v. Ramsahi Roy, (1919)46 
Cal. 458, which has also been relied on by Venkata 
Subba Rao. J. in Gnanaprakasam v. Vaz, 50M.L.J. 
293: A.LR. 1931 Mad. 352: 131 LC. 621. In this 
later decision also it was observed, “we must give 
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the notice a rational interpretation”. 

6. No doubt, the learned counsel for the appellant 
argued that the waiver question was not at all 
argued before the courts below, nor it was dis- 
cussed by the courts below. But this question 
being a pure question of inference to be drawn on 
the plea and evidence which arealready on record, 
the respondent is not prevented from raising it in 
defence, as an additional reason to counteract the 
argument of the learned counsel for the appellant 
and to support the finding reached by both the 
courts below that the tenancy has been terminated 
validly. Therefore, Isee no reason to interfere and 
hence the second appeal is dismissed with costs. 
7. After the judgment was delivered, the learned 
counsel for the appellant requested time for vacat- 
ing the suit building and the learned counsel for 
the respondent also has no objection provided the 
defendant tenant files an affidavit with an under- 
taking that he would positively vacate the prem- 
ises within the said period. Accordingly three months 
time is granted from this date provided the appel- 
lant filed an affidavit within two weeks from today 
undertaking to vacate the suit building within the 
abovesaid period positively. 


BS. 


Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thangamani, J. 


2nd July, 1993. 


A.A.O.NO.24 of 1990 

E.Abdul Jaleel -Appellant 
v. 

V.Pakkirisamy and another ... Respondents. 


Workmen’s Compensation Act (VIII of 1923) - 
Industrial Disputes Act (XIV of 1947), Sec.25-FF - 
Workman employed in saw mill - Mill leased out - 
Workman suffering permanent disability due to 
accident in mill - Liability to pay damages, whether 
lies on lessor or lessee. 

The first respondent workman was originally 
employed in the saw mill owned by the appellant 


u] Abdul Jaleel v. Pakkirisamy (Thangamani, J.) 


at Mayiladuthurai. On 20.8.1987, the appellant 
leased out the mill to the second respondent. 
Whileso, on 18.3.1988 there was an accident in the 
mill in which the first respondent suffered a per- 
manent disability. He claimed workmen’s com- 
pensation of Rs.22,400 as damages. The second 
respondent was impleaded as second defendant. 
The appellant contended that since he had leased 
out the mill to the second respondent even on 
20.8.1987, he had nothing to do with the day to day 
working of the mill from that day and that he was 
not the employer of the workman. The Deputy 
Commissioner of Labour found that the appellant 
was the employer of the 1st respondentand that he 
was liable to pay the compensation. In appeal, 
Heid: Mere admission of lease cannot mean that 
the services of the worker have been transferred 
from the appellant to the second respondent. So 
long as the services of the workman are not trans- 
ferred from the lessor to lessee in the manner 
known to law, the liability of the original employer 
continues. Sec.25-FF of the Industrial Disputes 
Act, 1947 envisages that where the ownership or 
management of an undertaking is transferred, 
whether by agreement or by operation oflaw, from 
the employer in relation to that undertaking to a 
new employer, every workman who has been in 
continuous service for not Jess than one year in 
that undertaking immediately before such trans- 
fershall be entitled to notice and-compensation in 
accordance with the provisions of Sec.25-FF as if 
the Workman had been retrenched. In this case, it 
is not the evidence of the second respondent as 
R.W.1 that subsequent to his taking over the mill 
on lease, there was compliance of the provisions of 
Sec.25-FF or there was any fresh agreement 
. between himself and the existing workers. Even 
the appellant as R.W.2 admits that there was no 
agreement between himself and the second 
respondent that all the workers employed by him 
were to be taken as his employees. At any rate, 
there was no transfer of the services of the employ- 
ees of the mill from the appellant to the second 
respondent with the consent of workers. In the 
absence ofany tripartite agreement among lessor, 
lessee and workman, it cannot be said that liability 
to pay compensation rests with the lessee. It is 
quite evident that in the present case, there is only 
aloan of services and not a transfer of the contract 
of service itself in favour of the second respon- 
dent. So the claim of the appellant that thesecond 
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responuent alone is liable to pay compensation 
has no substance. [Paras. 6 & 8] 
Cases referred to: 

Pyarchand v. Omkar Lakshman, (1969)2 S,C.R. 
272: A.I.R. 1970 S.C. 823: 20 Fac.L.R. 140: (1970)1 
S.C.A. 268: (1970)1 Lab.L.J. 492: 1970 Lab.I.C. 
737: (1970)2 S.C.J. 146. [Para 7] 

Chotila Gram Panchayat v. Jatashankar, 1972 
Lab.I.C. 1178, [Para 8} 

Appeal against the Order of the Deputy Commis- 
sioner of Labour, Tiruchi, dated 25.8.1989 and 
made in W.C.No.73 of 1988. 

KV. Sridharan, for Appellant. 

K.S.Mahadevan, for Respondent No.1. 

The Court delivered the following 
JUDGMENT: The.appellant is the first respon- 
dent in W.C.No.73 of 1988 before the Deputy 
Commissioner of Labour-Commissioner for 
Workmen’s Compensation, Tiruchirapalli. The 
present first respondent V.Pakkirisamy was 
employed in a saw mill at Mayiladuthurai. On 
18.3.1988 at about 12.30 p.m. there was an acci- 
dent in the mill in which Pakkirisamy’s left hand 
was cut and severed above the wrist by the saw, He 
was immediately taken to the Government Hospi- 
tal, Mayiladuthurai and then to the Thanjavur 
Medical College Hospital. Inspite of the treat- 
ment given, the wrist could not be attached. There- 
upon, he filed W.C.No.473 of 1988 before the 
Deputy Commissioner of Labour-Commissioner 
for Workmen’s Compensation daiming Rs.22,400 
as damages. He impleaded the appellant herein 
Abdul Jaleel as the first respondent and Parames- 
waran the present second respondent as second 
respondent in that application on the ground that 
the appellant was the original owner of the saw 
mill, that he joined the mill when the mill 
belonged to the appellant and that thereafter the 
appellant had leased out the mill to the second 
respondent. 

2. The appellant pleaded that since he had leased 
out the saw mill to the second respondent on 
20.8.1987, he had nothing to do with the day to day 
working of the said mill from that day onwards. He 
was not the employer of the first respondent at the 
time of the accident. Hence, the claim forcompen- 
sation against him was not maintainable. 

3. The second respondent contended that he was 
also not the employer of the worker since it was 
the appellant who had appointed the first respon- 
dent in his mill. He also pleaded that the first 
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respondent is guilty of contributory negligence. 
4. Learned Deputy Commissioner of Labour and 
Commissioner for Workmen’s Compensation in 
his order dated 25.8.1989 found that the appellant 
was the employer of the first respondent and that 
he was liable to pay Rs.22,671 by way of compen- 
sation. And this appeal is directed against the said 
order. 

5. The only point urged before this Court by the 
appellant was that there was no relationship of 
master and servant between him and the first 
respondent on the date of the accident and that 
the liability was only on the second respondent to 
pay the compensation. In support of his conten- 
tion he relied on the averment in the application 
that in 1987 the appellant had leased out the mill 
to the second respondent and the evidence of the 
workman as A.W.1 that the second respondent 
alone was paying him the wages and the mill was 
under the management of the second respondent 
at the time of the accident. He also pressed into 
service the statement of the second respondent as 
R.W.1 that he did not appoint the first respondent 
as a worker in his mill. The contract of service was 
only between the appellant and the first respon- 
dent. He also pointed out that under Clause (e) of 
Sec.2 of the Workmen’s Compensation Act, 1923, 
when the services of a workman are temporarily 
lent or let on hire to another person by the person 
with whom the workman has entered into a con- 
tract of service or-apprenticeship, the expression 
“employer” means such other person while the 
workman is working for him. So even as per the 
definition of the Act, the second respondent alone 
was his employer. 

6. However, as rightly urged by learned counsel for 
the first respondent (workman) mere admission 
of lease cannot mean that the services of the 
Worker have been transferred from the appellant 
to the second respondent. So long as the services 
of the workman are not transferred from the les- 
sor to lessee in the manner known to law, the 
liability of the original employer continues. Sec.25- 
FF of the Industrial Disputes Act, 1947, envisages 
that where the ownership or management of an 
undertaking is transferred, whether by agreement 
or by operation of law, from the employer in 
relation to that undertaking to a new employer, 
every workman who has been in continuous serv- 
ice for not less than one year in that undertaking 
immediately before such transfer shall be entitled 
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to notice and compensation in accordance with 
the provisions of Sec.25-F, as if the workman had 
been retrenched. In this case, itis not the evidence 
of the second respondent as R.W.1 that subse- 
quent to his taking over the Mill on lease, there 
was compliance of the provisions of Sec.25-FF or 
there was any fresh agreement between himself 
and the existing workers. Even the appellant as 
R.W.2 admits that there was no agreement 
between himself and the second respondent that 
all the workers employed by him to be taken as his 
employees. At any rate, there was no transfer of 
the services of the employees of the mill from the 
appellant to the second respondent with the con- 
sent of workers. In the absence of any tripartite 
agreement among lessor, lessee and workman, it 
cannot be said that liability to pay compensation 
rests with the lessee. 

7. In Pyarchand v. Omkar Lakshman, (1969)2 
S.C.R. 272: ALR. 1970 S.C. 823: 20 Fac.L.R. 140: 
(1970)1 S.C.A. 268: (1970)1 Lab.L.J. 492: 1970 
Lab.I.C. 737: (1970)2 S.C.J. 146, it has been laid 
down that a contract for service is incapable of 
transfer unilaterally. Such a transfer of service 
from oneemployer to another can only be effected 
by a tripartite agreement between the employer, 
the employee and that third party, the effect of 
which would be to terminate the original contract 
of service by mutual consent and to make a new 
contract between the employee and the third party. 
So long as the contract of service is not termi- 
nated, a new contract is not made as aforesaid, and 
the employee continues to be in the employment 
of the employer. Therefore, when an employer 
orders him to do certain work for another person 
the employee still continues to be in his employ- 
ment. The only thing that happens in such a case 
is that he carries out the orders of his master. The 
employee has the right to claim his wages from the 
employer and not from the third party towhom his 
Services are lent or hired. It may be that such a 
third party may pay his wages during the time that 
he has hired his services, but that is because of his 
agreement with the employer. That does not pre- 
clude the employee from claiming his wages from 
the employer. The hirer may also exercise control 
and direction in the doing of the thing for which he 
is hired or even the manner in which it is to be 
done. But if the employee fails to carry out his 
direction he cannot dismiss him and can only 
complain to the employer. The right of dismissal 
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vests with the employez. 

8. In Chotila Gram Panchayat v. Jatashankar, 1972 
Lab.I.C. 1178, a Division on Bench of Gujarat 
High Court has pointed out that except in case of 
Statutory provision to the contrary, right to the 
service of an employee cannot be the subject- 
matter of a transfer by employer to a third party 
without employee’s consent. Therefore, on this 
settled legal position, it is quite evident thatin the 
present case there is only a loan ofservices and not 
a transfer of the contract of service itself, in favour 
of the second respondent. So the claim of the 
appellant that the second respondent alone is 
liable to pay compensation has no substance and 
the trial court has rightly fastened the liability on 
him. 

9. In the result, the appeal is dismissed. No costs. 


BS. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamani, JJ. 


C.M.P.No.9486 of 1993 in App.No.998 of 1988 
28th July, 1993. 


Santhokban Vallabhdas Madhvani and others 
...Petitioners 

v. 

Taraben Pravinlal Madhvani, Exccutrix to the 

Estate of Pravin Vithaldas Madhvani (Deceased) 

and another ... Respondents. 


Civil Procedure Code (V of 1908), O.47, Rule 1 - 
New plea - Ground not raised earlier - No counter 
affidavit ‘filed on earlier occasion - If can be raised in 
review application. 

The Supreme Court has in Collector of 24 Parga- 
nas v. Lalith Mohan Mallick, -(1988)1 J.T. 598: 
A.I.R. 1988 S.C. 2121, held that a new ground 
which was not raised in the earlier occasion cannot 
be taken into consideration for the purpose of 
review application. In this case, the present ground 
was not raised and no counter affidavit was filed 
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on the earlier occasion. Hence there is no merit in 
this petition and it deserves to be dismissed. 
[Paras. 7 & 8] 
Case referred to:- 
Collector of 24 Parganas v. Lalith Mohan Mullick, 
ALR. 1988 S.C. 2121: (1988)1 J.T. 598. [Para. 7] 
Petition praying that in the circumstances stated 
therein and in the affidavit filed therewith the 
High Court will be pleased to modify the order 
made by it on 28.6.1993 in C.M.P.No.5594 of 1993 
in Appeal No.998 of 1988 preferred to this Court 
against the judgment and decree of the District 
Court, Cooimbatore, dated 6.1.1988 and passed in 
LA.No.5 of 1987 in O.S.No.1 of 1987, etc. 
S.Gopalaratnam, Senior Counsel, for 
T.R.Rajagopalan and T.R.Rajaraman, for 
Petitioners. 
T.Dulip Singh for M/s.King & Patridge, for Respon- 
dent No.2. 
The Order of the Court was made by 
Srinivasan, J.: This isa petition for modification of 
the order dated 28.6.1993 passed by us in 
C.M.P.No.5594 of 1993 directing the petitioners 
herein to pay a sum of Rs.20,00,000 to the respon- 
dents herein on or before 23rd July, 1993. Though 
the petition purports to be one for modification, 
in law it is only for review of our order dated 
28.6.1993. In fact, the petition as filed by the 
counsel was originally one for review and it is 
represented that at the instance ofthe registry, the 
word “review” has been struck off and the word 
‘modification’ has been substituted. 
2. The ground on which this petition has been filed 
is that at the time when we heard C.M.P.No.5594 
of 1993, itwas not brought to our notice thatasum 
of Rs.51,59,416.55 would be due from the respon- 
dents herein to the petitioners and that the liabil- 
ity was also found by the Commissioner appointed 
by this Court during the pendency of the appeal by 
an order in C.M.P.No.17182 of 1988 in L.P.A.No.192 
of 1988. It is stated that late Pravinlal Madhvani 
was liable to pay a sum of Rs.4,13,463.24 to the 
petitioners and the said amount has swelled into 
Rs.51,59,416.55 on account of interest with quar- 
terly rest thereon. It is further stated that the 
amount due in favour of the petitioners even as 
per the report of the Commission would be only 
Rs.33,32,847.83 and the interest thereon would 
come to Rs.25,13,618.58, making a total of 
Rs.58,46,466.41. Thus, it is contended that if the 
said fact had been brought to the notice of this 
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Court on 28.6.1993, the order directing the peti- 
tioners to pay a sum of Rs.20,00,000 would not 
have been made. 
3. Learned counsel for the respondents has brought 
to our notice that the said amount of Rs.4,13,463.24 
which was due by Pravinlal Madhvani had already 
been adjusted as against the amount due from the 
firm to Pravinlal Madhvani and the lower court 
has taken into account the said fact while render- 
ing its judgment on 6.1.1988. The following para- 
graph in the judgment is referred to: 
“The profit till 4.5.1969 is shown as Rs.31,360.10 
paise in Ex.B-12 and the profit from 4.5.1969 
to 30.6.1969 is shown as Rs.93,725.88 paise for 
a small period of 1 month and 27 days between 
5.5.1969 and 30.6.1969 has been inflated by the 
respondents to take away the balance of the 
profit beyond 4.5.1969. The petitioner is 
entitled to pro-rata profit of Rs.23,102. She is 
entitled to 30% of receivables. Her 30% of 
receivables works out at Rs.1,25,306.34 the 
balance in the current account of her husband 
is Rs.3,870. The profit actually credited in 
balance sheet of 4.5.1969 is Rs.9,489. Her claim 
of Income Tax and Agricultural Income Tax 
refunds is Rs.10,575. She is entitled to heshare 
ofstanding crops of Rs.17,511.30 and goodwill 
Rs.3,45,139.34. She is entitled to the total of 
these items of Rs.5,34,993.94. Para 57 Late 
Pravinlal was the sole proprietor of 
Ms.Darjeeling Tea Plantations Company. Late 
Pravinlal owed Rs.4,13,364.24 paise as on 
4.5.1969 to Bengorm Estate. The 6th Respon- 
dent obtained the Reserve Bank permission 
Ex.B-566 and adjusted the debt due from 
Darjeeling Tea Plantation to Bengorm on 
24.6.1972. The debt due from Darjeeling Tea 
Plantation has been adjusted as on 4.5.1969 as 
per the admission of R. W.3. The petitioner has 
to pay Rs.20,996 to the firm towards payments 
made on behalf of Late Pravinlal for Income 
Tax and Agricultural Tax and the 30% of 
Rs.1,11,741.10 at the total tax paid on behalf of 
Bengorm Estate which works out Yo 
Rs.33,552.33. The debt due from Darjeeling 
Tea Plantation to Bengorm firm of 
Rs.4,13,364.24 Income Tax and Agricultural 
Tax Rs.20,996 and 30% of Rs.1,11,741.10 of 
total tax paid on behalf of firm work out to 
Rs.33,552.35. Total of these items is 
Rs.4,67,882.52. After deducting this amount 
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from Rs.5,34,993.94 she is entitled to 
Rs.67,111.37. So the petitioner is entitled to 
Rs.67,111.37 with simple interest at 6% per 
annum from 5.5.1969 to the date of realisa- 
tion.” 
4. It is submitted that the Commissioner was 
directed by this Court to ascertain the mesne 
profits only from 5.5.1969 and not to ascertain the 
liability during the prior period. It is, therefore, 
argued that the alleged liability of Pravinlal 
Madhvani having been already taken intoaccount 
and the court having found that only a sum of 
Rs.67,111.37 was due from the petitioners herein 
to respondents, it is not open to the petitioners to 
contend that the liability is still alive and it has 
swelled into a sum of Rs.51,00,000 and odd. 
5. The said question as to whether the liability is 
still alive or not has to be decided only in the 
appeal. It is not possible for us to decide that 
question at this stage. 
6. Whatever may be the liability of Pravinlal 
Madhvani, itis not in dispute that the Court below 
has passed a decree as against the petitioners fora 
sum of Rs.25,00,000 and odd. It is represented that 
as per the decree, the amount due as on date 
inclusive of interest would be more than Rs.88,00,000 
and odd. It is also submitted by the respondents 
that as per the Commissioner’s report, the peti- 
tioners are liable to pay Rs.33,00,000 and odd and 
with interest, and it would come to more than 
Rs.1,00,00,000. We tookinto account the fact that 
inso far as the decree in thesuit is one for payment 
of money and the petitioners cannot have uncon- 
ditional stay particularly when the appeal is pend- 
ing for several years. No doubt, the court had 
earlier granted uncohditional stay and the Letters 
Patent Appeal against the same has been dis- 
missed. But, when the miscellaneous petition was 
disposed by the Division Bench, on 17.4.1989, in 
C.M.P.No.17182 of 1988 in L.P.A.No.192 of 1988 
the Bench directed the petitioners herein to pay a 
sum of Rs.5,00,000 to the respondents herein in 
two instalments, the first instalment on 1.7.1989 
and the balance by 31.12.1989. Admittedly, the 
said amount has not been paid by the petitioners 
to the respondents till now. Further, the Supreme 
Court of India had in its order dated 14.1.1991 
directed the appeal to be disposed of within four 
weeks from the receipt of thesaid order. It was also 
observed by that court that ifthe appeal could not 
be disposed of within that time, the High Court 
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might consider an application of the petitioners 
for an increased deposit and withdrawal. We have 
referred to the said order in our order dated 
28.6.1993. It is only after taking into consideration 
all the facts and circumstances, we directed the 
petitioners herein to pay a sum of Rs.20,00,000 to 
the respondents on or before 23.7.1993. Without 
making any arrangements to pay the amount or 
even a part thereof the petitioners have come 
forward with this application for modification, 
which is in effect for review. The application was 
presented only on 20.7.1993. It is also stated in the 
affidavit that this is the harvest season the estate 
requires a lot of working capital at this stage and 
it would be hard and impossible to raise 20 lakhs 
of cash all of a sudden within a short time. An 
avermentis made in the affidavit that the petition- 
ers would furnish bank guarantec to the amount of 
Rs.20,00,000. We are not convinced that the affi- 
davit represents the true state of affairs. It should 
be noted that the petitioners did not file any 
counter affidavit in C.M.P.No.5594 of 1993, though 
the said petition was filed as carly as on 2.4.1993. 
The petition came up for orders only on 28.6.1993 
before us and the petitioners herein had more 
than two months’ time to file their counter. The 
petitioners have failed to do so. It is not nowopen 
to the petitioners to contend in this petition that 
this being harvest season, it is not possible for 
them to collect a sum of Rs.20,00,000 within a 
short time. 

7. The Supreme Court has in Collector of 24 Par- 
ganas y. Lalith Mohan Mullick, ALR. 1988 S.C. 
2121: (1988)1 J.T. 598, held that a new ground 
which was not raised in the earlier occasion cannot 
be taken into consideration for the purpose of 
review application. In this case, the present ground 
was nol raised and no counter affidavit was filed 
on the carlicr occasion. 

8. Hence, there is no merit in this petition and it 
deserves to be dismissed. 

9. However, we consider it fit to grant time to the 
petitioners to comply with the order dated 28.6.1993. 
The petitioners are directed to pay a sum of 
Rs.20,00,000 (Rupees twenty lakhs only) to the 
respondents herein on or before 6.8.1993, failing 
which the pctitioners will be considered to have 
wilfully disobcyed our order. 

10. Yesterday on a request by senior counsel for 
the pctitioncrs, we directed the appeal to be posted 
in the next week for hearing. Instead, we direct the 
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appeal to be posted for final disposal on 9.8.1993. 


BS. ---- Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 


C.R.P.Nos.803 t08050f1993 23rd April, 1993. 
The Union of India represcnted by the Steel 
Authority of India Ltd., Salem Steel Plant, Salem 

...Petitioner 


... Respondents. 


(A) Land Acquisition Act (I of 1894), Sec.20(d) (as 
added by Tamil Nadu Amendment Act, 1989) - 
Party having right to implead itself in proceeding - 
Delay if defeats right. 
If a party has got a right to implead itself in 
proceeding, that cannot be rejected on the grqund 
of delay. [Para. 4] 
(B) Civil Procedure Code (V of 1908), Sec.11 - Res 
judicata - Change in law - Decision rendered prior to 
change - If operate as res judicata. 
When there is a change of law, decisions rendered 
prior to the change of law cannot be pressed into 
service for putting forth a plea of res judicata. 
[Para. 4] 
(C) Land Acquisition Act (I of 1894), Secs.18, 19, 
20.and Sec.20(d) (as added by Tamil Nadu Amend- 
ment Act, 1989) - Expression ‘proceedings pending 
before any court, statute of objects a reason in the 
Tamil Nadu Amendment Act - Interpretation of - If 
relate only to proceedings pending for fixation of 
enhanced compensation and not thereafter. 
Secs.18, 19 and 20 of the Land Acquisition Act 
occur in Part IHI of the Act which is under the 
heading ‘Reference to Court and procedure 
thereon’. Sec.18 provides for reference to court’. 
Sec.19 provides for ‘Collector’ statement to the 
court. Thereafter, Sec.20 comes in and provides 
for service of notice to the parties mentioned 
thereunder, specifying the day on which the court 
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will proceed to determine the objection and 
directing their appearance before the court on 
that day. It clearly implies that the said notice was 
intended for hearing the objection of the parties 
mentioned thereunder before fixing enhanced 
compensation. At that stage, notice was intended 
to the parties mentioned in Sec.20 of the Act. That 
Stage has passed an enquiry was held and 
enhanced compensation has been fixed. In view of 
the above, there is force in the submission that 
Sec.20 would come into play only prior to the 
fixation of the enhanced compensation. In this 
regard, it is submitted by the learned counsel for 
the petitioner that in the statement of objects and 
reasons it is stated that this amendment Sec.20(d) 
is applicable to pending proceedings and so in an 
execution proceeding, the petitioner can claim 
impleadment. While considering this sentence in 
the statement of objects and reasons, the sentence 
prior thereto is also relevant and it reads as “Asa 
result, such person or authority could not partici- 
pate directly in the proceedings of the Court and 
effectively assist the court in fixing the compensa- 
tion reasonablly.......’ It would clearly indicate that 
this amendment was made in Sec.20 so as to 
enable that party also to help the court in fixing the 
compensation reasonably. Taking that viewof the 
matter, the court is clear that the words occurring 
inthe sentence relied upon by the learned counsel 
for the petitioner viz, ‘proceedings pending 
beforeany court’ would only relate to proceedings 
pending for the fixation of the enhanced compen- 
sation and not thereafter. In this case, Sec.4(1) 
notificat. n was made as early as in 1964. The 
parties affected by the notification would be left in 
a nebulous stage right from that date. If by virtue 
of this amendment made in the Act in 1990, the 
entire thing is unsettled that would lead definitely 
to injustice. In the opinion of the court, that was 
why in the statement of objects and reasons given 
in the Land Acquisition (Tamil Nadu Amend- 
ment) Act, 1989, it has been so stated’ that this 
amendment was made so as to enable that party 
for whom acquisition was made to take part and 
assist the court in fixing the compensation rea- 
sonably. Itcannot comeata later stageand putting 
forth contentions and unsctting the matter. It is 
also worthwhile to note that this amendment was 
not given any retrospective effect. That is also a 
factor which impels the court to come toa conclu- 
sion that this Scc.20(d) is not applicable at a stage 
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subsequent to fixing of enhanced compensation. 
[Paras. 5, 6 & 7] 
Petitions under Sec.115 of Act V of 1908 praying 
the High Court to revise the orders of the Court of 
the Additional Subordinate Judge, Salem, dated 
12.10.1992 and passed in (i) REA.No.255/91 in 
REP.No.127/87 in L.A.O.P.No.9 of 1986, (ii) 
REA.No.252/91 in REP.No.165/87 in 
L.A.O.P.No.10 of 1986, (iii) REA.No.558/91 in 
REP.No.17/91 in L.A.O.P.No.3 of 1989, respec- 
tively. 
S.Ramasubramaniam of Ramasubramaniam and 
Associates, for Petitioner. 
M.S.Umapathy, for Respondent No.1. 
The Court made the following 
ORDER: These revision petitions are directed 
against the orders made in REA.Nos.255/91, 252/ 
91 and 558/91 in R.E-P.Nos.127/87 in L.A.O.P.No.9 
of 1986, R.E.P.165/87 in L.A.O.P.No.10 of 1986 
and R.E.P.17/91 in L.A.O.P.No.3 of 1987 respec- 
tively on the file of Additional Subordinate Judge, 
Salem, in which the learned Subordinate Judge 
has dismissed the petitions filed by the revision 
petitions to implead it as a party in the execution 
proceedings. 
2. Short facts are: 
On reference under Sec.18 of Land Acquisition 
Act awards were passed in L.A.O.Ps.9.and 10 of 
1986 on 23.1.1987 and in L.A.O.P.No.3 of 1987 on 
9.7.1987. The claimants filed execution petitions 
to realise amounts awarded in those L.A.O.Ps. At 
that time, the revision petitioner herein had filed 
the aforesaid R.E.A.Nos.255, 252 and 558 of 1991 
toimplead itas a party. That was objected to by the 
respondents. After hearing the parties, the learned 
Subordinate Judge has dismissed those petitions, 
Aggrieved by the same, the petitioner in the court 
below has come forward with these three civil 
revision petitions. 
3. Mr.S.Ramasubramaniam, the learned senior 
counsel appearing for the revision petitioner, would 
submit that the court below has dismissed the 
claim made by the petitioner on two grounds viz., 
(i) Delay 
(ii) Res judicata 
and both these grounds cannot be sustained. He 
would further submit that the delay cannot be a 
ground for rejection of the claim and the ground of 
res judicata taken by the lower court is erroneous 
inasmuch as claim now made is due to change of 
law viz.; amendment of Sec.20 of the Land 
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Acquisition Act by virtue of the amendment made 
in it which came into force on 5.5.1990. Per contra, 
Mr.M.S.Umapathy, the learned counsel appear- 
ing for the respondents, would submit that the 
awards were passed in 1987 and now to realise the 
amounts given in the awards, execution petitions 
were laid and at this stage the revision petitioners 
cannot invoke Sec.20(d) of the Land Acquisition 
Act (which I shall hereafter refer to as ‘the Act’) 
inasmuch as that section would come into play 
prior to the determination of the enhanced com- 
pensation by the court. He would add that the 
‘scheme of the Act, would fortify his point that 
Sec.20 would come into play only prior to the 
fixation of the enhanced compensation by the 
court. The next submission made by him was that 
under Sec.20(d) of the Act only in a case where the 
acquisition is not made for the Government the 
_ person or authority for whom it is made should be 
served with a notice and this is not a case where 
acquisition is not made by any personor authority 
other than the Government and on this count also 
this section will not be attracted. He lastly submit- 
ted that the provisions of O.1, Rule 10, C.P.C. is 
not applicable in the execution stage. Regarding 
these submissions put forth by Mr.Umapathy, 
Mr.S.Ramasubramaniam, the learned senior 
counsel, would submit that in the statement of 
objections and reasons given for the Tamil Nadu 
Amendment Bill, 1989 by-virtue of which Sec.20(d) 
has been added, it is stated that it was intended for 
application to pending proceedings and as such, 
execution proceeding is a pending proceeding and 
so the petitioner camseek impleadment even at 
this stage. With regard to the objection that the 
land was acquired only for the purpose of the 
Government and not for any other person, he 
would submit that first two paras of notification 
under Sec.4, if read together, would make it 
explicit that it was not made for the purpose of 
Government but for steel plant township and 
ancillary industries and that the third para would 
indicate that it is not Salem Steel Project, Salem 
and that the petitioner herein, viz., Stee! Author- 
ity of India Ltd., is the successor of Salem Steel 
Project, Salem. His further submission is that the 
petitioner claimed impleadment by virtue of 
Sec.20(d) of the Act and so the provisions of O.1, 
Rule 10, C.P.C. is not applicable even assuming 
that it cannot be applied in the execution stage. 
4. I have carefully considered the submissions 
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made by rival counsels. I shall first advert to the 
grounds on which the court below had rejected the 
claim of the petitioner. The first ground of delay, 
cannot be sustained. I am clear that if a party has 
got a right to implead itself in a procéeding, that 
cannot be rejected on the ground of delay. The 
second ground viz., res judicata, because of the 
decisions of this Court dismissing the petitioner’s 
claim for impleadment in W.P.Nos.6665 and 6397 
of 1988, the simple answer would be that this 
petition is filed solely under Sec.20(d) of the Land 
Acquisition Act and I am clear that when there is 
a change of law, decisions rendered prior to the 
change of law, cannot be pressed into service for 
putting forth a plea of res judicata. The aforesaid 
writ petitions were dismissed on 4.7.1989. This 
amendment by virtue of Sec.20(d) came into the 
statute was given effect to from 5.5.1990. As such, 
the rulings rendered by this Court in W.P.Nos.6663 
and 6397 of 1988 cannot be construed as operating 
as res judicata against the petitioner. 
5. I shall now advert to the submission made by 
Mr.Umapathy that the stage of impleadment had 
already gone. For appreciating this submission, 
Sec.20 of the Act needs extraction. It reads as 
follows: 
“20. Service ofnotice: The court shall thereupon 
cause a notice, specifying the day on which the 
court will proceed to determine the objection, 
and directing their appearance before the court 
on that day, to be served on the following persons, 
namely:- 
(a) the applicant; 
(b) all persons interested in the objection, 
except such (ifany) of them as have consented 
without protest to receive payment of the 
compensation awarded; 
(c) ifthe objection is in regard to the area of the 
land or to the amount of the compensation, the’ 
Collector, and l 
(d) if the acquisition is not made for the Gov- 
ernment, the person or authority forwhom itis 
made.” [emphasis supplied. ] 
To appreciate the submission made ‘by 
Mr.Umapathy, Secs.18 and 19 of the Actalso need 
reference. Secs.18, 19 and 20 occur in Part III of 
the Act, which is under the heading “Reference to 
court and procedure thereon”. Sec.18 provides for 
‘reference to court: Sec.19 provides for ‘Collec- 
tor’s statement to the court’. Thereafter, Sec.20 
comes in and provides for “service of notice” to 
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the parties mentioned thereunder, specifying the 
day on which the court will proceed to determine 
the objection and directing their appearance 
before the court on that day. It clearly implies that 
the said notice was intended for hearing the objec- 
tion of the parties mentioned thereunder before 
fixing enhanced compensation. At that stage, notice 
was intended to the parties mentioned in Sec.20 of 
the Act. That stage has passed and enquiry was 
held and enhanced compensation has been fixed. 
In view of the above, I find force in the submission 
made by Mr.Umapathy. 
6. In this regard, Mr.S.Ramasubramanian, would 
submit that in the statement of objects and rea- 
sons, it is stated that this amendment is applicable 
to pending proceedings and so in an execution 
proceeding, the petitioner can claim impleadment. 
The relevant sentence in statement of objects and 
reasons, relicd upon by Mr.Ramasubramaniam 
reads as follows: 
“It is also proposed to apply the above amend- 
ment to the proceedings pending before any 
court on the date of the commencement of the 
proposed amendment Act.” 
While considering this sentence in the statement 
of objects and reasons, the sentence prior thereto 
is also relevant and it reads as follows: 
“AS a result, such person or, authority could 
not participate directly in the proceedings of 
the court and effectively assist the court in fixing 
the compensation reasonably. Hence, it is pro- 
posed to amend the said Sec.20so as to provide 
for the court to cause a notice to be served, on 
the person or authority also, forwhom the land 
is acquired.” [Emphasis supplied. | 
The above would clearly indicate that this amend- 
ment was made in Sec.20 so as to enable that party 
also to help the Court in fixing the compensation 
reasonably. Taking that view of the matter, I am 
clear that the words occurring in the sentence 
relied upon by Mr.Ramasubramaniam, viz., “pro- 
ceedings pending before any court” would only 
relate to proceedings pending for the fixation of 
the enhanced compensation and not thereafter. 
7. łam fortified in coming to the above conclusion 
and construing to act in the above manner because 
of another reason’also. For example, even in this 
case, the 4(1) notification was made as early as in 
1964. The parties affected by the notification would 
be left in a nebulous stage right from that date. If 
by virtue of this amendment made in the Act in 


The Madras Law Journal Reports 


[1993 


1990, the entire thing is unsettled, that would lead 
definitely to injunction. In my opinion, that was 
why in the statement of objects and reasons given 
in the Land Acquisition (Tamil Nadu Amend- 
ment) Act, 1989, it has been so stated that this 
amendment was made so as to enable that party 
for whom acquisition was made to take part and 
assist the Court in fixing the compensation rea- 
sonably. Itcannot comeata later stage and putting 
forth contentions and unsettling the award. It is 
also worthwhile to note that this amendment was 
not given any retrospective effect. That is also a 
factor which impels me to come to a conclusion 
that this Sec.20(d) is not applicable at a stage 
subsequent to fixing of enhanced compensation. 
8. The next submission of Mr.Umapathy is that 
under Sec.20(d), if the acquisition is not made for 
the Government, the person or authority for whom 
it is made can under Sec.20(d) seek impleadment' 
and in the instant case, acquisition was made for 
the Government and not for the petitioner. In 4(1) 
notification, in first para, last sentence, it is stated: 
“,.to acquisition of lands for the purpose of the 
Union in this State”. 
In para 2, it is stated: 
“for the establishment ofa steel plant, town- 
ship and ancillary industries...” 
In the third para, it is stated: 
“Under Sec.3(c) of the same Act, the Gover- 
nor of Madras appoints theSpecial Tahsildar 
for Land Acquisition, Neyveli-Salem Steel 
Project, Salem, to perform the functions of a 
Collector under Sec.5-A of the Act.” 
The petitioner herein is Steel Authority of India 
Ltd., Salem Steel Plant, Salem-13. In para 2 of the 
affidavit filed on behalf of the petitioner in 
R.E.A.252/91 it is stated as follows: 
“Though the acquisition was made for the 
Central Government, the Central Government, 
had caused the acquisition to be made for the 
purposes of the Steel Authority of India Lim- 
ited.” 
Taking the totality of the factors, I am inclined to 
accept the submission made by Mr.S.Rama- 
subramaniam that the acquisition was made only 
for the purpose of petitioner herein and as such he 
would come within the purview of Sec.20(d) of the 
Act. In view of theabove, Iam unable to accept the 
submission made by Mr.Umapathy, who wants to 
disentitle the petitioner’s claim on this countalso. 
But in view of my finding with regard to earlier 
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submission that In execution stage, Sec.20(d) cannot 
be pressed into service, neither under Sec.20(d) of 
the Act, the petitioner can seek impleadment in 
this execution proceedings. So at this stage, the 
petitioner cannot implead itself as a party. 

9, The next submission of Mr.Umapathy was that 
under the provisions of O.1, Rule 10, C.P.C., the 
petitioner cannot seek impleadment in an execu- 
tion proceeding. I do not propose to go into that 
aspect of the case, inasmuch as in this case de hors 
provisions of O.1, Rule 10, C.P.C. the petitioner is 
claiming impleadment as a party under Sec.20(d) 
of the Land Acquisition Act. That right is inde- 
pendent of the right provided under O.1, Rule 10, 
C.P.C. But yet in view of my view that Sec.20(d) of 
the Act cannot help the petitioner to become a 
party in execution stage. 

10. To sum up: a person or authority cannot seek 
impleadment as a party by virtue of Sec.20(d) of 
the Act in an execution proceeding. The said 
person or authority can seek impleadment only at 
a stage prior to fixation of enhanced compensa- 
tion. 

11. Inview of the above,though not for the reasons 
given by the court below, for the reasons which I 
have given in these orders, I am clear that the 
petitioner cannot be impleaded as a party in the 
execution proceedings and hence all these three 
revision petitions shall stand dismissed. No costs. 


BS. ---- Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Srinivasan, J. 
W.P.Nos.5735 and 6300 of 1990 28th April, 1993. 


Annamalai and others ...Petitioners 
v. 

The Secretary to the Government, Revenue 
Department, Government of Tamil Nadu and 
others .. Respondents. 


Tamil Nadu Estates (Abolition and Conversion 
into Ryotwari) Act (XXVI of 1948), Sec.19-A - 
Scope of - If restricts power of Government to permit 
any person admitted by a landholder into possession 
of any communal land - To continue in possession 
on conditions. 

Sec.19-A of the Tamil Nadu Estates (Abolition 
and Conversion into Ryotwari) Act (XXVI of 
1948) is only in negative terms and prevents any 
person admitted by a landholder into possession 
from claiming any rights in the land or remaining 
in possession of such land without the express 
direction of the Government. That does not re- 
strict the power of the Government to permit any 
person to continue the possession on such condi- 
tions as it may impose. [Para. 11] 
Petitions under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the respective affidavit filed there- 
with the High Court will be pleased to issue (1) a 
writ of certiorarified mandamus calling for the 
records of the proceedings culminating ih the 
order dated 14.3.1990 made in G.O.Ms.No.453 on 
the file of the Secretary to Government, Govern- 
ment of Tamil Nadu, Revenue Department, Madras- 
9, the first respondent herein affirming the com- 
mon order dated 20.4.1976 and made in proceed- 
ings BR.RT.293/SE on the file of the Commis- 
sioner of Land Revenue and Settlement of 
Estates, Board of Revenue, Madras-600 005, the 
2nd respondent herein in turn affirming the order 
dated 31.1.1975 made in proceedings R.Dis.SR.1 
and 2/19-A/70 on the file of the Director of Survey 
and Settlements, Madras-5, the 3rd respondent 
herein and quash the same and directing the 
respondents 1 to 3 herein respectively their men, 
agents or assigns to forbear interfering with the 
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petitioner’s possession and enjoyment of holdings 
comprised in Salem District and Taluk in 
T.S.No.113, Block No.52, Ward ‘H’ Correspond- 
ing to old T.S.No.2210 in Trichy Main Road, 
Gugai, Salem, measuring about 0.62 cents all 
superstructures standing thereon, having door 
Nos.289 O, WY, Z, Z-1, Z-4, Z-8, Z-14, X, Z-12, 
PRS. U.V. V-2, V-3 and all other sheds except in 
accordance with law (in W.P.No.5735 of 1990), 
etc. 

ARamanathan for R. Vedantham and S.Sadasivam, 
for Petitioners in W.P.No.5735 of 1990. 

K Ilias Ali, for Petitioner in W.P.No.6300 of 1990. 
V.R.Rajasekaran, Government Advocate, for 
Respondent Nos.1 to 3 in W.P.No.5735 and 6300 
of 1990. 

V. Srinivasan, for Respondent Nos.4 to 13, 15, 16 
and 18 to 21 in W.P.No.5735 of 1990. 

U.S. Natarajan for P.A. Deivasigamani and Associ- 
ates, for Respondent No.14 in W.P.No.5735 of 
1990. 

The Court made the following 

ORDER:- The earlier writ petition has been filed 
by 12 persons for issue of a certiorarified manda- 
mus Calling for the records in the proceedings 
culminating in the order dated 14.3.1990 made in 
G.O.Ms.No.453 on the file of the Secretary to 
Government of Tamil Nadu, Revenue Depart- 
ment affirming the order dated 20.4.1976 passed 
by the Land Commissioner and Settlement Offi- 
cer which in turn affirmed the order dated 31.1.1975 
passed by the Director of Survey and Settlement, 
Madras-5, quashing the same and directing 
respondents 1 to3 to forbear from interfering with 
the petitioner’s possession and enjoyment of the 
holdings in T.S.No.113, Block No.52, Ward ‘H’, 
corresponding to O.D.T.S.No.2210 measuring about 
62 cents and the superstructures standing thereon 
except in accordance with law. The later writ peti- 
tion is filed by the Muslim Burial Ground Protec- 
tion Committee, Salem, for issue of a writ of 
certiorari calling for the records in G.O.Ms.No.453, 
dated 14.3.1990 and quashing the same. 

2. The facts teading to the filing of 
the two writ petitions are as follows: The Salem 


~ Zamin Estate in Salem Taluk and District was 


notified and taken over by the Government under 
the Tamil Nadu Estates (Abolition and Conver- 
sion into Ryotwari) Act, 1948 (hereinafter 
referred to as ‘Act XXVI of 1948’) on 12.1.1951 
and ryotwari settlement was introduced in Fasli 
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1359. The Assistant Settlement Officer, Salem, 
initiated suo motu enquiry to determine the char- 
acter of the lands in Zamin Survey Numbers 5105 
and 5108 corresponding to old Town Survey 
Numbers 2253 and 2210 respectively and decide 
the claims for patta. The village was originally 
surveyed by the landholder in the year 1903 and 
both the survey numbers were registered as ‘Rudra 
Bhoomi’ poramboke. They were correlated to Town 
Old Survey Numbers 2253 and 2210 correspond- 
ing to new Town Survey Numbers 114/2, 1, 9 and 
10 and 113, 90 part, 70 part, 110 part and 112. We 
are concerned with new T.S.Nos.113, and 70. While 
the former was classified as burial grounds, the 
latter was classified as Municipal waste. In the 
enquiry before the Assistant Settlement Officer, 
one R.S.Perumal Chettiar claimed patta for por- 
tions of old T.S.Nos.2253 and 2210. He claimed to 
have patta assignment for the landholder under 
Patta Nos.101-B and 101-A. The Assistant Settle- 
ment Officer disallowed the claim on the ground 
that the land was registered as burial ground 
poramboke in the village account, and there was 
no order of the District Collector under Sec.20-A 
ofthe Tamil Nadu Estates Land Act declaring that 
the lands were not necessary for their original 
purpose and that it could be used for any other 
specified communal purpose or converted into 
ryotwari land. Jt was held that the assignment in 
favour of the claimant was wrong and technically 
void. There was another claim by one Ramasamy 
Chettiar, which was also rejected. The Muslim 
Burial Ground Protection Committee objected to 
the claim of Perumal Chettiar and Ramasamy 
Chettiar and represented that the lands should be 
retained as burial ground poramboke for the 
Muslims. The Assistant Settlement Officer found 
that though the lands were registered as ‘Rudra 
Bhoomi’, there was no evidence of burial ever 
having taken place in T.S.No.113 and there were 
only two tombs in T.S.No.1. It was also observed 
that the burial Ground was ordered to be closed by 
the Municipality as early as in 1887 due to health 
reasons. 

3. The claimants filed a revision before the Settle- 
ment Officer, who found that the assignment and 
pattas produced by Perumal Chettiar were not 
genuine. He rejected the claim of Ramasamy 
Chettiar on the ground that the lands were burial 
ground porambokes. Further revisions were filed 
before the Director of Settlement and Board of 
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Revenue, which were dismissed. The claimants 
filed W.P.Nos.903 and 1258 of 1960 in the Court. 
Sixother persons by name Malli Chettiar, Veerap- 
pan Pillai, Angammal, Obli Chettiar, Manickam 
and Lakshmiammal filed writ petitions challeng- 
ing the orders of the authorities. All of them were 
heard together and acommon order was passed on 
3.5.1962 by Veeraswami, J. dismissing the same. 
Appeal were filed in W.A.Nos.132 to 134 and 154 
to 159 of 1962. A Division Bench disposed them of 
by an order dated 12.1.1965. While dismissing the 
appeals, the Division Bench directed that the daims 
of the petitioners should be considered under 
Sec.19-A of Tamil Nadu Act XXVI of 1948. The 
Following are the relevant observations made by 
the Division Bench: 
“We think we have indicated sufficiently that 
there is no justification for interference in 
these writ appeals, with the Judgment of 
Veeraswami J. declining to issue a writ at the 
instance of any of the parties concerned. The 
appeals are accordingly dismissed. But, in each 
ofthese cases, we would commend the claim of 
the concerned petitioner to a recognition by 
Government of his right to continue in posses- 
sion under Sec.19-A of Madras Act 26 of 1948, 
subject, of course of all considerations that 
could be urged to the contrary effect by the 
Muslim Burial Ground Committee, or any 
person interested in claiming, even at the pres- 
ent time, the communal user or nature of the 
property in question. Further, our remarks are 
subject to the condition that the petitioner 
claiming under Sec.19-A of Act 26 of 1948 are 
bona fide alienees for value, who have taken 
such properties and put them to private uses in 
the genuine belief that they were dealing with 
land in the private ownership of vendors from 
the Zamindar, and not with communal land. 
The erection of buildings thereon by these 
persons may also be considered as evidence of 
bona fide and a fact entitling them, on equi- 
table considerations, to the benefits of action 
under Sec.19-A of the Act.” 
4. Pursuant thereto, the Board of Revenue 
ordered that the Director of Settlement may con- 
sider the claims of the parties under Sec.19-A of 
Act XXVI of 1948. When the matter was pending 
before the Director of settlement, the Muslim 
Burial Ground Protection Committee filed a suit 
in O.S.No.1061 of 1963 on the file of the District 
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Munsif’s Court, Salem challenging the claims of 
the parties involved in the proceedings under 
Sec.19-A of Act XXVI of 1948 anid also several 
other persons. The suit was dismissed on 2.7.1974. 
The Committee also prayed for issue of patta 
under Sec.19-A of the Act and for a hearing before 
the passing of the orders. After a detailed enquiry, 
the Director of settlements passed an order on 
31.1.1975 holding that Thiru A.Ramaswamy 
Chettiar, Tmt.Chellammal, Thiru Obli Chettiar, 
TmtLakshmi Saroja, Thiru Malli Chettiar, 
Tmt.Angammal and Thiru Sambasivam were 
entitled to continue in possession subject to cer- 
tain conditions. The Muslim Burial Ground 
Committee filed revisions before the Commis- 
sioner of Land Revenue and Settlement of 
Estates. Similar Revisions were filed by the peti- 
tioners in W.P.No.5735 of 1990 and some other 
persons. By order dated 20.4.1976, the Commis- 
sioner confirmed the order of the Director of Set- 
tlements and dismissed the revision petitions. 

5. The petitioner in W.P.No.6300 of 1990 filed a 
writ petition in W.P.No.3560 of 1977 challenging 
the order of the Commissioner. In that petition, 
the authorities filed a counter affidavit stating that 
the Government had prima facie come to the 
conclusion that the orders of the Director of Set- 
tlement as confirmed by the Commissioner of 
Land Revenue were not sustainable and issued 
show cause notice to the grantees as to why the 
orders in their favour should not be cancelled and 
that the matter was pending enquiry. In view of the 
said counter affidavit, Nainar Sundaram, J. held 
that the writ petition was premature in nature and 
dismissed the same observing that it was better if 
the parties are left to agitate the question of fac- 
tual possession before the Government and in 
case the ultimate order goes against them, they 
could seek appropriate remedies. Thereafter, the 
petitioner in W.P.No.6300 of 1990 made a repre- 
sentation to the Government and requested fora 
personal hearing and consideration of the docu- 
ments already filed by them before the Board of 
Revenue. 

6. The petitioners in W.P.No.5735 of 1990 chal- 
lenged the order of the Commissioner of settle- 
ment by a further revision to the Government. It 
was the said Revision Petition and enquiry thereon 
which was referred to by the authorities in the 
counter affidavit filed in W.P.No.3560 of 1977. 
After the disposal of the writ petition, the 
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Government considered the records and passed 
G.O.Ms.No.453, dated 14th March, 1990 confirm- 
ing the orders of the Commissioner of Settlement 
and the Director of Settlements. Aggrieved by the 
same, these two writ petitions have been filed in 
challenge of the said order of the Government. 
7. The contentions of the petitioner 
in W.P.No.5735 of 1990 are: 
(1) The petitioners have filed a suit O.S.No.1458 
of 1978 on the file of Sub Court, Salem and 
obtained a decree against the Government 
restraining it from in any way interfering with 
their possession and enjoyment of the suit 
properties and a declaration that they are entitled 
to continue in possession until they are duly 
evicted by the permanent title-holder, being 
the Government. In view of thesaid decree, the 
Government is not entitled to pass an order 
under Sec.19-A of Act XXVI 1948. 
(2) Under Sec.19-A of Act XXVI of 1948, an 
order can be passed only in favour ofa person 
admitted into possession by a Jand-holder. In 
the present case, it is not established by the 
respondents, even as observed by the Commis- 
sioner himself, that they or their predecessors- 
in-title were let into possession by the land- 
holder. Consequently, Sec.19-A is not appli- 
cable to them and no orders should have been 
passed in their favour. 
(3) The claims of the respondents were on the 
earlier occasion discussed threadbare and it 
was factually found that they were not in pos- 
session of the lands and therefore, no orders 
sho. dhave been passed in their favour under 
Sec.19-A of Act XXVI of 1958. = 
8 The petitioner in W.P.No.6300 
of 1990 contends that having filed a counter affi- 
davit in W.P.No.3560 of 1977 that the matter was 
to be enquired afresh by the Government, the 
latter erred in disposing of the same without giv- 
inga personal hearing to the petitioner as prayed 
for by it. Thus, the principles of natural justice 
have been violated. Secondly, it is argued that the 
lands have been registered as burial grounds and 
under the Muslim Law, once a property is dedi- 
cated to be a burial ground, it cannot be utilised 
for any other non-religious purposes. It is also 
contended that the respondents have not proved 
their possession of the property. 
9. There is no substance in the contention of the 
petitioner in W.P.No.5735 of 1990 that the decree 
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in O.S.No.1468 of 1978 prevents the Government 
from passing orders under Sec.19-A of Act XXVI 
of1948. The suit itself was filed after the Commis- 
sioner of Land Revenue and Settlements passed 
the order dated 20.4.1976 confirming the order of 
the Director of Settlements. In thesuit, 32 persons 
were impleaded as defendants including the grant- 
ees of the Order Under Sec.19-A of Act XXVI of 
1948. The 32nd defendant was the State Govern- 
ment. When the suit came up for trial, the plain- 
tiffs gave up their claim as against the 32nd defen- 
dant. The suit was dismissed as withdrawn against 
defendants 1 to 31. It is not clear from the judg- 
ment and decree whether the Government was 
represented by the Government Pleader. The 
preamble to the judgment reads as if there were 
counsel only for defendants 1 to 31. But, the 
preamble to the decree reads as if counsel repre- 
sented all the 32 defendants, which could not have 
been the case. No doubt, in paragraph 4 of the 
judgment, there is a reference to the written state- 
ment filed by the 32nd defendant. Clause (1) ofthe 
decree contains a declaration that the plaintiffs 
are entitled to continue in possession of the suit 
properties until they are duly evicted by the per- 
manent title-holder, being the Government of 
Tamil Nadu. Clause (2) restrains the Government 
of Tamil Nadu by means of a permanent injunc- 
tion from in any way interfering with the posses- 
sion of the plaintiffs of the properties. To some 
extent, the two clauses are contradictory to each 
other. But giving an understandable meaning to 
the decree, the only result is that the possession of 
the plaintiffs should not be disturbed by the Gov- 
ernment except in accordance with due process of 
law. As the decree is only against the Government, 
that does not in any manner bind defendants 1 to 
31 against whom the suit was withdrawn and dis- 
missed. The Government also was not prevented 
by the decree from passing orders under Sec.19-A 
of Act XXVI of 1948. The title of the Government 
has been recognised by the decree itself and it is 
considered to be a permanent title-holder. The 
Government is, therefore, entitled to carry out its 
functions under Act XXVI of 1948 and pass 
appropriate orders under Sec.19-A thereof. Iam 
of the view that the action of the plaintiffs in that 
suit in having withdrawn the suit as against the 
contesting defendants who are the respondents 
herein, including the grantees of orders under 
Sec.19-A of Act XXVI of 1948 and getting a 


II] Annamalai v. The Secretary to Government (Srinivasan, J.) 


decree behind their back against the Government 
is clearly mala fide and fraudulent. The decree 
cannot in any way enable the petitioners in the 
writ petition to challenge the grant in favour of the 
respondents herein. 
10. The second contention is not available to the 
petitioners. It is the case of the respondents that 
the petitioners entered into possession as they are 
tenants and licencees and already proceedings 
have been initiated against them for eviction in 
civil Courts and before the authorities under the 
Tamil Nadu Buildings (Lease and Rent Control) 
Act. It is not necessary for me to consider that 
question here. However, the petitioners have not 
stated anywhere in the affidavit filed in support of 
the writ petitioner as to how they came into pos- 
session of the lands in question and under what 
right they are making claim. They never claimed 
patta for the lands before the authorities. 
11. Clause (1) of Sec.19-A of Act XXVI of 1945 
reads thus: 
“Except where the Government otherwise direct, 
no person admitted by a landholder into pos- 
session of any communal land or forest or 
other land which is not a ryoti land, shall be 
entitled to any rights in, or to remain in posses- 
sion of such land.” 
The section is only negative in terms and prevents 
any person admitted by a landholder into posses- 
sion from claiming any rights in the land or 
remaining in possession of such land without the 
express direction of the Government. That does 
not restrict the power of the Government to per- 
mit any person to continue in possession on such 
conditions as it may impose. It has been found as 
a fact that the lands were not put to use as a burial 
ground for over a century. It is also found that the 
respondents are claiming under documents of 
purchase for vendors, who in turn claim under 
their predecessors in title. In fact, in the case of 
Lakshmi Saroja, documents have been traced upto 
1863. It is also found as a fact that the respondents 
have constructed buildings and have been in 
enjoyment thereofnot only by themselves but also 
by letting them out. I have already extracted the 
passage in the judgment of the Division Bench in 
A.A.132 to 134 etc. of 1962 pointing out that the 
erection of buildings is a fact to be taken into 
consideration. No doubt, the Commissioner of 
Settlements has observed in his Order that there is 
no satisfactory proof that the predecessors- 
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in-title to the respondents were admitted to pos- 
session by the landholder. But, there is nothing 
wrong in drawing an inference than in the facts and 
circumstances of the case, they could have been 
admitted into possession only by the landholder 
and none else. In any event, the lands having 
vested in the Government, it is open to the Gov- 
ernment to grant permit to any person to be in 
possession. When the petitioners in the writ peti- 
tion have not pleaded or proved any better claim 
to be in possession and to be recognised by the 
Government, they are not entitled to challenge 
the grant made to the respondents. The discretion 
of this Court under Art.226 of the Constitution of 
India should not be exercised in favour of such 
petitioners. 

12. The third contention is also without any merit. 
The documents produced by Perumal Chettiar 
were found not to be genuine by the Settlement 
Officer on the prior occasion. Perumal Chettiar is 
no longer on the scene. None of the respondents 
claims under him. The claim of Ramasamy Chet- 
tiar was not considered by the Settlement Officer 
on the merits. It was rejected on the only ground 
that the land was a burial ground. Equally so the 
claim of the other claimants who were parties to 
the writ appeals. Learned Counsel for the peti- 
tioner took me through the order of the Assistant 
Settlement Officer and the Settlement Officer 
passed on the earlier occasion in 1959. The obser- 
vations made therein do not in any way help the 
petitioners to prove that they have any iota of 
claim in the lands in question. Hence, I reject all 
the three contentions put forward by the petition- 
ers in W.P.No.5735 of 1990. 

13. As regards the petitioner in W.P.No.6300 of 
1990, there is no substance in the contention that 
a personal hearing should have been granted and 
the failure to give the same has vitiated the order 
of the Government. There is no rule providing for 
a personal hearing of the revision petition before 
the Government. The representation made by the 
petitioner to the Governmentafter the disposal of 
the writ petition referred to the documents 
already filed by the petitioner before the Board of 
Revenue and prayed for reference to the same at 
the time of the hearing. The petitioner did not 
refer to any other document in order tosustain its 
claim. Even in the earlier proceedings, it was 
found asa fact that the land was not used as a burial 
ground after 1867. In the present proceedings also 
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the Director of Settlements has considered the 
question in detail and come to the same conclu- 
sion, which has been affirmed by the Commis- 
sioner of Settlements. Nothing has been placed 
before me to show that the factual conclusion is 
erroneous. In fact, the Assistant Settlement Offi- 
cer rejected the claims for patta on the technical 
ground that there was no order under Sec.20-A of 
the Estate Lands Act, though on the facts he found 
against the user of the land asa burial ground. No 
writ can be issued at the instance of the petitioner, 
who has failed to establish that the land continued 
to be a burial ground throughout. 

14; The second contention has not been substan- 
tiated by learned counsel by referring to any text 
book on Muslim Law or any authority. The entry 
in the earlier registers described it only a ‘Rudra 
Bhoomi’ and not a “Muslim burial ground”. As 
stated already, we are concerned in this case only 
with new T.S.Nos.70 and 113 corresponding to old 
T.S.No.2210. The entry in the registers as regards 
old T.S.No.2210 was merely burial ground, whereas 
the entry relating to old T.S.No.2253 read as ‘Muslim 
burial ground’. The distinction between the two 
entries is certainly very significant. The old 
T.S.No.2253 corresponds to new T.S.Nos.114/2, 1, 
9and 10. Even under the present survey, T.S.No.1 
in Block No.53 has been registered as ‘burial ground’ 
and it is found as a fact that two tombs existed on 
the said land. That land has already been handed 
over to the Wakf Board. Hence, there is no merit 
in the claim of the petitioner that old T.S.No.2210 
was also dedicated for the use of Muslims as burial 
ground. “he old registers described it only a Rudra 
“Bhoomi. If it had been Muslim burial ground, a 
different expression would have been used. Tak- 
ing that along with the fact that therewas no burial 
actually after 1867, I do not find any merit in the 
claim of the petitioner, that the use of the land 
could not be changed under the Muslim law. 
Whether it was a Muslim burial ground or not is 
itself in doubt. 

15..The third contention is the same as the third 
contention of the petitioner in W.P.No.5735 of 
1990. I reject it for the same reasons. 

16. In the result, all the contentions urged in these 
writ petitions against the impugned orders fail and 
the writ petitions are dismissed. The petitioners in 
W.P.No.5735 of 1990 shall pay the costs ofrespon- 
dents 4 to 21. Counsel’s fee onc set Rs.2,000 to be 
shared equally by counsel for respondents 4 to 13 
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and 15 to 21 and counsel for respondent No.14. In 
W.P.No.6300 of 1990, there will be no order as to 
costs. 


BS. Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 

S.A.No.473 of 1982 25th January, 1993. 
Saraswathi Ammal ...Appellant 
v. 


Shanmughavadivammal and others ... Respondents. 


Contract Act (IX of 1872), Sec.70 - Doctrine of 
unjust enrichment - Plaintiff selling property for 
Rs.8,000 receiving Rs.3,000 from Ist defendant 
allowing 1st defendant to retain Rs.5,000 to redeem 
earlier mortgage on property - Ist defendant filing 
suit for redemption of mortgage claiming that mort- 
gage was deemed to have been discharged under 
Tamil Nadu Debt Relief Act XL of 1979 - Trial 
Court holding both plaintiff and Ist defendant debt- 
ors and decreeing suit - Plaintiff if entitled to recover 
Rs.5,000 from 1st defendant. 

The court is bound by the principle laid down by 
the Division Bench in Abraham v. State of Tamil 
Nadu, (1983)1 M.L.J. 273 (D.B.), that when there 
is unjust enrichment by the purchaser, the relief 
could be given to the vendor. Further in O.S.No.105 
of 1979, the plaintiff herein was also a party and 
held to be a ‘debtor’ under the relevant Debt 
Relief Act. Further, he also accepted in his Writ- 
ten statement that the 1st defendant is entitled to 
the benefits of the said relevant Debt Relief Act. 
So, itcannot be said that the trial Court came to an 
independant conclusion (without relying on the 
abovesaid acceptance of the plaintiff herein) that 
the 1st defendant is a ‘debtor’ under the said Act. 
Therefore, the Court sees no reason to disturb the 
concurrent decree given by Courts below forasum 
of Rs.5,000 with a charge over the property. 
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[Para. 11] 
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P.Ananthakrishna Nair, for Appellant. 
R.S.Ramanathan for P.Venkataseshan, for Respon- 
dent No.1. 
The Court delivered the following 
JUDGMENT: The 1st defendant is the appellant 
in this second appeal against the concurrent 
decree for a sum of Rs.5,000 with a charge over the 
property in question, given by both the courts 
below. 7 š 
2. The undisputed facts are: The plaintiff bor- 
rowed from defendants 2 to 4 a sum of Rs.5,000 
and as security for the repayment of the said sum, 
usùfructurily mortgaged his property under Ex.A- 
1, dated 14.8.1967 in favour of defendants 2 to 4. 
Subsequently, the plaintiff sold the said property 
under Ex.A-1, dated 28.5.1969 to the ist defen- 
dant for Rs.8,000. Though the sale consideration 
therefor was Rs.8,000, the plaintiff received from 
the 1st defendant only Rs.3,000 and allowed the 
1st defendant to retain the balance of Rs.5,000 for 
redeeming Ex.A-1 mortgage. Subsequently, the 
1st defendant filed O.S.No.105 of 1979 on the file 
of the District Munsif of Tirunelveli for redemp- 
tion of the said mortgage, claiming that the mort- 
gage was deemed to have been discharged under 
Tamil Nadu Act 40 of 1979 even without paying 
the mortgage amount of Rs.5,000. since the Ist 
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defendant was a “debtor” under the said Act 
Apart from the present defendants 2 to 4, the 
plaintiff herein was also one of the defendants in 
that suit. The plaintiff herein also claimed in that 
suit that he was a debtor under ‘the said Act. 
Subsequently, the plaintiff herein also filed the 
present suit O.S.No.605 of 1980 for recovery of 
the abovesaid sum of Rs.5,000 from the 1st defen- 
dant on the footing that in view of the said Act 40 
of 1979, there was no necessity for him to pay the 
saidsum to defendants 2 to 4 for discharging Ex.A- 
1 mortgage. 

3. The trial court tried both the suits together. It 
decreed O.S.No.105 of 1979 as prayed for, holding 
that the 1st defendant and the plaintiff-herein as 
debtors under the abovesaid Act. It also decreed 
the present suit O.S.No.605 of 1980 for a sum of 
Rs.5,000 with a charge over the property. 

4. There was no further appeal against the judg- 
ment and decree in O.S.No.105 of 1979. But as 
against the judgment and decree in O.S.No.605 of” 
1980, the 1st defendant preferred A.S.No.2 of 

1981. But, there also he failed. Hence this second 

appeal. 

5. The main point argued by the appellant’s coun- 

sel is that the abovesaid Ex.A-2 sale is subject to 

theabovesaid Ex.A-1 mortgage, and not free from 

the said mortgage, that what was sold was only 

equity of redemption in the said property and that 

therefore, there is no scope for the application of 

Sec.54(4)(b) or Sec.55(5)(b) of the Transfer of 
Property Act. He also points out that at any rate 

Sec.55(5)(b) will have no application atall since it 

deals with a case before completion of sale, and 

not after, as in the present case. 

6. But, the learned counsel for the 1st respondent 

plaintiff submits that Ex.A-2 is a sale of the suit 

property as such, free from mortgage and that 

hence, the plaintiff can get back Rs.5,000 as per 

Sec.55(4)(b) or Sec.55(5)(b) of the Transfer of 

Property Act. , 

7. Therefore, it has to beseem whether Ex.A-2sale 

is subject to mortgage or free from mortgage. The 

relevant recitals in Ex.A-2 are as follows: 


“Oia Bua asir Qaerga t.8000/-5G Slo 
wb Osig sig AlLiuigure Dg YAD FiA 
asirasi Apwourssuuomi gags 
Qarcrat Cusirqwg). Lembupp Muri sudleo 
Asrgngc Gungigsg sram @.5000/-4G 
TraryTó sùn gia 1.613.275, 1029 s5 1967 
AAD sweodioret (1) AGrebwrer (2) asar (3) 
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CUGsEGD OSH urAI Guus Qar@sg BL 

OsGancron His Hed e.5000/-1b Abu Awas 

Gb sir Srésnpore (per Cyréaupp 
-3000/-tb 94,25 4.8000/-1b (epumi or mug) 
LDIDUg Umsita crest UDMA.” 


In Vinaitheertha Thevar v. Viswanatha Ayyar, (1953)2 
M.L.J. 504 at 509: A.ILR. 1954 Mad. 508: LL.R. 
1954 Mad. 484: 1953 M.W.N. 692, cited by the 
learned counsel for the appellant, it was held 
` approving (1948) I.L.R. 27 Pat. 898 (D.B) and 
stating that Sec.55(5)(b) is reciprocal or comple- 
mentary to Sec.55(4)(b) as follows: 
“In the present case the sale has not been free 
of any encumbrance because Ex.D-1 specifi- 
cally states that the vendee is directed to 
redeem the usufructuary mortgage. It is not as 
if the vendor has agreed to redeem the mort- 
gage and deliver the property free of any 
encumbrance to the vendee after receiving the 
consideration from the vendee. If that had 
been the case, then it would have been money 
“remaining unpaid to the vendor and a charge 
might possibly have arisen. In our opinion the 
existence ofa statutory charge can arise only if 
there is a contract between the vendor and the 
vendee that the latter would pay the considera- 
tion into the hands of the vendor whe would 
redeem the mortgage and deliver the property 
free of encumbrance to the vendee. In such a 
case it can be said that there is really a vendor’s 
lien but such a statutary lien cannot be said to 
exist where the agrcement is that the vendee 
should himself discharge in the mortgage and 
recover possession of the property”. f 
8. In the present case also, it is not as if the 
plaintiff, vendor under Ex.A-2 has agreed to 
redeem the mortgage and deliver the property free 
ofencumbrance. But, under Ex.A-2, the 1st defen- 
dant-vendee alone is directed to redeem the usu- 
fructuary mortgage. 
9. But, the learned counsel for the Ist respondent 
heavily relies on the decision in Subba Row v. 
Varadaiah, (1943)1 M.LJ. 279: A.LR. 1943 Mad. 
482: I.L.R. 1943 Mad. 885: 56 L.W. 199: 1943 
M.W.N. 251: 213 I.C. 139. The appellants therein 
purchased immovable properties for a certain 
amount from the respondents, of which sum, a 
certain portion was left with the appellants to be 
paid for principal and interest due on a subsisting 
mortgage on the property. The balance was 
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adjusted towards debts due from respondents to 
appellants therein. The Madras Agriculturists’ 
Relief Act having come into force in the mean- 
time, the respondents therein issued a notice to 
the appellants therein requiring them not to pay 
the amounts to the mortgagee, but to pay it with 
interest to themselves in order that they might pay 
off the amount directly to the mortgagee after 
scaling down the debt. But, the appellants therein 
refused to comply with the demand claiming that 
they themselves being agriculturists, were entitled 
to the benefit of the Act by which they were 
entitled to the reduction of the debt by scaling 
down. In that context, the abovesaid Division Bench 
has held that as the sale therein was intended to be 
free from encumbrances, the sum left with the 
appellants therein for paying off the mortgage was 
part of the purchase money which was left for the 
specifi¢ purpose of paying off the mortgage on 
behalf of the respondents therein who were bound 
to discharge that encumbrance-and therefore the 
appellants therein should return the unexpended 
balance which as a result of the statutory reduc- 
tion ofthe debt, it was subsequently found unnec- 
essary to pay to the mortgagee. 


10. On facts, the Division Bench in Subba Row v. 
Varadaiah, (1943)1 M.L.J. 279: A.LR. 1943 Mad. 
482: LL.R. 1943 Mad. 885: 56-L.W. 199: 1943 
M.WN. 251: 213 I.C. 139, thus held that the salein 
question before it was free from encumbrance 
only and not subject to encumbrance. There was 
also the following recital in the sale deed in ques- 
tion in the said case: 


“By way of your having agreed to pay to the 
mortgage, without our having any concern with 
the same, the said sum together with interest 
that may accrue in the future according to the 
terms of the mortgage and get the property 
released from the mortgage, the said sum of 
Rs.5,682-7-0 has been received by us”. 

Yet despite the use of the expression “without our 

having any concern with the same”, the said Divi- 

sion Bench has held thus: 
“But the whole clause amounts, in our opir 
ion, to nọ more than a recognition in express 
terms of what a vendee is entitled and bound to 
do under the proviso to Sec.55(5)(b) of the 
Transfer of Property Act, and is perfectly 
consistent with the sale being free from 
encumbrances”. 


I] Saraswathi Ammal v. Shanmughavadivammal (Abdul Hadi, J.) 


It appears to me that this earlier Division Bench, 
on facts not materially dissimilar from that of 
the later Division Bench Case Vinaitheertha 
Thevar v. Viswanatha Ayyar, (1953)2 M.LJ. 504: 
ALR. 1954 Mad. 508: I.L.R. 1954 Mad. 484: 1953 
M.W.N. 692, drew an inference different from 
Vinaitheertha Thevar v. Viswanatha Ayyar. | also 
find that in Vinaitheertha Thevar v. Viswanatha 
Ayyar, there is no reference to the earlier 
Division Bench case in Subba Row v. Varadaiah, 
(1943)1 M.L.J. 279: ALR. 1943 Mad. 482: IL.R. 
1943 Mad. 885: 56 L.W. 19: 1943 M.W.N. 251: 213 
LC. 139. In the circumstances my duty is 
normally to suggest a Full Bench decision (Vide 
Tribhovandas v. Ratilal, AIR. 1968 S.C. 372 
and Sundardas Kanyalal Bhathija v. Collector 
Thane, ALR. 1990. S.C. 261: (1989)3 J.T. 57: (1989)3 
S.C.C. 396 But I think that there is no 
necessity to do so in the present case in view 
of the decision I propose to take in relation to the 
next argument of the learned counsel -for the 
plaintiff as indicated below. 


11. The learned counsel for the 1st respondent 
brought to my notice that without even going into 
the question whether the abovesaid sale is subject 
to encumbrance or free from encumbrance, the 
decree given by the courts below should only be 
confirmed on the ground that the 1st defendant 
cannot be allowed to make an unjust gain at the 
cost of the plaintiff, who alone, in law, is really a 
debtor under the abovesaid debt relief Acts, and 
not the ist defendant-purchaser. In this connec- 
tion, he relies on the decisions in Abraham v. State 
of Tamil Nadu, (1983)1 M.L.J. 273: ALR. 1983 
Mad. 257: (1983)96 L.W. 73: 1983 T.L.N-J. 116: 
LL.R. (1983)2 Mad. 30, Subbaraya Mudaliar v. 
Narayanaswamy Mudaliar, 99 L.W. 125, Kuppusamy 
Ayyar, B.A. v. T.K Subbaraman, (1990)2 L. W. 324, 
Subbammal v. The Special Tahsildar, (1990)2 L.W. 
594 and Dhanalakshmi Ammal v. Krishnammal, 
(1988)2 L.W. 504. All those decisions have held 
that a purchaser of a property which was mort- 
gaged earlier, is not a “debtor” under the relevant 
debt relief Acts. The learned counsel also points 
out that both the 1st defendant and the plaintiff 
were parties to O.S.No.105 of 1979 and the trial 
Court has declared them to be “debtors” under 
the relevant debt relief Acts. But, this decision, in 
relation to the 1st defendant, is wrong in view of 
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the above referred to decisions. So, according to 
the counsel, only because the plaintiff was a debtor, 


the 1st defendant was able to get the abovesaid 
decree in O.S.No.105 of 1979 and redeem the 
mortgaged property even without paying the 
mortgage amount. If so, according to the said 
counsel, the ist defendant has made an unjust gain 
only because the plaintiff was a “debtor”. So, the 
1st defendant must give back the said benefit got 
by him to the plaintiff, to whom alone itis due. He 
also points out the following observation in Abra- 
ham v. State of Tamil Nadu, (1983)1 M.L-J. 273: 
ALR. 1983 Mad. 257: (1983)96 L.W. 73: 1983 
T.L.N.J. 116: LL.R. (1983)2 Mad. 30:- . 
“The said provision (Sec.12(i) of the Tamil 
Nadu Debt Relief Act, (XTITOf1980)) exempt- 
ing the debt representing the portion of the 
purchase price of the property purchased by a 
debtor is intended to see that he does not make 
an unjust gain by withholding the price of the 
property putchased by him, taking advantage 
of the provisions of the Act. In this case, the 
fourth respondent has retained the sum of 
Rs.12,000 out of the sale consideration pay- 
able by him to the vendor and he has under- 
taken to discharge the liability of the vendor to 
pay the said mortgage amount of Rs.15,000. If 
the fourth respondent does not discharge his 
obligation of paying Rs.15,000 to the mortga- 
gee, the petitioner herein, the vendor can file a 
suit and recover the entire amount of Rs.15,000 
notwithstanding the provisions of Act XIII of 
1980”. 
As against this submission of the learned counsel 
for the 1st respondent, the learned counsel for the 
appellant no doubt does not dispute the legal 
position that the 1st defendant, as purchaser, is 
nota debtor under the relevant debt relief Acts, in 
view of the above referred to several decisions 
cited by the fearned counsel for the 1st respon- 
dent. But, he only says that rightly or wrongly, the 
said question has been concluded by the decree in 
O.S.No.105 of 1979, which has become final. Further, 
he points out that in the abovesaid Abraham v. 
State of Tamil Nadu, (1983)1 M.L.J. 273: A.LR. 
1983 Mad. 257: (1983)96 L.W. 73: 1983 T.L.N.J. 
116: 1.L.R. (1983)2 Mad. 30(D.B.), thevendor was ` 
not a party to the proceeding and the Bench was 
not deciding the claim of the vendor as against the 
vendee, but was concerned only with the claim of 
the mortgagee as against the subsequent vendee. 
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But, it being the decision ofa Division Bench. Jam 


bound by the principle laid down there that when , 


there is such an unjust enrichment by the pur- 
chaser, the relief could be given to the vendor. 
Further, in O.S.No.105 of 1979, the plaintiff herein 
was also a party and held to be a “debtor” under 
the relevant debt relief Act. Further, he also 
accepted in his written statement therein that the 
1st defendant is entitled to the benefits of the said 
relevant Debt Relief Act. So, it cannot also be said 
that the trial court came to an independent con- 
clusion, (without relying on the abovesaid accep- 
tance of the plaintiff herein), that the 1st defen- 
dant is a “debtor” under the said Act. Therefore, 
accepting the argument of the learned counsel for 
the plaintiff, [see no reason to disturb the concur- 
rent decree given by the courts below. 

12. In the result, the second appeal is dismissed 
with costs. 


BS. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamani, JJ. 


A.No.221 of 1983 19th March, 1993. 
Sridharan and others ...Appellants 
V. 

Arumugam and others Respondents. 


(A) Hindu Law - Hindu undivided family - Aliena- 
tion - Father of minor children - Alienating family 
properties - Documents executed by father for him- 
Self and as guardian of minor children - Suit for 
share in properties and maintenance, without prayer 
for setting aside alienations - Maintainability. 

In so far as the documents in which the minor 
children are made parties, they are bound in law to 
pray for setting aside the same. Without such 
prayer, the suit is not sustainable in relation to 
those documents. [Para. 6] 
(B) Tamil Nadu Court-fees and Suits Valuation Act 
(XIV of 1955), Sec.37(1) and (2) - Joint family 
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properties alienated by- father - Suit by wife and 
minor children for maintenance and share in prop- 
erties alienated - Plaintiffs not in joint possession 
with defendant - No averment in plaint that they 
were even in joint possession with defendants - 
Court-fee payable, if under Sec.37(1) or 37(2). 

The plaintiffs have chosen to affix the court-fee 
under Sec.37(2) of the Court-fees Act. The trial 
court has erroneously thought that the plaintiffs 
are in joint possession and the court-fee paid is 
adequate. Nowhere in the plaint, the plaintiffs 
allege that they are ip joint possession with the 
defendants. There is no allegation in the plaint 
that the alienees under the various documents did 
not take possession. In fact, there is an allegation 
in the plaint that the plaintiffs were driven out of 
the family house. Some of the letters produced on 
the side of the plaintiffs show that the 5th plaintiff 
was living away from the 1st defendant (husband) 
with their children. Thus, there is ample evidence 
to show that the plaintiffs are not in joint posses- 
sion. Even if the allegations on the plaintare taken 
without considering the evidence on record, it is 


-~ clear that the plaintiffs cannot take shelter under 


Sec.37(2) of the Court-fees Act. They ought to 
have paid court-fees under Sec.37(1) of the Act. 
[Para. 6] 
Cases referred to: 
C.R.Ramaswami Ayyangar v. C.S.Rangachariar, 
ILL.R. 1940 Mad. 259: 32 M.L-J. 477. [Para. 6] 
Santhanavenugopala Krishnan v. K.V.Venugopal, 
(1976)2 M.L.J. 134. [Para. 6] 
Masit-Ullah v. Damodar Prasad, 51 M.L.J. 792. 
[Para. 7] 
Jagannath v. Shri Nath, 66 M.L.J. 321. [Para. 7] 
Sant Baksh v. Lachman Prasad, .L.R. 1946 Oudh. 
92. [Para. 7] 
Daha Amrit Lal Nagji v. Doshi Jayantilal Jethalal, 
(1960)3 S.C.R. 842. [Para. 7] 
Radha Krishnadas v. Kalluram, (1963)1 S.C.R. 
648, [Para. 7] 
Appeal against the decree of the Court of the 
Subordinate Judge, Mayuram, dated 28.10.1981 
and passed in O.S.No.230 of 1980. 
The Judgment of the Court was delivered by 
Srinivasan, J.: This appeal arises out of an usual 
Hindu Law Suit, if we can use that expression, the 
meaning therebya litigation initiated by the minor 
children of a Hindu father challenging the aliena- 
tions effected by him on grounds of illegality and 
immorality. The unsuccessful plaintiffs in the court 


1j Sridharan v. Arumugam (Srinivasan, J.) 


beloware the appellants. The 5th plaintiff, is the 
with the 1st defendant. Plaintiffs 1,2 and 4 are the 
sons and the third plaintiffs is the daughter of the 
5th plaintiff and the first defendant. At the time 
when the suit was filed, plaintiffs 1 to 4 were 
minors. Plaintiffs 1 to 3 have attained majority 
since then and have been now declared as major. 
The 4th plaintiffis nearing completion of 18 years. 
2. The first defendant got items 1 to 19 ina family 
partition under Ex.A-1, dated 3.8.1974. He was 
directed by the deed of partition to discharge debts 
to the tune of Rs.19,240,90. The first defendant 
got item 20 as heir to his sister Asupathi Ammal 
who got it under settlement deed dated 21.7.1958 
(Ex.B-33). The first defendant alienated almost 
all the properties between 15.5.1975 and 2.6.1979. 
The present suit was filed on 14.8.1979. In the 
plaint, it was alleged that the first defendant was 
leading an immoral and wayward life and he was 
addicted to drink, gambling and other bad habits. 
It was stated that he was not attending to the 
family affairs and has squandered major portions 
of the family properties. It was also alleged that 
the properties was sold for inadequate considera- 
tion and the sale proceeds were utilised for illegal 
and immoral purposes of the 1st defendant. On 
that basis, the plaintiffs claimed 3/4th share in the 
suit properties besides provision for the mainte- 
nance of 3rd and Sth plaintiffs. 

3. The first defendant remained ex parte as usual. 
The other defendants excepting the 9th defendant 
contested the suit. They have filed written state- 
ment challenging the plaint averments that the 
properties were joint family properties. The 
defendants contended that they were exclusive 
properties of the first defendant and he was not 
guilty of any of the bad habits alleged in plaint. It 
was also pleaded that the alienations were for 
adequate consideration and for binding necessi- 
ties. In short, the plea of the defendants is that the 
suit for partition is unsustainable and all the 
alienations are binding on the plaintiffs. A further 
plea was raised that the suit was not maintainable 
without a prayer for setting aside the alienation. 
Yet another plea was that the suit was not prop- 
erly valued and adequate Court-fee has not been 

aid. 

A The trial court held that items 1 to 19were joint 
family properties, but alienations were all for 
necessity and the proceeds went in discharge of 
antecedent debts as well as ancestral joint family 
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debts. It was found that there was absolutely no 
evidence to prove that the first defendant was 
addicted to bad habits. The trial court also found 
that item 20 belonged to the 1st defendant exclu- 
sively and the alienation of the said item was also 
for necessity. The trial court further held that the 
valuation of the suit was proper and adequate 
court-fees had been paid. The suit was dismissed 
with costs. 

5. In the present appeal, the main contention of 
learned senior counsel for the appellants is that 
even in the written statements, it is admitted that 
the entire consideration was not utilised by the 
alienees directly for discharging the alleged debts 
and a major part of it was paid by them in cash to 
the 1st defendant. According to learned counsel, 
that shows that the 1st defendant had utilised the 
money for his own purposes and the evidence on 
record makes out that he was addicted to bad 
habits. Learned counsel contends that none of the 
alienations is binding on the plaintiffs and the 
plaintiffsshould be givena share in the properties 
as prayed for by them. 

6. Before taking upon the question of the binding 
nature of the alienations, we would discuss the 
maintainability of the suit without a’ prayer for 
setting aside the alienations as well as the valu- 
ation of thesuit. Thesale deeds under Exs.B-22, B- 
1, B-6, B-10 and B-23 in the chronological order 
were executed by the first defendant for himself 
and as guardian.of the minor children. In fact, in 
one of the documents, he has showed the minor 
daughter also as a party and he executed the sale 
deed as a guardian for her. There are five other 
documents under Exs.B-20, B-25, B-30, B-31 and 









minor children are made parties, they are bound in 
law to pray for setting aside the same. Without 
such prayer, the suit is not sustainable in relation 
to those documents. The plaintiffs have also not 
paid the correct Court-fee on the plaint. They 
have chosen to affix the Court-fee under Sec.37(2) 
of the Court-fees Act. The trial court has errone- 
ously thought that the plaintiffs are in joint pos- 
session and the Court-fee paid is adequate. 
Nowhere in the plaint, the plaintiffs allege that 
they are in joint possession with the defendants. 
There is no allegation in the plaint that the 
alienees under the various documents did not take 
possession. In fact, there is an allegation in the 
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plaint that the plaintiffs were driven out of the 
family house. Some of the letters produced on the 
said of the plaintiffs show that the 5th plaintjffwas 
living away from the ist defendant with their 
children. Thus, there is ample evidence to show 
that the plaintiffs are not injoint possession. Even 
if the allegations on the plaint are taken without 
considering the evidence on record, it is clear that 
the plaintiffs cannot take shelter under Sec.37(2) 
of the Court-fees Act. They ought to have paid 
Court-fee under Sec.37(1) of the Act. They should 
have also prayed for setting aside the alienations. 
The law is well settled by a Full Bench of this Court 
in C.R.Ramaswami Ayyangar v. C.S.Rangachariar, 
LL.R. 1940 Mad. 259: 32 M.L.J. 477. 
7. Before proceeding to refer to the evidence on 
record on the question of illegality and immoral- 
ity, it will be advantageous to quote a passage from 
the judgment ofa Division Bench of this Court in 
a similar case in Santhanavenugopala Krishnan v. 
K V. Venugopal, (1976)2 M.L-J. 134. The Division 
Bench observed: 
“When a minor institutes an action challeng- 
ing the alienation made by his father or his 
ancestors on the ground that the debts were 
avyavharika in nature and that there was no 
legal necessity which would compel the man- 
ager, though he may be a father, to sell or 
alienate otherwise the properties it is for him 
to establish at least reasonably, that the circum- 
stances and the position of the family were 
such that no occasion could have arisen for 
such a borrowing and that there was no neces- 
sity, . all, to alienate the properties at any 
particular or material point of time. The mere 
ipso dixit of the plaintiffs, as soon as he 
becomes a major basing his information on 
hearsay and gathering some witnesses who 
would parrot-like repeat what he wants them 
tosay would not improve the position. Antece- 
dent debt has a special signification. If the 
debts are incurred for paying off debts already 
in existence, then it will be normally under- 
stood as an occasion in which an antecedent 
‘debt is being discharged. It is, therefore, essen- 
tial that in such connections wherein aliena- 
tions are made soas to pay offantecedent debts 
in the sense of debts which are recited in a 
registered and old documents as existing debts 
ofthe family, the minor should be in a position 
to bring home to the court that there was no 


occasion or there could have been no occasion 
for the father-manager or any other manager 
of the joint family to involve himself in such 
entrepreneurship. For this purpose, he must 
be in a position to prove what would be the 
income from the joint family properties and 
after meeting the generality of expenses con- 
nected with the family, there could have been 
available surplus the existence of which cannot 
prompta respectable person to borrow unnec- 
essarily or to mortgage unnecessarily the fam- 
ily properties so as to ultimately burden them. 
The Supreme Court has laid down in uncamy 
terms that proof of such available surplus of a 
reasonable inference or acceptable materials 
that there is a possibility of such in available 
surplus, should be established so as to compel 
court of law to set aside an ancient or an old 
alienation on that ground that the recitals in 
the documents which created such alienations 
have to be ignored lightly and contemporane- 
ously brushed aside as not binding on the 
challenging minor coparceners. Further in cases 
like this, it would be a practical impossibility 
for the alienee who is brought to the threshold 


` of the court on the facts adversed by the minor 


challenging coparcener to prove that the con- 
sideration which passed/under one or other 
alienations made by the father-manager or the 
manager was rightfully or properly utilised by 
their vendors. It would be unreasonable to 
expect such meticulous proofofappropriation 
and treatment ofsuch consideration nearly 15 
or 20 years after the date of such alienation. 

We may also in passing refer to the decided 
cases making another general observation in 
cases like the one under consideration. It is the 
common feature in such cases that the father 
who is responsible for the litigation, who though 
is living with the minor, keeps himself safely 
outside the witness-box. He can easily be pre- 
sumed to be a person who is encouraging this 
litigation as a sutradari. It would not be unrea- 
sonable to presume that the hand of the father 
is always there in this litigation and he just 
brings into the witness box his brother’s sons, 
minor children and others so as to gamble in 
litigation, by challenging his own alienations 
through them. It is this conduct of the parents 
which is condemned in the following lines in 
Masit-Ullahv. Damodar Prasad,-51 M.L.J. 792. 
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The learned Law Lords state that: 


“The only sum that was left unaccounted for 
was Rs.2,000 odd, as found by the Subordinate 
Judge, Janki Prased, the plaintiffs father, 
admittedly received the whole consideration, 
and was the man who used the largest part of 
the money for the discharge, of the ancestral 
debts. He could have told in his evidence how 
the sum of Rs.2,000 was applied. There is no 
evidence that it was used for immoral or 
unauthorised purposes. His testimony was there- 
fore most material in the case...... Efforts were 
made to get him into the witness box, but he 
studiously avoided appearing in court.” 
‘Weshall nowstate the general principle which 
apply under such circumstances as was spoken 
to by the Privy Council and the other decision 
of the Supreme Court as well. In Jagannath v. 
Shri Nath, 66 M.LJ. 321. An old father alien- 
ated certain family properties and the sale 
deed was attested by the eldest members of the 
family. In a suit brought by the minors chal- 
lenging such alienations, the Privy Council 
said that the attestors who were the eldest 
members of the family and who were inti- 
mately connected with it were in a better posi- 
tion than anyone else to say whether the money 
was applied for the necessary purposes of the 
family. They had allowed their children to 
figure as plaintiffs and got themselves impleaded 
as defendants. The suit was a collusive suit and 
the conduct of the elders afforded ample cor- 
roboration of the other evidence that the same 
was effected for necessary family purposes.” 


must have been needed for legal necessity.” 
(The italics is ours.) 

Finally, the Supreme Court in Daha Amrit Lal 

Nagji v. Doshi Jayantilal Jethalal, Gags S.CR. 

842, stated that: 
“Where ancestral property has been alienated 
either under’a conveyance executed by the 
father in consideration of an antecedent debt, 
or in order to raise money to pay offan antece- 
dent debt, or under a sale in execution of a 
decree for the father’s debt, the sons who chal- 
lenge the allegation have to prove not only that 
the antecedent debts were immoral but also 
that the purchasers had notice that they were 
so tainted. In this respect no valid distinction 
can be made between mortgage anda purchase 
and the above principle will apply to a mort- 
gage created by the father.” 

Again the Supreme Court in Radha Krishnadas v. 

Kalluram, (1963)1 S.C.R. 648, stated that: 

“Where an alienation, by way of sale of the 

family property made by a Hindu father is 
challenged by his sons on the ground of want of 
legal necessity then it is now well established 
that what the alienee is required to establish 
his legal necessity for the transaction and that 
itis not necessary for him to show that every bit 
of the consideration which he advanced was ’ 
actually applied for meeting family necessity. 
The reason is that the alienee can rarely have 
the means of controlling and directing the 
action application of the money paid or 
advanced by him unless he enters into'the man- 
agement, himself.” 


A Division Bench of the Oudh High Courtin Sant It is, therefore, fairly clear that the challenges 
Baksh v. Lachman Prasad, I.L.R. 1946 Oudh. 92, made bya minorin the matter of alienation whom 
observed that: or borrowing made by their elders including their 


“Where the father executes a sale-deed by 
which he alienates joint family property to 
satisfy his previous liabilities and his son, on 
attaining majority, files a suit to set aside the 
sale deed on the ground that it was executed 
without any legal necessity in pleading the 
father as defendant and the father does not 
come forward to give evidence whether all or 
any of the debts borrowed by him were not for 
legal necessity, it must be held that the suit isa 
collusive suit filed at the instance of the father 
and the failure of the father to come into the 
witness box and to state the real facts raises a 
presumption against the plaintiff thet the money 


father, cannot lightly be accepted by Courts unless 

the facts in eachof those cases do satisfy the norms 

laid down by the various decisions cited above. 
“In the light of the above, it is for considera- 
tion, in the instant case whether the minors 
have proved that the debt challenged by them 
or the alienation questioned were in connec- 
tion with antecedent debts which, were. 
immoral and whether the purchasers had 
notice of the inherent avyavaharike nature-of 
such debts.” 

8. In the present case, there is no acceptable evi- 

dence on record to prove the alleged bad habits of 

the ist defendant. P.W.1 is the 5th plaintiff, the 
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wife of the 1st defendant. In her evidence, she says 
vaguely that the 1st defendant used to gamble and 
drink. She adds that the 1st defendant sold the 
properties and used the proceeds for drinking. 

9. She refers to an incident, when according to her, 
she was beaten by the 1st defendant and she gave 
a complaint to the police. The copy of the F.LR. 
has been marked as Ex.A-19. That complaipt was 
made only in July, 1979, a menth prior to the filing 
of the suit. It refers to an incident said to have 
taken place on 18.7.1979. She has stated that she 
was taken to a private hospital and treated. She 
also has stated that she was treated in Mayuram 
Hospital thereafter. Insupport of her case thatshe 
was treated in Mayuram Government Hospital, 
Exs.A-7 and A-8 have been produced. Ex.A-7 isa 
certificate issued by the Government Hospital, 
Mayuram on 3.9.1981. Thatis after the institution 
of the suit. According to the said certificate, she 
was an inpatient in the hospital from 20.7.1979 to 
22.7.1979 and she was treated for multiple inju- 
ries. Ex.A-8 is the case sheet dated 22.7.1979. One 
is not able to gather anything from Ex.A-8. Even 
assuming that she suffered from multiple injuries 
in July, 1979 and was in hospital, that by itself does 
not show that the 1st defendant was addicted to 
_ drink or bad habits. The incident, even according 
to the plaintiff, took place only in July, 1979 andall 
the alienations questioned in these proceedings 
were effected prior to that date. P.W.1 claims that 
the yield from the family land would be 300 kalams 
after deducting the expenditure and the family 
would require 100 kalams for its needs. But, in the 
cross-exumination, she has disclosed her igno- 
rance on the aspect of the matter. She has stated 
that in 1977, paddy did not come to the house from 
the fields. According to her evidence when the 
family was joint the paddy did not come to the 
house and she adds that paddy which was realised 
was not sufficient for the entire family. She does 
not know as to where the lands are situated. She 
does not know about any of the alienations. She 
~ Says that her husband -used to play cards in her 
house, but she does not remember the persons 
with whom he used to play. She does not know 
anything about the debts. No doubt, she alleges 
that defendants 2 to 8 knew about the bad habits of 
the 1st deféndant. Her evidence being interested 
without any support from any independent evi- 
dence cannot be accepted. She has produced some 
documents to show that there was estrangement 
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between her and her husband in 1976 and 1977. 
The evidence adduced by the plaintiffs themselves 
makes out that they were living together and even 
according to her in 1979 a child was born. No 
doubt, that child is not made a party of the suit. 
10. P.W.2 is a person who was living previously in 
Nangoor. He speaks only about the yield from the 
lands. According to him, kuruvai crop yield would 
be 20 kalams per mah and samba crop yield would 
be 15 kalams per mah. In the cross-examination, 
he pleads ignorance to several of the questions put 
by counsel. He does notsay anything about the bad 
habits of the 1st defendant. 

11. P.W.3 is the father of the 5th plaintiff. He 
produced Exs.A-9 to A-18 and makes a sweeping 
statement that those documents will disclose the 
reason for alienations effected by the 1st defen- 
dant. We have perused the documents and we do 
not find any reason given therein. They are all 
letters, some written by the 5th plaintiffs and some 
by others. In fact, some of the letters are not 
addressed to P.W.3. It is not known how he has 
produced the same. None of the letters refers to 
the bad habits of the ist defendant. His oral evi- 
dence is of no use. He does not know personally 
whether the ist defendant was addicted to bad 
habits. In fact, he says in cross-examination that 
even in 1972-73, the 1st.defendant was drinking, 
and also having concubines. That is not the allega- 
tion made in the plaint or in the evidence by the 
Sth plaintiff. 

12. P.W.4 is a relative of the 1st defendant. He 
claims to bean ogneticrelation. According to him, 
the Sth plaintiff made a complaint to him that her 
husband had not behaved properly and he advised 
him. He says that when the 5th plaintiff came to 
her father’s house, he took her to her husband’s 
house and left her there. Even in the chief-exami- 
nation, he says that he does not know personally 
about the relatives of the first defendant. If his 
claim that he is a relative of the 1st defendant is 
true, he must be knowing about the other relatives 
also. He does not know anything about the bad 
habits of the Ist defendant personally and he was 
only told about the same—by P.W.1. Thus, his 
evidence is worthless. 

13. The entire evidence adduced in the side of the 
plaintiff does not make out a case that the Ist 
defendant was addicted to drinks or any other bad 
habit. 

14. We have already referred to the fact that in the 
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family partition the first defendant was mulcted 
with a liability of Rs.19,240.95. Soon after the 
partition, he started alienating the properties to 
discharge the debt, the first of the alienations is 
Ex.B-22 on 15.5.1975. An extent of 35 1/2 cents of 
nanja lands shown as item 5 in the plaint ‘A’ 
Schedule was sold to the 3rd defendant for a sum 
of Rs.5,000. The recital in the document is that the 
amount was utilised for discharge of family debts. 
In the written statement, the third defendant-has 
stated that the amount was utilised to discharge 
the crop loan and sundry debts. The 3rd defen- 
dant’s brother has given evidence as D.W.4. He 
has spoken about the representation made by the 
1st defendant. He has also stated that the 1st 
defendant was in debts and the entire sale consid- 
eration went in discharge of debts. There is no 
reason to disbelieve him. 

15. Under Ex.B-1, dated 29.5.1975, portions of 
items 1 to3 makinga total of 1 acreweresold to the 
second defendant by the 1st defendant for himself 
and as guardian of the minor sons who are plain- 
tiffs 1 and 2. The total consideration is Rs.10,650. 
A sum of Rs.7,108.95 was paid directly by the 
purchaser under Exs.B-2 to B-5 in discharge of 
prior debts. A sum of Rs.2,500 was paid for pay- 
ment of kist for Fasli 1384. A sum of Rs.889.80. 
was paid to the Sub Registrar for discharge of 
sundry debts. The 2nd defendant has given evi- 
dence as D.W.1 in support of his case. We see no 
reason to disbelieve him. Learned counsel’s con- 
tention that under this alienation, only a sum of 
Rs.7,108.95 went in discharge of debts and the 
remaining amount was paid in cash to the 1st 
defendant cannot be accepted. The recitals in the 


documents are very clear and the 2nd defendant’s. 


evidence is also unshakable. Even if cash has been 
paid to the 1st defendant, that is also only for the 
purpose of discharging the debts. 
16. Under Ex.B-6, dated’15.9.1975,.item 17 of an 
extentof 5 cents was sold to the 4th defendant by 
the first defendant for himselfand as a guardian of 
the minor plaintiffs 1 to 3. There was a promissory 
note dated 1.7.1974 marked as Ex.B-7 in favour of 
one Ramanathan. The was discharged and the 
_endorsement that it was discharged on 15.9.1975 
is marked as Ex.B-8. The total consideration is 
Rs.2,500. A sum of Rs.855 went in discharge of 
Ex.B-7 and the remaining amount was paid in cash 
for discharging family debts. The brother of the 
4th defendant has given evidence as D.W.2. 
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Nothing has been elicited in the cross-examina- 
tion so as to discredit his evidence. 
17. On 8.12.1975, the first defendant sold under 
Ex.B-20 items 13. and 14 ofan extegt of 25 cents to 
the 5th defendant. The consideration of Rs.1,800 
is for discharge of family debts and for agricultural 
enses. There was a promissory note dated 
15.5.1974 in Ex.B-21 in favour of one Ganeshan, 
the father of the purchaser. It was discharged by 
the said sale. The father of the 5th defendant was 
originally impleaded as a party. But, after the 
filing of the written statement, he was substituted 
by the present 5th defendant his son. The father 
has given evidence as D.W.3. There is nothing on 
record to discredit the same. 
18. Under Ex.B-10, dated 2.4.1976, the first defen- 
dant for himself and as guardian of plaintiffs 1 and 
2 sold the remaining portions of items 1 to 3 an 
extent of 1 acre’4 cents to the 4th defendant fora 
sum of Rs.12,168. There was an agreement before 
the sale under Ex.B-9, dated 29.3.1976. A list of 
debts is attached to Ex.B-9. There are 10 items of 
debts. The total comes to Rs.12,051. All these 
debts were discharged by the sale consideration. 
Relevant documents have been marked as Exs. 
B-11 to B-19. No part of the consideration has 
been paid in cash to the 1st defendant. The brother 
ofthe 4th defendant has given evidence as D.W.2. 
There is nothing on record which would make us 
disbelieve his version. 
19. Ex.B-23, dated 23.10.1976 is the sale deed in 


-which the 1st defendant for himself and as guard- 


ian of plaintiffs 1,2 and 4sold item 18, a punja land 
ofan extent of 7 1/2 cents to the 6th defendant for 
Rs.4,000. The name of the 4th plaintiff is given as 
Sivakumaran in that document whereas the plaint 
describes him as Kumaran. A sum of Rs.1,500 
went in discharge of a pro-note dated 26.11.1974 
marked as Ex.B-17. The endorsement of discharge 
is marked as Ex.B-24, dated 25.10.1976. The bal- 
ance amount of Rs.2,500 was paid before the Sub 
Registrar to the 1st defendant for discharge of 
debts and maintenance of the family. The brother 
of the purchaser has given evidence as D.W.5. His 
evidence is acceptable. 

20. In Ex.B-25, dated 16.6.1977. Items 15 and 16 


_ punja lands of an extent of 47 cents were sold to 
' the 6th defendant by the 1st defendant fora sum of 


Rs.3,000. Out of the said amount, asum of Rs.500 
Was paid to the village Co-operative Agricultural, 
Credit Society, Thiruvali under Ex.B-26, on 
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27.6.1977. The balance is for discharge of sundry 
family debts. The brother of the purchaser has 
given evidence as D.W.5. We see no reason to 
disbelieve him. 

21. Ex.B-30, dated 22.4.1978 is a sale deed of items 
6 to 12 ofan extent of 69 cents of nanja lands which 
weresold to the 7th defendant by the 1st defendant 
for a sum of Rs.5,175. The recital is that the entire 
amount had been received on several occasions in 
driblets by the vendor for discharge of sundry 
debts and also repairing the family house. The 
purchaser has given evidence as D.W.7. The repair 
of the family house has also been spoken by D.W.9, 
the brother of the 1st defendant. We do not find 
any reason to disbelieve the evidence of D.Ws.7 
and 9. 

22. Under Ex.B-31 dated 19.8.1978, the 1st defen- 
dant has sold item 20 ofan extent of 33 1/2 cents to 
the 10th defendant. This property was settled on 
21.7.1958 under Ex.B-33 to Asupathi Ammal by 
her grandfather Vaithiyalinga Mudaliar. On her 
death, it devolved on the first defendant and his 
brother. The first defendant has sold his share 
under Ex.B-31 for a sum of Rs.4,000. This prop- 
erty is not one of the joint family properties and 
the plaintiffs cannot claim any share therein nor 
can they attack the alienation under Ex.B-31. Even 
otherwise, the document recites that it is for dis- 
charge of debts incurred by the ist defendant 
including a decree debt. The decree was obtained 
by the brother D.W.9 in O.S.No.204 of 1978 on the 
file of the District Munsif, Sirkali. The said decree 
amount was paid to D, W.9 by the purchaser under 
Ex.B-32, dated 14.8.1978. The purchaser has given 
evidence as D.W.8 and the brother of the 1st 
defendant has given evidence as D.W.9. The evi- 
dence of both of them is acceptable. 

23. The last of the alienations challenged in this 
suit was on 2.6.1979 under Ex.B-37 by the first 
defendant to the 8th defendant. An extent of 2 
cents Out of a total extent of 10 cents was sold 
under the document. It is item 19 of the plaint ‘A’ 
schedule. It also comprises a cattle shed. The 
consideration of Rs.4,000 is for family expenses, 
agricultural expenses and children’s educational 
expenses. There was a promissory note dated 
3.1.1975 marked as Ex.B-28, executed in favour of 
the purchaser by the 1st defendant for a sum of 
Rs.3,500. Even in that promissory note, it is 
recited that the amount is borrowed for the pur- 
pose of family expenses, maintenance of children 
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and to attend to the wife’s illness. The promissory 
note is of the year 1975. It is certainly an antece- 
dent debt. There was an endorsement on 1.1.1978 
evidencing the payment of Rs.1,200 towards the 
loan. That is marked as Ex.B-29. In discharge of 
the said debt, Ex.B-27 has been executed and it is 
binding on the plaintiffs. The husband of the 
purchaser has given evidence as D.W.6, D.W.9 
also corroborates the evidence. We see no reason ’ 
to disbelieve them. 

24. Thus, the analysis of the entire evidence shows 
that the alienations were effected only for the 
purpose of discharge in antecedent debts incurred 
by thé 1st defendant and ancestral family debts. 
The plaintiffs have failed to prove that the debts 
were incurred for illegal and immoral purposes. 
The alienations are binding on the plaintiffs. 

25. The conclusion arrived at by the court below as 
regards the alienations is correct and we affirm the 
same. There is no merit in the appeal and it is 
dismissed. Having regard to the fact that the plain- 
tiffs 1 to 4 were minors at the time of the institu- 
tion of the suit, we think that there should be no 
order as to costs. 


BS. 


Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
Present: Pratap Singh, J. 


= 


C.R.P.Nos.393 to 396 of 1993 23rd March, 1993. 


P. Venu alias Venugopal ...Petitioner 
v. y . 
Jeya and others ... Respondents. 


(A) Partnership Act (IX of 1932), Sec.43 (2) - Notice 
- Plaintin suit for dissolution of partnerhsip, ifnotice 
- Date of service of summons accompanied by copy 
of plaint on defendants in suit for dissolution of 
partnership, ifcan be regarded as date of dissolution 
of partnership. 

A plaint cannot fall within the expression ‘notice’ 
used in Sec.43(2) of the Indian Partnership Act. It 
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would follow, therefore, that the date of service of 
summons accompanied by a copy of plaint on the 
defendants in the suit for dissolution of partner- 
ship cannot be regarded as date of dissolution of 
the partnership and Sec.43 ọf the Partnership Act 
is of no assistance. [Para. 6] 
(B) Partnership Act (IX of 1932) - Partnership at 
will - Partner entitled to join in business excluded 
from it - Injunction, if can be granted. 
Even in the case of partnership at will, injunction 
can be granted if a partner was, being excluded 
from the business when he is entitled to join in it. 
, [Para. 8] 
Cases referred to: ` 
Bansari Das v. Seth Kanshi Ram, A.I.R. 1963 S.C. 
1165: (1964)1 S.C.R. 316: 1963 S.C.D. 758. 
[Para. 5] ' 
Virdachala Nattan v. Ramaswami Nayakkan, 
(1863)1 M.H.C.R. 341. [Para. 8] 
G.Subramaniam, Senior Counsel for 
Mls.N.Ganapathy, K.Chakrapani and Mekala 
Ganapathy, for Petitioner. 
P.Peppin Fernando, for Respondents. 
The Court made the following 
ORDER:- These revision petitions are directed 
against the orders in C.M.A.Nos.20 and 21 of 1992 
on the file of Principal Subordinate Judge, 
Tirunelveli, in which the learned Subordinate Judge 
has allowed the appeals and thereby set aside the 
orders passed by him in I.A.Nos.652 and 653 of 
1992 in O.S.No.154 of 1992 on the file of District 
Munsif, Valliyur. 
2. Short facts are: The revision petitioner has filed 
O.S.No.1 of 1992 on the file of District Munsif, 
Tirunelveli which was later transferred to the Court 
of District Munsif, Valliyur and re-numbered as 
O.S.No.154 of 1992, for dissolution of partnership 
firm, carried on at Door No.1, Periyar Bus Stand 
Buildings, Madurai Road, Tirunelveli Junction 
and at Stall at 2, platform in the Periyar Bus Stand 
buildings, Tirunelveli junction, for rendering real 
accounts of the partnership firm, forappointment 
of receiver and for interest on the misappropri- 
ated funds and for costs, against the respondents 
herein. He had also filed two petitions in LA.Nos.652 
and 653 of 1992 praying for temporary injunction, 
restraining the respondents from disposing of the 
leasehold rights and the goods of the firm till the 
disposal of the suit and for temporary injunction 
restraining the respondents from preventing the 
petitioner from conducting and participating in 
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the administration and management of the said 
business respectively. Those petitions were 
opposed by the respondents. After hearing the 
parties, the learned District Munsif had passed a 
common order in which he had allowed both the 
petitions. Aggrieved by the same, these respon- 
dents had filed C.M.A.Nos.20 and 21 of 1992 
before the Principal Subordinate Judge, Tirunelveli. 
After hearing the parties, the learned Subordinate 
Judge allowed C.M.A.No.20 of 1992 in part and 
thereby had given the modified injunction. The 
learned Judge allowed C.M.A.No.21 of 1992 and 
thereby vacated the interim injunction granted in 
LA.No.653 of 1992 and had dismissed the said 
1.A.No.653 of 1992. Aggrieved by the same, the 
petitioner in the trial court has come forward with 
these two civil revision petitions. 

3. Mr.G.Subramaniam, learned senior counsel, 
appearing for the revision petitioners, would submit 
that the plaintiffs case is that he is a partner ofthe 
firm under an oral agreement, that it is not in 
dispute that the petitioner is a partner of the firm, 
but according to the defendants, it was under a 
written agreement and the disputed region is only 
with regard to share and whether the petitiorter 
was a partner under an oral agreement or under a 
written agreement. He would further submit that 
in para 4 of the written statement, itis averred that 
the firm was started including the plaintiff as a 
partner along with the defendants only on 21.9.1987 
and the agreements setting forth the terms of the 
partnership was engrossed on stamp papers of the 
value of Rs.70 on 2.11.1987 and was signed by the 
plaintiff and the defendants and in para.7 of the 
written statement, it is stated that the defendants 
arealways ready and willing at all material times to 
pay over such amount as standing to his credit in 
the accounts of the firm on his retirement from the 
firm or dissolution of the firm, and in para.12 of 
the written statement, it is averred that the plain- 
tiff, after filing the suit, still continues to attend 
the partnership firm business, transacts business 
at the Hotel itself and receives cash and does all 
acls as partner as he was doing earlier before the 
filing of the suit, and these averments would go to 
show that the plaintiffs status as a partner is 
admitted and his participation as partner is also 
admitted and in these circumstances, the prayer 
granted by the trial court ought to have been 
confirmed by the lower appellate court. He would 
further submit that the petitioner has got the 


436 


benefit of injunction all through right from the 
time of filing of the suit andit may be permitted to 
continue and there will be no prejudice to the 
other side. He would further submit the lower 
appellate court had erroneously thought that serv- 
ice of summons along with the plaint would have 
the effect of the dissolution of the partnership and 
itis not correct. He would further submit that even 
if it is taken that the partnership was already 
dissolved from the date of service of summons 
with plaint on the defendants, till final winding up, 
the petitioner has got a right to participate in the 
business of the firm. : 

4, Per contra, Mr.P.Peppin Fernando, learned 
counsel appearing for the respondents, would submit 
that in the typed set filed along with the counter- 
affidavit, he has filed the copy of partnership deed 
entered into between the petitioner and respon- 
dents on 2.11.1987 and that it is not the peti- 
tioner’s case that his signature was obtained in any 
blank paper or stamp papers and it was utilised at 
a later point of time and this written agreement 
would show that the petitioner was only a working 
partner, that this agreement also provides for 
payment to him in the event ofhis retirement from 
the firm and as well in the event of the dissolution 
ofthe firm by virtue of Clause 14 init and as per the 
said Clause 14, he is entitled only to the amount 
payable to him as per the accounts. Learned Counsel 
would further submit that he had also filed Form 
No.11 submitted to the 3rd Income-Tax Officer, 
Tirunelveli, duly signed by the petitioner as well as 
respondents on 30.3.1988 and as per para.2 of the 
same, the certified copy of the instrument evi- 
dencing the partnership was enclosed along with 
this Form No.11 and that would prima facie vouch 
to the genuineness of the partnership deed 
referred to supra. He would further submit that 


even according to the plaintiff, the petitioner was , 


in charge of the accounts and the plaintiff and 2nd 
defendant namely the petitioner and 2nd respon- 
dent herein, were doing business on behalf of the 
firm and so, the petitioner knew the accounts and 
as per clause-14 referred to supra, he is entitled 
only to the amounts Standing to his credit in the 
accounts and that on service of summons along 
with the plaint on the defendants, the dissolution 
had already taken place and while so, there is no 
point in contending that he should be allowed to 
participate in the business of the firm. He would 
further submit that already an inventory was taken 
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of the properties of the firm in the court below and 
no prejudice would be caused to the petitioner 
and this being a revision, scope is very narrow and 
when there was no prejudice to the revision peti- 
tioner, the revision petition cannot be sustained. 
5. Before considering the facts, I would consider 
the submissions as to whether in law, theservice of 
summons with a copy of the plaint on the defen- 
dants would effect the dissolution ofa partnership 
at will. The lower appellate court had relied upon 
Bansari Das v. Seth Kanshi Ram, A.I.R. 1963 S.C. 
1165: (1964)1 S.C.R. 316: 1963 S.C.D. 758 and had 
held that on service of summons with the copy of 
the plaint on the defendants, the partnership firm 
had become dissolved and what remains is only the 
settlement of accounts and disbursement of money 
due to each partner. Mr.G.Subramaniam would 
submit that the ruling of Apex Court of the Land 
has not been properly understood by the Lower 
appellate and hence he had come to an erroneous 
conclusion that on service of summons with the 
copy of the plaint, the dissolution takes place by 
virtue of Sec.43(2) of the Indian Partnership Act. 
For better appreciation of the plaintiffs submis- 
sion, Sec.43(1) and (2) of the Indian Partnership 
Act need extraction. It reads as follows: 
“43. Dissolution by notice of partnership at will: 
(1) Where the partnership is at will, the firm 
may be dissolved by any partner giving notice 
in writing to all the other partners of his inten- 
tion to dissolve the firm. 
(2) The firm is dissolved as from the date 
mentioned in the notice as the date of dissolu- 
tion, of, if no date is so mentioned, as from the 
date of the communication of the notice.” 
In the aforesaid ruling, the Apex Court has 
referred to O.20, Rule 15 of Civil Procedure Code 
which reads as follows: 
“Where a suit is for the dissolution of a part- 
nership, or the taking of partnership account, 
the court, before passing a final decree, may 
pass a, preliminary decree declaring the pro- 
portionate shares of the parties, fixing the day 
on which the partnership shall stand dissolved 
or be deemed to have been dissolved, and 
directing such accounts to be taken, and other 
acts to be done, as it thinks fit.” 
After extracting O.20, Rule 15, Civil Procédure 
Code, the Apex Court has held as follows: 
“This rule makes the position clear. No doubt, 
this rule is of general application, that is, to 
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partnerships at will as well as those other than 
at will; but there are no limitations in this 
provision confining its operation only to part- 
nerships other than those at will. Sub-sec.(1) 
of Sec.43 of the Partnership Act does not say 
what will be the date from which the firm will 
be deemed to be dissolved. For ascertaining 
that, we have to go to Sub-sec.(2) which reads 
thus: 
“The firm is dissolved as from the date men- 
tioned in the notice as the date of dissolution 
or, if no date is so mentioned, as from the date 
of the communication of the notice.” 
Now, it will be clear that this provision contem- 
plates the mentioning of a date from which the 
firm would stand dissolved. Mentioning of such a 
date would be entirely foreign to a plaint ina suit 
for dissolution of partnership and therefore such 
a plaint cannot fall within the expression “notice” 
used in the sub-section. It would follow therefore 
that the date of service of a summons accompa- 
nied bya copy ofa plaintin the suit for dissolution 
of partnership cannot be regarded as the date of 
dissolution of partnership and Sec.43 is of no assis- 
tance.” [emphasis supplied] 
6. Aftér laying down the law. Their Lordships 
would further proceed and observe that even 
assuming that the term “notice” in the provision is 
wide enough to include within it a plaint filed in a 
suit for dissolution of partnership, thesub-section 
itself provides that the firm will be deemed to be 
dissolved as from the date of communication of 
the notice and it would further follow that the 
partnership would be deemed to be dissolved when 
the summons accompanied by a copy of the plaint 
isserved on the defendant, where there is only one 
defendant, and on all defendants, when there are 
several defendants and the date of dissolution 
would have to be regarded to be the one on which 
the last summons was served in that case and it 
held that the High Court was in error in holding 
that the suit was barred by time. Thus, on the facts 
of that case, the Apex Court has held that even 
assuming that such interpretation was accepted, it 
would not help the party which puts forward such 
a proposition of law. Those observations would 
not help the respondents. I am clear that this 
Ruling lays down the following proposition oflaw, 
yiz.: 
A plaint cannot fall within the expression 
“notice” used in Sec.43(2) of the Indian 
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Partnership Act. Itwould follow therefore that 
the date of service of summons accompanied 
byacopyofplaint on the defendants in thesuit 
for dissolution of partnership, cannot be 
regarded as date of dissolution of the partner- 
ship and Sec.43 is of no assistance. 
7. When the date of service of summons with the 
copy of the plaint on the respondents, is not taken 
as the date of dissolution of the firm, the resultant 
position is that the petitioner continues to be the 
partner of the firm. However, in view of the copy 
of the Form 11 filed by the petitioner and the 
respondents to the Income Tax Authority, wherein 
a written agreement had been referred to and in 
view of the copy of the agreement of partnership 
signed by the parties, the copy of which is filed in 
typed set, prima facie it appears that there is a 
written agreement of partnership as per which the 
petitioner is onlya working partner, and Clause 14 
of the partnership deed provides for payment to 
the petitioner the amount due to him in the 
accounts. But, yet the material date would be the 
date of dissolution of partnership. As such, till the 
date, he cannot be precluded from his acting as a 
partner. Even as per the terms of the partnership 
deed relied upon by the respondents, the peti- 
tioner is entitled to 30% of the net profits, and he 
is a working partner. In the circumstances, if he is 
precluded from the partnership at this stage, defi- 
nitely he will be prejudiced. Even according to the 
written statement, the petitioner is participating 
in the affairs of the partnership firm. The peti- 
tioner has got the benefit of interim injunction all 
through. As I have indicate, the lower appellate 
court has miSconstrued the ruling of the apex 
rulingreferred to supra and thus led itself to come 
to an erroneous conclusion and it has to be set 
aside. 
8. Mr.Peppin Fernando would submit that there is 
noallegation in the affidavit filed by the petitioner 
that any prejudice would be caused to him if 
injunction is not granted in his favour. In his 
affidavit filed in ILA.No.652 of 1992, he has stated 
that there are true accounts showing the real 
profits of the firm, that the respondents have 
removed all account books from the firm, that the 
2nd respondent is in charge of the fund and 
finance of the firm, that all the respondents joined 
together and have misappropriated large amount 
of income from the firm and recently, it is falsely 
shown in the account book that the hotel business 
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is running at loss, but in fact, there is no loss 
incurred by the partnership firm. In I.A.No.653 of 
1992 also, he has filed an affidavit in support of the 
application making similar allegations. It is also 
alleged that unless the respondents are restrained, 
he will be put to loss and hardship. When admit- 
tedly he is a partner and when in law, it has not 
come to an end, his exclusion would definitely 
cause prejudice to him and so, his prayer that he 
should not be excluded is well founded. 
Mr.G.Subramaniam would rely upon Virdachala 
Nattan v. Ramaswami Nayakkan, (1863)1 M.H.C.R. 
341. Init, this Court has observed as follows: 
“As regards, however, the granting of the 
injunction the case is different. Thereforeis no 
doubt that Courts of Equity interfere by 
injunction between parties where the conduct 
of the defendant, either by misapplying the 
monies of the copartnership or by excluding 
from the business a partner entitled to join in 
it, is practically violating the partnership con- 
tract. This will sometimes be granted where 
the partnership is dissoluble at will, out always 
where it is, as the agreement in this case ren- 
ders it, a partnership for a definite period. So 
upon the evidence in this suit, we think the 
plaintiff is equitably entitled to an injunction 
to restrain the first defendant from doing any- 
thing to exclude the plaintiff from participat- 
ing in the contract and benefits of the partner- 
ship under the agreement.” 
The above observation would lead to the conclu- 
sion that even in the case of partnership at will, 
injunction can be granted if a partner was being 
excluded from the business when he is entitled to 
join in it. Mr.Peppin Fernando would submit that 
the prayer in .A.No.653 of 1992 for temporary 
injunction restraining the respondents from pre- 
venting the petitioner to conduct and participate 
in the administration and management of the 
business of the firm and that inasmuch as it had 
come toanend by service ofsummons with copy of 
plaint, cannot be granted. If the partnership had 
already come to an end, Iam clear that this prayer 
cannot be granted. But, in view of the law pro- 
pounded by the Apex Court, it cannot be stated 
that partnership had already come to an end by 
service of summons with copy of the plaint on the 
respondents. So, I am unable to accept this sub- 
mission. In view of the above, C.R.P.No.396 of 
1993, has to be allowed. 
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9. So far as C.R.P.No.395 of 1993 is concerned, the 
lower appellate court has passed a modified 
injunction, wherein the respondents have been 
restrained from alienating any property without 
notice to the other side and without getting per- 
mission of the court. lam clear that this order does 
not cause prejudice to either of the parties and 
that cannot be interfered with in civil revision 
petition. 

10. In the result, CR.P.No.396 of 1993 is allowed, 
setting aside the order passed in C.M.A.No.21 of 
1992 by the Principal Subordinate Judge, Tirunelveli 
and thereby restoring the order passed by the trial 
Court in LA.No.653 of 1992. C.R.P.No.395 of 
1993 fails and shall stand dismissed. No costs. 
11. CR.P.Nos.393 and 394 of 1993: In view of the 
orders passed in C.R.P.Nos.395 and 396 of 1993 
and since these C.R.Ps. arise out of the order 
passed in I.A.Nos.654 and 655 of 1992 on the file 
of trial court for vacating injunctions granted in 
J.A.Nos.652 and 653 of 1992, these civil revision 
petitions are dismissed. No costs. 


BS. Petitions ordered. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamani, JJ. 


App.No.499 of 1983 and Memo of cross- 


objections 20th April, 1993. 
Rajasekaran Gramani .. Appellant 
V. 

Nagarathinammal and others ... Respondents. 


Limitation Act (XXXVI of 1963), Sec.3 and Art.59 
- Suit for partition and separate possession against 
three persons - Two of them contesting suit - Prelirni- 
nary decree granting 1/4 share to the plaintiff passed 
- Final decree also passed in 1962 - Non-contesting 
defendant filing suit in 1975 for partition and 
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separate possession of her.share after setting aside 
final decree passed in 1962 - Plea of limitation raised 
by defendant - Defendant not appearing on date of 
trial - Plaintiff ecamined and decree passed - Suit 
held not barred by limitation as question was not 
argued - No evidence when plaintiff came to know 
about passing of the earlier decree - Extrinsic fraud 
not proved - Plaintiff did not pay Court-fee and 
claim his 1/4 share in the earlier suit- Final decree 
not passed in his favour - Later suit, if barred by 
limitation - If maintainable. 
Sec.3 of the Limitation Act prescribes that every 
suit instituted after the prescribed period shall be 
dismissed although limitation has not been set up 
as a defence. In the present case, the plea of 
limitation has been raised by the third defendant 
in the written statement. Even if the third defen- 
dant had been absent on the date of trial, it is the 
duty of the court to have considered the question 
of limitation with reference in the various Articles 
of the Limitation Act and the reliefs prayed for by 
the plaintiff. Art.59 of the Limitation Act pro- 
vides for cancellation or setting-aside of instru- 
ments or decrees. The period of limitation is three 
years iro”. «ne date when the facts entitling plain- 
tiffto have the instrument or decree cancelled first 
become known to her. Theallegations made in the 
plaint are vague and it has not been set out clearly 
as to when exactly the plaintiffcame to know ofthe 
facts entitling her to set aside the decree, if at all. 
The evidence of the plaintiff is, in no way, better. 
She has admitted in the chiefexamination that she 
was living with the first defendant who was the 
plaintiffin the earlier suit. She claims that she did 
not know that an application was filed for passing 
of final decree by the first defendant herein. She 
claims that no summons was received by her in the 
final decree proceedings. She alleges that she came 
to know that good lands had been allotted to the 
first defendant in the final decree. Even if the 
evidence of P. W.1 is accepted as true, that does not 
save thesuit from the bar oflimitation. She has not 
set out the facts which are relevant for setting 
aside the decree, ifat all, and the date on whichshe 
came to know of the said facts. A decree passed by 
a competent court can be set aside only on the 
ground of extrinsic fraud. It has been laid down 
that unless extrinsic fraud is proved clearly, the 
decree passed by a competent court cannot be set 
~ aside. In the present case, there is, absolutely, no 
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evidence to prove any such fraud. Even assuming 
that the plaintiff was not served with the summons 
in the final decree proceedings, the remedy avail- 
able to her was to approach the same court for 
re-opening the final decree proceeding and giving 
her appropriate reliefs. It is seen from the final 
decree that she had never paid court-fee for allot- 
ment of her share in that suit. The preliminary 
decree declared only the share of the plaintiff in 
that suit and directed allotment of her 1/4 share. 
The final decree was passed in accordance with the 
said preliminary decree. Unless the plaintiff herein 
had paid Court-fee and claimed her share in the 
same suit, there was no question of passing any 
final decree in her favour. In the circumstances, 
the court has no hesitation to hold that the present 
suit is not maintainable and that it is barred by 
limitation. [Paras. 7 to 10] 
Cases referred to:- 
The Weavers Mill Limited, Rajapalayam v. Balkis 
Ammal, (1969)2 M.L.J. 509. [Para. 9 
Jagannadh vy. Perumal Naidu, (1969)2 M.L.J. 558. 
[Para. 9] à 
Appeal and cross-objections against the decree of 
the court of the Subordinate Judge, Tindivanam, 
dated 30.3.1983 in O.S.No.339 of 1980. 
The Judgment of the Court was delivered by 
Srinivasan, J.:- The appeal is at the instance of the 
third defendant in the suit, who is the brother of 
the plaintiff. The first defendant is another sister 
of the appellant. The second defendant was a 
brother, who died. after the filing of the suit. 
Defendants 4 to 17 are alienees. 
2. The first defendant filed a suit O.S.No.150 of 
1960 on the file of the Second Additional Sub 
Court, Cuddalore, for partition and separate 
possession of her 1/4th share. The plaintiff and 
defendants 2 and 3 were defendants in that suit. 
Defendants 2 and 3 contested the suit. A prelimi- 
nary decree was passed on 30.9.1961 granting 1/ 
4th share to the plaintiff. Thereafter, a final decree 
“was passed on 14.11.1962. That was done after a 
Commissioner visited the properties and submit- 
ted a report containing a scheme of division. Based 
on that report, a final decree was passed. 
3. The plaintiff filed the present suit on 6.1.1975 
for partition and separate possession of her share 
after setting aside the final decree passed in the 
earlier suit O.S.No.150 of 1960. In the plaint, it is 
alleged that the plaintiff came to know of the final 
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decree in the earlier suit only when defendants 4 to 
7 gave out a month prior to the filing of the suit 
that they had purchased very valuable properties 
from the first defendant in the present suit, who 
was the plaintiff in the earliér suit. Then she made 
enquiries and ascertained that the plaintiff in the 
earlier suit had got allotted for her share valuable 
items of properties by exercise of fraud and undue 
influence upon the plaintiff in the present suit 
taking advantage of the illiteracy and inexperience 
of the plaintiff. It is further stated that only fallow 
and uncultivable lands of practically no value had 
been left out in the earlier suit. 
4. It is not necessary to refer to the other aver- 
ments in the plaint. 
5. The third defendant filed a written statement 
contesting the maintainability of the suitas wellas 
the limitation. 
6. Unfortunately when the suit was posted for 
trial, the defendants excepting the 9th defendant 
did not appear in court. The plaintiff entered the 
witness box and gave evidence as P.W.1. The 9th 
defendant cross-examined her. There was no cross- 
examination by any of the other defendants. The 
“rial court passed a decree as prayed for by the 
plaintiff on the basis of her evidence. On the 
question of limitation, the trial court held that no 
argument had been advanced on that issue and, 
therefore, the suit was not barred by limitation. 
7. The court below is clearly in error in holding 
that the suit was in time. Sec.3 of the Limitation 
Act prescribes that every suit instituted after the 
prescribed period shall be dismissed, although 
limitation has not been set up as a defence. In the 
present case, the plea of limitation has been raised 
by the third defendant in the written statement. 


Even ifthe third defendant had been absent on the _ 


date of trial, it is the duty of the court to have 
considered the question of limitation with refer- 
ence to the various Articles of the Limitation Act 
and the reliefs prayed for by the plaintiff. Art.59 of 
the Limitation Act provides for cancellation or 
setting aside of instruments or decrees. The 
period of limitation is three years from the date 
when the facts entitling the plaintiff to have the 
instrument or decree cancelled first become known 
to her. We have already referred to the allegations 
made in the plaint. They are vague and it has not 
been set out clearly as to when exactly the plaintiff 
came to know of the facts entitling her to set aside 
the decree if at all. The evidence of the plaintiff is 


The Madras Law Journal Reports 


[1993 


in no way better. She has admitted in the chief- 
examination that she was living ‘with the first 
defendant, who was the plaintiff in the earlier suit. 
She claims that she did not know that an applica- 
tionwas filed for passing of final decree by the first 
defendant herein. She claims that no summons 
was received by her in the final decree proceed- 
ings. She alleges that she came to know that good 
lands had been allotted to the first defendant in 
the final decree. 

8. Even ifthe evidence of P.W.1 is accepted as true, 
that does not save thé suit from the bar of limita- 
tion. She has not set out the facts which are rele- 
vant for setting aside the decree if at all and the 
date on which she came to know of the said facts. 
9. Adecree passed by acompetent court can be set 
aside only on the ground of extrinsic fraud. The 
question as to when a decree can be set aside on 
ground of fraud has been considered in detail by 
two Division Bench judgments of this Court in 
The Weavers Mill Limited, Rajapalayam v. Balkis 
Ammal, (1969)2 M.LJ. 509 and Jagannadh v. 
Perumal Naidu, (1969)2 M.L_J. 558. Two different 
Benches have considered the question in detail 
and referred to the previous judgments of this 
Court and other courts. It has been laid down that 
unless extrinsic fraud is proved clearly, the decree 
passed by acompetent court cannot besetaside. In 
the present case, there is absolutely no evidence to 
prove any such fraud. Even assuming that the 
plaintiff was not served with the summons in the 
final decree proceedings, the remedy available to 
her was to approach the same court for reopening 
the final decree proceedings and giving her appro- 
priate reliefs. It is seen from the final decree 
marked as Ex.A-1 that she had never paid Court- 
fee for allotment of her share in that suit. The- 
preliminary decree declared only the share of the 
plaintiffin that suit and directed allotment of her 
1/4th share. The final decree was passed in accor- 
dance with the said preliminary decree. Unless the 
plaintiff herein had paid Court- fee and claimed 
her share in the same suit, there was no question 
of passing any final decree in her favour. 

10. In the circumstances, we have no hesitation to 
hold that the present suit is not maintainable and 
that it is barred by limitation. 

11. The judgment and decree of the court below 
are set aside. The appeal is allowed. The memo- 
randum of cross-objections filed by the plaintiff is 
dismissed. As the parties are closely related, there 
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I ` Kuppanv. Kuppammal (Pratap Singh, J.) 


will be no order as to costs. 


BS. ---- Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. ` 


Present: Pratap Singh, J. 
Tr.C.M.P.SR.Nos.26967 and 26980 of 1993 

20th April, 1993. 
Kuppan ...Petitioner 
S.A Kuppammal ... Respondent. 


Civil Procedure Code (V of 1908), Sec.24--Scope 
and applicability - ‘Proceeding’ in Sec.24 - Meaning 
of - Application for transfer of appeal filed before 
lower court but not taken on its file - Maintainability. 
It is apparent that for the purpose of Sec.24 of the 
Civil Procedure Code, ‘proceeding’ is one which 
was already taken on file and pending before a 
court for trial or disposal. Trial or disposal of a 
suit, appeal or a proceeding would pre-suppose 
that the suit, appeal or proceeding was already 
taken on file. In this view of the matter, a petition 
under Sec.24 of C.P.C. would not be maintainable 
with regard to matters, before they were taken on 
file. [Para. 2] 
Petitions praying that in the circumstances stated 
therein and in the respective affidavits filed there- 
with the High Court will be pleased to withdraw 
and transfer A.S.S.R.Nos.16110 of 1993 and 16111 
of 1993 from the file of the Court of the Prificipal 
Judge, City Civil Court, Madras to the Appellate 
Side of this Hon’ble Court for deciding the main- 
tainability of the said appeal. 

S.K.Sundaram, for Petitioner. 

The Court made the following 

ORDER: These petitions are filed-under Sec.24 
of the Civil Procedure Code praying for with- 
drawal and transfer of A.S.S.R.Nos.16110 and 
16111 of 1993 respectively from the file of the 
Principal City Civil Court, Madras to the appel- 
late side of the High Court in deciding the main- 
tainability of the said appeal. Learned counsel for 
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the petitioner was heard with regard to the main- 
tainability of these two petitions. He would sub- 
mit that before the appeal is taken on file by the 
Presiding Officer ofa court, itis to be construed as 
a “proceeding” and as such it will come within the 
purview of Sec.24 of the Civil Procedure Code and 
so these petitions are maintainable. 
2. I have carefully considered the submissions 
made by learned counsel for the petitioner. The 
term ‘proceeding’ has not been defined in this 
section or in Sec.2 of the Civil Procedure Code. 
But Sec,24(3)(b) of the Civil Procedure Code 
reads as follows: 
“‘proceeding’ includes a proceeding for exécu- 
tion of a decree or order”. 
That would give an indication as to what the 
meaning of ‘proceeding’ is. It is apparent that for 
the purpose of Sec.24 of the Civil Procedure Code, 
‘proceeding’ is one which was already taken on file 
and pending before a court for trial or disposal. I 
am fortified in coming to this conclusion from the 
language of Sec.24 of the Civil Procedure Code 
itself. For the purpose of convenience it needs 
extraction and it reads as follows: 
“General power of transfer and withdrawal:- (1) 
On the application of any of the parties and 
after notice to the parties and after hearing 
such of them as desired to be heard, or of its 
own motion without such notice, the High 
Court or the District Court may, at any stage- 
(a) transfer any suit, appeal or other proceed- 
ing pending before it for trial or disposal to any 
court subordinate to itand competent to try or 
dispose of the same, or 
(b) withdraw any suit, appeal or other Pro- 
ceeding pending in any courtsubordinate to it, 
and 
(i) try or dispose of the same; or 
(ii) transfer the same for trial or disposal to any 
courtsubordinate to it and competent to try or 
dispose of the same;” [emphasis supplied] 
Trial or disposal of a suit, appeal of a “proceed- 
ing” would pre-suppose that the suit appeal or 
proceeding” was already taken on file. Taking this 
view of the matter, I am clear that petition under 
Sec.24 of the Civil Procedure Code would not be 
maintainable with regard to matters, before they 
were taken on file. 
3. The word ‘proceeding’ is capable of being given 
a wider connotation as will as a limited connota- 
tion. In its wider connotation a ‘proceeding’ will 
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include a matter, the moment it is presented in 
court -upto the time of its final disposal. In its 
limited connotation, itwould mean the time when 
the matter is taken on file upto the time of its 
disposal. When the language of Sec.24 of the Civil 
Procedure Code and the inclusive definition given 
in it, is considered it is my definite opinion, that 
the word ‘proceeding’ in Sec.24 of the Civil Proce- 
dure Code is to be construed only in its limited 
connotation. Hence, both these petitions are not 
maintainable and shall stand rejected. The lower 
court shall consider A.S.SR.Nos.16110and 16111 
of 1993 and if they are in order, shall take them on 
file and if not in order, shall pass appropriate 
orders. 


VK Petition rejected. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Raju, J. 


C.R.P.No.1793 of 1992 6th August, 1993. 
M;/s.Sultan Hardware Corporation and others 

... Petitioners 
v. 
CT.Meiyammai Achi and others ...Respondents. 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960), Secs.10(3)(c) and 10(3) (a) (iii) 
- Landlord applying for eviction of tenant on ground 
of requirement of additional accommodation for 
himself-Dying during the Course of proceedings - 
Ground on which additional accommodation was 
Sought subsisting and continuing even after death - 
Legal representatives, if entitled to continue pro- 
ceedings for their benefit also. 

The judicial opinion throughout appears to have 
been consistent for more than two .decades in 
holding that so long as the basis or ground on 
which the additional accommodation was sought 
forsubsisted and continued even after the death of 
a Jandlord/landlady who initially filed the applica- 
tion for eviction of a tenant and recovery of 
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possession under Sec.10(3)(c), the legal represen- 
tatives are entitled to continue the proceedings 
for their benefit also and the same do not come to 
an end with the death of the landlord who initially 
filed it. This view appears to have gained ground 
with courts on the peculiar nature of the right 
secured to the owner of the property under the Act 
and also on account of such right and claim being 
anadjunct to the rights in the property as such and 
also fortified by the bona fides in the requirement 
for additional accommodation when as in the 
present case, the owner has filed the application 
seeking recovery of possession as additional 
accommodation for the business that was being 
carried on in the same premises and it is also 
shown that notwithstanding the death of the erst- 
while owner, the legal representatives who stepped 
into the shoes of the landlord have also succeeded 
to the business and successfully continuing the 
same. There will be no rhyme or reason or logic in 
stating that the application for eviction should be 
also held to have suffered a natural death with the 
person who filed it. In that respect, there does not 
also appear to be any difference in the position, 
Depending upon the application being either one 
under Sec.10(3)(a)(iii) or Sec.10(3)(c) of the Act. 
[Para. 12] 
Cases referred to: 
Muhammad Ibrahim v. Rahiman Khan, (1947)2 
M.L.J. 419. [Paras. 3, 5, 9] 
R.Govindaraj v. Venkateswaran, (1972)2 M.L-J. 
231. [Paras. 3, 4, 6] 
Vijayaraghavan v. Md.Yakub Rowther, (1976)1 MLJ. 
128. [Paras. 3, 7] 
Shantilal Thakurdas y. Chimanlal Madanlal Tee- 
wal, ALR. 1976 S.C. 2358. [Paras. 3, 9] 
Akilandammal v. S.C.Shah, 92 L.W. 324. 
[Paras. 4, 8] 
Phool Rani y. Naubat Rai, A.LR. 1973 S.C. 2110. 
[Para. 7] 
Rathinam v. Syed Beevi, (1989)1 M.L.J. 285. 
[Para. 9] 
Gafoor v. Lakshmana Mudaliar, (1979)2 M.L-J. 
124. [Para. 10] 
Dharmalinga Mudaliar v. Annamalai, 94 L. W. 487. 
[Para. 11] 
K C.Devassay v. State of Madras, (1970)1 M.L-J. 
533. [Para. 11] 
Surekha v. The United Bank of India, 93 L.W. 284. 
[Para. 11] 
V. Krishnan, for Petitioners. 


1 M5s. Sultan Hardware Corpn. v. CT. Meiyammai Achi (Raju, J.) 


SJagadeesan for S.Rajasekar, for Respondents. 
The Court made the following 
ORDER:- The tenants who are unsuccessful in 
both the courts below are the petitioners in the 
above revision petition. One PL.Chidambaram, 
the erstwhile landlord has filed R.C.O.P.No.5632 
of 1982 0n the file of the Rent Controller, Court of 
Small Causes at Madras, praying for eviction of 
the tenants on grounds of wilful default, commis- 
sion ofacts of wastes and material alteration of the 
building without the written consent of landlord 
and bona fide requirement of the portion under 
the occupation of the tenant as additional accom- 
modation for the respondents’ business under 
Secs.10(2), (1), 10(2)(iii) and 10(3)(c) of the Tamil 
Nadu Buildings, (Lease and Rent Control), Act, 
1960, hereinafter referred to as ‘the Act’. The 
tenants contested the claims of the erstwhile land- 
lord for eviction and recovery of possession on the 
above grounds, by filing a detailed counter affida- 
vit. During the pendency and trial of the petition, 
after giving deposition, the erstwhile landlord died 
on 6.11.1987. The legal representatives of the 
deceased landlord have filed an application for 
bringing the respondents herein (petitioners 2 to 
6, therein), on record to continue the proceedings 
and the same was ordered on 12.11.1990 in 
M.P.No.50 of 1988. The Rent Controller, after 
considering the oral and documentary evidence 
placed on record by the respective parties, 
rejected the claim made under Secs.10(2)(i) and 
10(2)(iii) of the Act, but sustained the claim for 
recovery of possession made on the ground of 
bona fide requirement of additional accommoda- 
tion under Scc.10(3)(c) of the Act, by his order 
dated 23.10.1991. ` 
2. Aggricved, the tenants filed R.C.A.No.1185 of 
1991, challenging the order ofeviction. The appel- 
` Jate authority also by its order dated 23.4.1992 
confirmed the order of eviction made on the ground 
of bona fide requirement of the landlords for 
additional accommodation and rejected the 
appeal. Not satisfied, the tenants have come 
before this Court objecting to the orders of the 
authorities below. 
3. Mr.V.Krishnan, learned counsel appearing for 
- the petitionersAenants, contended that the R.C.OP. 
among other grounds was filed by the erstwhile 
landlord PL.Chidambaram, for eviction and 
recovery of possession on the ground of his bona 
fide requirement for his business and consequenuly 
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his legal representatives cannot continue the said 
petition after coming on record as the legal repre- 
sentatives of the deceased landlord in the absence 
of a specific claim and proof of their bona fide 
requirement for their business. It was contended 
that the claim made by the deceased Jandlord was 
personal to him and on his death, the legal repre- 
sentatives cannot sustain or continue the petition 
already filed for additional accommodation. The 
learned counsel also invited my attention to 
Sec.10(3)(c) of the Act and the difference in phra- 
seology relating to the claim for owner’s occupa- 
tion as envisaged under Sec.10(3)(a)(iii) of the 
Act and also invited my attention to the decisions 
in Muhammad Ibrahim v. Rahiman Khan, (1947)2 
M.LJ. 419, R.Govindaraj v. Venkateswaran, (1972)2 
M.L.J. 231, Vijayaraghavan v. Md. Yakub Rowther, 
(1976)1 M.L.J. 128 and Shantilal Thakurdas v. 
Chimanlal Madanlal Teewal, A.I.R. 1976 S.C. 2358. 
4. Mr.S.Jagadeesan, learned counsel appearing 
for the respondents-landlords, while traversing 
the claim and submissions made on behalf of the 
petitioners-tenants, relied upon the decisions in 
R.Govindaraj v. Venkateswaran, (1972)2 M.LJ. 
231 and Akilandammal v. S.C.Shah, 92 L.W. 324, 
as well as the amendment ordered to the petition 
and also the examination of P. W.5, one of the legal 
representatives of the deceased landlord on 
20.9.1991 to reiterate and affirm and continued 
need and necessity and bona fide requirements of 
the landlords for the purposes of the business 
carried on by the erstwhile landlord which they are 
continuing even after his death. In other words, 
the submission of the learned counsel for the 
respondents is that so long as the business and the 
requirement for the business continues to subsist, 
there is no infirmity or disability in law for the 
heirs of the deceased landlord continuing the 
petition for eviction made even on the ground of 
additional accommodation. 

5. Before considering the issue raised, the various 
decisions referred to by the learned counsel 
appearing on either side may be referred to with 
particular reference to the principles laid down 
therein. In Muhammad Ibrahim v. Rahiman Khan, 
(1947)2 M.L.J. 419, a learned single Judge of this 
Court had an occasion to construe Rule 7-A, 
(2-A) of the then Madras House Rent Control 
Ordef, 1945 and hold that an order of the Rent 


_ Controller directing the tenant to put the landlord 
` in possession of his house on the ground that the 
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landlord desired to occupy the house himself is 
one for the personal benefit of the landlord and is 
not capable of execution after the death of the 
landlord at the instance of his legal representa- 
tives. It was also observed that ifin the future there 
are circumstances which will entitle the legal 
representatives to ask for eviction against the 
tenant, they can do so on a proper application 
being made to the Rent Controller and Sec.7-A(5) 
of the Rent Control Order, was not a bar to such 
an application. 
6. in R.Govindaraj v. Venkateswaran, (1972)2 M.LJ. 
231, a learned single Judge of this Court had an 
occasion to consider the issue as to whether an 
order of eviction made on an application by the 
landlord under Sec.10(3)(c), of the Act on the 
ground of additional accommodation needed for 
- the purpose of his business can be questioned on 
the demise of the tandlord on the ground that the 
additional accommodation was for the personal 
benefit of the deceased. The learned judge while 
distinguishing the decision reported in Muham- 
mad Ibrahim y. Rahiman Khan, (1947)2 M.L.J. 
419, held that in a case where even after the death 
of the landlord his business continued and his 
legal representatives were entitled to carry on his 
business, the purpose for which the additional 
accommodation asked for was still there and can- 
not be said to have been lost merely with the death 
of the person who filed the eviction petition, and 
particularly having regard to the facts disclosed in 
the said case that the order of eviction came to be 
passed only by the appellate authority by reversing 
the order of the Rent Controller and by the time, 
theappellate authority disposed of the appeal, the 
legal representatives were brought on record after 
notice and that the order of eviction passed in the 
presence of the tenants after hearing both parties 
with no objections taken to the same on the ground 
that an order of eviction cannot be passed Gh 
account of the death of the landlord who filed the 
application for eviction. The tenant, it was held, 
cannot question the eviction order so passed. It 
was also observed by the learned Judge that the 
definition of landlord in the Act was wide enough 
to include the heirs of the landlords also. 
7. In the decision reported in Vijayaraghavan v. 
Ma. Yakub Rowther, (1976)1 M.LJ. 128. Rama 
prasada Rao, J. (as the learned Judge then was) 
considered a similar issue in the context of the 
maxim “actio personalis mortiur cum persona” to a 
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case like the one under consideration. That was a 
case where the landlady sought for eviction on 
grounds of wilful default and need for personal 
occupation for carrying on business. The original 
authority ordered eviction and during the pendency 
of the appeal by the tenant, the landlady died 
resulting in the husband, son and daughter being 
brought on record. After the appeal filed by the 
tenant was dismissed, the same was challenged 
before this Court in revision and the husband also 
died pending revision. The question that cropped 
up for decision was whether the son and daughter 
were entitled to the order of eviction. The learned 
Judge held that the Latin maxim referred tosupra, 
had certain exceptions and one such exception 
could be invoked having regard to the peculiar 
nature of the right obtained by the landlord or 
landlady under the provisions of the Act. Of course, 
the learned Judge placed reliance ona decision of 
the Supreme Court in Phool Rani v. Naubat Rai, 
A.I.R. 1973 S.C. 2110, which later came to be 
declared as no longer good law in a subsequent 
decision reported in Shantilal Thakurdas v. 
Chimanlal Madanlal Teewal, ALR. 1976 S.C. 2358. 
8. In the decision reported in Akilandammal v. 
S.C.Shah, 92 L.W. 324, Varadarajan, J.) (as the 
learned Judge then was), had an occasion to deal 
witha similar issue. That was a case where eviction 
was sought for under Sec.10(3)(a)(iii) of the Act, 
on the ground of owners’ occupation for accom- 
modating the printing business carried on by the 
landlord asa tenant in another place. The business 
was being carried on by joint family consisting of 
father and two sons in partnership and that even 
after the death of the father, the business contin- 
ued. In that context, it was held taking note of the 
death of landlord, pending disposal of the eviction 
petition in the trial court and the subsequent fact 
ofbringing the legal representatives on record and 
the continuance of the business by the legal repre- 
sentatives that the eviction sought for can be 
granted. The eviction petition was ordered on the 
ground that the cause of action survived to the 
remaining partners of the firm. Though the appel- 
late authority set aside the order of eviction, when 
the matter was taken to this Court, the learned 
Judge, after considering the two Supreme Court 
decisions referred to above, held that order of the 
appellate authority was wrong and restored the 
order of eviction passed by the original authority. 
9. A reference may also be made to the decision in 
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Rathinam v. Syed Beevi, (1989)1 M.LJ. 285, Sathia- 
dev, J. wherein the learned Judge after referring to 
the decision reported in Muhammad Ibrahim v. 
Rahiman Khan, (1947)2 M.L.J. 419 and other 
pronouncements, held the decision of the learned 
single Judge reported in Muhammad Ibrahim v. 
Rahiman Khan, (1947)2M.L-.J. 419 to be no longer 
good law after the decision of the Supreme Court 
reported in Shantilal Thakurdas v. Chamanlal 
Maganlal Teemal, A.LR. 1976 S.C. 2358. That was 
also a case wherein both the Rent Controller and 
the appellate authority held that the legal repre- 
sentatives could continue the proceedings filed 
under Sec.14(1)(k) of the Act for demolition and 
reconstruction. In the context of a claim whether 
statutory undertaking given by the Jandlord in that 
case under Sec.14(1)(b) of the Act would survive 
and enure to the benefit of the legal representa- 
tives, it was held that the same will be binding on 
her legal representatives also inasmuch as it was 
given with reference to the property as such. 

10. In Gafoor v. Lakshmana Mudaliar, (1979)2 
M.L.J. 124, Venugopal, J. had an occasion to deal 
with a similar issue. That was case where the 
landlord of a non-residential building filed an 
eviction petition against the tenant of a portion 
requiring the same for running a tea stall. Though 
the eviction petition was dismissed by the Rent 
Controller, the appellate authority allowed the 
same and the tenant filed a revision before this 
Court. Pending revision, the landlord died and his 
wife was brought on record as the legal represen- 
tative. The tenants claimed that requirement of 
the landlard was personal to him and no his death, 
it lapsed and could not enure to the benefit of his 
‘legal representatives. The learned Judge after 
considering some of the decisions already noticed 


by him has held that a right to have an eviction of | 


a tenant under the Act cannot be characterised as 
a personal right which came to an end with the 
death of the landlord inasmuch as it was, in the 
view of the learned Judge, an incorporeal right 
annexed to the estate of the deceased and, there- 
fore, it could be taken advantage of by the legal 
representatives of the deceased. Consequently, it 
was held that the right annexed to the property 
could not be divested by the death of the landlord 
and, would therefore, pass on to the heirs as being 
part and parcel of the property owned by the 
landlord. 

11. In Dharmalinga Mudaliar v. Annamalai, 94 
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L.W. 487, Ratnam, J. had an occasion to consider 
the question as to whether an application for 
eviction on the ground of requirement of addi- 
tional accommodation for the use, of the land- 
lord’sson and his family under Sec.10(3)(c), of the 
Act could be maintained. The tenant in the said 
case before the learned Judge resisted the applica- 
tion for eviction contending that it would be open 
to the landlord to ask for additional accommoda- 
tion for only himself and not on the ground of the 
requirement of theson or any other member of his 
family mainly trying to take advantage of the Jan- 
guage used in Sec.10 (3) {c) in contrast to 
Sec.10(3)(a)(iii) of the Act. The learned Judge 
after considering a catena of earlier decisions of 
this Court, rightly repelled the dbjections and 
held that it was certainly open to a landlord toask 
for additional accommodation even in order to 
enable his son to live comfortably with the mem- 
bers of his family enjoying all facilities and it is not 
for the tenant to dictate that this should not be 
done on question of relative hardship. In the view 
of the learned Judge, there cannot be any objec- 
tion on principle in applying the expanded inter- 
pretation introduced by the amending Act 23 of 
1973 to Sec.10(3)(a)(i) to (iii), of the Act, to 
Sec.10(3)(c) and in coming to such conclusion, the 
learned Judge also placed reliance upon the deci- 
sion of a Division Bench of this Court in | 
K-C.Devassay v. State of Madras, (1970)1 M.L-J. 
533 and another decision in Surekha v. The United 
Bank of India, 93 L.W. 284. 

12. The principles laid down by the various deci- 
sions referred to supra, would go to fortify the 
stand taken by the learned counsel for the respon- 
dents. The judicial opinion throughout appears to 
have been consistent for more than two decades in 
holding that so long as the basis or ground on 
which the additional accommodation was sought 
forsubsisted and continued even after the death of 
alandlord/landlady who initially filed the applica- 
tion for eviction of a tenant and recovery of pos- 
session under Sec.10(3)(c), the legal representa- 
tives are entitled to continue the proceedings for 
their benefit also and the same do not come to an 
end with the death of the landlord who initially 
filed it. This view appears to have gained ground 
with courts on the peculiar nature of the right 
secured to the owner of the property under the Act 
and also on account of such right and claim being 
an adjunct to the rights in the property as such and | 
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also fortified by the bona fides in the requirement 
for additional accommodation when as in the 
present case, the owner has filed the application 
seeking recovery of possession as additional 
accommodation for the business that was being 
carried on in the same premises and it is also 
shown that notwithstanding the death of the erst- 
while owner, the legal representatives who stepped 
into theshoes of the landlord have also succeeded 
to the business and successfully continuing the 
same. There will be no rhyme or reason or logic in 
Stating that the application for eviction should be 
abso held to have suffered a natural death with the 
person who filed it. In that respect, there does not 
also appear to be any difference in the position, 
depending upon the application being either one 
under Sec.10(3)(a)(iii), or Sec.10(3)(c) of the Act. 
Consequently, I am unable to persuade myself to 
agree with the submissions of the learned counsel 
for the petitioners. 

13. Coming to the facts and circumstances of the 
case, it is seen that the deceased landlord filed the 
eviction petition for additional accommodation 
on the ground and for the purpose of the business 
carried on by him as Publishers and Booksellers in 
the name and style of “Bharathi Pathippagam” in 
a portion of the building and the requirement of 
the additional accommodation on the exigencies 
and increasing needs of the business. It is not in 
dispute that the erstwhile landlord was examined 
as a witness in support of his claim prior to his 
death. After his death, an application has been 
made by the legal representatives of the deceased 
landloiJ who are his wife and sons of which one 
was a minor at that time. The said application was 
ordered and in paragraph 5 of the petition which 
contained the reasons for the claim for additional 
accommodation, the reference to ‘petitioner’ was 
substituted as reference to ‘petitioners’. That apart, 
CT.Palaniappan, one of thesons/legal representa- 
tives of the deceased landlord was examined as 
P.W.5. He has categorically stated that the busi- 
ness under the name and style of ‘Bharathi Pathip- 
pagam is still being continued and run by the heirs 
of the deceased and that the business is being 
continued jointly by the heirs. It has not been 
established by the tenants either in the cross- 
examination of P.W.5 or otherwise that the claim 
about the subsistence and continuance of the 
business originally run by erstwhile landlord is not 
true. 
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14. A careful analysis of the findings of the trial 
court on issue No.3 and the findings of the Appel- 
latè Authority in paragraph 10 of its order dis- 
closed that the erstwhile landlord as well as his 
legal representatives have substantiated by over- 
whelming material meticulously considered by 
both the authorities below that the need for addi- 
tional accommodation for the business in ques- 
tion is a bona fide or as a matter of fact, the learned 
counsel for the petitioners in this court could not, 
in the face of such material, seriously attempt to 
challenge the factual findings of the authorities 
below, in this Court. 

15. For all the reasons stated above, in my view, 
there are no merits in the above revision petition 
and the same, therefore, fails and shall stand dis- 
missed. But, in the circumstances of the case, there 
will be no order as to costs. 

16. The tenants are granted two months’ time to 
vacate the petition premises. 


BS. o--- Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Bellie, J. 

S.A.No.150 of 1984 and C.R.P.No.441 of 1984 
28th April, 1993. 

Jagadambal and another Appellants 

TE. Varadhan and others ... Respondents. 


Tamil Nadu City Tenants Protection Act (III of 
1922), Sec.9 - Applicability and scope of - Tenant 
not in possession of property having sub-let it - If 
entitled to benefits under section. 

The Supreme Court in P.Ananthakrishnan Nair v. 
Dr.G.Ramakrishnan, 100 L.W. 1093, has laid down 
that a tenant who is not in possession but has sub- 
let the property will not be entitled to claim bene- 
fits under Sec.9 of the Tamil Nadu City Tenants 
Protection Act. A reading of this decision would 
show that to claim benefits under Sec.9 the tenant 
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must be in possession of both the land and the 
superstructure. Therefore even if the first defen- 
dant-tenant is not in possession of only the super- 
structure, even then he will not be entitled to the 
benefits under Sec.9 of the Act. In this view of the 
matter, the first defendant cannot contend that he 
is entitled to purchase the land for a value to be 
fixed by the court. [Para. 9] 
Case referred to: 

P.Ananthakrishnan Nair and another v. 
Dr.G. Ramakrishnan and another, 100 L.W. 1093. 
[Para. 9] 

Second appeal against the decree of the Addi- 
tional District Court, Cuddalore, dated 16.9.1983 
in A.S.No.238 of 1981 preferred against the 
decree of the Court of the Principal Subordinate 
Judge, Cuddalore in O.S.No.789 of 1979, etc. 

V. Raghavachani, for Appellants. 
O.R.Santhanakrishnan for M/s.King and Partridge, 
for Respondents. 

The Court delivered the following 
JUDGMENT: This second appeal arises out of a 
suit O.S.No.789 of 1979, and the civil revision 
petition arises out of ].A.No.1367 of 1980 in that 
suit. 

2. The suit was filed by the landlord for eviction cf 
the first defendant-tenant and also the second 
defendant-subtenant from the suit premises, and 
also for damages for use and occupation of the 
premises after the termination of tenancy. The 
first defendant-tenant filed I.A.No.1367 of 1980 
contending that he has put up the superstructure 
in the plaintiff's land and therefore under Sec.9 of 
the City Tenants Protection Act, hereinafter 
referred to as the Act, he is entitled to purchase 
the land for the value to be fixed by the court. This 
application was resisted by the plaintiffs contending 
inter alia that the landlord let out to the first 
defendant the land together with the building 
thereon and therefore no question of claiming 
benefit by the first defendant under Sec.9 of the 
City Tenants Protection Act arises. 

3. The trial court considering both the suit and the 
LA, held that the plaintiffs had let out only the 
land, and the superstructure has been put up by 
the first defendant. It appears it was contended 
before the trial court on behalf of the plaintiffs 
that since the first defendant has sublet the prem- 
ises to the second defendant and therefore he is 
not in actual possession of the premises he is 
disentitled claim the benefits under the Act. This 
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contention was rejected by the trial court. Ulti- 
mately the trial court dismissed the suit and 
allowed the I.A. 

4. Against the dismissal of the suit the plaintiffs 
filed the appeal A.S.No.238 of 1981, and against 
the order in1.A,, they filed C.M.A.No.183 of 1981. 
The appellate Court dismissed the appeal. In the 
C.M.A. it held that the first defendant is entitled to 
purchase the land under Sec.9 of the City Tenants 
Protection Act, but he would be entitled to pur- 
chase only that extent of land which is necessary 
for his convenient enjoyment but that has not 
been determined by the court below. On these 
findings it allowed the C.M.A. and remanded the 
I.A. to the trial court for determination of the 
extent necessary for the convenient enjoyment of 
the first defendant-tenant. 

5. Now, the second appeal has been filed by the 
plaintiffs against the dismissal Of the dppeal, and 
the C.R.P. has been filed by the plaintiffs against 
the remand order in the C.M.A. Since both the 
matters are connected they can be disposed ‘of in 
one Judgment. 

6. Mr. V.Raghavachari, learned counsel appearing 
for the appellants-plaintiffs in both the matters 
contends that (i) the plaintiffs let out both the land 
and the superstructure standing thereon and the 
superstructure was not put up by the first defen- 
dant-tenant and therefore no question of the ten- 
ant claiming benefits under the City Tenants 
Protection Act arises; (ii) I.A.No.1367 of 1980 
filed under Sec.9 of the City Tenants Protection 
Act has been filed beyond the time of limitation 
and therefore it should have been dismissed as 
time barred; and (iii) the first defendant-tenant 
has sub-let the premises to the second defendant 
and therefore the first defendant is not in actual 
possession and as such he is disentitled to claim 
the benefits under the Act. 

7. The first point is devoid of any merit because the 
schedule of property which has been leased out 
under Ex.A-] in clear and unequivocal terms states 
that only the vacant site has been leased out. 
Correctly the courts below have found that only 
the vacant site has been leased out and the super- 
Structure has been put by the first defendant- 
tenant. 

8. Regarding the second point that the LA. filed 
under Sec.9 of the Act is barred by limitation, this 
plea has not at all been taken either in the trial 
court or in the first appellate court. For the first 
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time it is argued in the second appeal. It is con- 
tended that under Sec.9 of the Aci the application 
shall be filed within 30 days from the date of 

‘receipt of the summons, but the application 
1.A.No.1367 of 1980 has been filed long after 30 
days and hence it is barred by limitation. The 
learned counsel submits that the application has 
been filed long after the receipt of summons as 
seen from the ‘B’ Diary maintained by the court. 
But from this alone at this stage it cannot be held 
that indeed the petition has been filed beyond 30 
days from the date of receipt of summons. The 
Original records showing when the summons was 
received is not before court. In the absence of this 
and also in the absence ofany plea madein the trial 
court as well as in the appellate court the plea of 
the learned counsel made only on the basis of ‘B’ 
diary cannot beaccepted. Hence this plea has to be 
rejected. 


9. Now coming to the third point, the learned 
counsel submits that in any event it is a fact that 
the first defendant has sub-let the land and the 
superstructure to thesecond defendantand there- 
fore the first defendant is not in possession and 
this being the case he cannot claim benefit under 
Sec.9. The trial court seems to have held that it is 
not necessary that the first defendant must be in 
actual possession. The first appellate court has 
held that the first defendant is in actual possession 
of the land and only the superstructure has been 
let out to the second defendant and hence the first 
defendant is entitled to claim the benefits. 

In the written statement the first defendant has 
pleaded that hc has let out only the superstructure 
which the first appellate Court has accepted. The 
plaintiffs have filed Ex.A-2 as the registration 
copy of the concerned lease deed between the first 
defendant and the second defendant, and this is 
not disputed. Perusal of this document would 
Clearly show that want has been sub-let is not only 
the superstructure but also the land. Therefore, 
there is no substance in the first defendant’s con- 
tention that only the superstructure has been sub- 
let. 

Now, the Supreme Court in P.Ananthakrishnan 
Narr and another v. Dr.G.Ramakrishnan and an- 
other, 100 L.W. 1093, has laid down that a tenant 
who is not in possession but has sub-let the prop- 
erty will not be entitled to claim benefits under 
Sec.9. A reading of this decision would show that 
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to claim benefits under Sec.9 the tenant must be in 
possession of both the land and the superstructure. 
Therefore even if the first defendant-tenant is not 
in possession of only thesuperstructure even then 
he will not be entitled to the benefits under Sec.9 
of the Act. In this view of the matter, the first 
defendant cannot contend that he is entitled to 
purchase the land for a value to be fixed by the 
court. Hence his application filed under Sec.9 of 
the Act has to be dismissed. 

10. Mr.Raghavachari also argued that the plain- 
tiffs will be entitled to reasonable compensation 
for the use and occupation of the property after 
the termination of tenancy but the Courts below 
have allowed only Rs.125 per mensem and this is 
too low. But as per Ex.A-1 lease deed executed by 
the plaintiffs and the first defendant the rent fixed 
is Rs.125 per mensem and that rent has been 
awarded, and therefore it cannot be said that the 
compensation awarded is unreasonably low. 

11. In the result, the civil revision petition is 
allowed and the application I.A.No.1367 of 1980 
is dismissed. The sccond appeal also is allowed 
and there will be a decree for the relief of posses- 
sion. As regards the claim of damages the defen- 
dants shall pay asum of Rs.125 per mensem from 
the date of termination of tenancy till delivery of 
possession. No costs. 


B.S. Appeal and revision allowed. 


~ 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 


C.R.P.No.58 of 1991 - 13th July, 1993. 
R.P.Ramaswamy ... Petitioner 
v. 

M.Karuppiah Thevar ... Respondent. 


(A) Civil Procedure Code (V of 1908), Sec.151 - 
Inherent power under - Court, if-can amend its 
decree to make it conform to its judgment. 

It is settled law that every court has inherent 


I) Ramaswamy v. Karuppiah Thevar (Abdul Hadi, J.) 


power to amend its decree to make it conform to 
its own judgment. [Para. 5] 
(B) Pleadings - Relief prayed for consisting of two 
alternatives - Court granting second of such alterna- 
tives - Plaintiff, ifcan prefer appeal seeking to obtain 
the first prayer. 

Even where the prayer is framed in that fashion as 
either the first or the second one, the Courts have 
held that if the trial court has granted second of 
such alternative prayer, the plaintiff could yet 
prefer appeal seeking to obtain the first prayer 
itself. [Para. 11] 
(C) Specific Relief Act (XLVII of 1963), Sec.28(2) 
- Applicability and scope of - Contract not rescinded 
by order of Court - Plaintiff filing suit for specific 
performance of contract and also possession of suit 
property if purchaser fails to pay balance money and 
obtain sale deed - Possession if can be refused. 
Sec.28(2) of the Specific Relief Act only states 
inter alia that where a contract is rescinded under 
Sub-sec.(1) of Sec.28, the Court shall direct the 
purchaser to restore possession to the vendor. 
The earlier Sub-sec.(1) only says that on the appli- 
cation by the vendor to have the contract 
rescinded, ‘the court may, by order, rescind the 


contract.......as the justice of the case may require.’ ` 


So Sec.28(2) will come into operation only when 
a contract is rescinded by the order of the court 
contemplated under Sec.28(1) of the Act. Admit- 
tedly, in the present case no such order has been 
made so far. That apart, Sec.28(1) of the Act itself 
speaks of only a suit for specific performance of a 
contract for sale but in the present case, the suit is 
not merely for specific performance of the abovesaid 
sale agreement but plaintiff also prays as a part of 
the same composite relief that if the purchaser 
fails to pay the balance with interest and obtain the 
sale deed within the time fixed by the court, the 
plaintiffshall get back possession of the suit prop- 
erty from the defendant. In such a case, Sec.28 of 
the Act will have no application at all. /Para. 12] 
Casc referred to: 

Ramani Ammalv. Susilammal, (1989)1 M.L.J. 278 
(F.B.). [Para. 11-A] 

Petition under Sec.115 of C.P.C., praying the High 
Court to revise the orders of the Court of the 
Subordinate Judge, Srivilliputhur, dated 11.11.1986 
and made in I.A.No.130 of 1986 in O.S.No.150 of 
1983. 

R.Subramaniam, for Petitioner. 

K.T.Palpandian, for Respondent. 
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The Court made the following 
ORDER: This civil revision petition by the plain- 
tiff in O.S.No.150 of 1983 on the file of Subordi- 
nate Judge, Srivilliputhur is against the dismissal 
order dated 11.11.1986 in his J.A.No.130 of 1986 
in the suit for amending the decree dated 18.8.1984. 
The plaintiff is vendor under the suit sale agree- 
ment dated 21.8.1981 whereby he agreed to sell 
the suit land to the defendant-respondent herein 
for Rs.45,000. The respondent-purchaser admit- 
tedly paid Rs.15,000 as advance as mentioned in 
the sale agreement itself but since the balance was 
not paid as per thesale agreement, the suit was laid 
on 15.9.1983. a 
2. The relevant portions of the prayer in the suit 
are as foliows: 
“it is prayed that Hon’ble Court may be 
pleased to pronounce judgment and decrec 1. 
by directing the defendant to deposit the bal- 
ance of sale consideration of Rs.33,060 
(including interest payable whereon till the 
date of plaint as per the sale agreement) with 
interest of Rs.30,000 from 15.9.1983 the date 
of plaint till the date of deposit within the time 
fixed by this Honourable Court and to get a 
sale deed executed by the plaintiff at defen- 
dant’s costs in respect of the suit properties. 2. 
Failing which alternatively to direct the defen- 
dant to deliver possession of the suit proper- 
ties to the plaintiff.” 
Thus in essence, the vendor claimed specific per- 
formance of the sale agreement, ‘failing which’,. 
possession of the suit property back to him. He 
also paid the court fee under Sec.42(a) of the 
Tamil Nadu Court Fees and Suits Vaiuation Act 
14 of 1955, which provides for court fee in suits for 
specific performance of a contract ofsale. In addi- 
tion, healso paid court fee under Sec.30 of thesaid 
Act for the possession relicf sought for. No doubt, 
he also paid court fee under Sec.22 of the said 
Court Fees Act for recovery of the balance sale 
consideration with interest. 
2-A. But, the operative portion of the decree in the 
suit runs as follows: 
“1. that the defendant do pay to the plaintiffon 
or beire 18.8.1985 the sum of Rs.20,060 G3060- 
13000} together with interest thereon at 6 p.c. 
p-a. from 15.9.1983 date of plaint till realisa- 
tion. 
2. That the defendant do pay to the plaintiffihe 
sum of Rs.4358.30 being the cost ofsuit and do 
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bear his own cost of Rs.nil (cost list not put 
in)”. 
3. Admittcdly, the defendant did not pay the plain- 
tiff any further sum pursuant to the above said 
decree but continued to possess and enjoy the suit 
land. The plaintiff then filed the above said 
{A.No.130 of 1986 for amending the decree, 
alieging in the supporting affidavit thereof that 
“the alternative relief of possession was omitted 
to be mentioned” in the decree as drafted. The 
amendment sought for is as follows: 
“1. In the operative paragraphs of the decree 
after para 1 insert the followiag ‘2. failing 
which that the defendant is directed to deliver 
possession of the under mentioned (plaint) 
scheduic properties to the plaintiff alterna- 
lively’. 
2. Delete the letter “2” in the operative para- 
graph 2 of the original decree and substitute 
the letter °3”.” 
4. The court below however in its impugned order 
has held that the decree is correctly drafted on the 
ground that No.1 of the above referred to two 
reliefs in the plaint is the ‘main relicf and the 
other No.2 thereof is only ‘alternative relief and 
on the ground that “If the main relief is allowed 
the alternative relief to get delivery of possession 
of the suit property from the defendant to the 
plaintiff is negatived. ....The decree is correctly 
drafted..... Hence this petition to amend the 
decree under Sec.151, C.P.C. is not maintainable, 
and is liable to be dismissed.” 
5. The learned counsel for the petitioner argues 
that the court below has totally misconstrued the 
reliefs prayed for in the suit and that is why it has 
come to the wrong conclusion that the decree is 
correctly drafted. The said counsel points out that 
the defendant submitted to decree and the court 
below decreed the suit as prayed for (no doubt, 
saying, “less amount paid”, in view of the above 
said sum of Rs.13,000 paid, pending suit) and that 
the relief prayed for is a composite one viz., for 
specific performance, in which case the defendant 
has to pay the balance sale consideration with 
interest within the time fixed by the court and 
obtain sale deed from the plaintiff, and, failing 
such payment and obtaining sale deed, for direct- 
ing the defendant io deliver possession of the 
property to the plaintiff. While so, according to 
the counsel, the decree should have been drafted 
only accordingly, that is, byadding clause (2) of the 
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relief prayed for, regarding delivery of possession 
to the plaintiff. The learned counsel also submits 
tnat no doubt after having faiied in the abovesaid 
L.A.No.130 of 1986 and after presenting this civil 
revision petition in about January, 1988 (no doubt, 
witha petition to excuse the delay therein), healso 
filed LA.No.483 of 1983.in the suit in about March, 
1988 under Sec.28 of the Specific Relief Act, 1983 
(nereinafter referred to as the Act) seeking an 
order declaring that the abovesaid sale agreement 
“stands rescinded” and consequently seeking 
possession of the suit property and mesne profits 
thereon. The said I.A. is said to be still pending. 
But according to the counsel, that was filed by way 
of abundant caution pursuant to the dismissal of 
the abovesaid J.A.No.180 of 1986 and in view of 
the fact that the present civil revision petition also 
had to be filed with a delay. (No doubt, the said 
delay of 345 days had been subsequently excused 
bya well considered order dated 21.11.1990 of this 
Court in C.M.P.No.10476 of 1989. 
G On the other hand, the learned counsel for the 
respondent madean attempt to argue initially that 
*he respondent not only wasa cultivating tenant of 
ihe suit land originally, but even after the sale 
agreement continued to remain in possession only 
as cultivating tenant and so his possession could 
not be disturbed in the present proceeding. But 
the said counsel subsequently did not press this 
rgument, in the light of the following averment 
made in paragraph 9 of the plaint and the non 
denial of the same in the written statement of the 
respondent: 
“The plaintiff submits that the defendant has 
lost his right of possession of the suit proper- 
ties as a cultivating tenant as soon as he enters 
into an agreement ofsale of the suit properties 
on 21.8.1981. Hence the defendant is in pos- 
session of the suit properties in pursuance of 
the sale agreement dated 21.8.1981.” 
7. The respondent’s counsel’s other submissions 
areas follows: If the first of the two reliefs prayed 
for in the plaint is granted, the other alternative 
relief is deemed to have been negatived. The first 
relief itself was virtually only for money. The body 
of the plaint also says that the plaintiff seeks only 
a money decree. The learned trial Judge has also 
decreed these suits ‘less amount paid’ and granted 
one year time to pay. The decree for money would 
issue only if the contract is in force. A decree for 
possession would come, only if the decree is 
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rescinded or the relief of specific performance is 
negatived but the relief of specific performance 
was not negatived. Not only specific performance 
was not negatived, but the abovesaid I.A.No.483 
of 1988 for rescinding the contract, is only pending 
still. Further where the specific performance is 
granted the decree cannot provide for recovery of 
possession as there is specific bar under Sec.28 of 
the Act. 

8. [have considered the rival submissions. Even at 
the outset J may state that there is absolutely no 
merit in the argument of the learned counsel for 
the respondent that the relief given in the judg- 
ment is only with reference to money viz., the 
balance of sale consideration. The prayer in the 
suit, coupled with the court fee paid thereon as 
indicated above clearly cstablishes that the suit 
was for specific performance of thesuit sale agree- 
ment. That is why even in clause (i) of the prayer 
itself, itis mentioned to get asale deed executed by 
the plaintiff’. 

9. Nextly, construing the relief asked for in the 
plaint, though itis put into clauses (1) and (2) as 
stated above, it is actually one composite relief 
that is prayed for vız., in case the defendant pays 
the balance sale consideration with interest within 
the time fixed by the court, he can have the sale 
deed {rom the plaintiff and if he fails to pay the 
same, he should be directed to hand over posses- 
sion of the suit property to the plaintiff. The 
defendant submits to decree with reference to 
such a prayer, as mentioned in the judgment and 
the learned trial Judge in his judgment concludes 
by saying that the suit ıs decreed as prayed for. The 
decree then should have been drafted only in 
accordance with the prayer as found in the plaint 
and not in a way in which it has been drafted as 
stated above” giving only a money decree for the 
balance consideration with interest and costs. There 
is no doubt that decree has not been drafted in 
accordance with the judgmentand the court below 
has really erred in the exercise of its jurisdiction 
illegally or atleast with material irregularity and 
the order of the court below if allowed’ to stand 
would certainly occasion a failure of justice. The 
court below definitely erred in ho'ding that the 
petition to amend the decree under its inherent 


power under Sec.151. C.P.C. is not maintainable. — 


In fact, this is a fit case where necessarily the court 
_ below should have exerascd its power under Sec.15i, 
C.P.C. to correct the decree that has not been 
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drafted in accordance with the judgment. It is also 
settled law that every court has inherent power to 
amend its decree to make it conform to its own 
judgment. 
10. No doubt, the learned counsel for the respon- 
dent laid emphasis on the term ‘less amount paid’ 
found in the judgment to contend that the relief 
given was only for money. This contention has no 
merit at all. As argued by the learned counsel for 
the petitioner, the said term has been added only 
because, pending suit, admittedly Rs.13,000 had 
been paid towards the balance consideration. Simply 
because this expression is found in the judgment, 
by no stretch of imagination, it can be said that the 
relief given was only for money. 
11. Further, no great significance can be attached 
to the plaintiff filing the above said subsequent 
1.A.No.483 of 1988 under Sec.28 of the Act, since 
that has been filed after the dismissal of the above 
said J.A.No.130 of 1986 and that too after filing 
the C.R.P., after a long delay. It is not difficult to 
accept the contention of the learned ¢ounsel for 
the petitioner that it was filed only by way of 
abundant caution. While so, it cannot be con- 
tended that the decree for possession would come 
only if the sale agreement is rescinded or the relief 
of specific performance is negatived. 
11-A Further this argument of the learned coun- 
sel for the respondent flows froma misconception 
that the relief prayed for in the plaint consists only 
of two alternative reliefs, in the sense that either 
one or the other could be given by the court. As 
already indicated, the prayer has not at all been 
framed in that fashion. Even where the prayer is 
framed in that fashion, as either the first or the 
second one, the courts have held that if the trial 
court has granted second of such two alternative 
prayers, the plaintiff could yet prefer appeal seek- 
ing to obtain the first prayer itself. In Ramani 
Ammal v. Susilammal, (1989)1 M.L.J. 278 (F.B.), 
which has also been followed in A..R. 1991 Mad. 
163 at 167, the relevant observations of the said 
Full Bench decision are as follows: 
“When the plaintiff asks for the alternative 
relicf, there is no legal presumption or 
assemption that he gives up the main or pri- 
mary relicf of specific performance of the 
contract only in the context of the statute. 
which confirmed them. ..... Viewed in the above 
light, certainly an appeal by the plaintiff 
obtaining only the alternative relief of refund 


452 


of the earnest money or advance mony and 
who has been denied the relief of specific per- 
formance, in a competent appeal. In so far as 
the first court denied him of the relief of spe- 
cific performance, the plaintiff must be held to 
be an aggrieved person.” 
No doubt, the abovesaid Full Bench decision was 
rendered ina suit filed by the purchaser under the 
said agreement. But the principle laid down therein 
would equally apply to the present suit, which was 
no doubt filed by the vendor under the sale agree- 
ment. 
12. Lastly, 1 do not find any specific bar prescribed 
under Sec.28(2) of the Act for granting possession 
relief to the plaintiff, in case the defendant fails to 
pay the balance sale considcration with interest 
and take the sale deed from the plaintiff. Sec.28(2) 
only states inter alia that where a contract is 
rescinded under Sub-sec.(i) of Sec.28 the Court 
shall direct the purchaser to restore possession to 
the vendor. The earlier Sub-sec.(i) only says that 
on the application by the vendor to have the 
contract rescinded, “the court may, by order, 
rescind the contract... as the justice of the case 
may require”. So Sec.28(2) will come into opera- 
tion only when a contract is rescinded by the order 
of the court contemplated under Sec.28(1) of the 
Act. Admittedly, in the present case, nosuch order 
has been made so far. That apart, Sec.28(i) of the 
Actitselfspeaks ofonly a suit for specific perform- 
ance of a contract for sale, but in the present case 
the suit is not merely for specific performance of 
the abovesaid sale apreement, but as already indi- 
cated, the plaintiffalso prays as a part of the same 
composite relief, that if the purchaser fails to pay 
the balance with interest and obtain the sale decd 
within the time fixed by the court, the plaintiff 
shall get back possession of the suit property from 
the defendant. In sucha case Sec.28 of the Act will 
have no application at all. 
13. The net result is, the impugned order of the 
court below is set aside and the amendment of the 
decree sought for is allowed as prayed for and the 
civil revision petition is allowed with costs. 


B.S. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 


C.R.P.No.549 of 1987 3rd August, 1993. 
Kuppusamy Gounder ... Petitioner 
V. 

Kandasamy Gounder .Respindent. 


Civil Procedure Code (V of 1908), Sec.51 - Applica- 
bility - Judgment-debtor having sufficient means to 
pay decree debt - Neglecting to pay - Arrest, if can be 
ordered. 

The judgment-debtor has admitted in cross- 
examination that he is owning 5 acres of punja 
lands and that there is a wellin it and thereare two 
motor pumpsets and is also owning a house. It was 
his further admission that he was realising Rs.10,000 
to 12,000 income from the said lands. On the 
above premises, the court below has come to a 
conclusion that the judgment-debtor had got suf- 
ficient means to pay the decree debt and that the 
decree was on 25.9.1978 but he had not paid any 
amount towards the decree debt and from the 
above fact, the Court below had concluded that he 
had neglected to pay the decree debt. On the fact 
of the above two findings that the judgment-debtor 
has got sufficient means to pay the decree debt and 
that he had neglected to pay, the court below is 


correct in ordering the arrest. [Para. 4] 
Case referred to:- 

Ganesa Nadar v. Chellathal Ammal, 100 L.W. 431. 
[Para. 5} 


Petition under Sec.115 of Act V of 1908, praying 
the High Court to revise the order of the Court of 
the District Munsif, Palani, dated 29.1.1987 and 
passed in E.P.No.61 of 1965 in O.S.No.632 of 
1974. 

Frabhu Rajadurai, for K. Srinivasan, for Petitioner. 
Chakrapani for Mis.Pathy and Sundaram, for 
Respondent. 

The Court made the following 

ORDER:- This civil revision petition is directed 
against the order in E.P.No.61 of 1985 in O.S.No. 
632 of 1974 on the file of District Munsif, Palani. 
2. Short facts are; The respondent has obtained 
money decree against the revision petitioner and 
to realise the decree debt, he had filed E.P.No. 61/ 
85. The revision petitioner resisted the same on 


a 
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two grounds viz., that he had made part payment of 
Rs.2,000 and that he was not in a position to pay 
the decree debt. After elaborate enquiry, the learned 
District Munsif had held that the alleged part 
payment of Rs.2,000 is false and that the judg- 
ment-debtor has got sufficient means to pay the 
decree debt but has been neglecting payment and 
had ordered arrest. Aggrieved by the said order, 
the judgment-debtor has come forward with this 
civil revision petition. 
3. Mr.Prabhu Rajadurai, the learned counsel 
appearing for the revision petitioner, would sub- 
mit that on the evidence available in this case, the 
court below ought not have ordered arrest but 
could have directed the decree holder to proceed 
against the properties first or at any rate could 
have ordered payment in instalments or at least 
could have given some time for payment before 
ordering arrest. I have heard Mr.Chakrapani, the 
learned counsel appearing for the respondent, on 
the above aspects. 
4. I have carefully considered the submissions 
made by the rival counsels. From the order of the 
court below, I find that the judgment-debtor has 
admitted in cross-examination that he is owning 5 
acres of punja lands that there is a well in it and 
there are two motor pumpsets and is also owning 
a house. It was his-further admission that he was 
realising Rs.10,000 to Rs.12,000 as income from 
the said lands. On the above premises, the court 
below had come to a conclusion that the judg- 
ment-debtor has got sufficient means to pay the 
decree debt and that the decree was on 25.9.78 but 
he had not paid any amount towards the decree 
debt and from the above fact, the court below had 
concluded that he had neglected to pay the decree 
debt. On the fact of the above two findings that the 
judgment-debtor has got sufficient means to pay 
the decree debt and that he had neglected to pay, 
the court below is correct in ordering arrest. 
5. Mr.Prabhu Rajadurai, would rely upon Ganesa 
Nadar v. Chellathal Ammal, 100 L.W. 431. In that 
case, an order of arrest was made by the court 
below in execution of decree for money and that 
was set aside by this Court. But the facts of that 
case vary totally from the facts of this case. In that 
case, the claim of the judgment debtor that he was 
entitled to the benefits of Tamil Nadu Act 13/80 
“was negatived. It was held that the above does not 
necessarily mean that an order of arrest should 
follow. Since that would not amount to a finding 
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that the judgment debtor has got means to pay, 
this Court had held that order of arrest would not 
necessarily follow. In that case, the decree holder 
had given evidence that the income of the judg- 
ment-debtor was Rs.70,000. She had not afforded 
any basis for making such a claim that the judg- 
ment-debtor was getting an income of Rs.70,000 
and in view of the above, that finding was not 
accepted by this Court and this Court held that it 
was a mere assumption. In those circumstances, 
this Court had held that if the judgment-debtor 
has got properties, it is open to the decree-holder 
to proceed against the property. I do not accept 
the submission made by Mr.Prabhu Rajadurai 
that the above ruling shall be construed to lay 
down the proposition that if the judgment-debtor 
has got properties, the decree holder is obliged to 
proceed first against the properties and that he 
should not proceed with a prayer for arrest of the 
judgment-debtor. I am clear that this ruling does 
not lay down such a proposition. 

6. On the evidence and facts available in this case, 
the order of the Court belowis correct and Ido not 
find any ground whatsoever to interfere with the 
same, in exercise of the revisional powers of this 
Court. Any way, in case, the amount was not paid, 
the, judgment-debtor is given two months time 
from today for payment of the decree debt, failing 
which the court below shall issue order of warrant 
of arrest in case, the E.P. is still pending. 

7. With the above observation, this civil revision 
petition is dismissed. No costs. 


BS. ---- Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 


C.R.P.No.1194 of 1993 3rd August, 1993. 
K.A-Konjalu -Petitioner 
v. 

V.V Jose .-Respondent. 


Civil Procedure Code (V of 1908), Sec.152, O.47, 
Rule 1 - Money decree - Prayer for interest at 24% 
from date of suit till date of decree - Judgment of 
court directing payment of interest at 6% as prayed 
for by plaintiff - Decree granting interest at 6% - 
Amendment of decree if can be made without amend- 
ing judgment. 


It is well known that with reference to interest ~ 


pendente lite, that is from the date of the suit till the 
date of the decree, it is left to the discretion of the 
court to come to a decision as to what is the 
reasonable rate of interest and then grant it. So, 
with reference to interest pendente lite, the court, 
in its judgment, must have said, in the present 
case, what is the reasonable rate of interest to be 
allowed for the abovesaid period. But in the pres- 
ent case, there is absolutely nothing in the judg- 
ment as to how the abovesaid discretion has been 
exercised by the court below. In fact, the judgment, 
even according to the counsel for respondent is 
totally silent about this aspect. When there is such 
an omission on the part of the court below with 
reference to the grant of interest pendente lite, it is 
the judgment, if at all, which has to be corrected 
either under Sec.152 of the Civil Procedure Code 
or O.47, Rule 1, Civil Procedure Code or by filing 
a regular appeal whichever course is in accordance 
with law. Without doing that the respondent has 
filed the present petition to amend the decree. 
The decree can only be drafted in accordance with 
the judgment. The judgment only grants 6% inter- 
est. [t does not speak of 24% interest anywhere. 
. The impugned order allowing amendment of the 
decree is set aside. [Paras. 4 & 5] 

Cases referred to: 

M.Appa Raov. V.L.Varadaraj, (1981)1 M.L.J. 57: 
ALR. 1981. Mad. 94. [Para. 5] 

Petition under Sec.115 of Act V of 1908 praying 
` the High Court to revise the order of the Court of 

the IInd Additional Subordinate Judge, 
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Coimbatore, dated 15.2.1993 and made in 
LA.No.1564 of 1992 in O.S.No.610 of 1988. 
N.P.K. Menon, for Petitioner. 
R.M.Krishna Raju, for Respondent. 
The Court made the following 
ORDER: Even though civil miscellaneous peti- 
tions are posted before me today, by consent of 
both the counsel, C.R.P., itself is taken up for 
disposal. 
The defendant has preferred this civil revision 
petition against the order in I.A.No.1564 of 1992 
allowing the amendment of the money decree 
passed on 24.7.1992. The said LA. was filed by the 
respondent/plaintiff. In the said I.A. the amend- 
ment sought for is mentioned as follows: 
“The rate of interest as mentioned in the 
decree is an apparent error while drafting the 
decree. After having pronounced the judg- 
ment as prayed for, the plaintiff is entitled to 
contract rate of interest.from the date of suit 
till realisation. The prayer in the plaint is also 
specific to that effect. Therefore it is just and 
-necessary that the Hon'ble Court may be pleased 
to amend the decree with 24 per cent interest 
from the date of suit till realisation”. 
The said I.A. was no doubt filed under Sec.152, 
C.P.C. 
2. The only question involved is whether the above 
referred to amendment of the decree is in accor- 
dance with the judgment that was given in the suit 
O.S.No.610 of 1988. The prayer in the suit is as 
follows: 
“to pass a decree against the defendant in favour 
of the plaintiff fora sum of Rs.1,71,933 with future 
interest at the same rate on the principal sum of 
the suit”. The “same rate” referred to above is 
24%since in the preceding paragraph of the plaint 
where details of valuation are given, after men- 
tioning the principal sum of Rs.1,00,000 it is 
mentioned that interest at 24% per annum from 
9.7.1985 to 8.7.1988, the date of the suit is claimed) 
So according to the prayer in the plaint, from the 
date of suit till realisation 24% per annum is 
claimed as contractual rate of interest. As against 
this prayer in paragraph 10 of the judgment, the 
conclusion reached is as follows: 
“ayara Ors upd curs) Carñwug Gest 
AL ag UG 6% yb Neary Ogres 
ygi SuTree AUVs SLUGApgy.”” 


While so, the decree as drafted, grants interest at 
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the rate of 6% from the date of the suit till the date 
of realisation. Aggrieved by the said decree, the 
respondent/plaintiff filed the abovesaid LA.No.1564 
of 1992. But aggrieved by the abovesaid order 
pranted inthe I.A. the defendant has preferred the 
present civil revision petition. 
3. Even at the very outset I posed the question to 
the respondent’s counsel as to how an application 
to amend the decree would lie in the present case 
and is it not necessary to amend the judgment 
itself, if the plaintiff contends that he should have 
been given interest at the rate of 24% from the 
date of the suit. To that the learned counsel for 
respondent no doubt submits that the judgment 
has granted decree as prayed for and that since the 
prayer is at the rate of 24% per annum from the 
date of suit, the decree alone has to be amended 
and not the judgment. But I am unable to agree 
with this submission of the counsel for respon- 
dent. First of all, the judgment does not say abso- 
lutely that the suit is decreed as prayed for. In the 
above referred to extracted portion of paragraph 
10 of the judgment, it is only mentioned that 
“ard Carfluuy Aarh alia agri 6% 
ugyi” a 
What it means is that as prayed for by the plaintiff 
the future interest is granted at 6% per annum. 
Nowhere itis stated that the suit has been decreed 
as prayed for. Only with reference to interest in the 
above referred to extracted portion it is stated that 
6% interest is granted as prayed for by the plain- 
tiff. No doubt the plaintiff did not pray for 6% 
interest, but the plaintiff prayed for 24% interest 
from the date of thesuit, as already indicated from 
the relevant paragraphs of the plaint. 
4. It is well known that with reference to interest 
ndente lite, that is from the date of suit till the 
date of the decree, it is left to the discretion of the 
court to come to a decision as to what is the 
reasonable rate of interest and then grant it. (vide 
also Mahabir Prasad v. Burgn, A.I.R. 1961 S.C. 990. 
The relevant language used in Sec.34, C.P.C. is 
“the court may, in the decree, order interest at 
such rate as the court deems reasonable to be 
paid on the principal sum adjudged, from the 
date of the suit to the date of the decree”. 
So with reference to interest pendente lite the court 
in its judgment must have said in the present case. 
what is the reasonable rate of interest to be 
allowed for the abovesaid period, But in the pres- 
ent case, there is absolutely nothing in the 
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judgment as to how the abovesaid discretion has 
been exercised by the court below. In fact the} 
judgment, even according to the counsel for 
respondent is totally silent about this aspect. When 
there is such an omission on the part of the court 
below, with reference to the grant of interest pendente 
lite, it is the judgment, if at all, which has to be 
corrected, either under Sec.152, C.P.C. or 0.47, 
Rule 1, C.P.C. or by filing a regular appeal, which- 
ever course is in accordance with law. Without 
doing that, the respondent has filed the present 
petition toamend the decree. The decree can only 
be drafted in accordance with the judgment. The 
judgment only grants 6% interest. It does not! 
speak of 24% interest anywhere. , 

5. No doubt, the learned counsel for Respondent 
relies on M.Appa Rao v. V.L.Varadaraj, (1981)1 
M.LJ. $7: ALR. 1981. Mad. 94, but the said deci- 
sion only says that the contract rate of interest has 
to be awarded till the date of decree unless it would 
be inequitable So even according to this decision 
the court must give a finding whether or not the 
contract rate of interest is equitable. No such 
finding has been given by the court below in the 
judgment. So, if at all, the judgment alone has to 
be corrected as indicated above and therefore 
necessarily this revision petition has to be 
allowed, after setting aside the impugned order. 
Accordingly, the impugned order is set aside and |, 
the civil revision petition is allowed. The respon- 
dent/plaintiffis at liberty to take necessary further 
action in the matter in accordance with law. 

6. Ishall also express that it is unfortunate that the 
court below has not applied its mind at all when it 
delivered its judgment regarding the grant of interest 
pendente lite. Because of the said fault on the part 
of the court below, the respondent/plaintiff 
suffers. 


BS. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 
C.R.P.No.2023 of 1986 26th July, 1993. 
Sri Ayyappan Bleaching Factory by its Proprictor 
K.Pushpanathan, Erode ... Petitioner 
v. 
Family Manager, M.Palaniappan, Erode 

.. Respondent. 


Civil Procedure Code (V of 1908), O.29, Rule 1 - 
Partnership Act (IX of 1932), Sec.5 - Plaintiff, a 
registered partnership firm filing suit againstrespon- 
dent for money due - Suit filed as if plaintiff was a 
proprietary concern - Maintainability of . 

Aregistered partnership firm can sue in the name 
of the partner for claim due to it. As per Sec.5 of 
the Indian Partnership Act, the relation of part- 
nership arises from contract and not from status 
and, in particular, the members of a Hindu Undi- 
vided family carrying on a family business as such 
ora Burmese Bhuddist husband and wife carrying 
on business as such are not partners in such busi- 
ness. In the instant case, on the showing of the 
plaintiff himself as seen by Ex.A-22 produced by 
the plaintiff, Sami Colour Company is a Regis- 
tered Partnership Firm. It can sue in the partner- 
ship name through its partner. But in the instant 
case after the amendment, the plaintiff is family 
manager M.Palaniappan Sami Colour Company. 
The legal entity to which the amount is due is a 
Registered Partnership Firm by name M/s.Sami 
Colour Company. But the plaintiff who had sued 
is family manager Sami Colour Company. The two 
entities are different. On the facts and evidence 
‘available in this case, is found that the submission 
made by the counsel for revision petitioner that 
suit has been laid in the name of wrong person and 
hence it is not liable is well-founded. There has 
been admission before the lower appellate court 
that the Firm has been registered under the Part- 
nership Act. A firm registered under the Partner- 
ship Actand the joint family business are different 
legal connotations. When it is shown and admit- 
ted to bea firm registered under the Indian Part- 


nership Act, the question of the family manager - 


representing the joint family business would not 
arise. So, looking the case from any angle, it is 
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clear that the suit has been instituted in the name 
of a wrong person. [Para. 5] 
Cases referred to: 


S.Krishnan v. M/s.Aruna and Associates, Madras- 
4, (1979)2 M.L.J. 1. [Para. 6] 

Petition under Sec.115 of Act V of 1908, C.P.C., 
praying the High Court to revise the order of the 
Court of the District Judge, Periyar District Erode, 
dated 26.3.1986 and made in A.S.No.140 of 1985. 
(O.S.No.732 of 1982 dated 22.9.1983) on the file 
of the Court of the District Munsif, Erode. 
S.Subbulakshmi, for Petitioner. 

S.Jagadeesan, for Respondent. 

The Court made the following 

ORDER: This civil revision petition is directed 
against the judgment in A.S.No.140 of 1985 on the 
file of District Judge, Periyar District at Erode, 
confirming the judgment in O.S.No.732 of 1982 
on the file of the District Munsif, Erode. 

2. The short facts are: The respondent had filed 
suit against the revision petitioner for money due 
on accounts. That was resisted by the revision 
petitioner on many grounds. He contended that 
the suit was not maintainable, and that the plain- 
tiff was not a proprietary concern. After trial the 
learned District Munsif had rejected the conten- 
tions put forth by the defendant and had decreed 
thesuit. Aggrieved by the same, the defendant had 
filed appeal in A.S.No.140 of 1985. After hearing 
the parties, the learned District Judge had dis- 
missed the appeal and had confirmed the judg- 
ment ofthe trial court. Aggrieved by the same, the 
defendant has filed this revision. 

3. Mrs.S.Subbulakshmi, the learned counsel 


‘appearing for the revision petitioner would sub- 


mit that the suit has been filed in the name of 
wrong person and on that score itis liable to bedis- 
missed. She would submit that the suit was filed as 
if the plaintiff is a proprietary concern. But the 
evidence let in during trial had disclosed that the 
plaintiffis a Registered Partnership Firm. But yet 
the trial court had decreed the suit. She would 
further submit that in the appeal amendment of 
plaint was sought for in LA-No.310 of 1986 and 
despite objection, it was allowed and even after 
amendment, the suit still remains not maintain- 
able inasmuch as, after the amendment, thc plain- 
tiff is the family manager whereas Ex.A-22 would 
show that it is a registered partnership firm and 
hence this suit continues to be one liable to be 
dismissed, as not maintainable. Per contra, 
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Mr.S.Jagadeesan, the learned counsel appearing 
for the respondent would submit that the dealings 
were admitted and no prejudice is caused to the 
defendant by the amendment of the name of the 
plaintiff. 

4. I have carefully considered the submissions 
made by rival counsel. The plaintiff, as per the 
original plaint, before amendment, was Sami Colour 
Company by Proprietor M.Palaniappan. In the 
written statement in paragraph 4, it is averred as 
follows: “the defendant does not admit that the 
plaintiff is a proprietary concern and the plaintiff 
is bound to prove thesame.” In paragraph 2 of the 
written statement, it is averred as follows: “This 
suit as framed by the plaintiff is not maintainable 
in law and therefore, it is liable to be dismissed in 
limine”. During trial, the name of the plaintiff is 
not amended. During the time when appeal was 
pending, a petition was filed in J.A.No.310 of 1986 
praying for amendment of the name of the plain- 
tiff in the short cause title and in the long cause 
title. The amendment sought for was to delete the 
description of the plaintiff and substitute the fol- 
lowing, which translated into English reads as 
follows: “Family Manager M.Palaniappan, Sami 
Colour Company”. Jn the long cause title, the 
amendment sought for, which translated into 
English reads as follows: “Family Manager 
M.Palaniappan, aged 50, father’s name Muthusami 
Mudaliar, Sami Colour Company, Easwaran Koil 
Street, Erode.” 

5. In the affidavit filed by M.Palaniappan in sup- 
port of the application in ].A.No.310 of 1986 he 
has stated as follows: “The respondent has filed 
the above appeal and has raised a technical plea 
that the description of the plaintiff is wrong and 
that the frame of the suit is defective. So, I have 
come forward with this petition praying for an 
amendment of the plaint to avoid the technical 
objection.” Then, in paragraph 3 of the affidavit, 
he has stated as follows: “The business Sami Col- 
our Company by name Sami Colour Company is a 
business of the family consisting of myselfand my 
twosons and so, itis ajoint family concern. So, the 
plaintiff ought to have been described as family 
Manager Palaniappan, Sami Colour Company. 
Since the business belongs to the family and I as 
head of the family have by mistake described as 
proprictor. The error is purely clerical and due to 
over-sight. Ishould not suffer purcly on account of 
the technical error committed due to oversight.” 
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But Ex.A-22 would show that the plaintiffis a firm 
registered under the Indian Partnership Act, 1932. 
Init, it is stated that the report as per Sec.58(1) of 
the Indian Partnership Act, 1932 was received and 
that the firm is registered as “M/s.Sami Colour 
Company”. Ex.A-22 also states that it isentered in 
1978 as No.258. The trial court has stated in para- 
graph 6 of its judgment that Ex.A-22 would show 
that the plaintiff-firm has been registered as a firm 
under Indian Partnership Act. 0.29, Rule 1, Civil 
Procedure Code, reads as follows: 
“Suing of partners in the name of the firm (1) 
any two or more persons claiming or being 
liable as partners and carrying on business may 
sue or be sued in the name of the firm if any of 
which such persons were partners at the time 
ofaccruing of the cause ofaction, and any party 
to asuit may in such case apply to the court for 
the statement of the names and addresses of 
the persons who were at the time of the accru- 
ing of the cause of action, partners in such a 
firm, to be furnished and verified in such manner 
as the court may direct”. 
A registered partnership firm can sue in the name 
of the partner for claim due to it. As per Sec.5 of 
the Indian Partnership Act, the relation of part- 
nership arises from contract and not from status 
and in particular the members of a Hindu undi- 
vided family carrying on a family business as such, 
ora Burmese Buddhist husband and wife carrying 
on business as such, are not partners in such 
business. In the instant case, on the showing of the 
plaintiff himself, as seen by Ex.A-22 produced by 
the plaintiff, Sami Colour Company is a Regis- 
tered Partnership Firm. it can sue in the partner- 
ship name through its partner. But in the instant 
case after thc amendment, the plaintiff is family 
manager M.Palaniappan, Sami Colour Company. 
The legal entity to which the amount is due is toa 
Registered partnership firm by name “M/s.Sami 
Colour Company”. But the plaintiff, who had sued 
is, family manager Sami Colour Company. The 
two entities are different. On the facts and evi- 
dence available in this case, I find that the submis- 
sion made by Mrs.S.Subbulakshmi that suit has 
been laid in the name ofa wrong person and hence 
it is not liable is well founded. Mr.S.Jagadeesan 
would submit that one Palaniappan is also a part- 
ner and that though he had been described as a 
family manager, it would not matter and no preju- 
dice would be caused to the revision petitioner. In 
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the affidavit filed in support of the application in 
L.A.No.310 of 1986, he had not stated that he is the 
partner of a registered firm M/s.Sami Colour 
Company. 
Ihave extracted the relevant portions in the affida- 
vit in the paragraphs above. Nowhere, he had 
Stated that he was a partner of Sami Colour 
Company. In view of the above, I am unable to 
accept the submission made by Mr.S.Jagadeesan. 
In paragraph 11 of the judgment of the lower 
appellate court, the learned Judge has stated as 
follows: “The advocate appearing for the plaintiff 
pointed out that Palaniappan and his sons are 
doing business and this business is a joint family 
business, even though it has been registered under 
the Partnership Act.” Thus, there has been admis- 
sion before the lower appellate court that the firm 
has been registered under the Partnership Act. A 
firm registered under the Indian Partnership Act 
and the joint family business are different legal 
connotations. When it is shown and admitted to 
bea firm registered under the Indian Partnership 
Act, the question of the family manager represent- 
ing the joint family business would not arise. So, 
looking the case from any angle, it is clear that the 
suit has been instituted in the name of the wrong 
person. 
6 In S Krishnan v. M/s.Aruna and Associates, Madras- 
4, (1979)2 M.L.J. 1, an amendment sought for to 
convert the suit as one by individual proprietor on 
the dissolution of the unregistered firm was not 
permitted. In that case, Aruna and Associates, an 
unregistered firm filed the suit for recovery of 
money for work doneas contractors. After the suit 
was filed, an amendment of the plaint was sought 
for and allowed so as to convert the suit as onc 
instituted bya person as the sole Praprictor thereof. 
On revision to this Court, this Court allowed the 
revision petition. After referring to several 
authorities, the learned Judge has laid as follows: 
“The essential principle behind such actions 
and decisions is obvious. A person cannot 
approbate and reprobate. When once he takes 
up a stand that it is a partnership firm he 
should stand by it. Once he takes up the posi- 
tion that it is a dissolved firm, equally he should 
be prepared to substantiate it. But he cannot 
havea third way out ofit by bringing ina person 
who was à quondam partner of the unregis- 
tered firm as if he has become the proprietor 
thereof on dissolution. This metamorphosis is 
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not available in law.” 

7. Inview of the above, Iam clear that suit has been 
laid in the name of the wrong person and hence it 
is not maintainable and is liable to be dismissed. 
The aspect of the case has not been properly 
appreciated by the courts below and hence they 
have arrived at erroneous conclusions. They can- 
not be sustained and they are liable to be set aside. 
8. In view of the above, the civil revision petition 
is allowed and the findings of the courts below are 
set aside. In the result, the suit shall stand dis- 
missed. No costs. 


BS. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 


C.R.P.No.3498 of 1992 11th August, 1993. 
Devaki Ammal ... Petitioner 
v. 
M&.Raman and Brothers and others 

... Respondents. 


Limitation Act (XXXVI of 1963), Art.123 - Ex parte 
decree setting aside of - Application for - Limitation 
- Starting point - Transfer of suit - Order passed in 
Presence of counsel for respondents - Respondent 
if entitled to fresh notice as to hearing the transferee 
court. 

Only when summons was not duly served, the 
period begins to run from the date when the 
applicant had knowledge of the decree. Other- 
wise, the period begins from the date of the decree 
itself. In the present case, the order dated 22.1.1987, 
transferring the suit was passed in the presence of 
the counsel for the respondents herein also. There- 
fore, it may also be said that the respondents are 
not entitled to a fresh notice as to the hearing in 
the transferee Court and thatit is their duty to find 
out when actually the hearing of the suit is posted 
in the transferee court. [Paras. 9 & 10] 
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Petition under Sec.115, C.P.C., Act V of 1908, 
praying the High Court to revise the order of the 
Court of the VI Assistant City Civil Judge, 
Madras, dated 2.9.1992 and made in I.A.No.1005 
of 1991 in O.8.No.1297 of 1987. 

Cases referred to: 

Ameeran Sahib y. Somanatha Nadar, (1973)1 M.LJ. 
255. [Para. 5] 


B.M.T.S.S.Dhanasekharan v. State Bank of India, 


Dindigul, 90 L.W. 341. [Para. 6] 

Balaram v. Hemalata, A.I.R. 1969 Ori. 196. 
[Para. 7] 

International Cotton Traders v. Narayanaswami, 
(1978)2 M.L.J. 698 (D.B.). [Para. 9] 

K-Janarthan and another v. R.Thilak Kianar, (1992)2 
L.W. 505. [Para. 9] 

Payal y. Capt-Ashok Kumar Jindal, (1992)3 S.C.C. 
116. [Para. 9] 

K Sampath, for Petitioner. 

A.Muthukumar, for Respondents. 

The Court made the following 

ORDER: Plaintiffis the petitioner in this revision 
petition against the order dated 2.9.1990 to 
].A.No.1005 of 1991 filed by defendants 1,3 and 4 
(respondents herein) praying for condonation of 
delay of 621 days in filing the petition to set aside 
the ex parte decree dated 27.3.1989 in O.S.No.1297 
of 1987 on the file of the 6th Assistant Judge, City 
Civil Court, Madras. The said order allowed the 
said application on condition that the said defen- 
dants paid asum of Rs.500 as costs within 30.9.1992. 
Thesaid defendants having complied with thesaid 
condition, the present revision petition is filed by 
the plaintiff. 

2. The court below came to the conclusion thaton 
19.7.1990 itself the defendants had knowledge of 
the ex parte decree since the bailiff, in executing 
the decree, has reported that when he went to 
deliver possession of the suit property pursuant to 
the said possession decree given, 4th defendant 
was present and objected to the delivery of posses- 
sion. Thus, the court below rejected the conten- 
tion of the said defendants that they came to know 
of the ex parte decree only on 17.12.1990. 

3. No doubt, the abovesaid application has been 
filed on 7.1.1991 along with the other application 
to set aside the ex parte decrece. Therefore, the 
Icarned counsel for the petitioner contends that 
therewas no delay atall in filing the application to 
set aside the ex parte decree, it having been filed 
within 30 days from the date of knowledge of the 
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decree, that is, from 17.12.1990. 
4. The learned counsel for the respondents ini- 
tially argued that the 4th defendant was not pres- 
ent on 19.7.1990 when the bailiff is said to have 
come to the suit property for effecting delivery. 
But, nowhere, the 4th defendant has stated so. So, 
thereis no difficulty in negativing the said conten- 
tion. Further since nothing contra has been said 
about what is contained in the said bailiffs report 
in any subsequent affidavit, there cannot also be 
an argument that the bailiff was not examined. 
Then, the learned counsel argued that the knowl- 
edge of the decree by the 4th defendant must be 
knowledge of the date of the decree, but that there 
is no evidence that the bailiff told 4th defendant 
on 19.7.1990 about the date of decree. This argu- 
ment also had no merit. When pursuant to the 
decree given, the bailiff comes to the suit property 
for effecting delivery and the 4th defendant 
objects to it, he comes to know of the decree and 
itis for him to enquire about the date ofthe decree 
if really he was not made known of the date of 
decree. I also find from the bailiffs report Ex.R-1 
dated 19.7.1990 as follows: 
“On 19.7.1990 the plaintiffs agent accompa- 
niedmeto the address mentioned in the war- 
rant and pointed out the property to be deliv- 
ered which is bearing new door Nos.1 and 1-A, 
Pillaiyar Koil Street, Madras-41. The 4th 
defendant was present. I informed him about 
the court order. He did not vacate. Further I 
found the superstructure is a pucca building. I 
apprehend the breach of peace would take 
place at the time of execution. Hence, this 
warrant is returned to court unexecuted.......... 
{Emphasis supplied] 
So, it will not be difficult to hold that the bailiff 
informed the 4th defendant about the court 
decree specifically. 
5. In this connection, the decision in Ameeran 
Sahib v. Somanatha Nadar, (1973)1 M.L.J. 255, 
relied on by the learned counsel for the respon- 
dents will have no application to the present case 
since thcre it was found that summons was not 
duly served inasmuch as the plaint copy had not 
been sent along with the summons. But, the pres- 
ent one is case where not only the summons of the 
suit was Originally duly served upon the respon- 
dents, but also subsequently, after the decree was 
passed, 4th defendant was made aware of the er 
parte decree that has been passed, by the plaintiff 
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on 19.7.1990. Further, it can also be held, as 
explained in paragraph 8 below that the said knowl- 
edge of the 4th defendant could be imputed, in the 
present case, on the other defendants, viz., defen- 
dants 1 and 3 also. When they thus came to know 
of the decree that has been passed, they cannot 
complain later on that they were not actually 
aware of the actual date of decree since they could 
very well verify the date of decree from the court 
also. 

6. The other decision relied on by the learned 
counsel for the respondents, viz, B.M.T. 
S.S.Dhanasekharan v. State Bank of India, 
Dindigul, 90 L.W. 341 also has no application to 
the present case since in that case, it was only held 
that a vague knowledge about certain proceedings 
is not enough for the limitation to operate and 
that a specific knowledge that a particular decree 
has been passed against him ina particular court 
and for a particular sum has to be attributed to the 
applicants in question. But, in the present case, as 
has been already found when the bailiff himself, at 
the time of executing the warrant, makes the judg- 
ment-debtors know about the decree, they cannot 
complain that they did not acquire specific knowl- 
edge about the decree that has been passed. 

7. The other decision relied on by the learned 
counsel for the respondents, viz, Balaram v. 
Hemalata, A.ILR. 1969 Ori. 196, turned on the 
relevant facts in that case. But, the facts in the 
present case are different. 

8. Then the learned counsel also specifically 
argued that the knowledge of the 4th defendant of 
the decree, cannot be imputed on the other 
defendants, viz., defendants 1 and 3, who also 
preferred the abovesaid I.A.No.1005 of 1991. But, 
it must be noted that all the abovesaid defendants 
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are neighbours living in Nos.1, 2 and 3 of Pillaiyar 
Koil Street, of which one of them in the suit 
property itself. Further, not only they have filed 
the abovesaid application jointly and filed a common 
affidavit therein, but they have also engaged the 
same counsel both in the abovesaid application 
and in this Court. In the abovesaid affidavit it has 
also been stated that all of them engaged 
Mr.M.K.Ragarajan of Poonamallee to appear on 
their behalf and he filed vakalath on their behalf. 
In the above circumstances, it cannot be said that 
the other defendants, viz., defendants 1 and 3 did 
not have knowledge of the decree through the 4th 
defendant. It should also be noted that in the 
abovesaid common affidavit, there is no reference 
to what has happened on 19.7.1990 when the 
bailiffcame to the suit property for effecting deliv- 
ery. On the other hand, thereis only a reference to 
what has happened subsequently on 17.12.1990. 
This reference is as follows: 
“But to our surprise and shock on 17.12.1990 
a court bailiff, a stranger, with some rowdy 
elements came to our premises and without 
informing anything attempted to trespass...... 
we resisted the so called execution.....”. 
[emphasis supplied] 
In the above circumstances, the knowledge of 4th 
defendant can be imputed as defendants 1 and 3 
also, particularly because they have been acting 
jointly, as stated above. 
9. Now, one other question that arises for consid- 
eration in this case is whether the period of limi- 
tation begins from the date of decree, viz., 27.3.1989 
or date of knowledge of the decree, viz. the abovesaid 
19.7.1990. The relevant Article is the Limitation 
Act, viz., Art.123 runs as follows: 





Description of Period of 
application Limitation 
123. To set aside Thirty days 


a decree passed 
ex parte or to 
re-hear an appeal 
decreed or heard 
ex parte 


Time from which 
Period begins to run 


The date of the decree 

or where the summons or 
notice was not duly 
served, when the 
applicant had knowledge 
of the decree. 





So, only when summons was not duly served, the 
period begins to run from the date when the 


applicant had knowledge of the decree. Other- 
wise, the period begins from the date of the decree 
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itself. (vide also International Cotton Traders v. 
Narayanaswami, (1978)2 M.L.J. 698 (D.B.). In 
this connection, Srinivasan, J. has also held in 
KJanarthan and another v. R.Thilak Kumar, (1992)2 
L.W. 505, that the term ‘summons’ and the term 
‘notice’ in the abovesaid article relate to the suit 
and appeal respectively. Admittedly, the present 
case is one where summons of the suit has been 
duly served. But, the contention of the learned 
counsel for the respondents is that though sum- 
mons was Originally served when the suit was 
pending originally in the District Munsif’s Court, 
Poonamallee, there was no notice to the respon- 
dents after the suit was transferred to the City Civil 
Court, Madras, as to when actually the suit was 
posted in the said later court, where only the 
abovesaid ex parte decree was passed. But 
KJanarthan and another v. R.Thilak Kumar, (1992)2 
L.W. 505, also holds, relying on several earlier 
decisions that the term ‘summons’ used in the 
above said Art.123 means summons for the first 
hearing and that if that has been duly served, the 
period of limitation would commence from the 
date of decree regardless of the fact whether 
noticé of the transfer of the suit to another court 
was duly served or not. No doubt, in this connec- 
tion, the learned counsel for the respondents drew 
my attention to the decision in Payal v. Capt.Ashok 
Kumar Jindal, (1992)3 S.C.C. 116, where.it has 
been no doubt held that such a notice after the 
transfer of the suit is necessary, on the facts of the 
said case. After going into the several facts of the 
said case, the Supreme Court made the following 
observation, by way ofits conclusion in the matter: 
“We are of the view that in the facts and 
circumstances of this case she was justified in 
her assumption that the proceedings before 
the Family Court (which passed the ex parte 
decree for divorce against her, the wife) would 
be resumed after fresh notice to the parties.” 
So, I take it that the said Supreme Court decision 
turned very much on its facts. Further, the said 
Supreme Court decision did not actually deal with 
the abovesaid Art.123. Further, there the ques- 
tion was not whether the delay in filing the peti- 
tion to set aside the ex parte decree should be 
condoned or not. But, there, the question was 
whether the petition for setting aside the ex parte 
decree should be allowed or not. Therefore, I do 
not think that the said Supreme Court decision. 
would strictly apply to the present case. 
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10. Further, it must be noted that in the present 
case, the order dated 22.1.1987, transferring the 
suit, was passed in the presence of the counsel for 
the respondents herein also. Therefore, it may 
also be said that the respondents are not entitled 
to afresh notice as to the hearing in the transferee 
court and that it is their duty to find out when 
actually the hearing of the suit is posted in the 
transferee court. In the above circumstances, the 
period of limitation would in the present case 
begin from the date of the decree itself and if so 
there will be no difficulty in holding that the delay 
in 621 days and it has not been explained. 

11. Anyway, even assuming that a notice after the 
transfer of the suit is necessary and that the terms 
“summons” or “notice” under Art.123 of the 
Limitation Act would include the abovesaid 
notice after the transfer of the suit, the period of 
limitation would begin to run from the expiry of 30 
days from 19.7.1990, when the defendants came to 
know of the ex parte decree. In such a case, the 
delay between 19.8.1990 and 7.1.1991, the date of 
filing of the application to set aside the ex parte 
decree along with the abovesaid I.A.No.1005 of 
1991 must be explained. But, there is no explana- 
tion at all in the affidavit in support of I.A.No.1005 
of 1991 regarding thesame. On the other hand, the 
contention is that since the defendants came to 
know of the decree only on 17.12.1990 and the 
application to set aside the ex parte decree having 
been filed on 7.1.1991 itself, that is within 30 days 
from 17.12.1990, there is no delay at all. But, it has 
been already found that on 19.7.1990 itself the 
defendants came to know of the ex parte decree 
and the supporting affidavit having not explained 
the delay between 19.8.1990 and 7.1.1991 (that is 
about 125 days), the court below erred in allowing 
1.A.No.1005 of 1991. Thus; in view of the fact that 
the abovesaid about 125 days of delay having not 
been explained at all in the supporting affidavit, 
necessarily the impugned order has to beset aside 
and the civil revision petition has to be allowed, 
the court below having committed material 
irregularity in exercising its jurisdiction, resulting 
in failure of justice. > 

12. No doubt, the learned counsel for the respon- 
dents also argues that since substantial justice has 
been done to the defendants by the court below by 
having allowed the abovesaid I.A.No.1005 of 1991, 
it should not be interfered with under Sec.115, 
C.P.C. But, I do not think that there is any justice 
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on the side ofthe defendants since they have failed 
to explain the delay of at least the abovesaid 125 
days. Further while the Bailiff report shows that 
even on 19.7.1990, the bailiff informed the 4th 
defendant about the decree, nothing about it is 
adverted to in the affidavit in support of the appli- 
cation. But, on the other hand, it has been falsely 
averred that only on 17.12.1990 the said defen- 
dants came to know of the decree. 

13. Therefore, the civil revision petition is 
allowed, the impugned order is set aside and 
I.A.No.1005 of 1991 is dismissed. However, in the 
circumstances of the case, there will be no order as 
to costs. 


BS. Petition allowed. 


IN THE HIGH COURT OF JUDICATUREAT 
MADRAS. 


Present: Pratap Singh, J. 

C.R.P.No.4258 of 1986 3rd August, 1993. 
Alagirisamy Naidu ...Petitioner 
Dharmaraj Naidu Respondent. 


(A) Civil Procedure Code (V of 1908), Sec.11 - 
Explanations Vand VII - Claim made during trial of 


suit - Not accepted - Same, if can be agitated in ` 


execution proceedings. 

(B) Evidence Act (I of 1872), Sec.35 - Income 
Certificate issued by Tahsildar - Tahsildar not 
examined as a witness to prove it - Certificate, held, 
cannot be looked into. 

The revision petitioner filed a suit against the 
respondent and obtained a mortgage decree. The 
respondent raised a plea that he was entitled to the 
benefits of T.N.Act XIII of 1980 at the time of 
passing of the preliminary decree. It was nega- 
tived. At the time of passing of the final decree, he 
took up the plea that he was entitled to the bene- 
fits of T.N.Act XIII of 1980 as well as Ordinance 
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IX of 1982 which ultimately became Act Lof1982. 
His claim was again negatived. The revision peti- 
tioner filed E.P.No.85 of 1983 for the sale of the 
property in pursuance of the mortgage decree. 
The respondent again claimed that he wasentitled 
to the benefit of Act L of 1982. Hé produced an 
income certificate issued by the Tahsildar. His 
objection was upheld and the execution petition 
was dismissed. In revision, 

Held:- On the principles of Sec.11 Explanations V 
and VII of Civil Procedure Code, the court is clear 
that when a claim was made and not accepted 
during trial of thesuit, thesame cannot beagitated 
in execution proceedings. [Para. 4] 
When the certificate was not authorised by any 
provision of Act, the proof of the contents of the 
same can be only by the examination of the author 
of the certificate or otherwise it cannot be looked 
into. [Para. 5] 
Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
the District Munsif, Tenkasi, dated 7.11.1993 and 
made in E.P.No.85 of 1983 in O.S.No.599 of 1982. 
T.R.Rajaraman, for Petitioner. 


‘T.M. Hariharan, for Respondent. 


The Court made the following 

ORDER: This civil revision petition is directed 
against the Order in E.P.No.85 of 1983 in O.S.No.599 
of 1982 on the file of District Munsif, Tenkasi. 

2. Short facts are:- The revision petitioner had 
filed suit against the respondent and had obtained 
mortgage final decree. He filed E.P.No.85 of 1983 
for sale of the property in pursuance of the mort- 
gage final decree. That was resisted by the respon- 
dent. He claimed that he is entitled to benefits of 
Tamil Nadu Act 50 of 1982 and so it must be 
deemed that the decree was discharged. Uphold- 
ing the objections, the court below had held that 
the respondent was entitled to benefits of Act 50 
of 1982 and had dismissed the execution petition. 
Aggrieved by the said order, the petitioner in the 
court below has come forward with this revision 
petition. 

3. Mr.T.R.Rajaraman, the learned counsel 
appearing for the revision petitioner, would sub- 
mit that the respondent had raised the plea that he 
is entitled to the benefits of Act 13 of 1980 at the 
time of passing of preliminary decree and his claim 
was negatived. He would furthersubmit that atthe 
lime of passing of final decree, the respondent 
again took up the plea that he is entitled to 
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benefits of Act 13 of 1980 and as well Ordinance 9 
of 1982 which ultimately became Act 50 of 1982 
and his claim was negatived and while so, he 
cannot claim the benefits of Act 50 of 1982 in 
execution. He would further submit that the evi- 
dence available would show that respondent was 
not entitled to benefits of Act 50 of 1982 and the 
order of the court below contra is liable to be set 
aside. Per contra, Mr.T.M.Hariharan, the learned 
counsel appearing for the respondent, would submit 
that even though his claim for benefits under Act 
13 of 1980 was negatived, that would not be a bar 
for claiming benefits of Act 50 of 1982 and there 
was change of circumstance and evidence now 
available would show that hewas entitled to bene- 
fits of Act 50 of 1982. 
4. J have carefully considered the submissions 
made by rival counsels. Ex.A-1 is the written state- 
ment filed by the defendant in the suit. In para.60f 
the written statement, he had claimed the benefits 
of Tamil Nadu Act 31 of 1976 and the Debt Relief 
Act of 1980. Ex.A-2 is the counter filed by the 
respondent in the final decree petition. In para.4, 
he has stated that he is entitled to benefits of Act 
13 of 1980 and Ordinance 9 of 1982. It is not in 
dispute that Ordinance 9 of 1982 later became Act 
50 of 1982. The provisions of the Act 13 of 1980 
and Act 50 of 1982 are similar. Though he had 
taken the plea that he was entitled to the benefits 
of the aforesaid Act and Ordinance, his claim was 
not accepted and preliminary decree and then 
final decree were passed. Even leaving apart Act 
13 of 1980. still the fact remains that the respon- 
dent had claimed benefits of Ordinance 9 of 1982, 
which became Act 50 of 1982. When his claim was 
not upheld in the suit, he cannot put forth the 
same claim in the execution proceedings. In this 
regard, Mr.T.R.Rajaraman relied upon Explana- 
tion V to Sec,11, Code of Civil Procedure. Expla- 
nation V reads as follows: 
“Explanation V: Any relief claimed in the plaint, 
which is not expressly granted by the decree, 
shall, for the purposes of this section, be deemed 
to have been refused.” 
Explanation VII to Sec.11, C.P.C. is also relevant 
and it reads as follows: 
“Explanation VII: The provisions of this sec- 
tion shall apply to a proceeding for the execu- 
tion ofa decree and reference in this section to 
any suit, issue or former suit shall be construed 
as reference, respectively to a proceeding for 
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the execution of the decree, question arising in 

such proceeding and a former proceeding for 

the execution of that decree.” 
On the principles of Sec.11, Explanations V an 
VII, lam clear that when a claim was made and not 
accepted during trial of the suit the same cannot 
be agitated in execution proceedings. 
5. Ex.B-1 is a certificate issued by the Tahsildar. In 
it, he has stated that the value of the house bearing 
Door No.123, belongs to the respondent and that 
his salary for one year was Rs.2,160. Regarding the 
income of the judgment-debtor, the Tahsildar was 
not authorised by the Act to issue any certificate. 
So the certificate with regard to the income cannot 
be taken into account unless the Tahsildar figured 
as a witness and testified to his certificate. But he 
was not examined in the court below. 
Mr.T.H.Hariharan, would submit that he was 
authorised to give discharge under Sec.5 of Tamil 
Nadu Act 50 of 1982 and though this certificate 
Ex.B-1 was not a discharge certificate, it can be 
taken as a piece of evidence, without examination 
of the Tahsildar. I am not able to accept this 
submission. When the certificate was not author- 
ised by any provision of Act, the proof of the 
contents of the same can be only by the examina- 
tion of the author of the certificate or otherwise it 
cannot be looked into. 
6. The court below has stated that the claim of the 
respondent for benefits of Act 13 of 1980 was 
rejected, but Act 50 of 1982 came into force later 
said so there is no bar to the judgment-debtor to 
claim the benefits of it. The court below had failed 
to see that the judgment -debtor had claimed the 
benefits of Ordinance 9 of 1982 and that claim was 
notaccepted and that thesaid Ordinance 9 of 1982 
later because Act 50/82. Because of this failure, 
the lower court had come to an erroneous conclu- 
sion and it is liable to be set aside. Taking the 
above view, on question of law, I do not propose to 
discuss oral evidence of the respondent in this 
case. ` 
7. In view of the above, the civil revision petition 
is allowed, setting aide the order of the court 
below in E.P.No.85 of 1983. The trial court is 
directed to restore E.P.No.85 of 1983 and proceed 
with it in accordance with law. No costs. 


B.S. DeeS Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamani, JJ. 


App.No.645 of 1986 15th July, 1993. 
S.K.M.Mohammed Amanullah represented by his 
Power Agent A.Ali Akbar Aziz ..Appellant 
v 


T.C.S.Ramasangu Pandian and others 


Specific Relief Act (XLVII of 1963), Sec.16(c) - Suit 
for specific performance - Plaintiffs not examining 
himself - No valid explanation for non-examination 
- Effect. 

In the absence of any valid explanation for the 
plaintiffs non-examination of himself as a wit- 
ness, the Court is entitled to draw an adverse 
inference against him. [Para. 7] 
Cases referred, to: 

Sardar Gurbaksh Singh v. Gurdial Singh, 53 M.L.J. 
392. [Para. 6] 

H.G.Krishna Reddy and Company v. MM.Thimmiah, 
(1983)1 M.L.J. 467: A.LR. 1983 Mad. 169. [Para. 6] 
Ramani Ammal v. Susilammal, (1991)] M.LJ. 1. 
[Para. 10] 

Gomathinayagam Pillai v. Palaniswami Nadar A.LR. 
1967 S.C. 868. [Para. 11] 

Govind Prasad v. Hari Dutt, A.LR. 1977 S.C. 1005. 
[Para. 11] 

Mademsetty Satyanarayana v. G.Vylloji Rao, A.L.R. 
1965 S.C. 1405. [Para. 12] 

Ramesh Chandra v. Chuni Lal, A.LR. 1971 S.C. 
1238. [Para. 12] 

Prag Datt yv. Smt.Saraswati Devi, ALR. 1982 All. 
37. [Para. 12] 

Viswanathan v. K.M.Palariswamy Gounder, (1991)2 
L.W.140. [Para. 12] 

Appeal against the decree of the Court of the 
Principai Subordinate Judge, Tirunelveli, dated 
18.10.1985 and passed in O.S.No.127 of 1985. 
The Judgment of the Court was delivered by 
Srinwasan, J.: The plaintiff, who lost in the trial 
court in a suit for specific performance, has pre- 
ferred this appeal. The case of the plaintiff is as 
follows:- On 28.11.1977 he entered into an agree- 
ment with Sri Saravanaperumal Nadar, father of 
the first defendant and husband of the second 
defendant, for purchasing the suit properties ofan 
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extent of 35 acres 12 cents at the rate of Rs.5,000 
per acre. The total consideration works out to 
Rs.1,75,600 out of which a sum of Rs.10,006 was 
paid as advance on the date of agreement. The 
agreement provided that the sale deed should be 
executed before 30.6.1978. Though the title deeds 
were given to the plaintiff on the date of agree- 
ment, they were taken back with the promise that 
they will be handed over to the plaintiff a week 
before the date of sale deed. The plaintiff was. 
always ready and willing to pay the balance amount. 
But, Saravanaperumal Nadar was delaying the 
transaction by giving one excuse or other. His son 
was telling the plaintiff that his father was unwell 
and would be executing the deed as soon as he 
recovered fully. On 28.2.1979 when the plaintiff 
pressed for early execution of the sale deed, Sara- 
vanaperumal Nadar and his son promised to 
complete the sale positively on 19.3.1979 and the 
plaintiff arranged to measure the property through 
a surveyor and obtained encumbrance certificate. 
By the second week of March, 1979 when the 
plaintiff requested Saravanaperumal Nadar to give 
the original title deeds, he was told that the same 
was with his son, the first defendant and the latter 
was demanding higher amount for sale. He was 
also assured that the first defendant would be 
persuaded to hand over the documents in three or 
four days Le., positively before 18.3.1979, for prepa- 
ration of the sale deed. Though thereafter the 
plaintiff and his brokers approached the vendor 
and the first defendant several times to give the 
prior deeds and complete the sale they were evad- 
ing. The plaintiff did not arrange to get the neces- 
sary stamp papers in view of the reluctant attitude 
of the vendor and his son. The plaintiff learnt that 
the first defendant was negotiating with third parties 
to sell the property for higher value and on 22.3.1979 
sent a registered notice through his advocate to 
the vendor expressing his readiness to pay the 
balance amount due and requiring completion of 
the transaction. On the same day, another copy 
was sent to the address of the vendor by certificate 
of posting and a third copy was sent to his perma- 
nent address at Madurai. The vendor evaded to 
receive the same. The plaintiff learnt that the 
property was sold to third defendant, who is a 
close relation and family friend of the vendor. 
Defendants 4 to 11 are family members of the third 
defendant and sale deeds have been taken in their 
names. The consideration mentioned in the sale 
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deeds is false and it is only a make believe arrange- 
ment. The sale deeds are not bona fide. Saravana- 
perumal Nadar died later leaving his wife, son and 
daughter as his legal representatives. They are 
respectively defendants 2, 1 and 12. The plaintiff is 
entitled to enforce the specific performance and 
prays for the grant of the same. 
2. In the written statement the first defendant 
contended that the plaintiff was never ready and 
willing to perform his part of the agreement and 
within the time specified in the agreement, he did 
not tender the balance or offer to pay the same. It 
was found that the plaintiff had no separate funds 
to finalise the transaction and had to rely upon his 
father-in-law and according to the service condi- 
tions with his employers, the plaintiff was not 
authorised to buy any immovable property with- 
out getting the prior permission of the employers. 
Hence, the plaintiff never turned up for complet- 
ing the transaction. Thus, he has forfeited his 
rights under the agreement and the advance paid. 
The plaintiff was also aware of the sale deeds 
executed in favourof defendants 3 to 11, who were 
bona fide purchasers for value without notice of 
the agreement. The plaintiffs father-in-law was 
having an interest in the sale agreement and he 
was well versed in litigation and this suit has been 
filed with ulterior motive to blackmail the defen- 
dants. 
3. Defendants 3 to 11 have raised a plea that they 
are bona fide purchasers for value without notice 
of the agreement in favour of the plaintiff. 
4, Pending suit, the second defendant died and 
defendants 1 and 12 are recorded as her legal 
representatives. The trial court considered the 
entire evidence on record and held that the plain- 
tiffwas never ready and willing to perform his part 
of the contract. The trial court has also held that 
the defendants have proved that they are bona fide 
purchasers for value and they had no notice of the 
suit agreement. Hence, the trial court dismissed 
the suit. 
5. The plaintiff has not entered the witness box to 
speak in support of his case. the reason for his 
absence from the witness box is said to be that he 
was not in India at that time and he was in Saudi 
Arabia eking out his livelihood. This explanation 
cannot be accepted in view of the fact that the 
plaintiff was admittedly in India at the time of 
filing the plaint. P.W.2 has stated in his evidence 
that he saw the plaintiff six months prior to the 
MT TSO 
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date of his deposition. His evidence was recorded 
on 24.8.1982, which means the plaintiff was seen 
by him in February, 1982. He has also stated that 
the plaintiff went outside the country about four 
months prior to that. That means the plaintiff left 
India in about April, 1982. Assuming that to be 
true, the plaintiff has admittedly come back to 
India before the suit was concluded. He was pres- 
ent in India on 10.7.1985 as evident from the 
power of attorney executed by him in favour of his 
father-in-law in supersession of his earlier power 
of attorney executed in favour of his brother- 
in-law who has been examined as P.W.1. A copy of 
the power ofattorney has been filed in this appeal. 
{tis seen from the judgment of the trial court that 
a copy was filed in the trial court also at the time 
of trial though it has not been marked as an 
exhibit. The suit was pending in July, 1985 and was 
dismissed only on 18.10.1985. In fact D.W.1 was 
recalled and examined and further cross-exam- 
ined on 3.10.1985. There is nothing on record to 
showas to why the plaintiffwas unable to examine 
himself as a witness when the suit was pending 
before court. 
6. It has been held in Sardar Gurbaksh Singh v. 
Gurdial Singh and another, 53 M.L.J. 392, by the 
Privy Council that it is the bounden duty ofa party, 
personally knowing the whole circumstances of 
the case, to give evidence on his own behalf and to 
submit to cross-examination and his non-appear- 
ance as a witness would be the strongest possible 
circumstance going to discredit the truth of his 
case. In H.G.Krishna Reddy and Company v. 
M.M.Thimmiah, (1983)1 M.L.J. 467: ALR. 1983 
Mad. 169, a Division Bench of this Court has laid 
down that in a suit for specific performance it is 
the duty of the plaintiffto prove that he was always 
ready and willing to perform his part of the con- 
tract including the period of the suit. In that case, 
the plaintiff was absent from the witness box and 
the court relied on the circumstance to hold against 
the plaintiff. The Bench observed: 
“29, In this case, there is absolutely no evi- 
dence on the side of the first respondent to 
prove that he was ready and willing to perform 
his part of the contract and such readiness 
“and willingness continued till the date of the 
decree. Jt is certainly the duty of the first 
respondent to have gone into the boxand given 
formal evidence that he was ready and willing 
to perform his part of the contract and 
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subjected himself to cross-examination. In the 
absence of the first respondent from the wit- 
. hess box, we are unable to find that the first 
respondent plaintiff has discharged the duty 
enjoined on him under Sec.16(c) of the Spe- 
cific Relief Act 1963, entitling him to a decree 
for specific performance”. 
7. In the present case, in the absence of any valid 
explanation for the plaintiff's non-examination of 
himself as a witness, the court is entitled to draw 
an adverse inference against him. Moreover, the 
evidence on record is hardly sufficient to prove 
that the plaintiff was always ready and willing to 
perform his part of the contract. There is abso- 
lutely no evidence on record to prove the availa- 
bility ofsufficient funds with the plaintiffafter the 
date of the contract and before the date of suit. 
The plaintiff has not chosen to produce any docu- 
ment to support his-claim that he had the neces- 


` sary money with him. It is argued by learned coun- 


sel for the appellant that it was admitted on the 
side of the defendants that the father-in-law was a 
rich man and the plaintiffs was depending on the 
plaintiffs father-in-law. It is contended that the 
plaintiff could have commanded ‘the necessary 
funds at-any time and based on the admission of 
the defendants, the court below should have 
accepted the case of the plaintiff that he had nec- 
essary wherewithal with him to complete the trans- 
action. We are unable to accept this contention. 
There is absolutely no evidence to show either the 
property owned by the plaintiff's father-in-law or 
the funds available with his father-in-law. It is not 
the case of the plaintiff that he was depending on 
his father-in-law for the purpose of completing 
the transaction. He has not produced any evidence 
either to prove his own wealth or the affluence of 
his father-in-law, Hence, the case af the plaintiff 
that he had sufficient funds to complete the trans- 
action has to be rejected. , 

8. The'conduct of the plaintiff as evident from the 
records will also show that he was never ready to 
perform his part of the contract. The total consid- 
eration is Rs.1,75,600. The plaintiff had paid only 
a sum of Rs.10,000 as advance. He was bound to 
pay the balance of Rs.1,65,594. The contract was 
entered on 28.11.1977. The last date fixed in the 
agreement was 30.6.1978. The plaintiff claims to 
have written a letter on 6.5.1978 to his vendor. A 
copy of the letter is marked as Ex.A-24. According 
to the letter, the vendor authorised the plaintiff to 
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appoint a watchman and take care of the trees on 
the land. The letter reads that the plaintiff had 
appointed a watchman by name Subbiah Thevar 
to take care of the land. Itis alleged that the vendor 
was postponing the execution of the sale deed. 
The letter is said to have been sent under certifi- 
cate of posting to the vendor. No doubt, there is a 
postalseal over the stamp affixed to the certificate 
of posting bearing the date 6.5.1978. But the 
appearance of the letter as well as the certificate of 
posting creates a strong suspicion in the mind of 
the court. This letter has not been mentioned in 
any of the subsequent notices, nor in the plaint. 
Apart from that, the matter mentioned in the 
letter would certainly have been set out in the 
notices issued prior to thesuitand the plaintif that 
is correct. If the plaintiff had appointed a watch- 
man to take care of the property as authorised by 
the vendor, he would have referred to that in the 
Subsequent notices as well as in the plaint. There 
is absolutely no reference to it and there is no 
explanation therefor. There is no evidence also to 
prove it. P.W.1, a brother-in-law of the plaintiff, 
who has alse a power of attorney in his favour at 
that time, has deposed that it was he who filled up 
the certificate of posting and posted the letter. 
But, he admits that there is no explanation as to 
why the letter was not mentioned either in the 
lawyer’s notice issued prior to the suit or in the 
plaint. A specific suggestion was put to him in the 
cross-examination that the certificate of posting 
as well as the letter have been fabricated. No doubt 
he has denied the same. But in the absence of any 
explanation as to the failure to refer either to the 
letter or to the contents thereof in the plaint, we 
are not inclined to accept the case of the plaintiff 
that the letter was really posted and was sent to the 
vendor. Assuming that the letter was sent to the 
vendor and it reached him and there was no reply 
by the vendor to the plaintiff as alleged by the 
plaintiff, the latter would not have again sent 
another letter by certificate of posting. He would 
have certainly sent the next letter by registered 
postso as to ensure the delivery of the letter to the 
vendor. According to him, he sent the second 
letter on 15.6.1978 a copy of which is marked as 
Ex.A-25. P.W.1 claims to have posted that letter 
also under certificate of posting. The appearance 
of that letter as well as the certificate of posting 
creates a suspicion. The evidence of P.W.1 as 
regards the letter and certificate of posting is not* 
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convincing. These two letters are obviously fabri- 
cated for the purpose of showing that the plaintiff 
was ready and willing to perform his part even 
before the date fixed in the agreement. If for the 
sake of argument we assume that the plaintiff was 
ready to perform his part even before 30.6.1978, 
there is no explanation as to why he waited till 
March, 1979. According -to the plaintiff, the next 
letter written by him is on 15.12.1978 under Ex.A- 
26. That letter was also sent only under certificate 
of posting. In that letter it is alleged that the 
plaintiff heard that third parties were giving bad 
advice to the vendor. It is stated that the plaintiff 
was hoping that the vendor would honour the 
agreement. There is no explanation as to why that 
letterwas not sent by registered post when accord- 
ing to the plaintiff he found that the earlier two 
letters had no response. As the two prior letters, 
this letter as well as the certificate of posting give 
rise to suspicion. The next letter is said to have 
been written on 9.3.1979 under Ex.A-27. Accord- 
ing to that letter, the vendor was making arrange- 
ments hurriedly to sell the property to Than- 
gapandi Nadar and others. It is also stated that the 
vendor had agreed when the plaintiff, P.W.1 and 
P.W.2 met him. They were assured that the sale 
would be completed before 19.3.1979. If the 
alleged meeting was true and the plaintiff was 
assured that the transaction would be completed 
by 19.3.1979 and if he came to know that the 
vendor was arranging to sell the property to third 
party by name Thangapandi Nadar and others, the 
plaintiffwould not have merely senta letter under 
certificate of posting and on the other hand he 
would have issued a lawyer’s notice. He would 
have also rushed to the court and sought for an 
injunction restraining the sale of the property, as 
rightly pointed out by the trial court. A curious 
feature in the Certificate of Posting is that it bears 
the address of the third defendant also. If the 
plaintiff was aware of the addresses of the third 
defendant and had sent a copy of his letter to the 
vendor, he would have certainly issued a notice 
througha lawyer or filed asuit as stated earlier. He 
would not have contented himselfby merely send- 
ing a copy of the letter under certificate of posting. 
Obviously, this document has been prepared for 
the purpose of contending that the defendants 
were not bona fide purchasers without notice. 

9. The first notice through lawyer is issued only on 
22.3.1979 under Ex.A-3. The notice was sent to 
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Madurai address as well as to Tuticorin address. 
The other documents show that the plaintiff was 
aware that the vendor was residing only in Tuti- 
corin. There is no reason why a notice was sent to 
Madurai address. The notice sent to Tuticorin 
address has been received by the vendees on 
28.3.1979 as evident from Exhibit. No copy of the 
said notice was issued to the third defendant other 
purchasers. If the letter dated ae marked as 
Ex.A-27 is true, the plaintiff would have instructed 
his lawyer tosend notices to the purchasers also. A 
notice would have been sent to the third defendant 
through the lawyer when Ex.A-3 has been sent to 
the vendor Saravanaperumal Nadar. There is no 
reason as to why such a notice was not sent to the 
purchasers. There is not even a reference to the 
third defendant or any of the other purchasers in 
Ex.A-3. That itself falsifies the version thata letter 
was sent to the third defendant on 9.3.1979. 

10. The suit was filed only on 26.3.1980, more than 
ayear after the issue of notice through the lawyer. 
There is no explanation by the plaintiff as to why 
the suit was not filed earlier. If all the above 
circumstances are considered cumulatively, the 
conduct of the plaintiff shows that he was not 
ready to perform his part of the contract at any 
time prior to the suit. There is no evidence to 
prove that after the filing of the suit he was ready 
to perform his part of the contract. He has not 
chosen to make a deposit of the balance of consid- 
eration in court even though there is an allegation 
that heis ready to deposit. Learned counsel for the 
appellant contends that thereis no need to deposit 
or tender the amount and only if a direction is 
given by court, such a deposit need be made. 
Reliance is placed on a decision of this Court in 
Ramani Ammal v. Susilammal, (1991)1 M.LJ. 1. 
The ruling will have no-application to this case, as 
on the facts we find that there is no evidence to 
prove the readiness and willingness on the part of 
the plaintiff to perform his part of the contract. 
11. It is submitted by the appcllant’s counsel that 
time is not the essence of the contract in this case. 
It is not necessary for us to consider the question 
whether time was the essence of the contract or 
not. The fact remains that the document fixed a 
specific date for completion of the contract and 
the plaintiff was never ready, even after the expiry 
of that date, to perform his part of the contract. 
Hence, the judgment of the Supreme Court in 
Gomathinayagam Pillai v. Palaniswami Nadar A.LR. 
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1967 S.C. 868 and Govind Prasad y. Hari Dutt, 
AIR. 1977 S.C. 1005 have no bearing in the pres. 
ent case. 

12. Learned counsel invited our attention to the 
rulings in Mademsetty Satyanarayana v. G.Velloji 
Rao, ALR. 1965 S.C. 1405, Ramesh Chandra v. 
Chuni Lal, A.LR. 1971 S.C. 1238, Prag Datt v. Smt. 
Saraswati Devi, A.I.R. 1982 All 37 and Viswanathan 
v. K.M.Palaniswamy Gounder, (1991)2 L.W.140. 
Those rulings will not help the plaintiff in the 
present case in view of the facts found by us above. 
13. The next question is whether defendants 3 to 
11 are bona fide purchasers for value without 
notice of the said agreement. D.W.2 is the third 
defendant. He has spoken 10 the fact that th: 
agreement between himself and Saravanaperuii 
Nadar was entered on 19.2.1979 under Ex.B-CJ. 
Nothing has been elicited in the cross-examin‘- 
tion to make us disbelieve his version. He has also 
deposed that the stamp papers fur completing the 
sale transaction were purchased between 10th 
March, 1979 and 12th March, 1979. He has pru 
duced all the relevant accounts to show that mone» 
was spent onithe relevant dates for purchase c 
stamp papers as well as payment of advance ot 
Rs.10,001 to Saravanaperumal Nadar on the date 
of the agreement viz., 19.2.1979. The books of 
account are regularly kept and nothing has bees. 
elicited in the cross-examination to discredit ifs 
account books. The third defendant has also piu- 
duced the reports of the auditors and the income- 
tax certificates which show that the accounts sr~ 
kept in the regular course of business. The trial 
court has accepted those documents and we do not 
find any reason whatever to differ from the same. 
The accounts also prove that consideration was 
paid for the purpose of sales in favour of defen- 
dants 3 to 11. The registration copies of sale deeus 
have been marked as Exs.B-4 to B-12. The plainuft 
has also marked similar copies as Exs.A-6 to A-14. 
Asseen from thedocuments, the entire considere- 
tion was paid before the Sub Registrar at the time 
of registration. It is also seen that the registration 
department took proceedings against the pur- 
chasers for collecting deficit stamp duty on the 
ground that the value mentioned in the docu- 
ments was lesser than the market value of the 
property as per the Stamp Act. Thus, the evidence 
adduced by the third defendant proves that ihe 
transaction in favour of defendants 3 to 11 are 
genuine and supported by consideration. 
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14. There is no evidence on the side of the plaintiff 
to show that defendants 3 to 11 had any notice of 
the plaintiffs agreement. The only document 
relied on by the plaintiff is Ex.A-27. We have 
already said cnough to show that Ex.A-27 cannot 
be true and no copy of the said letter would have 
beensent to the third defendant as claimed. P.W.1 
Says that the third defendant was present when- 
ever he met Saravanaperumal Nadar or the first 
defendant. But, this circumstance has not been 
mentioned either in the notice prior to suit or in 
the plaint. That is a crucial fact which would have 
bcen mentioned in the plaint, if it is true. Obvi- 
ously, itis an after-thoughton the part of P.W.1. A 
perusal of the evidence of P.W.1 and P.W.2 shows 
clearly that they are prevaricating. They are inter- 
ested in the plaintiffand they are not speaking the 
truth. P.W.2 has blurted out that the plaintiffsent 
notice to Saravanaperumal Nadar only after the 
conclusion of thesales in favour ofdefendants 3 to 
11. P.W.2 claims to have been present at the time 
ofagrcementin favour of the plaintiff, but there is 
no evidence as to why he did not attest it. The 
explanation is, because already threc other per- 
sons had attested the document, the plaintiff told 
him that it was not necessary for him to attest it. 
That explanation is not acceptable. P.W.3 claims 
to have introduced P.W.2 to the first defendant. 
But, in the cross examination he gave contrary evi- 
dence by stating that he told P.W.2 to go and meet 
the first defendant and that he never introduced 
P.W.2 to the first defendant directly. It is clear that 
P.Ws.1 to 3 have foresword and their evidence 
cannot be accepted. In the result, there is no 
evidence whatever to show that defendants 3 to 11 
had any notice of the contract in favour of the 
plaintiff. 

15. Learned counsel for the appellant contended 
that there is no reference to the apreement dated 
19.2.1979 (Ex.B-69) in the sale deeds in favour of 
defendants 3 to 11. The other evidence on record 
is sufficient to prove that the agreement is trueand 
just becauseit is not mentioned in the sale deed, it 
cannot be rejected. 

16. We have no hesitation to hold that the plaintiff 
is notentitled to the discretionary relief of specific 
performance on the facts and circumstances of 
this case. Hence, the dismissal of the suit by the 
trial court is correct and it has to be upheld. 

17. Ultimately, learned counsel for the appellant 
put forward an alternative argument that the 
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plaintiff should not be made to lose the sum of 
Rs.10,006 paid as advance under the agrecment. 
He prays fora decree for refund of thesaid amount 
as against defendants 1 and 12. We have found in 
the course of our discussion that documents have 
been fabricated and prepared for the purpose of 
this case. We also found that the plaintiffhas come 
forward with a false case and did not have the 
courage to enter the witness box and face cross- 
examination. In those circumstances, we do not 
think that this is a fit case of direct refund of the 
advance paid by the plaintiff. As per the contract, 
he has to forfeit the sum if the contract is not 
completed on account of his default before 30.6.1978. 
We have found that the plaintiff has committed 
default and, therefore, the amount paid as 
advance has to be forfeited. 

18. In the result, the appeal fails and it is dismissed 
with costs. 


B.S. 


Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamani, JJ. 


App.No.18 of 1984 22nd July, 1993. 


S.K-Samiyappan ...Appellant 

v. 

The Idol of Sri Scllandi Amman at Sri Sellandi 

Amman Temple by its Executive Officer, Sri Kaly- 

ana Pasupathecswarar Temple, Karur Taluk, Karur. 
... Respondent. 


(A) Evidence Act (I of 1872), Sec.96 - Promissory 
note reciting ‘pronote executed in favour of poosart 
- Pleadings and evidence indicating that pronote was 
in favour of the temple and not in favour of poosart 
- Temple, if can maintain suit on pronote. — 


(B) Contract Act (IX of 1872), Sec.23 - Village 
Panchayat agreeing that auction of arrack shop at 
village should be taken by a person agreed to by all 
the villagers - Benefit of auction to go to the local 
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temple - Business to be run by defendant - Defendant 
executing a pronote in favour of poosari of temple - 
Suit on promissory note, if maintainable. 
The villagers of Noyyal village came to an agree- 
ment that the auction of the arrack shop at the 
village should be taken by a person agreed to byall 
the villagers and the benefit of the auction should 
go to the temple. It was also agreed that the 
auction should be taken in the name of Ramasami 
Gounder, poosari of the temple, but the busincss 
shall be run by the defendant, who shall execute a 
promissory note for Rs.50,000 in favour of 
Ramasami Gounder and another promissory note 
in favour of Nallappa Gounder, the hereditary 
trustee ofthe temple. Asuitin O.S.No.129 of 1981 
was laid in the Sub Court, Karur by the Idol of Sri 
Sellandi Amman at Sri Sellandi Amman Temple 
by its Executive Officer. It was contended that th: , 
suit was not maintainable as the plaintiff was 116 t 
the promisce and that it was also not sustain? bie 
as the transaction was illegal. The trial ¢ourt 
decreed the suit. In appeal, the contentior: was 
raised. 
Heid: The fact that the name of, the temple is 
mentioned in the promissory note is sufficient to 
indicate that the promissory note is only in favour 
of the temple as such. Sec.96 of the Evidence Act, 
1872 provides that when the facts are such that the 
language used might have been meant to apply to 
anyoncand could not have been meant to apply to 
mean that one of several persons or things, evi- 
dence may be given of facts which show which of 
those persons or things it was intended to apply to. 
In the present case, the pleadings as well as the 
evidence are clearly indicative of the fact that the 
promissory note is only in favour of{ the temple and 
not in favour of the Poosari Ramasamy Gounder 
in his individual capacity. The said Ramasamy 
Gounder is named in the promissory note only as 
a representative of the temple. Hence, the conten- 
tion that the temple cannot maintain the suit 
based on a negotiable instrument is rejected 
[Paras. 4 & 8] 
The suit is based only on the promissory note. The 
promissory note docs nol fall in any of the clauses 
ofSec.23 of the Contract Act. Even if itis assumed 
that there wa’ an ulterior transaction which is 
illegal and that resulted in the suit promissory 
note, the enforcement of the promissory note 
cannot be resisted as ground of illegality. The suit 
is filed de hors illegality and therefore it is 
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maintainable. Whatever might have been the ille- 
gality in the agreement arrived at in the village 
panchayat, that does not vitiate the promissory 
note as such. Moreover, nothing has been placed 
before the court to show that the agreement 
arrived at by the village panchayat is illegal or 
opposed to any provision of law. {Paras. 10 & 11] 
Cases referred to: 

Narayanamoorthi yv. Umamaheswaran, A.LR. 1930 
Mad. 197: 122 I.C. 345. [Para. 4] 

Lachmi Chand v. Madanlal Khemka, A.I.R. 1947 
All. 52. [Para. 4] 

Bacha Prasad v. Janki Rai, A.ILR. 1957 Pat. 380 
(F.B.). [Para. 4] 

KM.KSubbaraya Chettiar v. Abirami Ammal, 
(1965)1 M.LJ. 185: LL.R. (1964)2 Mad. 720: A.LR. 
1965 Mad. 157. (Para. 4] 

Babu Kalingarayar v. Rajam alias Rajalakshmi 
Ammal, (1978)1 M.LJ. 67. [Para. 4} 

Ponnusami Chettiar v. Vellaimuthu, (1957)1 M.L.J. 
179: 1957 M.W.N. 169: ALR. 1957 Mad. 355. 
[Para. 7] 

Pichaiah Pillai v. Govindaswamy Chettiar, (1977) 1 
M.L.J. 107. [Para. 11] 

Appeal against the decree of the Court of the 
Subordinate Judge, Karur, dated 1.9.1983 in 
O.S.No.129 of 1981. 

The Judgment of the Court was delivered by 
Srinivasan, J.: The appeal arises out of the suit 
filed by the respondent herein on a promissory 
notedated 18.8.1973, marked as Ex.A-1, forasum 
of Rs.50,000 executed by the appellant herein. 
The suit is filed by the Idol of Sri Sellandi Amman 
at Sri Sellandi Amman Temple, Noyyal Village, 
Karur Taluk. Originally the idol was represented 
by the fit person and later, the Executive Officer, 
Sri Kalyana Pasupatheeswarar Temple, Karur 
Taluk, Karur got substituted in the place of the fit 
person. The suit is based only on the promissory 
note and as per the plaint, valuable consideration 
passed under the promissory note. A lawyer’s 
notice was issued on 22.1.1979 and the defendant 
sent a reply on 31.1.1979 admitting the execution 
uf the promissory note, but pleaded loss in the 
toddy business and inability to pay the amount to 
the plaintiff. A rejoinder was sent on 12.2.1979 
and the suit was filed on 5.8.1979. There was an 
endorsement on the promissory note evidencing 
payment of Rs.100 on 6.8.1976. 

2. In the written statement, the plea raised by the 
defendant is as follows: 
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The defendant did not receive any cash considera- 
tion but executed the promissory note in favour of 
one Ramasamy Gounder, who was a poosari in the 
temple. During 1972-73 the arrack shop at Noyyal 
village was taken in auction by Ramasamy Goun- 
der. That shop was run by the defendant. Out of 
the profits earned by him, he paid a sum of Rs.18,000 
in all to the plaintiff temple and obtained receipts 
from Ramasamy Gounder. The villagers of the 
Noyyal village came to an agreement that the 
auction should be taken by a person agreed to by 
all the villagers and the benefit of the auction 
should go to the temple. It was also agreed in 1973- 
74 that the auction should be taken in the name of 
Ramasamy Gounder, poosari of the temple, but 

the business shall be run by the defendant, who 
Shall execute a promissory note for Rs.50,000 in 

favour of Ramasamy Gounder and another prom- 

issory note for a sum of ks.50,000 in favour of 
Nallappa Gounder, hereditary trustee of the temple. 

The two promissory notes were produced by the fit 

person of the temple before the Sub Collector of 
Karur, who called upon the defendant and got 
endorsements as if a sum of Rs.100 was paid for 
each promissory note though no amount was paid 

actually. Subsequently, a panchayat was convened 

in the village and the promissory note executed in 

favour of Nallappa Gounder was given back to the 

defendant without any payment. The suit is not 

maintainableas the plaintiffis not the promisee in 

the document and it is also barred by limitation. 

The suit is also not sustainable as the transaction 

is illegal. 

3. The trial court held that the suit promissory 
note is supported by consideration and the plain- 
tiff is entitled to maintain the suit. It is also held 

that the suit is not barred by limitation and not hit 

by the provisions of Sec.23 of the Contract Act as 

the suit is filed de hors the illegality. 

4. It is contended on behalf of the appellant that 

the plaintiffis not competent to file the suit as the 

promissory note is not in the name of the plaintiff. 

Reliance is placed upon the judgments in the cases 
of Narayanamoorthi v. Umamaheswaran, A.LR. 

1930 Mad. 197: 122 I.C. 345, Lachmi Chand v. 

Madanlal Khemka, A.R. 1947 All. 52, Bacha Prasad 
v. Janki Rai, AIR. 1957 Pat. 380 (F.B.), 

KM.K Subbaraya Chettiar v. Abirami Ammal, 

(1965)1 M.LJ. 185: IL.R. (1964)2 Mad. 720: A.LR. 

1965 Mad. 157 and Babu Kalingarayar y. Rajam 

alias Rajalakshmi Ammal, (1978)1 M.LJ. 67. In 
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those cases, it has been held that it is only a holder 
of the promissory note whose name appears on 
the document itself who can maintain the suit. 
Sec.8 of the Negotiable Instruments Act, 1881 
defines a ‘holder’ as any person entitled in his own 
name to the possession thereof and to receive or 
recover the amount due thereon from the parties 
thereto. It is vehemently argued that the plaintiff 
temple is not a holder within the meaning of the 
Negotiable Instruments Act as the name of the 
temple does not finda place in thesuit promissory 
note. It is contended that even if as a fact the 
temple is the beneficiary of the promissory note, it 
cannot maintain the suit as it is based on a nego- 
tiable instrument. We are unable to accept this 
contention. We find in Ex.A-1, the relevant por- 
tion of the recital reads thus: 


“sept priar Cou. wise Agmow Apm 
WHONGEGID Qrir boir Came 

emi prosm SYT HEH Gopu Awer 
Gaj Dpug priar yami Mpmowd Qebutm ura 
wssleo OHoesGb siaemd Saori wack 
air. Ga srubu glu pre staphls 
AarGss Qorfef CGEA...” 


The fact that the name of the temple is mentioned 
therein is sufficient to indicate that the promis- 
sory note is only in favour of the temple as such. 
Many persons do not know that Idol is a legal 
person and there can bean instrument in favour of 
the Idol. Hence, the document is written as if it is 
in favour of the temple. It is contended that the 
name of the temple and the office of the poosari 
are mentioned only to describe the promisee. We 
do not accept this contention. No doubt, the 
poosari’s name is mentioned as Ramasamy Goun- 
der, but that docs not mean that the promissory 
note is in favour of Ramasamy Gounder and not 
the temple. This fact is substantiated by the admis- 
sions in the written statement itself. In paragraph 
2(b) of the written statement it is stated very 
clearly that it was decided in the village panchayat 
that the promissory note should be executed in 
favour of, Ramasamy Gounder for the temple. 
There is a similar recital in paragraph 2(c) of the 
written statement. The relevant portion reads thus: 
“Qsan Abod Canulguaara Gopug 
ros SAUL Siostssr BON 
HOJGCOTL (HE GHUD...”” 


5. In Ex.A-4, the reply notice issued by the 
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defendant’s counsel to the plaintiff's counsel on 
31.7.1979 it is recited that the promissory note is 
executed in the name of Ramasamy Gounder for 
the temple. In Ex A-9 which is an agreement brought 
about in the village panchayat the defendant has 
agreed that he would payasum of Rs.18,600 to the 
Idol within eight months. Ex.A-9 reads thus: 


“7-8-72b Cad) Hisasi Apminue Qecvedmecsrig, 
Sibert CamIea Ermua Op.6 wa gos 
He @&.3,300/- oraris HevggisG gi cos 
Geo Gedburmurmermd crer'Cs.emMuciuer 
gah sf Ogam. 3300-1750 12 
18,600/- siasi et ciutg Alegy aiga Qari 
Qasid, Enig Caras Gouctorig ui 
ASIME pres SUDETA, BUDTE 
puman. HemruIe 2 orgi irb gs Qori 
5 Lor Qarab .18,600/- 8 org adi pea 
GerG@sag AGuOgerpid Arogan apere 
MOU (piggy einUIUIL_L ens guy Cates 
maeGuriub QaeligierCercsr.” 


That document relates to the previous year. It is 
not indispute that the transaction was similar and 
there was a similar agreement in the previous year 
also. No doubt, the defendant has chosen to dis- 
pute the signature in Ex.A-9, but it is proved by 
P.W.3. He has stated categorically that the signa- 
ture in Ex.A-9 is that of the defendant. In the 
cross-examination it is suggested to him that it is 
not the signature of the defendant, but he has 
denied it. The defendant has stated in the witness- 
box that in the note-book in which Ex.A-9 isa part, 
his signature is not found. But we have compared 
the signatures of the defendant in the written 
statement as well as in the deposition with the 
signature found in Ex.A-9. We have no doubt that 
the signature found in Ex.A-9 is that of the defen- 
dantand he is making a false statement that he did 
not sign Ex.A-9. 

6. Hence, we conclude that the promissory note is 
only in favour of the temple as such and it is 
entitled to maintain the suit. - 
7. Learned counsel for the respondent has drawn 
our attention to the judgment of this Court in the 
case of Ponnusami Chemar v. Vellaimuthu, (1957) ] 
M.LJ. 179: 1957 M.W.N. 169: ALR 1957 Mad. 
355. In that case, the name of the promisee was not 
mentioncd in the promissory note. The descrip- 
tion of the payee was “son of Palaniandi Chettiar”. 
The Court held that on the evidence it was made 
clear that the plaintiff was the only person who 
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was entitled to be the payce. It was laid down that 
absence of the name of the payec in a promissory 
note will not make the note invalid where the 
payee was known with certainty even at the time of 
execution. The learned Judge: observed, “the 
description of the payee in the suit promissory 
note was “son of Palaniandi Chettiar. He was 
certainly that. But there are also three other sons 
of Palaniandi Chettiar, accordiny to the plaintiff, 
though they never lent a pie to the petitioner and 
had notcomeinto the picture avall. I think the law 
is not so wooden as to allow this kind of quibbling 
by a debior in a desperate attempt somehow to 
escape his just liability. ..So too, no amount of 
quibbling can change the fact that this particular 
promissory note was executed by the petitioner in 
favour of the plaintiff, that particular,son of Palani- 
andi Chettiar.” 

8. Sec.96 of the Evidence Act, 1872 provides that 
when the facts are such that the language uscd 
might have been meant to apply to anyone, and 
could not have been meant to apply to more than 
onc, of several persons or things, evidence may be 
given of facts which show which of those persons 
or things it was intended to apply to. In the present 
case, the pleadings as well as the-evidence are 
clearly indicative of the fact that the promissory 
note is only in favour of the temple and not in 
favour of the Poosari Ramasamy Gounder in-his 
individual capacity. The said Ramasamy Gounder 
is named,in the promissory note only as a repre- 
sentative of the temple. Hence, the contention of 
learned counsel for the appellant is rejected. 

9. It is next argued by learned counsel for the 
appellant that the promissory note is not sup- 
ported by corisideration. There is no merit in this 
contention. No doubt, no cash was given as such 
when the promissory note was exccuted. But 
admittedly, the defendant was permitted to run 
the business of arrack shop which was taken:in 
auction. He has also said that there is loss in the 
~—business and only if there is profit he is liable to 
pay any amount to the temple. Once it is admitted 
(nat ihe defendant has been running the business 
that would amount to valuable consideration to 
support the promissory note. Hence, this conten- 
tion fails. 

10. Next contention is that the suitis not maintain- 
able inasmuch as the promissory suit is a result of 
an illegal transaction, which is opposcd to Scec.23 
of the Contract Act. Sec.23 of the Contract Act 
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reads thus: 
“What considerations and objects are lawful, 
and what not. The consideration ofobject ofan 
agreement is lawful, unless. it is forbidden by 
law; or 
is of such a nature that, if permitted, it would 
defeat the provisions of any law, or 
involves or implies injury to the person or 
property of another; or 
the court regards itas immoral, or net to 
public policy; 
In each of these cases, the consideration or 
objcct of an agreement is said to be unlawful. 
Every agreement of which the object or con- 
sideration is unlawful, is void.” 
Thesuit is based only on the promissory note. The 
promissory note does not fall in any of the clauses 
of Sec.23 of the Contract Act. Even if it is assumed 
that there was an anterior transaction which is 
illegal and that resulted in the suit promissory 


` note, the enforcement of the promissory note 


cannot bc resisted on the ground of illegality. The 
suit is filed de hors illegality and therefore it -is 
maintainable. 

11. Similar question has been considered by this 
Court in the case of Pichaiah Pillai v. Govindaswamy 
Chettiar, (1977)1 M.L.J. 107. The learned Judge 
has pointed out that the illegality did not attach to 
the suit contract and it was outside the contract. In 
the present case also whatever might have been 
the illegality in the agreement arrived at in the 
village panchayat, that does not viliate the prom- 
issory note as such. Morcover, nothing has been 
placed before us to show that the agreement 
arrived at ‘by the village panchayat is illegal or 
opposed to any provisions of law. Hence, this con- 
tention also fails. 

12. In the result, the appeal has to suffer dismissal 
and it is dismissed with costs. 


B.S. ---- Appeal dismissed. 


1} Kasturi v. Managing Director State Bank of India (Bakthavatsalam, J.) 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Bakthavatsalam, J. 

W.P.No.13000 of 1987 28th June, 1 993. 
V.Kasturi and others ... Petitioners 
The Managing Director, State Bank of India, Central 
Office, Bombay and others ...Respondents. 


Constitution of India (1950), Arts.12 and 311 - 
Applicability - State Bank of India - Not a Govern- 
ment of India Institution - Employees of State Bank 
of India - Cannot be said to be employees of Govern- 
ment of India. 


Itmay be true that the State Bank of India is a State 
coming under Art.12 of the Constitution of India. 
But surely it is not a Government of India institu- 
tion. The employees of the State Bank of India 
cannot be said to be employees of Government of 
India. If the question is put whether Art.311 will 
be applicable, the answer will be that it will not 
apply to the case on hand. That means that the 
petitioners are not Government employees. As 
such, there is no justification for the- petitioners 
claiming parity’ with the employees of the 
Government. [Para. 8] 
Cases referred to: i 

Nakara v. Union of India, A.I.R. 1983 S.C. 130: 
1983 Lab.LC. 1: (1983)1 S C.C. 305: (1983)1 Lab.L-. 
104: {1983)1 Lab.L.N. 289: (1983)1 S.C. W.R. 390: 
(1983)1 S.C.J. 188. [Paras 4, 5, 8] 

R.S.Marwahav. Union of India, {1987)2 E.L.J. 536. 
[Paras. 4, 8] 

T.S. Thiruvengadam v. Secretary to Government of 
India, (1993)2 S.C.C. 174. [Paras. 4, 8] 

All India Reserve Bank Retired Officers Association 
v. Union of India, A.LR. 1992 S.C. 767: 1992 Lab.L.C. 
633: (1992)1 S.C.C. (Supp.) 664. [Paras. 4, 6] 
Bidhubushan Malik v. Union of India, A.I.R.1983 
All. 209. [Para. 4] 

Union of India v. Bidhu Bhushan Malik, A.I.R. 1984 
S.C. 1177: (1984)3 S.C.C. 93. [Para. 4] 
C.V.Ramanv. Management of Bank of India, A.LR. 
1988 S.C. 1369. [Para. 4] 

B.Prabhakar Raov. State of Andhra Pradesh, A.LR. 
1986 S.C. 210: 1985 Lab.I.C. 2355: (1985) S.C.C. 
(Supp.) 432: (1985)51 Fac.L.R. 501. |Para. 4] 
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Bharat Petroleum, M.S.P. v. Bharat Petroleum 
Corporation Ltd., A.LR. 1988 S.C. 1407. [Para. 4] 
Raghunandhan v. Union of India, A.LR. 1988 S,C. 
2125. [Para. 4] 

State of Kerala v. N.Padmanabhan Nair, A.LR. 
1985 S.C. 356, [Paras. 4, 8] 

Petition under Art.226 of the Constitution of 


‘ India, praying that in the circumstances stated ` 


therein and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
declaration declaring that Pension Rules denying 
the petitioners of their pension and gratuity at the 
rate specified under Regulation 46(2) of the State 
Bank of India Officers (Determination of Terms 
and Conditions of Service) Order, 1979 as arbi- 
trary and in violation of Arts.14, 16 and 300-A of 
the Constitution: of India, and to direct the 
respondents to pay the petitioners who had putin 
a minimum of 10 years of service, pension or pro- 
rata pension failing which gratuity at the rate, 
specified in Regulation 46(2) together with inter- 
est 18%- interest from the date of registration, 
award, costs. 
N.G.R.Prasad for M/s.Row and Reddy, V.Parthiban 
and S.Vaidyanathan, for Petitioners. 
R.Sreekrishnan, for Respondents. 
The Court made the following ; 
ORDER: The prayer in the writ petition is as 
follows: ; 3 A 
“to issue a writ of declaration declaring that . 
Pension Rules denying the petitioners oftheir. 
Pension and Gratuity at the rate specified under _ 
Regulation 46(2) of the State Bank of India 
Officers (Determination of Terms and Condi- 
tions of Service) Order, 1979 as arbitrary and 
in violation of Arts.14, 16 and 300-A of the 
Constitution of India and to direct the respon- 
dents to pay the petitioners who had put in a 
minimum of 10 years of service, pension or 
pro-rata pension failing which gratuity at the 
rate specified in Regulation 46(2) together 
with 18% interest from the date of resigna- 
2. Thewrit petition is preferred byseven officers of 
the State Bank of India, who joined on various 
dates in service. At the time of joining they were 
asked to sign that they are becoming the members 
of the Pension Scheme. It is stated that under 
Regulation 45 of the State Bank of India Officers 
(Determination of Terms and Conditions of Serv- 
ice) Order, 1979, (hereinafter referred to as the 
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“Order, 1979”) the petitioners had no option but 
to become members of the scheme. Unde: the 
Pension Rules, as originally framed, it seems that 
an officer became entitled to pension only after 
completing 25 years of service which period was 
later on reduced to twenty years with effect from 
20.9.89. Under Rule 46 of the Order, only an 
officer not governed by the Pension Scheme was 
entitled to gratuity in the event of retirement, 
death, disablement and in case of resignation on 
completion of 10 years of continuous service, subject 
to a maximum of 15 months pay. The first peti- 
tioner has completed 20 years and 9 months of 
service and the petitioners 2 to 7 have completed 
almost 16 years of service. It is alleged in the 
affidavit that the petitioners have resigned on 
various dates due to certain personal and family 
reasons between 1980 and 1986 and that at the 
time of resignation all petitioners had completed 
not Icss than ten years ofservice and that they have 
not completed 25 years of service. It is alleged in 
the affidavit that all the petitioners were denied 
pension on the ground that they have not com- 
pleted 25 years of service, even though the quali- 
fying period was reduced to 20 ycars of service. It 
is also alleged in the affidavit that the petitioners 
were denied the gratuity given to officers who had 
resigned on completing ten years of service at the 
rate of one month’s substantive pay mentioned in 
Regulation 46(2) on the ground that they were 
governed by the Pension Scheme and that the 
gratuity they got is very low. It is alleged in the 
affidavit that the State Bank of India is an ‘author- 
ity’ under Art.12 of the Constitution of India 
because more than 90% of theshares are owned by 
the Reserve Bank of India and the Central Gov- 
ernment exercises deep and pervasive control over 
the State Bank through the Reserve Bank. It is 
also stated that the fundamental rights guaran- 
teed under Arts.14 and 16 of the Constitution of 
India are available to the petitioners as they are 
employees of the State Bank of India, that Pension 
and Gratuity are properly within the meaning of 
Art.300-A of the Constitution of India and that it 
cannot be abridged or taken away except by law 
which is fair and reasonable. It is also alleged that 
the respondents cannot act arbitrarily while deal- 
ing with the matter of payment of pension or 
gratuity. It is also alleged that pension rules framed 
by the respondents bank fixing 25 years, now it is 
fixed as 20 years, as qualifying service for pension 
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is unreasonabk, excessive and in violation of Arts.14, 
16 and 300-A of the Constitution of India, that 
when an officer on completing ten years continu- 
ous service is entitled to gratuity on resignation, 
there is no reason why heshould not be entitled to 
pension or pro-rata pension on completing a similar 
period and that the qualifying period of 25 years 
and now 20 years of service is unreasonable and 
arbitrary as it deprives an officer totally of pen- 
sion. It is also alleged in the affidavit that when 
part time employees who work for more than six 
hours aweekare entitled to pension in proportion 
to the hours they work in comparison with the 
normal working hours of full time employees, 
thereis no reason for the total denial of pension to 
them, that they should be paid pension in propor- 
tion to the years of service the petitioners had put 
in, since the minimum qualifying period for pen- 
sion being ten years of service. It is also stated in 
the affidavit that the total denial of pension is 
discriminatory and violative of Art.14 of the 
Constitution of India, that the Fourth Pay Com- 
mission has recommended that on completing ten 
years of service, a government servant should get 
pension and as such the present rates in the 
respondents Bank are unreasonable. It is also 
alleged in the affidavit that the petitioners who 
have put in more than ten years of service should 
have been granted pension in proportion to 20 
years of service and that in any event total denial 
of pension to the first petitioner who had com- 
pleted 20 years and 9 months of service is unjust 
and arbitrary. It is also alleged that in Canara 
Bank, full gratuity is paid to officers who resign 
after ten ycars of continuous service and that there 
is no reason why the respondent Bank should 
prescribe two rates of gratuity one under the Payment 
ofGratuity Act, 1972 and the other under Regula- 
tion 46(2) of the State Bank of India Officers 
(Determination of Terms and Conditions of Serv- 
ice) Order, 1979. Certain names of officers are 
referred to in the affidavit to show that certain 
officers who resigned before completing the quali- 
fying period of pensionable service were paid fuil 
gratuity and as such the petitioners herein are 
discriminated. It is also stated that the petitioners 
herein are the only set of officers who do not get 
pension are denied full gratuity as per Regulation 
46(2) and thatitis unjustand arbitrary. With these 
allegations, the petitioners are before this Court, 
with the prayer stated above. 
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3. Acounter affidavit has been filed by the respon- 
dents Bank. It is stated in the counter affidavit to 
challenge the validity of that Regulation 46(2) of 
the D.T.CS. Order, the petitioners have not 
acquired any right. It is stated in the counter 
affidavit that all the seven petitioners were offi- 
cers of the respondent Bank, that all of them 
resigned from and left the service of the respon- 
dent Bank on their own accord to seek better 
avenues in life and that all of them are gainfully 
employed from the time they relinquished their 
services with the respondent Bank. It is also stated 
that during the period the petitioners were in 
service with the respondent Bank, the terms and 
conditions of their service with the respondent 
Bank were contractual in nature and governed by 
the D.T.C.S. Order which embodied the contract 
of service between the bank and its officers. The 
facts stated in paragraph 3 of the affidavit with 
regard to the service of the petitioners put in the 
respondent Bank is admitted in the counter affi- 
davit. It is also stated in the counter affidavit filed 
by the respondents Bank that the Bank has consti- 
tuted a pension fund for its employees, called the 
‘State Bank of India Employees Pension Fund,’ 
that originally the rule was that an employee to be 
eligible for payment of pension must serve the 
Bank for a minimum period of 25 years, that 
subsequently additional provisions were made in 
the rule with effect from 20.9.1986 that thpse 
members of the Pension Fund who retire from the 
Bank’s service after completing 20 years of pen- 
sionable service shall be entitled to proportionate 
pension, the age of superannuation being 58. It is 
also stated in the counter affidavit that originally 
there was no gratuity scheme for the respondent 
Bank, that subsequently the Bank started recruit- 
ing specialist officers like Law Officers and Tech- 
nical Officers, and that to provide alternative 
superannuation benefit to them who are not eli- 
gible for pension, the respondent Bank intro- 
duced the gratuity scheme providing a minimum 
service of ten years of eligibility for payment of 
gratuity. It is furtherstated in the counter affidavit 
that in terms of Rule 45 of the D.T.C.S. Order, by 
which the petitioner’s service with the respon- 
dent-Bank was governed and which was binding 
on them an officer of the Bank who by virtue of his 
age at the time of his joining the Bank’s service can 
serve for 25 years shall become a member of the 
Pension Fund, that all the petitioners by virtue of 
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their age at the time of joining the Bank were 
eligible to serve for more than 25 years, and as such 
they were admitted to the membership of the 
pension fund to be eligible for pension on each of 
them completing the minimum period of service 
and that the scheme of voluntary retirement and 
eligibility of pension on completion of 20 years of 
pensionable service was not in vogue when the 
petitioners resigned nor have they retired under 
the schemewhich came into effect from 20.7.1986. 
It is further claimed in the counter affidavit that 
the gratuity scheme is applicable only to those 
who on the basis of their age at-the time of their 
entry into the service of the respondent Bank will 
not become eligible to draw pension, and as such 
Rule 46 of the D.T.CS. Order provides that an 
officer to whom Rule’45 does not apply shall be 
eligible for payment of gratuity on retirement, 
resignation etc. and that the said Rule is not 
applicable to the petitioners herein. It is further- 
claimed in the counter affidavit that if is true that 
the petitioners had completed ten years of service 
with the respondent Bank and that the allegation 
that chey were denied pension is neither true nor 
justified. It is also claimed in the counter affidavit 
that under the contract of service by which the 
services of the petitioners with the Bank were 
governed, they were not eligible for pension as 
they did not complete 25 years service with the 
respondent Bank, and that fully aware of the fact 
that they were not eligible for pension or for 
claiming gratuity, the petitioners voluntarily 
resigned from the Bank’s service and as such it is 
meaningless to complain of loss of a benefit the 
right to receive which did not exist, It is also 
claimed in the counter affidavit that the right to 
receive pension and gratuity can be considered as 
proper only if the person claiming it is eligible to 
draw them under therules applicable to his service 
and the rules applicable to the payment of pension 
and gratuity, that in the case of the petitioncrs 
none of them was entitled to payment of any 
gratuity, that admittedly the petitioners did not 
under the pension rules and Rule 45 of the D.T.CS. 
Order become eligible for pension as they left the 
respondent Bank before completion of 25 years of 
service and as such the respondent Bank has not 
acted arbitrarily with the petitioners in the matter 
of settlement and payment of the dues to which 
they became entitled on their resignation from the 
Bank’s service. The contention of the petitioncrs 
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` "that the Beo rules fixing a minimum period of 


service (25 years originally and now 20 years) for 
-eligibility to the benefit of pension are unreason- 
_able and excessive and violative of Arts.14, 16and 
300-A of the Constitution of India, is denied in the 
counter affidavit. It is also claimed in the counter 
affidavit that no comparison can be made between 
the rules applicable to eligibility to pension and 
the eligibility to payment of gratuity, that it is 
baseless and totally unjustificable to compare the 
case of part-time employees with that of the peti- 
tioners hérein and that there is no liability to pay 
pension to officers who do not serve the Bank for 
the minimum period fixed in Rule 45 of the D.T.CS. 


Order. With regard to the first petitioner it is 


stated that at the time when the first petitioner 
resigned from the service of the respondent Bank, 
the requirement was that an officer in order to be 
eligible for payment of pension should serve for25 
years, that the first pétitioner did not satisfy the 
said requirement and as such he is not entitled to 
claim payment of pension. It is also claimed in the 
counter affidavit that by the very nature of their 
employment, the petitioners were not entitled to 
gratuity and that since they failed to serve for the 
minimum qualifying period they were not entitled 


to claim pension. It is further claimed in the counter 


affidavit that therc is no justification for compar- 
ing the conditions of service applicable to officers 
of Canara Bank with those of the petitioncrs hercin, 
- Since the Bank’s pension scheme was applicable to 
all the petitioners, but they failed to fulfil the con- 
ditions required for eligibility to payment of pon- 
sion. It is also claimed in the counter affidavit that 
there no logic in the argument that an officer who 
is not cligible to draw pension must have the 
benefit of gratuity, that Rule 46 of D.T.C,S. Order 
did not cover officers who are covered by Rule 45 
but who on account of voluntary relinquishment 
of the posts held by them disentitle themselves for 
payment of pension, that there is no violation of 
Art.J4 of the Constitution ot India, that Vaghul 
and Chatlier resigned ftom the Bank’s service 
prior to December 15, 1976 and as’such their cases 
are not comparable to the casc of the petitioners. 
itis further stated in the counter affidavit that fully 
knowing that by their cessation from the Bank’s 
service by resignation, the petitioners rendered 
themselves incligible to get pension, that they lett 
the Bank’s service to take up employment else- 
where which they considered carrier-wise better 
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and as such there is no violation of Arts.14, 16 or 
300-A of the Constitution of India. 
4. Mr.N.G.R.Prasad, the learned counsel appear- 


- ing for the petitioners contends that the pension 


scheme of the respondent Bank was amended on 
20.9.1986, by ‘which the earlier provision of 25 


_ years continuous service for eligibility to pension 


was reduced to 20 years of service. Learned coun- 
sel for the petitioner contends that the respondent 
Bank cannot confine the scheme only to the per- - 
sons who retire after 20.9.1986, that the petition- 
ers were governed by pension scheme and that any 


‘amendment made will be applicable to all classes. 


of employees available under the scheme. The 
sum and substance of thé argument of the learned 
counsel for the petitioners is that when the peti- 
tioners were governed by the pension schemeand . 
the pension scheme was amended on 20.9,1986 . 
reducing the period of eligibility for. pension from 
25 years of service to 20 years, it isapplicable toall 
persons who retired either ‘before the date of 
amendment i.e. 20.9.1986 or after the date of 
amendment. According to the learned counscl, 
fixing an artificial date is bad in law in view of the 
decision in Nakara v. Union of India, A.I.R. 1983 
S.C. 130: 1983 Lab.JI.C. J: (1983)1 S.C.C. 305: 
(1983)1 Lab.L.J. 104: (1983)1 Lab.L.N. 289: (1983) 1 
SCWR 390: (1983)1 S.CJ. 188 and in R S Marwaha 
v. Union of India, (1987)2 L.L.J. 536 and in 
T.S. Thiruvengadam v. Secretary to Government of 
India, (1993)2S.C.C. 174. Leammed counsel for the 
petitioner also relies upon the decision in All India 
Reserve Bank Retired Officers Association v. Union 
of India, A.I.R. 1992 S.C. 767: 1992 Lab.I.C. 633: 
(1992)1 S.C.C. (Supp.) 664, apart from referring 
to the decision in Bidhubushan Malik v. Union of 
India, AIR. 1983 All. 209, which is affirmed by the 
Supreme Court in Union of India v. Bidhu Bhushan 
Malik, ALR. 1984 S.C. 1177: (1984)3 S.C.C. 93. 
Learned counsel also contends that the fixation of 
20 years of service for eligibility to get pension is 
not reasonable when in government service, per- 


` sons who have put in ten years of service are 


eligible for pro-rata pension. Learned counsel 
also contends that fixation of eligibility on differ- 
ent dates is arbitrary. For this proposition, the 
learned counscl states that the State Bank of India 
isan institution in which the Government of India 
holds major proportion of shares and that the 
principle laid down in C.V. Raman v. Management 
of Bank of India, AIR. 1988 S.C. 1369 is 


a 
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applicable to the case of the petitionérs. Accord- 
ing to the learned counsel the amendment dated 
20.9.1986 was brought in by the State Bank of 
India by resolution of the Board note in line with 
the Government of India Rule which prescribed 
pension for persons who have completed 20 years 
of continuous service. It is also pointed out by the 
learned counsel that the Government of India has 
now amended Rule 49 of the Pension Rules so as 
to enable the persons who have got 10 years of 
service as qualifying service to obtain pension. It is 
also pointed out that the Tamil Nadu Pension 
_ Rules had also fallen in line with the Rules made 
by the Government of India framed under Rule 
42(2) of the Tamil Nadu Pension Rules, which 
also prescribes 10 years period for pension. Learned 


counsel also contends that the State Bank of India: 


isa Government of India organisation and assuch 
the parity should be maintained with the Central 
Government servants. Reliance is also made in 
B.Prabhakar Raov. State of Andhra Pradesh, A.LR. 
1986 S.C. 210: 1985 Lab.I.C. 2355: (1985) S.C.C. 
(Supp.) 432: (1985)51 Fac.L.R. 501, in Bharat 
Petroleum, M.S.P. v. Bharat Petroleum Corpora- 
tion Ltd., ALR. 1988 S.C. 1407 and in Raghunand- 
han v. Union of India, A.I.R. 1988 S.C. 2125 and 
also the decision of this Court in M.Ananchu Asar 
v. The Government of Tamil Nadu and others, 
W.P.No.6969 of 1990 dated 9.1.1992. The learned 
counsel also points out as to what is the rate of 
interest to be paid to the petitioners and relies 
upon the decision in Stare of Kerala v. 
N.Padmanabhan Nair, A.LR. 1985 S.C. 356. 

5. Per contra, Mr.Sreckrishnan, the learned coun- 
sel appearing for the respondents Bank refers to 
para 5 of the affidavit where a detailed claim has 
been given by the petitioners showing the number 
of qualifying service etc. and contends that when 
the petitioners-resigned from the bank they were 
fully conscious of the fact that they are notentitled 
to the pension and that all of them are better 
employed after they resigned from the Bank. It is 
also stated by the learned counsel appearing for 
thc bank that whatever be the due to the petition- 
ers were paid to them. It is pointed out by the 
learned counsel that the State Bank of India is 
constituted under the State Bank of India Act, 
1955 and that the regulations can be framed under 
Sec.50 of the Act, 1955. It is also stated that Rules 
and Regulations are made as per the powers vested 
under the provisions of the State Bank of India 
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Act, 1955. Learned Counsel also reférs to Clause 
22 of the State Bank of India Employees’ Pension 
Fund Rules which states that a member shall be 
entitled to a pension under the rules on retiring 
from the Bank’s services from 20.9.1986. Accord- 
ing to the learned counsel, all the petitioners 
herein, who ‘vere retired before 20:9.1986, are 
governed by the rules which prescribe the qualify- , 
ing service of 25 years for pension. It is also pointed 
out by the learned counsel that none of the peti- 
tioners, except the first petitioner who has com- 
pleted 20 years and 9months, completed 20 years 
of service and that the first petitioner also had 
resigned in the year 1984 itself. It is submitted by 
the learned counsel that none of the petitioners 
has retired after the date of amendment 1.¢., 
20.9.1986, which amendment prescribes 20 years 
ofservice for pension. It is also contended that the 
Bank and its employees are governed by service 
Rules, that if the Government Changes the eligi- 
bility service into ten years it does not mean that 
the respondent-Bank also should follow the same 
and that 20 years of service is necessary for claim- 
ing pension. According to the learned counsel, the 
decision in Nakara v. Union of India, A.ILR. 1963 
S.C. 130, will not apply to the case of the petition- 
ers, since in the said decision all of them were 
pensioners whereas in this case the petitioners 
were notat all entitled for pension as Rules stood 
them. In other words, the petitioners were not in 
service in the year 1986 and that what is given now 
is a new retirement benefit, and that it will not be 
applicable to the case of the petitioners. The learned 
counsel also contends that the Rules are prospec- 
tive that the Bank has to obey the Rules framed 
under the Act and that the petitioners are not 
entitled to any other benefit. 

6. In reply, Mr.N.G.R,Prasad, the learned counsel 
appearing for the petitioners contends that peti- 
tioners are governed by a scheme when they 
retired, that it has been stated so in para 7 of the 
counter affidavit and that the question whether 
the petitioners draw pension or not is irrelevant 
and that the decision in All India Reserve Bank 
Retired Officers Association vy. Union of India, ALR. 
1992 S.C. 767: 1992 Lab.I.C. 633: (1992)1 S.C.C. 
(Supp.) 664, is applicable to the case of the peti- , 
tioners also. 

7. I have considered the arguments of 
Mr.N.G.R.Prasad, the learned counsel appearing 
for the petitioners and of Mr.Sreekrishnan, the 
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learned counsel appearing for the respondents 
Bank and gone through the materials placed 
before me. It is not in dispute that the petitioners 
were Officers of the State Bank of India who 
retired voluntarily, except one after putting serv- 
== 


SI.No. Name Date of 
joining 
1. V. Kasturi 28.10.63 

2. P.A.Devendiradas 2.8.65 
3. M.S.Sambamurthy 4.12.67 

4. T.E.Krishnakumar 1.6.72 

5. P.S.Krishnaswami 9.3.70 
6. B.Jacob 17.4.67 

7. S.Thiagarajan 12.8.64 
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ice, ranging from 14 years to 20 years, in the 
respondent Bank. The services of the petitioners 
can be seen in the tabular column which is to the 
following effect. 


Date of Total Service 
resignation Yrs Mths. 
31.7.1984 20 9 
30.9.1981 16 1 
31.12.1982 15 - 
11.7.1986 14 1 
31.10.1984 14 8 
1.11.1982 15 6 
30.4.1980 15 8 


— aaaea UU 


It is seen from the above, except the ‘first peti- 
tioner, all others have put in Jess than 25 years of 
qualifying service and that the first petitioner 
retired on 31.7.1984. Sec.50 of the State Bank of 
India Act, 1955 empowers the Central Board to 
make regulations. Sec.50(2) (0) of the Act reads as 
follows: 
“the establishment and maintenance of super- 
annuation pension, provident or other funds 
for the benefit of the employees of the State 
Bank or of the dependents of such employees 
or for the purposes of the State Bank, and the 
granting of superannuation allowances, 
annuities and pensions payable out ofany such 
fund....” 
State Bank of India Officers (Determination of 
Terms and Conditions of Service) Order, 1979 
(D.T.C.S., Order) is framed, in exercise of the 
powers conferred by Sub-sec.(1) of Sec.43 of the 
State Bank of India Act, 1955 and Chapter IX 
provides for “terminal benefits”. Rule 45 of the 
Order speaks of ‘Provident Fund and Pension” as 
follows: 
“Unless otherwise directed by the compe- 
tent authority and subject to the provisions of 
_ therules of the State Bank of India Employees’ 


Provident Fund and the State Bank of India 

Employees’ Pension Fund, every officer shall 

become a member Of each of the said funds, if 

he is notalready a member, and shall subscribe 

and agree to be bound by the rules of thes 

funds......” i 
Rule 46 of the Order speaks of ‘Gratuity’ as fol- 
lows: 

“..(1) An officer who is not governed by the 

pension scheme referred to in paragraph 45 

Shall be eligible for gratuity on 

(a) retirement; 

(b) death; 

(c) disablement rendering him unfit for fur- 

ther service as certified by a medical officer 

approved by the Bank; or 

(d) resignation after completion of ten years of 

continuous service. 

(2) The amount of gratuity payable to an offi- 

cer shall be one month’s pay for every com- 

pleted year ofservice, subject toa maximum of 

15 months’ pay. 

Provided that where an officer has completed 

more than 30 years of service, he shail be 

eligible by way of gratuity for an additional 

amount at the rate of one half ofa month’s pay 
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for each completed year of service beyond 30 
Under the State Bank of India Employees’ Pen- 
sion Funds Rules, Rule 22 reads as follows: 
“....(i) A member shall be entitled to a pension 
under these rules on retiring from the Bank’s 
service... 
(a) After having completed twenty years’ pen- 
sionable service provided that he has attained 
the age of fifty years; 
(b) after having completed twenty years’ pen- 
sionable service, irrespective of the age he 
Shall have attained, if he shall satisfy the 
authority competent to sanction his retire- 
ment by approved medical certificate or other- 
wise that he is incapacitated for further active 
service; 
(c) After having completed twenty years pen- 
sionable service, irrespective of the age he 
shall have attained at his request in writing. 
(d) After twenty five years’ pensionable serv- 
ice. 
(ii) Amember who has attained the age of fifty 
five years or who shall be proved to the satis- 
faction of the authority empowercd to sanc- 
tion his retirement to be permanently inca- 
pacitated by bodily or mental infirmity from 
further active service (such infirmity not being 
the result of irregular or intemperate..hahits) 
may, at the discretion of that trustees, be granted 
a proportionate pension. 
(iii) A member who has been permitted to 
retire under clause 1(c) above shall be entitled 
to proportionate pension.....” 
As per Rule 22 of the State Bank of India Employ- 
ees’ Pension Fund Rules, and employees of the 
Bank who is a member of the fund, is entitled to 
pension generally after 25 years pensionable serv- 
ice. The Pension Fund Rules were considered by 
the Board of the State Bank of India in the year 
1986. The Board seems to have considered the fact 
that the Government of India introduced in the 
year 1977 a scheme under which a Government 
servant who has put in 20 years of qualifying 
service may voluntarily retire? with proportion- 
ate pension and that a similar provision be made 
in the Bank in line with the Government Employ- 
ees’ Rule for voluntary retirernent on completion 
of 20 years’ pensionable service on proportionate 
pension. After consulting the matjer with the 
Government of India, Banking division, the Board 
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brought an amendment both in the D.T.C.S, Order 
as well as in the State Bank of India Employees’ 
Pension Fund Rules in order to give effect to the 
aforesaid provisions of voluntary retirement on 
completion of 20 years of pensionable services. 
Theamendment was given effect from September, 
20, 1986. Whether the date i.e., 20.9.1986 as fixed 
by the Board to give effect to the amendment 
reducing the period from 25 years of pensionable 
service into 20 years of service is the point to be 
decided first. 

8. Mr.N.G.R.Prasad, the learned counsel for the 
petitioners contention that the date’so fixed, ic., 
20.9.1986, is an artificial cut-off date and that it is 
against the principal laid down in Nakara v. Union 
of India, A.ILR. 1983 S.C. 130: 1983 Lab.I.C. 1: 
(1983)1 S.C.C. 305: (1983)1 Lab.LJ. 104: (1983)1 
Lab.L.N. 289: (1983)1 S.C.W.R. 390; (1983)1 S.CJ. 
188 and also in R.S.Marwaha v. Union of India, 
(1987)2L.L.J. 536 and also in T.S. Thiruvengadam 
v. Secretary to Government of India, (1993)2S.C.C. 
174. I have no hesitation to hold that the conten- 
tion of Mr.N.G.R.Prasad, the learned counsel for 
the petitioners with regard to the first petitioner 
alone, is to be upheld on the facts and circum- 
stances of the case, since the petitioner has com- 
pleted 20 years of service on the date of her resig- 
nation. It is seen that the first petitioner had 
retired on 31.7.1984. after completing 20 years 
and 9 months service. In Nakara v. Union of India, 
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SCC. 305: (1983)] Lab.LJ. 104: (1983)1 Lab.L.N. 
289: (1983)1 S.C.W.R. 390: (1983)1 S.CJ. 188, 
while considering the classification in revised 
pension on basis of retirement held as follows: (at 
P.144) 
“But we make it abundantly clear that 
arrears are not required to be made because to 
that extent the scheme is prospective. All 
pensioners whenever they retired would be 
covered by the liberalised pension scheme, 
because the scheme is ascheme for payment of 
pension to a pensioner governed by 1972 Rules. 
The date of retirement is irrelevant. But the 
revised scheme would be operative from the N 
date mentioned in thescheme and would bring 
under its umbrella all existing pensioners and 
those who retired subsequent to that date. In 
case of pensioners who retired prior to the 
specified date, their pension would be com- 
puted afresh and would be payable in future 
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commencing from the specified date. No 
arrears would be payable...” 

The very same principle has been reiterated in 
R.S.Marwaha v. Union of India, (1987) 2 L.LJ. 536. 
In that case, it was held that the concession was 
prospective in operation in thesense that the extra 
benefits can be claimed only after the issue ofsuch 
an order and that it certainly looks backward and 
takes into consideration the past event, that is, the 
period of service under the Central Government 
for the purpose of computing qualifying service 
rendered prior to the date of issue of the Govern- 
ment Order. This principles has been reiterated in 
T.S.Thiruvengadam v. Secretary to Government of 
India, (1993)2 S.C.C. 174. However, the conten- 
tion of the learned counsel for the petitioners that 
since the Government of India amended service 
“rules entitling the Government servants to be 
eligible for pension, on completion of ten years of 
continuous service the State Bank of India Service 
Rules also to be amended to the very same effect, 
is not appealing to me. In so far as the petitioners 
are concemed they are governed by pension scheme, 
when they entered into the services of the respon- 
dent Bank, and the period was reduced to 20 years 
by theamendment made in the year 1986. None of 
the petitioners, except the first petitioner herein. 
had completed twenty years of qualifying service 
to become eligible for pension. So I do not think 
that the contention of Mr.N.G.R.Prasad, the learned 
Counsel for the petitioner that they should be 
considered for pension as they have completed ten 
years of service as the Government of India has 
amended to the effect that a person who put ten 
years of service is eligible to the pension. As 
rightly put by Mr.Sreekrishnan, the learned coun- 
sel for the respondents Bank, all the petitioners 
are governed by the State Bank of India D.T.C.S. 
Order and the Rules made thereunder. Fully aware 
of the fact that they are not entitled to ‘Pension’, 
the petitioners have resigned from the services of 
the respondent Bank and had gone out for some 
reason or other even before they got the qualify- 
ing service of atleast 20 years. So I do not see any 
justification for other six petitioners in asking for 
pension on the ground that the Government of 
India has amended the Rules as ten years. State 
Bank of India is governed by the D.T.C.S. Order 
and the Rules made thereunder and in so far as the 
Rules are not amended, this Court cannot inter- 
dict and amend the service Rules so as to make it 
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par with the Rules of the Central Government. It 
may be true that the State Bank of India is a State 
coming under Art.12 of the Constitution of India. 
But surely it is nota Government of India institu- 
tion. The employees of the State Bank of India 
cannot be said to beemployees of Government of 
India. If the question is put whether Art.311 will 
be applicable, the answer will be that it will not 
apply to the case on hand. That means that the 
petitioners are not Government employees. As 
such, Ido notseeany justification for the petition- 
ers claiming parity with the employees of the 
Government. It is for the State Bank of India to 
consider to amend the Rules to be in parity with 
the Pension Rules of the Government of India. In 
All India Reserve Bank Retired Officers Association 
v. Union of India, ALR. 1992 S.C. 767: 1992 Lab. I.C. 
633: (1992)1 S.C.C. (Supp.) 664, the Supreme 
Court has considered the issue of payment of 
pension and distinguished the decision in Nakara 
v. Union of India, A.LR. 1983 S.C. 130: 1983 Lab.i.C. 
1: (1983)1 S.C.C. 305: (1983)1 Lab.L-J. 104: (1983)1 
Lab.L.N. 289: (1983)1 S.C.W.R. 390: (1983)1 S.C. 
188: 
“... The concept of pension is now well known 
and has been clarified by Supreme Court time 
and again. It is not a charity or bounty nor is it 
gratuitous payment solely dependent on the 
whim orsweet will of the employer. It is earned 
for rendering long service and. is often 
described as deferred portion of compensa- 
tion for past service. It is in fact in the nature of 
asocial security plan to provide for the Decem- 
ber, of life of a superannuated employee. Such 
social security plans are consistent with the 
socio-economic requirements of the Constitu- 
tion when the employer is a State within the 
meaning of Art.12 of the Constitution...” 
So far as the petitioners’ request that the qualifi- 
cation period should be amended as ten years of 
service is concerned, it cannot be done. There was 
an existing scheme under which the petitioners 
were not entitled to pension at all, as they retired 
even before the qualifying service. As such, this 
Courtshould take into consideration the financial 
implications of the scheme and the extent of 
capacity of the employer to hear the burden. In 
this case, the petitioner-employees had no vested 
Tight on the date of their retirement and as such 
the employer can restrict the same to certain 
retirees. Though it is an existing scheme as 
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contended by Mr.N.G.R.Prasad, even under the 
existing scheme. except the first petitioner, other 
six petitioners are not entitled to pension as they 
have not put for the qualifying service for claiming 
‘pension’ When they have not put forth the period 
of qualifying service claiming for ‘pension’ how 
the other six petitioners’ except the first petitioner 
herein., Ido not see howtheycanclaim pension on 
the basis of the Government Pension Rules, 
either Central Government or the State Govern- 
ment. As such, I am of the view that the other six 
petitioners’ request claiming ‘pension’ cannot be 
acceded to. The view I take, I think that it is not 
necessary to refer to all other decisions referred 10 
by Mr.N.G.R.Prasad, the learned counsel for the 
‘petitioners to support the contentions. As such, 
the declaration as prayed for in the writ petition 
cannot be granted. To suit the occasion, moulding 
the relief as asked for, I direct the respondent 
Bank to consider the case of the first petitioner 
alone for the payment of pension, taking into 
consideration the lawas laid down by the Supreme 
Court in the cases mentioned above. I do hope 
that the respondent Bank will pay the interest as 
per the principle laid down in State of Kerala v. 
N.Padmanabhan Nair, A.LR. 1985 S.C. 356. This 
writ petition shall stand partly allowed as stated 
above. In other respects, with required to other six 
petitioners the writ petition shallstand dismissed. 
However, there will be.no order as to costs. 
BS. 


Petition partly allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan.and Thangamani, JJ. 


App.No.241 of 1981 and Memo. of Cross 
Objections 21st January, 1993. 


T.S.Sadagopan (deccased) and others ... Appellants 
v. 

T.N.K-Ramanujam and others ...Respondents. 
(A) Hindu Law - Soitrashtra Brahmin belonging to 
Madurai owning properties in Pondicherry - Evi- 
dence showing that family adopting customs pre- 
vailing in Madurai - No evidence to show that they 
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adopted the customary Hindu Law prevailing in 
Pondicherry - Customary Hindu Law prevailing in 
Pondicherry, held not applicable to them - Law 
governing them, what is. 

(B) Civil Procedure Code (V of 1908), O.41, Rule 23 
- Suit remanded to trial Court to decide question of 
estoppel raised by defendants on basis of recital in a 
Partition deed - Petition to file that partition deed in 
High Court dismissed - After remand, trial court 
allowing partition decd to be filed - Propriety. 

(C) Deed - Construction - Partition deed declaring 
thatsons would not object to father’s disposal of his 
share in the properties - Document if can be brought 
under French Law - Analogy to partition contem- 
Plated by French Civil Code, Art.1075 if can be 
applied - Document if can be termed anticipatory 
partition. 

(D) French Code Civil, Arts.791, 900, 921, 1079 and 
1340 - Partition deed - Declaration by sons that they 
would not object to father disposing of his share in 
the properties - Sons, if estopped from contending 
that alienations by father of his share are void. 
One'‘N’ had two wives ‘S’ and ‘R’. Though the first 
wife, he had two daughters and three sons. The 
eldest son ‘Su’ was the first plaintiff in a suit for 
declaration that donations made by ‘N’ on 17.2.1949 
had absorbed in full the. disposable quota and 
consequently ‘R’ was the owner of 1/3 share in the 
undivided properties being the subject matter of 
donations dated 17.3.1957 and 27.7.1960 and the 
Will dated 27.2.1961, for partition and other re- 
liefs. The sons of the second son of ‘N? were 
impleaded as plaintiffs 5 to 9 and after the death of 
the 6th plaintiff, his legal representatives came on 
record as plaintiffs 10 to 12. The third son was the 
first defendant in the suit and on his death, his 
daughter was impleaded as the 6th defendant. The 
daughter and son-in-law of ‘R’ were defendants 1 
and 2. Defendants 3 and 4 are the daughters of ‘N’ 
through ‘S’. N died on 5.2.1962. The plaintiff 
claimed that as per Art.913 of Code Civil, 1/4th of 
the estate of N was within his disposable quota and 
the remaining 3/4th fell within his reserve which 
devolved on the three sons of ‘N’ exclusively. On 
17.2.1949, it executed a deed of donation giving 
properties to the these sons and reserving certain 
properties for himself. The trial Court held that 
the parties were governed by the French Code 
Civil, that the disposable quota of N was 1/4th and 
the remaining 3/4th devolved on two sonsand that 
the sons were not entitled to anything in the 
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properties disposed of by ‘N’. The plaintiffs filed 
an appeal which was decided of by N’. The plain- 
tiffs filed an appeal which was decided by a Divi- 
sion Bench which held that N was a French national, 
that the customary Hindu Law applied to him, 
that his disposable quota was only 1/8th but it 
remanded the matter to the trial court to decide 
the question of estoppel raised by the defendants. 
It dismissed a petition to mark certified copies of 
a partition deed dated 2.3.1949 as an additional 
document. After remand, the trial Court allowed 
the marking of the document as Ex.A-32 and 
Ex.B-15 and held that the document was a deed of 
partition, that the partition in consonance with 
the family customs of ‘N’ was valid and that the 
sons having undertaken not to dispute the parti- 
tion were estopped from attaching the disposi- 
tions made by N’. 

The court has no hesitation to hold that Exs.A-1 
and A-32 form part of the same family arrange- 
ment under which valuable properties areallotted 
to the three Sons of Nannayya. He retained some 
properties for his share which at that time were of 
less value than those allotted to the sons. The 
parties entered into an arrangement consciously 
with a view to avoid any future dispute regarding 
division of the same and Nannayya took care to 
secure an undertaking from his sons that they 
- would not question that terms of the documents 
and that he could dispose of the properties re- 
tained for his share according to his wishes. The 
document calls itself as a deed of donation con- 
taining anticipatory partitions. Obviously the parties 
thought that the document being one with refer- 
ence to the properties in Pondicherry and pre- 
sented for registration at Pondicherry should bear 
the name recognised by French Law. The learned 
trial Judge has found that a document of this kind 
is unknown to French Law. Strictu sensu, it may 
not be possible to bring the document within the 
scope of French Law but to some extent an anal- 
ogy can be drawn to a partition contemplated by 
Art.1075 of the French Civil Code. Under that 
Article, the father, the mother and the other as 
contents may distribute and partition their prop- 
erty between their children and dependants. Under 
Art.1076, such partitions may be made vither by 
instrument infer vivos or by will. It is well-known 
that in French Law the sons do not have any share 
in the property during the lifetime of the father. 
When Art.1075 provides for a partition by the 
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father or the mother, it is obviously to prevent 
family quarrels and it can be easily described as 
anticipatory partition as has been done by Nan- 
nayya and his sons. [Paras. 12 & 13] 
While, on the one hand, the appellants claim that 
the parties were governed by the customary Hindu 
Law which prevailed in Pondicherry in 1876 and 
‘quotite disponible’ whereof Nannayya was only 
1/8th, on the other hand, they rely on the Code 
Civil which was not applicable to the parties 
according to them, for the purpose of deciding the 
disposable quota. The appellants cannot blow hot 
and cold and claim for one purpose that the Code 
Civil would apply and at the same time contend 
that the same would not apply and the customary 
law would alone apply. If, according to the appel- 
lants, the Code Civil was not applicable to the 
parties, which was the ultimate claim in the final 
plaint all amendments were carried out and which 
was upheld by the Division Bench on the earlier 
occasion, it is not open to them to invoke at the 
Stage, the provisions of Code Civil and contend 
that there could be no relinquishment of future 
rights or that the rule of estoppel would not apply 
to the parties. There is no evidence on record to 
show that the Customary Hindu Law which pre- 
vailed in Pondicherry did not recognise family 
arrangement among the members of the Hindu 
Co-parcenary under the customary Hindu Law 
obtaining in Pondicherry or excluded and rule of 
estoppel. In the absence of any material being 
placed before the Court, it has to be held that there 
was no bar to family arrangement. In such family 
arrangement, it is quite possible for the members 
of the co-parcenary to agree that they would not 
makeany claim to any other family property there- 
after. Hence, the undertaking given by the first 
plaintiff and his brothers in Ex-A-1 is valid and 
enforceable and it is not operto them to challenge 
the dispositions made by Nannayya in favour of his 
daughters and grandchildren. Even if the Code 
Civil applied, the claim of the plaintiff has to fail 
because of the provisions of Art.1340 thereof. 
Under the said article, if the heirs or assignees of 
a person who has made a donation inter vivos. 
Confirm or ratify or carry out voluntarily after his 
death they thereby impliedly relinquish their right 
tc have it declared void either for being irregular 
to form or for any other reason. The principle 
enunciated by the Supreme Court in Gulam 
Abbas v. Haji Kayyam Ali, (1973)1 S.C.C. 1: 1973 
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Jab.LJ. 1041: A.L.R. 1973 S.C. 554, would apply on 
all fours to this case and the three sons of Nan- 
nayya are barred by the rule of estoppel from 
challenging the disposition made by Nannayya 
from out of the properties retained by him for his 
share. /Paras. 15,.16, 17 & 19] 
Cases referred to: 
Ghulam Abbas v. Haji Kayyam Ali, A.I.R. 1973 S.C. 
554: (1973)1 S.C.C. 1: 1973 Jab.LJ. 1041. [Paras. 
8, 18] 
Mallathi Anni v. Subbaraya Nudaliar, ILL.R. 24 
Mad. 650. [Para. 23] 
P.S. Venkataraman v. Srimathi_A.S_Janaki, (1939)1 
_M.LJ. 520. [Para. 24] 
Soorandranath Roy v.Heeramonee Burmoneah, 
(1888) 12 M.I.A. 91: Abdul Hussain Khan v. Bibi 
Bono Deeo, (1917) 45 LA. 10. [Para 27] 
Neel Kisto Deb v. Beer Chandra Thakoor, (1869)12 
MIA. 523. [Para. 27] 
Shibu Prasad Singh v. Prayag Kumari Debi, (1932)51 
LA. 331. [Para 27] 
Baikisan Devomand v. Kunjalal Hiralal Agarwala, 
122 I.C. 1: 58 M.LJ. 358: A.J.R. 1930 P.C. 133. 
[Para. 28] 
Thirumalai Fyengar v. Subba Raja, (1962)1 M.LJ. 
193: A.LR. 1962 Mad. 219. [Para.30] 
Appeal and memorandum of cross objections 
against the decree of the Principal District Court, 
Pondicherry, dated 24.11.1980 and passed in 
O.S.No.8 of 1969. 
The Judgment of the Court was delivered by 
Srinivasan, J.: This thirty year old litigation was 
initiated by Sundararaja Bagavadar, son of Nan- 
nayya Bagavadar, for a declaration that the dona- 
tion of 17th February, 1949 made by the latter had 
absorbed in full the disposable quota and conse- 
quently the former was the owner of 1/3rd share in 
the undivided properties, being thesubject matter 
of donations dated 17th March, 1959 and 27th 
July, 1960 and the will dated 27th February, 1961 
executed by the latter and for partition besides 
other reliefs. Even before thesuit was taken up for 
trial, the plaintiff died and his three sons came on 
record as plaintiffs 2 to 4 to continue the litigation. 
Nannayya Bagavadar had two wives, Sankara Ammal 
and Ranganayaki Ammal. Through hss first wife, 
he had two daughters and three sons. The eldest 
son was the first plaintiff. The sons of the second 
son were impleaded as plaintiffs 5 to 9 and after 
the death ofthe 6th plaintiff, his legal representa- 
tives came on record as plaintiffs 10 to 12. The 
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third son was the fifth defendant in the suit andon 
his death, his daughter was impleaded as 6th de- 
fendant. Defendants 1 and 2 are the daughter and 
son-in-law of Ranganayaki Ammal, the second 
wife of Nannayya Bagavadar. Defendants 3 and 4 
are the daughters of Nannayya through his first 
wife Sankara Ammal. Nannayya Bagavadar died 
on 5.2.1962. 

2. In the plaint as originally filed, the plaintiff 
Claimed that as per Art.913 of Code Civil, 1/4th of 
the estate of Nannayya Bagavadar was within his 
disposable quota and the remaining 3/4th fell 
within the reserve, which devolved on the three 
sons of Nannayya exclusively. The case of the 
plaintiff was that on 17.2.1949, a deed of donation 
was executed by Nannayya giving properties to the 
three sons and reserving certain properties for 
himself. The properties given to the three sons 
absorbed the entire disposable quota of Nannayya 
and his deeds of donation executed later on 12th 
March, 1959 and 27th July, 1960 besides his will 
dated 27.2.1961 under which he gave properties to 
his daughters and grand-children were ineffective 
as against the rights of his three sons with the 
result that the plaintiff was entitled to get 1rd 
share out of the reserve properties. The plaint 
proceeded on the footing that the law applicable 
to the parties was that found in Code Civil and 
reliance was placed on Arts.913, 923, 925 and 815 
thereof. Subsequently, the plaint was amended 
and it was alléged that the customary Hindu law 
which was prevailing in Pondicherry was appli- 
cable to the parties-and the disposable quota of 
Nannayya was only 1/8th share and that 7/8th of 
the estate formed the reserve. 

3. The suit was mainly contested by defendants 1 
and 2. The 6th defendant left the matter to the 
court. The defence was that the territorial law viz. 
the Code Civil was applicable, under which all the 
children, males and females of Nannayya, would 
have equal shares. Alternatively it was contended 
that the Hindu Succession Act was applicable to 
the parties. It was also contended that deed of 
17.12.1949 giving properties to the sons was null 
and void and the donations made under the later 
documents should be debited against the dispos- 
able quota and they fell within the same. 

4. The Principal District Judge, Pondicherry dis- 
posed of the suit on 2.1.1975. It was found that 
Nannayya did not belong to the indigenous stock 
of French Nationals and, therefore, the local cus- 
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tomary Hindu Law would not apply. It was held 
that the parties were governed by the territorial 
law, viz., the French Code-Civil and the disposable 
quota of Nannayya was 1/4th and the remaining 
3/4th devolved on-his sons and daughters. It was 
held that the sons of Nannayya were given more 
than their shares in the reserve under the deed 
dated 17.2.1969 and they were not entitled to 
anything in the properties disposed of by Nan- 
nayya. Consequently, a preliminary decree was 
passed with reference to properties not covered by 
any of the gifts or the will, directing division into 
six equal shares between the six children of 
Nannayya. 

5. The aggrieved plaintiffs filed A.S.No.150 of 
- 1976 in this Court, which came to be decided by a 
Division Bench. The Bench held that Nannayya 
was a French National as he was born in Pondich- 
erry and the customary Hindu Law was applicable 
to the parties, with the result that his disposable 
quota was only 1/8thand not 1/4th. The Bench also 
held that the findings of the trial court with respect 
to certain items of the jewels and movables were 
correct. However, the Bench felt that the question 
of estoppel raised by defendants 1 and 2 on the 
basis of the recitals found in the document dated 
17.2.1949 between Nannayya and his three sons 
required to be decided by the trial court and a 
remand was, therefore, necessitated for the pur- 
pose. Ultimately, the appeal was allowed and the 
matter was remitted for fresh disposal in accor- 
dance with observations made by this Court in its 
judgment. 

6. After remand, certified copies of a partition 
deed dated 2.3.1949 between Nannayya and his 
three sons were marked as Ex.A-32 and Ex.B-15. 
The learned Judge who decided the suit earlier, 
considered the matter once again after remand. 
He held that the document dated 17.2.1949 is not 
a donation-cum-partition as contemplated in French 
Law, but a deed of partition between coparceners 
in Hindu Lawand thatitis the custom of the family 
of Nannayya Bagavadar which had migrated from 
Madurai to Pondicherry to live in joint family with 
equal rights to the fatherand sons in the property. 
The learned Judge held that such customed is 
saved by assate dated 6.4.1819 and the deed dated 
17.2.1949 effecting a partition between Nannayya 
and his sons is one in consonance with the customs 
of the parties and, therefore, perfectly valid. It was 
also held that in that partition, the sons having 
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undertaken not to dispute thesameand also not to 
question any disposition of the property by the 
father ona later date, are bound by their undertak- 
ing, as there is no plea of fraud or duress. The 
learned Judge held that the plaintiffs were estop- 
ped from attacking the dispositions made by the 
father. In the result, a preliminary decree was 
passed declaring 1/3rd share of Sundararaja 
Bagavadar, the origina! plaintiffand 1/3rd shareof 
his brother Kasthuri Ranga Bagavadar in the twelve 
godowns listed in the report of the Commissioner 
under the head “Immovables not covered in any 
the gifts or wills”, dismissing the suit in other 
respects. 

7. Plaintiffs 2 to 4 have preferred this appeal. The 
first appellant, who was the second plaintiff, died 
and hisson has come on record as fourth appellant 
whereas the second appellant, who was the third 
plaintiff, died and his legal representatives have . 
come on record as appellants 5 to 8. It is argued 
vehemently by the appellants that the learned 
District Judge has transgressed his limits by over- 
looking thescope of the remand order and consid- 
ering a question which was no longer open for 
decision. It is contended that once this Court has 
categorically found that the parties are governed 
by the customary Hindu Law prevailing in Pondi- 
cherry and that Nannayya’s disposable quota was 
1/8th share and the remaining 7/8th devolved on 
his sons, the court below had no jurisdiction to 
hold that the parties were governed by a family 
custom inducting the principles of Hindu Law 
prevalent in Madurai. It is also argued that the 
Division Bench directed the District Judge to 
decide only the question of estoppel and he ought 
to have held that the principle of estoppel is 
unknown to French Law and proceeded to grant a 
decree as prayed for by the plaintiffs. It is further 
contended that the recitals in the deed dated 
17.2.1949 whereby the sons agreed that the father 
could disposed of the other properties as he liked, 
would in law amount to renunciation of the father’s 
right oran agreement to renounce the right which 
would accrue in future, and such renunciation or 
agreement is null and void in French Law. Reli- 
ance is placed on Arts.791, 900, 920 and 1130 of 
«he French Code Civil. 

2. On the other hand, learned counsel for defen- 
dants 1 and 2 has contended that the matter is not 
res integra and the judgment of the Supreme Court 
in Ghulam Abbas v. Haji Kayyam Ali, A.LR. 1973 
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S.C. 554: (1973)1 S.C.C. 1: 1973 Jab.LJ. 1041, 
would squarely apply to the facts of this case. It is 
argued that having regard to the course of conduct 
adopted by the parties, the rule of estoppel would 
apply and the plaintiffs are precluded from chal- 
lenging the dispositions made by Nannayya in 
favour of his daughters and grand-children. Learned 
counsel for the 6th defendant, who is the 11th 
respondent in the appeal, has supported the propo- 
sitions of law and as stated by learned counsel for 
the appellants: 

9. There is ample evidence on record to show that 
the ancestors of Nannayya Bagavatar were Sourash- 
tra Brahmins settled near Madurai and the name 
of their village was Tumwti near Madurai. The 
third plaintiff, who was examined as P.W.1, has 
admitted that the family of his great-grand-father 
had several properties at Madurai and they were 
divided under the partition deed dated 29.1.1916, 
marked as Ex.B-1. That partition was between 
Nannayya Bagavadar and his four brothers. The 
partition deed referred also to properties in Panruti 
and Pondicherry. Nannayya was given properties 
in Madurai as well as Pondicherry. Admittedly, 
almost all the marriages in the family were held at 
Madurai. The wives of P.W.1 and his brothers 
belong to Madurai. The sons of Nannayya Bagavadar 
got married at Madurai and all the brothers of 
Nannayya Bagavadar died at Madurai. Even if the 
positive evidence given by D.Ws.1 to 3 is ignored, 
the remaining evidence on record is sufficient to 
hold that the family belonged to Madurai and 
owned several properties at Madurai. The learned 
District Judge has accepted the evidence of D.Ws.1 
to 3 and we do not find any reason to differ from 
him. The evidence shows that the family was adopt- 
ing the customs prevailing in Madurai. Excepting 
the fact that Nannayya Bagavadar had several 
properties in Pondicherry in addition to his prop- 
erties in Madurai, there is absolutely no evidence 
on record to prove that Nannayya Bagavadar or 
his ancestors adopted the customary Hindu Law 
prevailing in Pondicherry at any time. The fact 
that Nannayya Bagavadar was born in Pondich- 
erry and was a French National as held by the 
Division Bench on the prior occasion, will not 
prove by itself that the customary Hindu Law 
prevailing in Pondicherry would apply to the par- 
ties. 

10. The recitals in the documents between Nan- 
nayya Bagavadar and his sons afford overwhelm- 
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ing evidence that Nannayya Bagavadar and the 
members of his family were only adopting the 
Hindu Law which prevailed in the other parts of 
the country and not the special customary law 
prevailing in Pondicherry. Even Ex.A-1, the cru- 
cial document in this case, dated 17.2.1949 de- 
scribes the parties thereto as Sourashtra Brah- 
mins. In order to appreciate the circumstances 
under which Ex.A-1 was brought into existence, it 
is necessary to look into the terms of Ex.A-32 or 
Ex.B-15. The said document bears the date 2.3. 1949. 
It isa deed of partition between Nannayya and his 
three sons including the first plaintiff. It is recited 
that the parties thereto formed a Hindu undivided 
family carrying on business and the karta of the 
family was Nannayya. As the Karta wanted to 
bring about a family arrangement even during his 
life time, so that the members of the family could 
live in amity and peace and the sons could develop 
their prospects, the document was brought about. 
The Tamil expression used in the documentis very 
significant and it reads “ “ The exact 
translation of the said expression in English is 
“family arrangement”. It is also recited that the 
said arrangement is brought about by consulting 
certain mediators who were acquainted with the 
family for quite a long time and who were inter- 
ested in the welfare of the family. The said media- 
tots had attested the document. According to the 
document, in accordance with the decisions of the 
mediators, certain properties were divided already 
and the balance was being divided under the docu- 
ment. Only one property, which was set out in 
Schedule E’, was reserved to be divided later by 
another document. In that Schedule, a reference is 
made to the partition between Nannayya and his 
brothers effected in January, 1916. There is a 
further recital in the document that thereafter the 
parties will have only blood relationship and no 
common interest in any property and no recourse 
to each other. The recitals in the said document 
clearly point out that Ex.A-1 was also brought 
about as a result of the family arrangement. A 
close proximity in the dates ofexecution of the two 
documents and the recitals in the later document 
referring to the earlier petition, prove beyond 
doubt that both the documents are only part of the 
same scheme of family arrangement. The parties 
thought fit to have one document for the proper- 
ties situated in Pondicherry under Ex.A-1 and 
another document for the properties situated in 
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Madurai under Ex.A-32. Unless both the docu- 
ments are read together, the court cannot have a 
complete picture of the family and justice cannot 
be done. - 

11. Unfortunately, the document was not exhib- 
ited when the suit was disposed of in the first 
instance. When the appeal was pending in this 
Court in A.S.No.150 of 1976, petitions were filed 
by the appellants in C.M.P.Nos.8890 of 1977 and 
1437 of 1980 for permission to file some docu- 
ments as additional evidence. One of the docu- 
ments sought to be filed was the partition deed 
dated 2.3.1949. The Division Bench passed an 
order in the petitions along with the judgment in 
the appeal and held that in view of the conclusion 
reached in the appeal, there was no necessity or 
justification for permitting additional documents 
as evidence. Hence, the Bench dismissed the peti- 
tions. After remand, the partition deed was alone 
marked on both sides. In the memorandum of 
grounds of appeal, a contention is raised by the 
appellants that the court below ought not to have 
marked Ex.A-32 or Ex.B-15, as this Court dis- 
missed the petitions for filing additional evidence. 
That contention is obviously untenable. This Court 
did not find any necessity to admit additional 
evidence, as the matter was being remitted to the 
trial court. There was no restriction in the remand 
order against the marking of further evidence in 
the trial court. The powers of the trial court were 
in no way curtailed by this Court in the said order. 
In order to decide the question of estoppel, which 
the Bench directed the trial court to decide, the 
said document is absolutely necessary and the 
court below is fully justified in marking the same. 
Significantly, both the parties wanted to file the 
copies and copies are marked on both sides as 
Ex.A-32 and Ex.B-15. 

12, We have no hesitation to hold that Exs.A-1 and 
A-32 form part of the same family arrangement 
under which valuable properties are allotted to 
the three sons of Nannayya. He retained some 
properties for his share, which at that time were of 
less value than those allotted to the sons. It is seen 
from Ex.A-1 that the properties allotted to each 
son worth Rs.1,34,056 at that time. Under Ex.A- 
32 each of the sharers got properties worth Rs.7.500. 
No doubt, the value of the properties retained by 
Nannayya under Ex.A-1is not mentioned therein. 
But, the properties disposed under Exs.A-3, A-4, 
and A-5 in favour of the daughters and grand- 
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children were valued at Rs.26,000, Rs.22,000 and 
Rs.50,000 respectively in 1959, 1960 and 1961. 
Whatever might have been the value of the prop- 
erties retained by Nannayya, it goes without saying 
that the parties entered into an arrangement 
consciously, with a view to avoid any future dis- 
pute regarding division ofthe same and Nannayya 
took care to secure an undertaking from his sons 
that they would not question the terms of/the 
document and that he could dispose of the prop- 
ertics retained for his share according to his wishes. 
The relevant portion of Ex.A-1 is extracted in 
Tamil in the judgment of the trial court. The 
official translation of the last part of thedocument 
reads thus: 
“The said three coparceners shall enjoy and 
dispose of every one in full ownership from 
this day, the properties bequeathed. 
They have declared by these presents that even 
though they would be more or less value in the 
estimation of the properties allotted to each 
one of them they do not see any inconvenient 
they do accept these properties at the State 
where they are at present and they would not _ 
raise any objection nor they file any suit. 
At this moment we the aforesaid three namely, 
(1) Sundararaja Bhagavathar, (2) Kasturi Ranga 
Bagavadhar, (3) Srinivas Bagavathag accept of 
our own accord and in very fairness the prop- 
erties shared out every one of us by our father, 
declare that we have already taken possession 
ofour properties and we do not see any dispute 
to that effect and we witness to our father our 
keen gratitude. Further we manifest our full 
consent that our father disposes ofas he wishes 
all the otner properties except those which 
have been allotted to us by him and we bind 
ourselves also not to raise any dispute in this 
connection. 
As my eldest son Sundararaja Bagavathar re- 
tires himself from the business after having 
received his full share through partition the 
textiles shop No.152 at Pondicherry Bharathi 
Street the articles and the textiles which are 
there shall become the property of my second 
son Kasturiranga Bagavathar and of my third 
son Srinivasa Bagavathar. Moreover all the 
amounts which should come to thesaid shop as 
wellin my nameas in the name of the said shop. 
T.S.Nannayya Bagavathar and sons have been 
included in the shares allotted to the said 
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_ Kasturiranga Bagavathar and Srinivasa Baga- 
vathar we subrogate them by these presents in 
all our rights in order that both of them pro- 
ceed themselves to recover the amounts due. 
Both of them undertake further to pay them- 
Selves the debts due in the name of the said 
business firm. But T.S.Nannayya Bagavathar 
and my son Sundararaja Bagavathar will not 
have any action nor any connection with the 
debts due to the said shop nor with the debts 
due by these shops relating to the business. 
My son Sundararaja Bagavathar and myself 
having consented to it, we surrender by these 
presents all our rights to the said Kasthuri 
Ranga Bagavathar and Srinivasa Bagavathar 
to recover themselves all the amounts due to 
the said shop, deliver receipts and discharge 
for these sums and give withdrawal and to 
agree thestriking of the mortgages in the office 
of the Registrar of Mortgages”. 

13. The document calls itselfas a deed of donation 
containing anticipatory partition. Obviously, the 
parties thought that the document being one with 
reference to the properties in Pondicherry and 
presented for registration at Pondicherry, should 
bear a name recognised by French Law. The learned 
trial Judge has found that a document of this kind 
is unknown to French law. Strictu sensu it may not 
be possible to bring the document within the 
scope of French Law, but to some extent an anal- 
ogy can be drawn to a petition contemplated by 
Art.1075 of the French Civil Code. Under that 
Article, the father, the mother and the other 
ascendants, may distribute and partition their prop- 
erty between their children and descendants. Under 
Art.1076, such partitions may be made either by 
instrument inter vivos or by Will. It is well-known 
that in French law, the sons do not have any share 
in the property during the life time of father. 
When Art.1073 provides for a partition by the 
father or the mother, it is obviously to prevent 
family quarrels and it can be easily described as 
anticipatory partition as has been done by Nan- 
nayya Bagavadhar and his sons. In 1949 when the 
parties entered into the partition, Nannayya was 
70 years old and there was no chance of his beget- 
ting a son thereafter. So, he thought fit to enter 
into a partition with his three sons, who would be 
the only heirs of his on his death as the law stood 
at that time. Hence, he called it an anticipatory 
partition. The parties also thought perhaps that 
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with reference to the properties in Pondicherry, 
the French Law would apply and the sons had no 
interest during the life time of the father and they 
could not claim a right to partition. Hence, they 
described it as a donation containing anticipatory 
partition, though they described themselves as 
Hindu coparceners. That might account for the 
nomenclature of the document. 
14. With reference to a partition under Art.1075 
of the French Civil Code, it is provided by Art.1079 
that it may be impugned on the ground of unfair- 
ness. There is no such attack in this case against 
Ex.A-1. But, the contention of the appellants is 
that the undertaking given by the sons that they 
would not question the terms of the document and 
they consent to the disposal of the properties 
retained by the father according to his liking, is not 
valid. For this purpose, reliance is placed on Art.791 
of the Code Civil. According to the said Article, 
the succession of a living person cannot be dis- 
claimed and future rights which one may have in 
such a succession, cannot be alienated. Learned 
Counsel for the appellants refers to Jurisprudence 
Generale Delloz and the following annotations 
under the different Articles of Nouvesu Code 
Civil: 
“Article 791, Note No.4: Hence, the condition 
imposed in a Donation to a reserved heir to 
renounce his claims under the provisions of 
law regarding disposable quota is void. 
Article 900, Note No.1: Whereas according to 
the terms of Art.1172 of the present Code, the 
impossible conditions those contrary to law or 
good morals are null and void and they nullify 
the agreement itself, in the gratuitous disposi- 
tions under the terms of Art.900 the condition 
alone is null and void and agreement remains 
valid. 
Article 921, Note No.49: The reserve heir may 
while accepting the succession, renounce to 
sue for reduction, such renunciation is valid. 
Ibid Note No.50: The renunciation should be 
made after the opening of the succession. 
Ibid Note No.51: Therefore the agreements 
prior to the opening of succession cannot prevent 
the reserve heirs to claim their reserve and 
thereby the reduction of gratuitous disposals 
exceeding the same. 
Article 1079, Note No.40: The partition by the 
ascendant is in the nature of a donation and 
hence the father cannot by such partition much 
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less by any other way openly or indirectly, 
infringe on the law of reserve.” 
Attention is also drawn to Delloz - Nouvesu 
Repertiorire, De Droit, Deuieme Edition 1964, 
page 457, Note No.29, which reads: 
“The absolute nullity is characterised by the 
fact that it cannot be got over by the consent of 
the interested parties. It is therefore impos- 
sible for those from whom the void deed ema- 
nates, to ratify the same.” 
Learned counsel also drew ourattention to Delloz 
Novesu Repertoire De Droit, Deuxiome edition, 
1965, Notes 1236 and 1237 at page657, which read 
as follows: 
“Note 1236: The civil code prohibits agree- 
ments in respect of future succession that is to 
say agreements relating to succession not yet 
open. It attaches great importance to that 
prohibition and lays down a series of provi- 
sions-Arts.943, 1130(2), 1389, 1600, 1837, 
2129(2). 
Note No.1237: The nullity which is attached to 
the prohibition is in the nature of public 
policy, it is therefore absolute may be raised by 
any interested person and even be taken cogni- 
sance,” 
15. It is argued that though the donation of prop- 
erties to the three sons under Ex.A-1 is valid, the 
recitals that the sons’ consent to the father’s dis- 
posal of the remaining properties are void, even if 
they are treated as conditions for the donation. 
There is a basic fallacy in the contention. While on 
the one hand the appellants claim that the parties 
were governed by the customary Hindu Lawwhich 
prevailed in Pondicherry in 1876 and the quotite 
disponible share of Nannayya was only 1/8th, on 
the other hand, they rely on the Code Civil, which 
was not applicable to the parties according to 
them, for the purpose of deciding the disposable 
quota. The appellants cannot blow hot and cold 
and claim for one purpose that the Code Civil 
would apply and at the same timecontend that the 
same would not apply and the customary law 
would alone apply. If according to the appellants 
the Code Civil was not applicable to the parties, 
which was the ultimate claiming the final plaint 
after all amendments were carried out and which 
was upheld by the Division Bench on the earlier 
occasion, it is not open to them to invoke at this 
Stage, the provisions of Code Civil and contend 
that there could he no relinquishment of future 
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rights or that the rule of estoppel would not apply | 
to the parties. 

16. There is no evidence on record to show that the 
customary Hindu law which prevailed in Pondich- 
erry did not recognise family arrangement or ex- 
cluded any rule of estoppel. In the absence of any 
material being placed before me, we hold that 
there was no bar to family arrangement among the 
members of Hindu co-parcenary under the cus- 
tomary Hindu Law obtaining in Pondicherry. In 
such family arrangementitis quite possible for the 
members of the co-parcenary to agree that they 
would not make any claim to any other family 
property thereafter. Hence, the undertaking given 
by the first plaintiff and his brothers in Ex.A-1 is 
valid and enforceable and it is not open to them to 
challenge the dispositions made by Nannayya 
Bagavathar in favour of his daughters and grand 
children. 

17. Even if the Code Civil applies, the claim of the 
plaintiffs has to far because of the provisions of 
Art.1340 thereof. Under the said Article, if the 
heirs or assignees of a person who has made a 
donation inter vivos confirm, or ratify, or carry it 
out voluntarily after his death, they thereby 
impliedly relinquish their right to have it declared 
void either for being irregular in form or for any 
other reason. In the present case, the first plaintiff 
brought about a partition between himself and his 
sons with reference to the properties which he 
obtained: under Ex.A-1 and other properties 
acquired by him with the income from such prop- 
erties and the said document is marked as Ex.A-9 
dated 24.12.1964 corresponding to Ex.B-10. It 
refers expressly to Ex.A-1, dated 17.2.1949. The 
contentions raised by defendants 1 and 2 that 
Ex.A-9 would amount to ratification of the terms 
of Ex.A-1 by the first plaintiff and his sons 
deserves acceptance. That document has come 
into existence after the death of Nannayya 
Bagavathar, Le., after the opening of the succes- 
sion. Nodoubt, it is after the institution of the suit, 
but there is no recital in the document that it is 
without prejudice to the claims made in the suit. 
Hence, the view taken by the trial court that the 
plaintiffs are not entitled to challenge the disposi- 
tion of the properties by Nannayya Bagavathar in 
favour of his daughters and grand children is 
correct and has to be upheld. 

18. In this context, the judgment of the Supreme 
Court in Gulam Abbas v. Haji Kayyam Ali, A.E.R. 
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1973 S.C. 554, on which reliance is placed by 
learned counsel for defendants 1 and 2, is conclu- 
sive. In that case, the family was governed by 
Muslim Law. The properties belonged to one 
Kadir Ali Bohra, who died on 5.4.1952, leaving 
behind five sons and a daughter and his widow as 
his heirs. He had incurred debts heavily and during 
his life time, three of his sons, who were defen- 
dants 1 to 3 in the suit, came to his rescue so that 
the property may be named. They paid up the 
debts and the other two sons executed documents 
acknowledging receipt of some cash and movable 
properties as consideration for not claiming any 
rights in future in the properties set out in the 
documents. The question before the court was 
whether by reason of the execution of the docu- 
ments they were estopped from claiming their 
share in the properties after the death of Kadir 
Ali. The Apex Court held that the rule of estoppel 
would operate and the two brothers were pre- 
vented from claiming any right to inheritance 
which accrued to them on their father’s death. The 
following statement of law is relevant for the 
purpose of this case: 
“14. As we are clearly of opinion that there is 
nothing in law to bar the application of the 
principle of estoppel, contained in Sec.115 of 
the Evidence Act, against the plaintiff and 
defendant No.4, upon the totality of facts found 
by the final court of facts, which were appar- 
ently accepted by the High Court, it is not 
necessary for us to deal at length with the 
question whether the facts found could give 
rise to the inference ofa “family settlement” in 
a technical sense. 
15. It is true that in Latafat Hussain’s case, 
ALR. 1936 All. 573, Suleman, C.J., had ob- 
served that the conclusion of the Subordinate 
Court, that there had been an arrangement 
between a husband and a wife” in the nature of 
a family settlement which is binding on the 
plaintiff’, was correct. This was held upon 
circumstances which indicated that a husband 
would not have executed a deed of wakf if the 
wife had not relinquished her claim to inheri- 
tance. In other words, an arrangement which 
may avoid future disputes in the family, even 
though it may not technically be a settlement 
or definition of actually disputed claims, was 
referred to broadly as a family arrangement”. 
It was in this wide sense that, in the case before 
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us also, the first appellant court had consid- 
ered the whole set of facts and circumstances 
examined by it to be sufficient to raise the 
inference of what it described as “a family 
settlement”. 
16. As our law relating to family arrangements 
is based on English law, we may refer here to a 
definition of a family arrangement in Halsbury’s 
Laws of England, 3rd Edn. Vol.17, P.215-216 
where we find; = 
“A family arrangement is an agreement 
between members of the same family intended 
to be generally and reasonably for the benefit 
of the family either by compromising doubtful 
or disputed rights or by preserving the family 
property or the peace and security of the family 
by avoiding litigation or by saving its honour”. 
We also find there:” The agreement may be 
implied from a long course of dealing, but it is 
more usual to embody or to effectuate the 
agreement in a deed to which the term ‘family 
arrangement’ is applied”. It is pointed out 
there; “Matters which would be fatal to the 
validity of similar transactions between strang- 
ers are not objections to the binding effect of 
family arrangements.” 
17. As we have already indicated, it is enough 
for the decision of this case that the plaintiff 
and defendant No.4 were estopped by their 
conduct, on an application of Sec.115, Evi- 
dence Act, from claiming any right to inheri- 
tance which accrued to them, on their father’s 
death, covered by the deeds of relinquishment 
for consideration, irrespective of the question 
whether the deeds could operate as legally 
valid and effective surrenders of their spes 
successionis. Upon the facts and circumstances 
in the case found by the courts below we held 
that the plaintiff and defendant No.4 could 
not, when rights of inheritance vested in them 
at the time of their father’s death, claim these 
as such a claim would be barred by estoppel.” 
19. The above ruling is sought to be distinguished 
by learned counsel for the appellants on the ground 
that there is an express prohibition in the custom- 
ary Hindu Law of Pondicherry restraining the 
owner of properties from disposing ofanything in 
excess of 1/8th share and there is no such prohibi- 
tion in Mahommedan Law. The argument is falla- 
cious. The question is not whether the propersitus 
had a power of disposal but whether the rule of 
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estoppel would operate as against the person who 
has relinquished a future right. The principle 
enunciated by the Supreme Court in the above 
ruling would apply on all fours to this case and the 
three sons of Nannayya Bagavathar are barred by 
the rule of estoppel from challenging the disposi- 
tions made by Nannayya Bagavathar from out of 
the properties rctained by him for his share. 

20. The matter can be viewed from another angle 
also. Under Ex.A-1 a partition is effected and each 
of the three sons is allotted valuable properties 
equally. It is not clear from the evidence on record 
whether the properties retained by Nannayya ware 
of the same value. No doubt we have already 
referred io the value given in the subsequent 
documents of the propertics dealt with therein 
and pointed out that what was retained by him was 
of lesser value than that given to the three sons. 
The learned trial Judge had in his judgment on the 
first occasion dated 2.1.1975 set out the value of 
the properties as at the time of suit as determined 
by the expert valuers. That would not be helpful in 
determining the value of the share retained by 
Nannayya in 1949. It is quite possibte io take the 
view that the document allots properties to the 
three sons of such value as they would get ulti- 
mately as forming part of the reserve and Nan- 
nayya retained the disposable quota fur his share 
and took care to obtain the consent of the sons for 
disposing of the same. Tn other words, the father 
effected a partition of the reserve and retained the 
quotiti disposible. In fact, in Ex.A-3, dated 17.3.1959 


under which he gave certain propertiés to the first . 


defendant, he referred to the same in the preamble 
` as “donation inter vivos upon his disposible capa- 
city”. The properties dealt with in the document 
were valued at. Rs.26,000 which was very much 
within his disposable quota. Thus, the three sons 
having taken their shares in the reserve inadvance 
and given thcir express consent to the disposition 
of other properties reserved under the cisposable 
quota with their father, cannot make a claim that 
the properties given to them under Ex.A-1 would 
absorb the disposable quota and the remaining 
properties should be treated as reserve, in which 
they, according to them, were entitled to exclusive 
shares. 

21. Thus, viewing from any angle, the claim of the 
plaintiffs is wholly unsustainable and the learned 
District Judge has rightly rejected the same. 

22. It is now necessapy to make a reference to a 
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fallacy contained in the judgment of the Division 
Bench rendered on the earlier occasion in 
A.S.No.150 of 1976. The law which prevailed in 
Pondicherry was set out clearly in the judgment of 
the trial court on the first occasion and it was 
pointed out that a two tier system of civil status 
was applicable to French nationals even prior to 
the promulgation of code civil was confirmed by 
Arrete dated 6.4.1819 namely one, the statute as 
defined in Code Civil, ie., the French personal 
Law which was the ordinary law and two, the local 
status which could be Hindu and Mahommedan 
customs as they prevailed in Pondicherry at that 
time, which was the exceptional law. The trial 
court also pointed out that the first status was 
applicable to all French nationals of French ori- 
gin, their descendants, foreigners who acquired 
French nationality and French indigenous people 
who renounced their personal status and prayed 
for being covered for the future by the French 
Code Civil and the second status was applicable 
miy to the remaining indigenous people. It was 
clearly stated that the exceptional law which was 
neither the French Law nor the Hindu Law 
applied in the other parts of the country, but a 
tocal custom should be restricted to those who 
were recognised as following that custom from 
generation to generation and not extended to 
others as a law of general appliance. It was further 
stated that the assurance given by the French 
Government the time of the French settlement 
and reiterated in Art.3 of Arrete dated 6.4.1819 
could apply only to the indigenous stock of popu- 
lation, which was brought under French power by 
force or treaty with local Indian princes and not to 
British people who acquired French nationality 
individually and out of their will. The Division 
Bench accepted the statement of law found in the 
judgment of the trial court that there was a two tier 
system of civil status applicable to French nation- 
als even prior to the promulgation of Code Civil. 
But, after holding on the facts that Nannayya was 
a French national because of his birth in Pondich- 
erry, the Bench took the view that it was necessary 
for the parties to prove that Nannayya’s parents 
were of indigenous stock and stated the proposi- 
tion of law as follows: 
“Once Nannayya Bagavadar in found to be a 
French national, then the customary Hindu 
Law applicable to Hindus in Pondicherry will 
automatically apply to the estate of Nannayya 
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Bagavadar.” 
With great respect to the learned Judges, we must 
pointout that the proposition is erroneous. Once 
the two tier system in civil status is recognised, it 
cannot be held that all Hindu nationals would be 
governed by the customary Hindu law of Pondich- 
erry. As rightly held by the trial court, the custom- 
ary law is applicable only to those Hindus who 
were adopting the customary law prevailing in 
Pondicherry and it would not apply to Hindus who 
did not choose to change their personal law which 
as applicable to them in the place of their origin. 
When admittedly the parties were Sourashtra 
Brahmins belonging to Madurai, the normal pre- 
sumption in Hindu Lawis that they were governed 
by the personal law which was prevalent in Madu- 
rai, unless there is evidence on record to prove 
that the family had adopted the customary law 
prevailing in Pondicherry. It is not as if the family 
had been living in Pondicherry for several genera- 
tions. The best that could be said on the evidence 
is that Nannayya Bagavathar’s father had some 
properties in Pondicherry in addition to his pro- 
perties in Madurai and Nannayya Bagavathar was 
born in Pondicherry. The fact that almost all the 
marriages in the family had taken place in Madu- 
raiand all the brothers of Nannayya died at Madu- 
rai, would only show that the family had not given 
up their place of origin, even ifitassumed that they 
had migrated to Pondicherry. Even in the event of 
a migration by a Hindu from one territory to 
another, the personal law is carried by him and he 
will be governed thereby. In Mayne’s Hindu Law 
& Usage, 12th Edition at page 72, the following 
passage is found: 
“It becomes the personal law, anda part ofthe 
status of every family which is governed by it. 
Consequently, where any such family migrates 
to another province, governed by another law, 
it carries its own law with it, including any 
custom having the force of law.” 
23. In Mallathi Anni v. Subbaraya Mudaliar, L.L.R. 
24 Mad. 650, a Division Bench of this Court held 
that migration by the widow of a Hindu subject of 
French India to British India, and acquisition of 
British Indian domicile, does not change the char- 
acter of the estate held by the widow, and if she 
does not adopt the system of law prevalent among 
Hindus in British India, the property inherited by 
her from her husband will be held by heraccording 
to the customary law of French India. 
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2A. In P.S.Venkataraman v. Srimathi A.S.Janaki, 
(1939)1 M.LJ. 520, Justice Venkataramana Rao 
referred to the passage in Mayne’s Hindu Law 
extracted above and observed, 
“Therefore in every case where the question 
arises what is the law by which a person is 
governed, regard should be had to the law of 
the class or family to which he belonged. Of 
course, if he did not belong to any particular 
class or family it would be the general doctrine 
of Hindu Law prevalent in that province wherein 
he resided. Once it is determined what the 
personal law of a person is, it will continue to 
be of obligatory force on him”. 
The learned Judge held that where à person 
migrates from one part of India to another, prima 
facie, he would carry his personal law, but it would 
also be open to him to renounce that law and be 
governed by the law prevailing in the locality to 
which he had migrated, but that must be affirma- 
tively proved. He held that it must be distinctly 
shown that the person had intended to changeand 
in fact changed his personal law. 
25. Unfortunately, the relevant facts of this case 
and the recognition of a two tier system in the civil 
status in Pondicherry were overlooked by the 
Division Bench when they held that Nannayya 
Bagavathar was governed by the customary Hindu 
Law of Pondicherry merely because he was a French 
National by birth. No doubt the parties have not 
challenged the judgment of this Court and we are 
also bound by thesame, as it will prevail among the 
parties in this Court. 
26. However, the only point decided on the earlier 
occasion by the Bench was that the disposable 
quota of Nannayya was 1/8th share in accordance 
with the customary iaw. The Bench had no occa- 
sion at that time to decide whether the family had 
adopted the customary Hindu Law of Pondicherry 
in its entirety and whether it had a family custom 
incertain matters which could supersede the local 
customary law. We have already referred to the 
relevant facts which prove that the family had its 
origin near Madurai and Nannayya had his moor- 
ings continuing there. Ex.A-32, Ex.A-1 and Ex.A- 
9 prove that the family was following the coparce- 
nary system recognised the rights of the sons even 
during the life time of their father. Hindu Law 
recognises the validity of such family customs 
applicable to particular family only. The following 
passage in paragraph 39 at pages 51 and 52 of 
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Mayne’s Hindu Law and Usage, (12th Edition) 
States the law succinctly: 
“The above cases scttle a question, as to which 
there was at first some doubt entertained, viz., 
whether a particular family could havea usage 
differing from the law of the surrounding dis- 
trict applicable to similar persons. In one case, 
the Privy Council observed; “Custom binding 
inheritance in particular family has long been 
recognised in India (see Soorendranath Roy v. 
Heeramonee Buramoneah, (1868)12 M.I.A. 91,) 
although such a custom is unknown to the law 
ofthis country, (England), and is foreign to its 
spirit, Custom affecting descent in certain areas 
or customs affecting rights of inhabitants of a 
particular district are perhaps the nearest 
analogies in this country. But in Englana; ifa 
custom were alleged as applicable to a particu- 
lar district, and the evidence tendered in its 
Support proved that the rights claimed had 
been enjoyed by people outside the district, 
the custom would fail. This principle, however, 
it seems to their Lordships, ought not to be 
applied in considering such a custom as the 
one claimed here since, if the custom were in 
fact well established in one particular family, 
whether it were enjoyed or not by another 
family would not affect the question, since the 
custom might be independent in each case, and 
the evidence would not establish that the cus- 
tom failed by reason of the inability to define 
the exact limits within which it was to be found 
when once it was established that within cer- 
tain and definite limites, it undoubtedly 
existed”. 
27. Reference is made to the rulings of the Privy 
Council in Sodrandranath Roy v. Heeramonee 
Buramoneah, (1868)12 M.S.A. 91 and Abdul Hus- 
sain Khan y. Bibi Sono Dero, (1917)45 IA. 10. The 
learned author has also said that the breach of a 
custom in a particular instance need not destroy 
the custom which may continue to be applicable 
and the once of proving discontinuance will be 
upon the person sitting up. It is also stated that 
where a family custom is proved to exist, such a 
custom supersedes the general Hindu Law which, 
however, regulates all beyond the custom. Refer- 
ence is made in the foot-note to Neel Kiste Deb v. 
Beer Chundra Thakoor, (1869)12 M.A. 523 and 
Shibu Prasad Singh v. Prayag Kumari Debi, (1932)51 
LA. 331. 
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28. The decision of the Privy Council in Balkisan 
Devohand v. Kunjalal Hiralal Agarwala, 58 M.LJ 
358: 122 I.C. 1: ALR. 1930 P.C. 233, is also rele- 
vant in this context. In that case, the question 
related to the validity of an adoption by a widow. 
The parties were settled in Bombay presidency 
and the property in dispute was also there and the 
Mayukha Lawwas applicable in the locality. It was 
in evidence that the ancestors of the parties con- 
cerned came Originally from Delhi where Mithila 
School of Hindu Law was prevalent. It was found 
on the evidence that the family was maintaining 
the old.customs which were prevailing in Delhi. 
The Privy Council held that the Banares School of 
aw applied to the case. The relevant passage in the 
judgment reads thus:- 
“The first point arises in this way. The property 
was, as stated, within the Presidency of Bom- 
bay, and “within that Presidency it would be 
possible to establish adoption without proving 
that the widow had express authofity for that 
purpose; but that would not be the case within 
the School of Banaras, whose law was appli- 
cable in the District of Delhi, from which it is 
said that the ancestors of the husband of the 
widow originally came. In this caseit is only the 
existence of the power and not the perform- 
ance of the ceremony that is questioned and it 
is therefore, only essential to see whether or 
not that statement was established. The evi- 
dence upon it is undoubtedly slight; but there 
is some evidence which,in their Lordships’ 
opinion, is sufficient to show that that was the 
origin ofthe family. There is the definite state- 
ment that the old customs prevailing on the 
Delhi side were still good among the family, 
and, in their Lordships’ opinion, that can only 
be properly referable to the fact that those 
customs had been introduced into their pres- 
ent place from Delhi, whence they had origi- 
nally sprung.” 
29. Of course, there is no specific plea as to the 
existence ofa family custom superseding the local 
customary Hindu Law of Pondicherry. But the 
actual plea is much wider and it will impliedly 
contain the narrower plea. The written statement 
refers expressly in more than one place to the 
original nativity of Nannayya and his ancestors 
and contends that the Hindu Lawas applicable in 
the Indian territory will apply to this case. This 
Court has negatived that larger plea in the 


Il) Anandan v. Ayyanna Gounder 


judgment in A.S.No.150 of 1976. It ıs not possible 
for the parties to get over the same in this Court. 
But, there is no bar against the court considering 
the availability of a family custom while consider- 
ing the question of estoppel which was left open by 
this Court on the earlier occasion to be decided by 
the trial court. The trial court is, therefore, well 
within its bounds in discussing the evidence on 
record and coming to a conclusion on the exis- 
tence of a family custom vis-a-vis the doctrine of 
estoppel which arises out of the deed dated 17.2.1949 
between Nannayya and his three sons. 

30. In Thirumalai Iyengar v. Subba Raja, (1962)1 
M.L.J. 193, Jagadisan, J. held that ‘the duty of the 
court is to give effect to the inference to be drawn 
from the evidence on record and it is not pre- 
vented from recording a finding which may not be 
consistent with the pleadings of either party ina 
suit”, With respect, we agree with the learned 
Judge and held that the principle is applicable in 
this case. 

31. Thus, there is no error in theapproach made by 
the learned trial Judge and he has not in any way 
contravened the remand order. We concur with 
him fully in the view that the plaintiffs are estop- 
ped from questioning the dispositions made by 
Nannayya under Exs.A.3, A.4 and A.5 in favour of 
his daughters and grand-children. 

32. There is no merit in the appeal, which has to 
suffer dismissal. Accordingly, the appeal is dis- 
missed with costs of defendants 1 and 2, who are 
respondents 8 and 9 in the appeal. 

33. The 6th defendant, who in her written state- 
ment left the matter to the decision of the court 
has filed a memorandum of Cross-objection chal- 
lenging the findings of the trial court on the family 
custom and estoppel. It is highly doubtful whether 
such a memorandum of cross objections which is 
not directed against the appellants is maintain- 
able in law. It is not necessary for us to decide the 
same in this case. We have found against the 
appellants on merits. The memo of cross-objec- 
tions raising the same contentions as in the appeal 
memo is equally unsustainable. It is dismissed 
without costs. 


BS. Appeal and memo of 


cross-objections dismissed. 


493 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 
A.A.O.Nos.496 and 497 of 1993 30th June, 1993. 


N.Anandan ...Appellant 
vV. 
Ayyanna Gounder, Memorial Trust represented 
by its Trustee, C.B.Nanjappan and others 

... Respondents. 


(A) Civil Procedure Code (V of 1908), Sec.92 (1) 
and O.1, Rule 8 - Relevant scope - Leave of court, if 
condition precedent for suits under. 

Sec.92(1), Civil Procedure Code only says 
‘having obtained leave of the court may 
institute a suit’. So, it is clear that ‘leave is a 
condition precedent for the institution of such a 
suit. The language used in O.1, Rule 8(1)(a) is 
as follows: “One or more of such persons may, 
with the permission of the court Sué...........0 ‘It 
must also be noted that the permission spokes 
to the order, Rule 8, Civil Procedure Code is 
not and has also not been held to be a condition 
precedent as in the case of leave under Sec.92, 
Civil Procedure Code. Permission under O.1, 
Rule 8, Civil Procedure Code may be granted 
even after the institution of the suit and even at 
the appellate stage by allowing an amendment if 
such amendment does not materially change the 
nature of the suit. [Para. 4] 
(B) Civil Procedure Code (V of 1908), O.1, Rule 
8(2) - Issue of notice of institution of suit - Implied 
permission to file suit, if can be inferred from. 

The permission referred in Clause 2 of Rule 8, 
O.1, Civil Procedure Code is the permission of the 
court under clause 1 of thesaid Rule which may be 
sought for by a plaintiff. So, only after permission 
spoken to under Clause 1 is given the court gives 
notice of the institution of the suit to all persons 
inferred. So, when the court gives such notice, it 
can be inferred that the above said permission has 
been granted by implication. [Para. 6-B] 
(C) Civil Procedure Code (V of 1908), Sec.92 (1), 
0.39, Rule 1 and O.40, Rule 1 - Application for leave 
under Sec.92 pending - Order for appointment of 
receiver to protect and preserve the suit trust proper- 
ties if can be made - Temporary injunction, if can be 
granted. 
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An order for appointment of receiver to protect 
and preserve the suit trust properties could be 
made by a court even pending disposal of the 
application for leave under Sec.92, Civil Proce- 
dure Code. No doubt, in contract, it may also be 
noted that the language of O. 39, Rule 1, Civil 
Procedure Code indicates that the temporary in- 
junction thereof can be granted: only in a suit the 
said rule begins by saying, where in any suit, it is 
proved......... [Paras. 8 & 8-A] 
(D) Civil Procedure Code (V of 1908), Sec.92 - 
Application for leave to sue under - Duty of court to 
pass orders without delay stressed. 

Obiter: It is very much regrettable that none of the 
learned Judges who presided over the court below 
during the period from 1989 to 1993 when the 
1.A.No.604 of 1989 was pending appears to have 
taken enough care to see that the said LA’ was 
disposed of at a very early date, very soon after the 
said I.A., is posted before it. Each of them should 
have realised that where the plaintiffs deserve 
leave to institute the suit under Sec.92, Civil Pro- 
cedure Code, but the said leave is not granted 
without any delay the suit trust might suffer very 
much if there was mismanagement by the persons 
in management of the trust, but suitable interim 
orders could not be had from the court. After all, 
if only judicial officérs apply their mind, there 
could be no difficulty at all in disposing of an 
application under Sec.92, Civil Procedure Code, 
seeking the leave. The court has only to satisfy 
whether the persons asking for leave have interest 
in the trust, whether the trust is a public trust and 
whether there are prima facie grounds for thinking 
there has been a breach of trust. [Para. 10] 
Cases referred to: 

R.Venugopala Naidu v. Venkatarayalu Naidu 
Charities, A.I.R. 1990 S.C. 444. [Paras. 3-A, 4-A] 
Executive Officer, Vadakku Valliyur Town Pan- 
chayat v. M.Mattar Mohideen, (1990)1 L.W. 638. 
[Para: 3-A] . 
Sankiah v. Vadakasi, 1980 T.N.L.J. 86. [Paras.3-A, 
6-A, 6-B] 

Sri Ram Krishna Mission v. Paramanand, A.I.R. 
1977 All. 421. [Paras. 3-A, 6-A, 6-B] 
R.M.Narayana Chettiar v. N.Lakshmanan Chet- 
tiar, ALR. 1991 S.C. 221: (1991)1 S.C.C. 48. [Paras. 
3-A, 6-C.] 

Mookka Pillai v. Valavanda Pillai, AIR. 1947 
Mad. 205: (1946)2 M.LJ. 462: 59 L.W. 707: 1947 
M.W.N. 33. [Para 4]. 
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Muthukaruppa Ethandar v. Appavoo Nadar, A.I.R. 
1943 Mad. 161: LL.R. 1943 Mad. 267: (1943)1 
M.-L-J.453: 55 L.W. 837: 1942 M.W.N. 775: 207 1.C. 
407. [Para. 4] 

Kintali China Jaganadham v. K Lammi Naidu, ALR. 
1988 Ori. 100. [Para. 7] 

Sulaiman v. S.M.Jamath, 1982 K.L.T. 790. (Para. 
7-A] 

Mohammed Ali Khan v. Ahmad Ali Khan, A.I.R. 
1945 All. 261. [Para. 7-B] 

Bai Sakri v. Bai Dhani, A.I.R. 1948 Bom. 139: 
LL.R. 1947 Bom. 784: 49 Bom.L.R. 762 (D.B.). 
[Para 7-B] 

Appeals against the Order of the Court of the 
Principal Subordinate Judge, Coimbatore, dated 
21.4.1993 and made in I.A.Nos.1511 and 1513 of 
1990 in O.S.No.1217 of 1990, respectively. 
V.Nicholas, for Appellant. 

G. Subramaniam, Senior Counsel, for 
M.B.Ramamoorthy, for Respondents. 

The Court made the following 

ORDER: The 1st defendant in O.S.No.1217 of 
1990 on the file of Sub Court, Coimbatore is the 
appellant in both these civil miscellaneous 
appeals. The said suit is one under Sec.92, C.P.C. 
for settling a scheme for the administration of the 
1st plaintiff-trust, the 1st respondent in both the 
appeals. The 2nd and 3rd respondents herein who 
arealso plaintiffs in thesuit, claim to be trustees of 
the abovesaid trust. These two C.M.As. are against 
the common order dated 21.4.1993 in three LAs. 
in the said suit including J.A.Nos.1511 and 1513 of 
1990. C.M.A.No.496 of 1993 is against the tempo- 
rary injunction order in the abovesaid ILA.No.1511 
of 1990 in the said suit restraining the appellant 
from leasing out the trust properties or collecting 
the income thereof, as Managing Trustee of the 
said Trust. C.M.A.No.497 of 1993 is against the 
order in the abovesaid 1.A.No.1513 of 1990 
appointing a Receiver to take possession of the 
suit trust properties and manage them. 

2. Respondents 1 to 3 in the C.M.As. appeared 
even as caveators and since only a point of law is 
involved in these two appeals as is indicated 
below, the appeals themselves have been taken up 
for disposal. 

3. The only submission by the learned counsel for 
the appellant in both the Appeals is that I.A.No. 
604 of 1989 filed in the suit seeking leave of the 
court under Sec.92, C.P.C. for instituting the 
abovesaid suit is still pending and no order has 
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been passed thereon so far, granting the said leave 
and that therefore, the suit itself cannot be deemed 
to have been already instituted (even though it has 
been wrongly numbered) and that hence no 
interim order could have been passed in the said 
].A.Nos.1511 and 1513 of 1990. Even though the 
said LA.No.604 of 1989 was filed as early as 29.3.1989 
and after the appellant herein filed counter therein 
as early as 13.6.1989 the court below has adjourned 
the hearing of the said J.A. “for enquiry” very 
many times, admittedly so far no order has been 
passed therein granting or refusing the said leave. 
3-A. But, what the learned counsel for the respon- 
dents 1 to 3 urges is that it should be inferred from 
certain features of the case that the said leave has 
been granted by the court below by implication 
and that there is no necessity for any formal or 
express order granting the said leave. According 
to him, one of the abovesaid features is that the 
court itself thought fit to number thesuit in 1990. 
Another feature pointed out is that in the abovesaid 
1.As., no specific objection was taken stating that 
the said I.As. could not be ordered before leave is 
expressly granted pursuant to the abovesaid 
1.A.No.604 of 1989. Yet another feature pointed 
out is that there was also amendment petition in 
the suit pursuant to the death of some of the 
parties of the suit and that the said petitions were 
also ordered. While so, all that he contends is that 
it should be inferred that the court below has 
impliedly granted the abovesaid leave. Further, 
the said counsel points out that at this late stage, 
in the interest of the trust, the appellant should 
not be allowed to set at naught the just interim 
orders that have been passed in the abbvesaid 
LAs. to protect the interests of the trust. He also 
submits that Sec.92-suit is similar to a suit under 
O.1, Rule 8, C.P.C. wherein it has been held that 
interim orders could be passed pending disposal 
of the petition under the abovesaid O.1, Rule 8, 
C.P.C. seeking permission of the court to sue in a 
representative capacity on behalf of numerous 
persons having the same interest. In this connec- 
tion, he drew my attention to the following pas- 
sage in R. Venugopala Naidu v. Venkatarayalu Naidu 
Charities, ALR. 1990 S.C. 444: 
“He has also argued that a suit under Sec.92, 
Civil Procedure Code is different from a suit 
filed under O.1, Rule 8 of Civil Procedure 
Code. We do not agree with the learned coun- 
sel.” 
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He also drew my attention to my own Judgment 
reported in Executive Officer, Vadakku Valliyur 
Town Panchayat v. M.Mattar Mohideen, (1990)1 
L.W. 638, which was also a case under O.1, Rule 8, 
Civil Procedure Code, holding that where the 
court has ordered publication of the notice of the 
application under O.1, Rule 8 C.P.C., it can be 
presumed, in view of the rulings in Sankiah v. 
Vadakasi, 1980 T.N.L.J. 86 and Sri Rama Krishna 
Mission v. Paramanand, A.LR. 1977 All. 421, that 
aconditional permission contemplated under the 
said rule has been given by implication. He also 
points out that in RM.Narayana Chettiar v. 
N.Lakshmanan Chettiar, ALR. 1991 S.C. ‘221: 
(1991)1 S.C.C. 48, it has been even held that in 
deciding the application for leave under Se¢.92, 
C.P.C., even notice of the application to the 
respondent is not necessary. While so, the court 
below has ordered the said notice in the present 
case after hearing the petitioners in the I... and 
according to the said ‘counsel, from this also it 
could be inferred that the court had granted leave 
by implication. 
4. [have considered the rival submissions. First of 
all, it must be stated that in R.M.Narayana Chet- 
tiar v. N.Lakshmanan Chettiar, AIR. 1991 S.C. 
221: (1991)1 S.C.C. 48, the Supreme Court has 
held, taking into consideration the language used 
in Sec.92 of the Civil Procedure Code, that leave of 
the court is a condition precedent for the institu- 
tion of a suit against public trust for the reliefs set 
out in the said section. (Para 17 therein). Sec.92(1), 
C.P.C. only says “........having obtained leave of the 
court, may institute a suit....... seee ” So, it is 
clear that leave is a condition precedent for the 
institution of such a suit. The language used in 
O.1, Rule 8(1)(a) is as follows: 

“One or more of such persons may, with the 

permission of the Court, SUC....... seee... $e 
It must also be noted that the permission spoken 
to in O,1, Rule 8, C.P.C. is not and has also not 
been held to be condition precedent as in the case 
of leave under Sec.92 C.P.C., Permission under 
.1, Rule 8, C.P.C. may be granted even after the 
institution of the suit and even at the appellate 
stage by allowing an amendment, if such amend- 
‘ment does ‘not materially change the nature of the 
suit. Mookka Pillai v. Valavanda Pillai, A.I.R. 1947 
Mad. 205: (1946)2 M.L.J. 462: 59 L.W. 707: 1947 
M.W.N. 33 and Muthukaruppa Efhandar v. 
Appavoo Nadar, A.I.R. 1943 Mad. 161: L.L.R. 1943 
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Mad. 267: (1943)1 M.L.J. 453: 55 L.W. 837: 1942 
M.W.N. 775: 207 I.C. 407. 
4-A. The above referred to observation of the 
Supreme Court in RVenugopala Naidu v. 
Venkatarayalu Naidu Charities, ALR. 1990 S.C. 
444 does not mean that the suit or procedure with 
reference to it under Sec.92, C.P.C. and that with 
reference to a suit under O.1, Rule 8, C.P.C. are 
same in all respects. Itonly means the said suits are 
common in so far as they both are representative 
suits. That is why, the Supreme Court also ob- 
serves immediately after the above quoted pas- 
sage cited by the learned counsel for the respon- 
dents as follows: 
“A suit whether under Sec.92, Civil Procedure 
Code or under 0.1, Rule 8 of Civil Procedure 
Code is by the representatives of large number 
of persons who have a common interest. The 
very nature of a representative suit makes all 
those who have common interest in the suit as 
parties. We, therefore, conclude that all per- 
sons who are interested in Venkatarayalu Naidu 
Charities which is admittedly a public trust are 
parties to the original suit and as such can 
exercise their rights under Clauses 13 and 14 of 
scheme decree dated September 9, 1910.” 
In the said Supreme Court case relating to a suit 
under Sec.92, C.P.C. some persons who were not 
parties to the said suit filed objection to the per- 
mission granted by the court earlier to sell the 
trust properties and sought to set aside the said 
permission. In that context only, the Supreme 
Court held that even though they were not really 
eo nominee parties they were held to be parties to 
the suitjust as in the case ofa suit under O.1, Rule 
8, C.P.C. Only in that context, the Supreme Court 
observed the similarity between Sec.92 and suit 
under O.1, Rule 8, C.P.C. both being representa- 
tive suits. The abovesaid observation by the 
Supreme Court in the said decision cannot at all 
lead to the inference that in all respects, the suit 
under Sec.92, C.P.C. and the suit under O.1, Rule 
8, C.P.C. are the same. 
5. Since thus it is clear that the leave under Sec.92, 
C.P.C. is a condition precedent to the institution 
of the suit itself, now it is to be seen whether it 
could be inferred in the present case that the said 
leave has been granted by the court below by 
implication in view of the above referred to fea- 
tures pointed out by the learned counsel for the 
respondent. The learned counsel for the appellant 
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points out that despite the abovesaid features 
there is absolutely no scope at all for any such 
inference. According to him, the reason is that not 
only the abovesaid LA.No.604 of 1989 is still pending 
the court below thought fit to order notice to the 
respondents (despite the fact that it is not incum- 
bent on the court to issue notice to the respon- 
dents in the said I.A.) and after the-counter has 
been filed by the respondents herein the court as 
Stated above, had been adjourning the case for 
“enquiry” several times, right from 13.6.1989 till 
20.4.1993, as found in the copy of the said LA. 
petition and orders thereon, shown to me. I con- 
cur with this argument since it is clear that the 
court below has yet to apply its mind as to whether 
it should grant or not, the leave under Sec.92, 
C.P.C. The fact that the court is posting the said 
LA. for “enquiry” number of times, shows that it 
has yet to apply its mind on the question at issue. 
Therefore, J agree with the contention of the 
learned counsel for the appellant that despite the 
above referred to features pointed out by the 
learned counsel for the respondents, there is no 
possibility at all for any inference being drawn to 
hold that the abovesaid leave had been already 
given by implication. 
6. In this connection, no doubt the learned counsel 
for the appellant draws my attention to the above 
referred to my own decision and points out that in 
the abovesaid decision also, it has been held as 
stated above that despite the fact that the LA. 
seeking permission under O.1, Rule 8, C.P.C. had 
been only posted for enquiry on several days and 
was only pending at the relevant time without 
order having been passed finally in the said I:A. In 
this connection, he drew my attention to the 
following passage in para.4 of the said judgment. 
“1.A.No.257 of 1989 was filed along with the 
suit seeking permission under O.1, Rule 8, 
C.P.C., the said I.A. is dated 24.5.1989. Notice 
was ordered in the said petition on the same 
day. Publication in one issue of Dinathandhi 
was also ordered. On 26.6.1989 it was recorded 
that paper publication was made. Thereafter 
the said I.A. was posted for enquiry subse- 
quently on several days and so far no order has 
been passed finally in the said I.A.” 
Despite the above fact that the LA. was only 
posted for enquiry on several occasions, I have 
held in the said decision. that it should be pre- 
sumed that a conditional permission under 
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O.1, Rule 8, C.P.C. had been given by implication, 
even though no express order granting such per- 
mission had been passed in thesaid I.A. under O.1, 
Rule 8, C.P.C. 
6-A For coming to the said conclusion I relied on 
Sankiahv. Vadakasi, 1980 T.N.L-J. 86 and Sri Ram 
Krishna Mission v. Paramanand, A.I.R. 1977 All. 
421 ofthis Court. The passage relied on in Sri Ram 
Krishna Mission v. Paramanand, is as follows: 
“Unlike 0.33, Rule 8, C.P.C. which provides 
that where the application for permission to 
sue as a pauper has been granted it shall be 
numbered and registered and shall be deemed 
the plaint in the suit, O.1, Rule 8, C.P.C., 
contemplates a suit from the very inception. It 
is true that a representative character is im- 
parted to the suit only after the requisite pro- 
cedure has been complied with; but it would be 
erroneous to hold that no suit has been insti- 
tuted.until permission has been granted by the 
court.” 
“I think that when a court issues notice onan 
application for leave under O.1, Rule 8 made 
after the presentation of the suit, it should be 
inferred that the court has by implication granted 
a conditional permission.” 
Similarly the relevant passage in Sankiah v. Vadakasi, 
1980 T.N.L.J. 86, is as follows: 
“From the circumstances of the case and from 
the fact that the court had ordered publication 
of the notice it can be presumed that the court 
had granted the necessary permission under 
0.1, Rule 8, C.P.C., on the other hand, when 
the plaintiffs have filed the necessary applica- 
tion and the court has ordered the necessary 
notice to be published in dailies, it is for the 
other residents of Chellam North and South 
Streets, if they were so inclined to have come 
and opposed the plaintiffs.” 
6-B. But, neither the above referred to my own 
decision nor the other two decisions Sri Ram 
Krishna Mission v. Paramanand, A.I.R. 1977 All 
42] and Sankiah v. Vadakasi, 1980 T.N.L-J. 86 , all 
under O.1, Rule 8, C.P.C. can be applied to the 
present suit under Sec.92, C.P.C. This is so par- 
ticularly because of what is contained in Clause 2 
of O.1, Rule 8, C.P.C. which runs as follows: 
“The court shall, in every case where a permis- 
, sionor direction is given under Sub-rule (1) at 
the plaintiff's expense, give notice of the insti- 
tution of the suit to all persons so interested...” 
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The permission referred to in the said Clause 2 is 
the permission of the court under clause 1 of the 
said Rule which may be sought for by a plaintiff. 
So, only after permission spoken to under Clause 
1 is given the court gives notice of the institution 
of the suit to all persons interested. So, when the 
court gives such notice we can infer that the abovesaid 
permission has been granted by implication. That 
is why, I have held in the abovesaid my decision 
that it should be presumed that conditional per- 
mission has been given by implication. The, said 
permission is a conditional one because as pointed 
out in Sankiah v. Vadakasi, 1980 T.N.L_J. 86, the 
defendants after they get the notice, could appear 
and oppose the application under O.1, Rule 8, 
C.P.C. and could get the said conditional permis- 
sion revoked, if they are able to convince the court 
to that effect. 
6-C. On the other hand, there is no such provision 
in Sec.92, C.P.C. Further, even without ordering 
notice, the court could grant the leave under Sec.92, 
C.P.C. though giving such notice may be a desir- 
able one as pointed out by the Supreme Court in 
R.M.Narayana Chettiar v. N.Lakshmanan Chet- 
tiar, ALR. 1991 S.C. 221: (1991)1S.C.C. 48. There- 
fore, the above referred decision under O.1, Rule 
8, C.P.C. cannot be applied to the present case 
under Sec.92, C.P.C. and it cannot be inferred in 
the present case that the leave under Sec.92 has 
been granted by the court below by implication. 
7. The next question is whether, consequent upon 
the abovesaid conclusion reached, should both 
the above referred to impugned orders in the 
abovesaid two LAs. be set aside In this regard, I 
am of the view that simply because of the abovesaid 
conclusion reached by me, the order in .A.No.1513 
of 1990 appointing a Receiver as stated above, 
cannot be set aside, though the other order in 
LA.No.1511 of 1990 granting temporary injunc- 
tion as stated above has to be set aside. This is 
because of the difference in the language used in 
0.39, Rule 1, C.P.C. on the one hand and O.40, 
Rule 1, C.P.C. which I shall presently point out. 
No doubt in Kintali ChinaJaganadham v. K Laxmi 
Naidu, A.I.R. 1988 Ori. 100, I find the following 
ge: 
“Where a suit has been registered or interim 
orders have been passed prior to the granting 
ofleave under Sec.92, thesame shall be held to 
be incompetent, invalid and non-est.” 
7-A. Butin view of the reasons I give below I think 
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that the abovesaid ruling in Kintali China Jaga- 
nadham y. K. Laxmi Naidu, A.LR. 1988 Oni. 100, 
cannot be applied to an interim order appointing 
a receiver pending the suit, under 0.40, Rule 1, 
C.P.C. I draw support for this proposition from 
the following three decisions. In Sulaiman v. 
S.MJamath, 1982 K.L.T. 790, the Kerala High 
Court has held that unlike an application for the 
issue of a commission, which contemplates the 
existence ofa suit for passing an order under O.26, 
Rule 1, an application for the appointment of a 
Receiver does not in terms of 0.40, Rule 1, C.P.C. 
contemplate an already registered suit for the 
exercise of the power thereunder and even while 
proceedings for leave under Sec.92 are pending 
and the question of leave remains undecided, it 
will be open to the court to entertain an applica- 
tion for the appointment of a receiver and dealt 
with and dispose of the same in accordance with 
the law. 
7-B. For coming to this conclusion, Kerala High 
Court relies on two decisions Mohammed Ali Khan 
v. Ahmad Ali Khan, A.I.R. 1945 All. 261 (F.B.), and 
Bai Sakri v. Bai Dhani, A.I.R. 1948 Bom. 139: 
ILL.R. 1947 Bom. 784: 49 Bom.L.R. 762 (D.B.). In 
Mohammed Ali Khan v. Ahmad‘Ali Khan, A.LR. 
1945 All 261 (F.B.), the question was whether 
while setting aside the order of the District Judge 
removing the existing Mutwalli of the suit wakf, 
and appointing another Mutwalli thereof, on the 
ground that the said order of the District Judge 
was without jurisdiction, the High Court could 
appoint a receiver to safeguard the wakf property 
of which the person appointed had taken posses- 
sion pursuant to the District Judge’s order. In the 
said decision, the following observation of Braund, 
J, was approved by the other learned Judge Wali 
Ullah, J, though the third Judge Allsop J, dis- 
agreed in that respect. 2 
“With defence, I do not share the view that this 
court, in this or any other matter involving the 
administration and care of assets, has no suffi- 
cient soisin of the subject matter of a dispute 
which is once before it, to enable it to make 
such provision as is proper for the protection 
of the estate”. 
“Jurisdiction to protect property pending the 
ascertainment ofrights is inherent in any court 
which once has cognizance in any form of a 
dispute involving the execution ofa trust or the 
administration of assets; and I think the court 
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has not merely jurisdiction but a duty to safe- 
guard them. Thus the learned advocate 
appearing for the respondent has asked us to 
do by the appointment of a receiver pending 
the disposal of the matter in issue”. 
Supporting this observation, Wali Ullah, J also 
observed as follows: 
“It is clear from O.40, Rule 1, Civil Procedure 
Code that a Receiver can be appointed in 
proceedings other than suits. Thus, it has been 
held that a Receiver may be appointed during 
the course of the proceedings for the appoint- 
ment of a guardian under the Guardians and 
Wards Act, Vide A... R. 1925 Lahore 489 and 
ALR. 1929 Nag. 119”. 
7-C. In Bai Sakri v. Bai Dhani, A.LR. 1948 Bom. 
139: LL.R. 1947 Bom. 784: 49 Bom.L.R. 762 (D.B.), 
the question was whether in proceedings informa 
pauperis, the court was competent to appoint a 
Receiver, and the Division Bench of the Bombay 
High Court held that a Receiver could be 
appointed in such a case pending the decision in 
the application for leave to sue as pauper. There, 
it has been pointed out that the present form of 
0.40, Rule 1 differs from the older Sec.503, (of the 
preceding Code of Civil Procedure) in that the 
words “where it appears to the court to be just and 
convenient” have been substituted for the words 
“where it appears to the court” to be necessary for 
the realisation, preservation or better custody, or 
management of property, moveable or immove- 
able, the subject ofa suit or attachment” (empha- 
sis supplied). The said Division Bench points out 
further thus: 
“The omission of the words “the subject of a 
suit or attachment” leaves the rule in extremely 
general terms, and so far as sub-rule (1) is 
concerned, there is nothing whatever in the 
rule to suggest that a receiver could not be 
appointed in any proceeding that was before 
the court. It is of course necessary that there 
should be some proceeding before the court 
and a person who has no other business in the 
court at all cannot come to the court and ask 
the court to appoint a receiver and then go 
away. But so far as sub-rule (1) is concerned, 
there is nothing to suggest that an application 
to sue as a pauper is not the sort of proceeding 
in which a receiver could be appointed. It is 
true that sub-rule (2) refers to parties to the 
suit, but we do not think that these words in 
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sub-rule (2) can be allowed to control the 
general terms of sub-rule (1) in view of the fact 
that there has been a deliberate amendment of 
the old rule and the principal part of the amend- 
ment was to omit the only words which would 
limit the proceedings before the court to suits 
or attachments”. 
8. No doubt the learned counsel for the respon- 
dents draws my attention to the following passage 
in R.M. Narayana Chettiar v. N.Lakshmanan Chet- 
tiar, A.LR. 1991 S.C. 221: (1991)1 S.C.C. 48, to 
contend that even the Supreme Court does not 
contemplate that an interim order could be passed 
pending disposal of the petition under Sec.92, 
C.P.C. for instituting the suit thereunder. 
“The desirability of such notice (of the peti- 
tion for leave under Sec.92, C.P.C.) being given 
to the defendants, however, cannot be regarded 
as a statutory requirement to be complied with 
before leave under Sec.92 can be granted as 
that would lead to unnecessary delay and, ina 
given case, cause considerable loss to the public 
trust. Such a construction of the provisions of 
Sec.92 of the Code would render it difficult for 
the beneficiaries of a public trust to obtain 
urgent interim orders from the court even 
though the circumstances might warrant such 
relief being granted”. 
According to the learned counsel, if interim 
orders could be passed to safeguard the interest of 
the trust pending disposal of the application for 
leave under Sec.92, C.P.C., the Supreme Court 
would not have made such an observation. But, in 
my view from this observation alone, without any 
further discussion in the matter, it cannot be 
concluded that the Supreme Court is of the view 
that no interim order at all could be passed pend- 
ing disposal of the abovesaid application for leave 
under Sec.92, C.P.C. In view of my reasoning 
based on the above referred to the decisions of 
Kerala, Allahabad and Bombay High Courts, I 
hold thatan order for appointment of Receiver to 
protect and preserve the suit trust properties, 
could be made by a court even pending disposal of 
the application for leave under Sec.92, C.P.C. 
2-A. No doubt, in contrast, it may also be noted 
that the language of 0.39, R.1, C.P.C. indicates 
that the temporary injunction thereof can be granted 
only ina ‘suit’, since the said rule begins by saying 
“where in any suit, it is proved...” 
9. Therefore, since no other argument was- 
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advanced by the learned counsel for the appellant 
to point out any error in the above referred to 
receiver order in I.A.No.1513 of 1990 on its 
merits, I, while setting aside the impugned order 
in the other LA.No.1511 of 1990 on the abovesaid 
legal ground that the prescribed condition prece- 
dent has not been fulfilled, I confirm the im- 
pugned order in I.A.No.1513 of 1990. Accord- 
ingly, C.M.A.No.496 of 1993 is allowed and 
C.M.A.No.497 of 1993 is dismissed. No costs. 
10. I also want to add that it is very much regret- 
table that none of the learned Judges who pre- 
sided over the court below during the period from 
1989 to 1993 when the abovesaid LA.No.604 of 
1989 was pending, appears to have taken enough 
care to see that the said I.A. was disposed of at a 
very early date, very soon, after the said I.A. is 
posted before it. Each of them should have real- 
ised that where the plaintiffs deserve leave to 
institute the suit under Sec.92, C.P.C. but the said 
leave is not granted without any delay, the suit 
trust might suffer very much if there was misman- 
agement by the persons in management of the 
trust, butsuitable interim orders could not be had 
from the court. After all, if only judicial officers 
apply their mind, there could be no difficulty at all 
in disposing ofan application under Sec.92, C.P.C. 
seeking the leave. The court has only to satisfy 
itself whether the persons asking for leave have 
interest in the trust, whether the trust is a public 
trust and whether there are prima facie grounds 
for thinking that there has been a breach of trust. 
BS. ---- C.M.A.No.496 of 1993 
allowed and C.M.A.No.497 of 1993 dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Mishra and Arumugham, JJ. 
O.S.A.Nos.71 to 73 of 1986 20th October, 1992. 


C.Amarendran and others ...Appellants 


v. 
State Bank of India . Respondent. 
(A) Civil Procedure Code (V of 1908), O.1, Rule 3 - 
Joinder of parties and causes of action - Plaintiff- 
bank entering into separate contracts with partner- 
ship firm and proprietary firm for providing financial 
accommodation - Title deeds of properties belong- 
ing to some of the partners of partnership firm 
deposited as security on behalf of both the firms - 
Single suit filed by plaintijf-bank against both part- 
nership firm and proprietary firm for recovery of dues 
- Maintainability. 

Held: It is correct when it is said that the partner- 
ship firm consisting of defendants | to 3 as part- 
ners and the proprietary firm of the fourth defen- 
dant functioned as separate legal entities in the 
sense that they were granted various credit facili- 
ties separately by the plaintiff-bank. They contin- 
ued as separate entities in such loan transactions 
that the partnership firm or the proprictary firm 
contracted with the bank. lt appears, however, 
that the title deeds of properties belonging to 
defendants 1 and 2 were deposited with the plain- 
uff-bank, as security for all the defendants. Under 
the circumstances, the plaintiff-bank was entitled 
to combine both the causes of action and file a 
single suit for recovery of the dues from the part- 
nership firm and the proprietary firm. [Para. 14] 
(B) Banker and customer - Fiduciary relationship - 
Loan transaction -Advantage secured by creditor 
due to inequality in bargaining power - Right of 
debtor to claim compensation. 

In the case of fiduciary relationship courts some 
time take notice of undue influence of the creditor 
and hold, in case it is found that the debtor acted 
in deference to the advises of the creditor to his 
prejudice, that any damage caused should be 
compensated by the creditor. [Para. 15] 
In the present case, however, there has been no 
such case made out, except vague pleadings in that 
behalf and assuming that there has been such a 
pleading there has been absolutely no evidence 


The Madras Law Journal Reports 


[1993 


whatsoever for such an inference, that the transac- 
tion between the plaintiff-bank and the defen- 
dants were affected by inequality of bargaining 
power. [Para. 15] 
(C) Banker and Customer - Loan transactions - 
Suit by plaintiff bank for recovery of dues advanced 
to defendants - Held, suit cannot be decreed in the 
absence of rendition of proper accounts by plaintiff 
bank - Case remanded to trial court for examining 
the evidence regarding rendition of accounts by the 
plaintiff-bank. {Para. 16] 
{D) Letters Patent Appeal- Appellate court’s power 
fo record its own findings of facts. 
The appellate court can enter into the evidence 
“nd record its own findings on facts, if it is found 
:hatsome relevant material and material evidence 
ñas not been considered by the court below. There 
+no want of jurisdiction in this behalf. /Para. 16] 
“E) Evidence Act (I of 1872), Sec.67 - Document 
admitted in evidence without objection - Contents of 
such document if can be relied upon. 
tn the present case, besides oral evidence, quite a 
-=w documents marked without objection are on 
“he record and the plaintiff intends to rely upon 
ye contents of such documents. In P.C.Puroshotham 
. S.Perumal, A.I.R. 1972 S.C. 608, the Supreme 
-“ourt has said that when a particular document is 
-dmitted in evidence without objection by the 
*pposite party, the contents ofsuch document are 
-lso admitted in evidence. Courts in India have 
fot hesitated in taking contents of such docu- 
onents into consideration, but two exceptions have 
aiways been noticed, namely, when genuineness of 
the contents or correctness of the contents is 
<ontroverted, proof of contents, as required by 
Sec.67 of the Evidence Act, is insisted upon and 
such evidence is never taken as conclusive evi- 
dence. It is used for the purpose of corroboration 


or contradiction only. [Para. 16] 
“Vases referred to:- 

Lloyds Bank Ltd v. Bundy, (1974)3 W.L.R. 501. 
;Para. 15] 

Tato v. Williamaon, (1866)2 Ch.A. 55, 61. [Para. 
15] 


Tufton v. Speri, (1952)2 T.L.R. 516. [Para. 15] 
Williams v. Baykey, (1866)L.R. 1 H.L. 200. [Para. 
15] 

4stley v. Reynolds, (1731)2 Stra. 915. [Para. 15] 
“Jreen v. Duckett, (1883)11 Q.B.D. 275. [Para. 15] 
Catwright v. Bowley, (1799)2 Esp. 723, 724. |Para. 
15] 
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Parker v. Bristol & Exoter Railway Company, (1815)6 
Exch. 702. [Para. 15] 

Steele v. Williams, (1853)8 Exch. 625. [Para. 15] 
Miskell v. Horner, (1915)3 K.B. 106. [Para. 15] 
Evans v. Lievellyn, (1787)1 Coz. 333. [Para. 15] 
Fry v. Lane, (1988)40 Ch.D. 312, 322. [Para. 15] 
Morrison v. Great Finance Ltd, (1966)55 D.L.R. 
(2d) 710. [Para. 15] 

Knuppv. Bell, (1968)67 D.L.R. (2d) 256. [Para. 15] 
Allcard v. Skinner, (1887)36 Ch.D. 145, 171. [Para. 
15] 

D.&.C. Builders Ltd v. Rose, (1966)2 Q.B. 617, 625. 
[Para. 15] 

P.C.Purushotham v. S.Perumal, A.I.R. 1972 S.C. 
608. [Para. 16] 

Mobarik Ali v. State of Bombay, A.ILR. 1957 S.C. 
857. [Para. 16] 

Mohammed Yusuf and another v. V.D. and another, 
ALR. 1968 Bom.112. [Para. 16] 

Maria Sturla v. Filipoo Freceie, (1979)5 A.C. 623. 
[Para. 16] 

Appeals under Clause’15 of the Letters Patent 
against the Order of Fakkir Mohammed, J., dated 
28.2.1983 and made in C.S.Nos.171 of 1975, 589 of 
1979 and 588 of 1979, respectively. 

The Judgment of the Court was delivered by 
Mishra, J.: The respondent-State Bank of India, 
Kancheepuram branch, filed a suit, C.S.No.171 of 
1975, for recovery ofa sum of Rs.14,93,615.35 with 
interest at 14% per annum till date of payment 
alleging inter alia that defendants 1'to 3 started a 
partnership firm under the name and style of 
National Engineering Works which firm approached 
it in 1967 for financial accommodation. The Bank 
sanctioned instalment credit Joan of Rs.67,994 on 
19.8.1968, accepted a cash credit lock and key 
pledge agreement executed by the firm on 12.2.1970 
for Rs.45,000 and a cash credit Mundy type pledge 
agreement for Rs.2,75,000 on the same date, viz., 
12.2.1970. According to the bank the firm pledged 
the machinery as security for all types of advances 
sanctioned by the bank by their letter dated 12.2.1970. 
and executed a promissory note for Rs.1,50,000 
towards cash credit bills along with an agreement 
for accommodation against bills tendered for 
collection, on 16.3.1970. The firm, according to 
the bank, executed a trust letter on 6.3.1972 
authorising it to hold all the goods pledged to it as 
trustees and renewed the promissory note by a 
renewal letter dated 17.1.1973. 

2. The fourth defendant, according to the bank, 
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who is the wife of the first defendant is the propri- 
etrix of a firm Ashok Industries. This firm also 
approached the plaintiff-bank for financial 
accommodation in 1969. All other defendants 
(defendants 1 to 3) executed guarantee documents 
on 10.3.1971. The bank granted cash-credit lock 
and key loan of Rs.3,00,000 to Ashok Industries 
on the execution of a demand promissory note on 
10.3.1971 on which date the goods mentioned in 
the agreement were pledged as security, for the 
repayment of the advance amount. This firm Ashok 
Industries also executed a promissory note and a 
cash-credit Mundy type pledge agreement for 
Rs.2,75,000 along with a pledge letter. Subse- 
quently, according to the bank, the unit was sanc- ` 
tioned cash credit bill limit of Rs.3.5 lakhs for 
collection of bills on the execution of an agree- 
ment, defendants 1 to 3 standing as guarantors for 
all the advances sanctioned to Ashok Industries by 
a guarantee agreement dated 10.3.1971 which 
guarantee was revived by a letter dated 17.1.1974. 
3. On 10.6.1971 the title deeds of the house prop- 
erties No.29 and 29-A in Veeraswami Pillai Street, 
Egmore, Madras (more particularly described as _- 
item No.1 in Schedule I of the plaint) belonging to 
defendants 1 and 2 were deposited with the bank 
at Madras with intention to create an equitable 
mortgage in order to avert legal proceedings. On 
11.11.1971 the first defendant deposited at Kan- 
cheepuram branch of the bank the title deeds of 
his property at No.24-B, Vaikunda Perumal North 
Mada Street, Kancheepuram (more particularly 
described in item 2 of Schedule 1 of the plaint), 
with intention to create an equitable mortgage as 
additional security for the amounts due from all 
the defendants under the various accounts. The 
bank’s claim further is as follows: 
“The plaintiff-banksubmits that when the title 
deeds mentioned above were deposited as 
security, they were meant to cover the total 
sum of Rs.12,87,994 then agreed and under- 
taken by the defendant to pay jointly and sev- 
erally of which a sum of Rs.9,26,000 repre- 
sented the amount due by the proprietary 
concern and the balance of Rs.3,62,994 repre- 
sented the amount due by the Firm.” 
“The plaintiff-bank submits that the accounts 
of the firm and the accounts of the proprietary 
concern were thus integrated as one and all the 
defendants have become joint debtors in 
respect of the said integrated sum with the 
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result that all the defendants herein became 
jointly and severally liable 10 pay the plaintiff- 
bank the said sum of Rs.12,87,994 an on 
10.6.1971”. 
“The piaintiff-bank submits that since then 
the accounts became stagnated and have not 
been running at all or only running ona slip- 
shod manner. So, the plaintiff bank called upon 
thedefendants to regularise the account that is 
to repay the amount due on advances, as stated 
above. But, the defendants failed to comply 
with plaintiff's demand and have assumed “a 
precariously non-possumis attitude necessitat- 
ing this legal action. Legal notices calling upon 
all the defendants to repay the advances were 
also issued to them on 10.6.1975 on behalf of 
the plaintiff-bank by their legal advisers”. 
“The plaintiff-bank submits that there is now 
due from the defendants to the plaintiffbanka 
sum of Rs.14,93,615.25 as per the statement of 
accounts filed herewith”. 
“The plaintiff-bank submits that it is entitled 
to a personal decree for the entire amount due 
from all the defendants in addition to a mort- 
gage decree in respect of the equitable mort- 
gages mentioned above. The details of the said 
mortgages are as follows: 
(a) Dates of mortgage: 10.6.1971 and 11.11.1971; 
(b) Mortgagors defendants 1 and 2 and the 
mortgagee; the plaintiff-bank; 
(c) The sum of Rs.12,87,994 due as on 10.6.1971. 
(d) The properties are not subject to any other 
mortgage; 
(£) The amount now due is Rs.14,93,615.35". 
4. The defendants responded to the suit by filing 
written statements, a common written statement 
by defendants 1, 2 and 4 and a separate written 
statement by the third defendant and two sepa- 
rates suits one by the first defendant (in C.S.No.171 
of 1975) on the file of the Subordinate Judge’s 
Court, Kancheepuram, claiming accounting from 
the Bank and payment of such amount as may be 
found due on taking of accounts (later transferred 
to the file of this Court and numbered as C.S.No.588 
of 1979 for being tried with the bank’s suit, 
C.S.No.171 of 1975) and the other (by the fourth 
defendant in C.S.No.171 of 1975) on the file of the 
Subordinate Judge’s Court, Kancheepuram, claim- 
ing accounting from the bank and payment ofsuch 
amount as may be found due on the taking of 
accounts (later transferred to the file of this Court 
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and numbered as C.S.No.589 of 1979 for being 
tried along with C.S.No.171 of 1975). 
5. The return of defendants 1, 2 and 4 along with 
the contents of the plaint in the suits discloses as 
follows: i 
The fourth defendant Sarojastarted Ashok Indus- 
tries for the first time in 1969 and she had account 
dealing with the bank from 1969. Defendants 1 to 
3 started the partnership firm in 1967 under the 
style of National Engineering Works. Defendants 
1 to3 have been signing blank forms and papers of 
the plaintiff-bank from 1967 to 1969, Some of 
such papers were converted by the bank as docu- 
ments as if executed in the year 1970. Similarly, 
blank papers signed during 1969-1970 were con- 
verted into documents as if executed in the year 
1972 by Ashok Industries. National Engineering 
Works and Ashok Industries are distinct and 
separate entities doing independent business, to 
the knowledge of the plaintiff-bank. In 1974 the 
National Engineering Works sent a bill to the 
plaintiff for a sum of Rs.6,786 and requested the 
bank to appropriate Rs.6,000 towards the agreed 
instalments for National Engineering Works and 
Ashok Industries and to adjust the balance to- 
wards the instalment credit loan. The bank promptly 
replied by letter dated 31.12.1974 that the bill in 
question was from National Engineering Works 
and hence the amount was credited in respect of 
National Engineering Works and not in respect of 
Ashok Industries. 
6. The first written statement of defendants 1, 2 
and 4 has thus stated as follows: 
“The National Engineering Works and Ashok 
Industries are different and distinct entities 
doing independent business and carried on by 
different individuals. Ashok Industries has no 
manner of right, title or interest in relation to 
the business carried on by the National Engi- 
neering Works and vice versa. Thus so far as 
these defendants are concerned, both the afore- 
said businesses, namely, National Engineering 
Works and Ashok Industries are quite distinct 
and separate. As a matter of fact, National 
Engineering Works and Ashok Industries have 
been assessed to income-tax individually to the 
knowledge of the plaintiff’. 
“The borrowing from the plaintiff-bank by the 
said National Engineering Works and Ashok 
Industries are in pursuance of different and 
distinct documents. Even, according to the 
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plaintiff, there should not be any mix-up of 
both the entjties even in respect of material 
used by them though both of them are carrying 
on similar businesses. As early as 1.11.1971 the 
plaintiff itself has written a letter wherein it is 
stated as follows: 

“It was noticed and brought to your notice 
during our inspection of your factory that some 
raw materials belonging to the National Engi- 
neering Works were placed in the yard of Ashok 
Industries and vice versa. It is not proper and 
please ensure that only stocks belonging to the 
respective units are stored in their factories”. 
“Similarly, as lateas in 1974, when repayments 
were being made in pursuance of understand- 


ing arrived at between the plaintiff and defen- _ 


dants, which understanding had been violated 
by the plaintiff, the National Engineering Works 
sent a Bill to the plaintiff for a sum of Rs.6,786 
and requested the plaintiff to appropriate 
Rs.6,000 towards the agreed instalments for 
National Engineering Works and Ashok In- 
dustries and also requested the plaintiff to 
adjust the balance towards the instalment credit 
loan, the plaintiff had promptly and categori- 
cally stated, in and by its letter dated 31.12.1974, 
that since the bill in question is from the 
National Engineering Works, they could credit 
the amount only to National Engineering Works 
and no amount could be credited or trans- 
ferred for the amount that had been promised 
to be paid in respect of Ashok Industries”. 

“In any event and on the plaintiff's own show- 
ing, 4th defendant cannot in any manner be 
made liable for the alleged dues of the 
National Engineering Works. So far as the lia- 
bility of Ashok Industries is concerned, there 
has been a personal guarantee by the partners 
of the National Engineering Works and it has 
been agreed that the security given for the 
indebtedness of the National Engineering Works 
will enure to the benefit of the plaintiff in 
respect of the advances made to Ashok Indus- 
tries assuming, but without admitting, that the 
said guarantee is valid. Consequently, if there 
was really any liability in respect of Ashok 
Industries, the 4th defendant as the principal 


debtorand defendants 1 to3 as guarantors will - 


indebtedness, if any of the National Engineer- 
ing Works, the 4th defendant would not be 
liable” 

“Thus, the plaintiff, by its own conduct and on 
facts stated, is precluded and estopped from 
contending that both units are one and the 
same and filing a suit consolidating the trans- 
actions in respect of both National Engineer- 
ing Works and Ashok Industries. Further there 
is no communication whatsoever to either 
National Engineering Works or Ashok Indus- 
tries to the effect that the amounts due in 
respect of both have been consolidated by the 
plaintiff’. 


7. They (defendants 1, 2and 4) have also described 
the transactions stated as follows: 


“It may not be out of place to point out at this, 
juncture that notwithstanding the fact that 
under the arrangement between the parties 
the margin has been given in the document 
that have been executed even on 12.2.1970, 
instead of giving the agreed margin, the plain- 
tiffhas stated that the margin was fifty percent 
which was never the agreed margin. The forms 
in question had been got signed blank at sepa- 
rate points of time and consequently, the same 
had been filled up as if the margin is 50 per 
cent. In accordance with the agreement for 
cash credit executed on 12.2.1970, the amount 
in question had not been advanced at all and 
consequently the defendants charge that the 
plaintiffhad committed the fundamental breach 
of the contract even at the time the contract in 
question had been entered into” 


and 


“The true facts are as under, Defendants 1 to3 
had been carrying on business under the name 
and style of National Engineering Works at 
Kancheepuram. The said National Engineer- 
ing Works had banking transactions with the 
plaintiff Bank. The said Nationa] Engineering 
Works applied for a loan to the plaintiff and 
the plaintiff, in pursuance of its letter dated 
30th April, 1967 had granted unsecured over- 
draft against bills drawn on Madras Electricity 
Board, Simpson & Co. and Ashok Leyland- 
margin 20 per cent cover period 2 months upto 
a limit of Rs. 15,000. This limit was to be addi- 


tionally secured by the pledge of thesaid-firm’s-- 
unencumbered machinery valued at Rs.20,000.""“"- p 
“The said National Engincering Works had ~ x 
E 4 a 
iv ED Ney 


be liable for the same, assuming, but without 
admitting, that the guarantee in question is 
valid. But, in any view of the matter, for the 
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requested for cash credit Mundy type loan 
facility for which details were called for in the 
said letter of thé plaintiff to the National 
Engineering Works. Gradually the limit of the 
loan facilities had been increased”. 
“Similarly, the Ashok Industries which is the 
proprietary concern of the 4th defendant had 
an account with the plaintiff-bank from 1969 
and there were some facilities extended by the 
plaintiff-bank, Gradually the limit of loan 
facilities in respect of the Ashok Industries 
had also been increased”. 

“In the meantime, in or about 1969, the ten- 
ders given by the National Engineering Works 
and Ashok Industries to the Electricity Boards 
of Tamil Nadu and Andhra Pradesh had been 
accepted and a large number of purchase 
orders were given by the said Electricity Board 
to the National Engineering Works and Ashok 
Industries for the manufacture and supply of a 
lot ofelectrical line items. In fact, the materials 
for which orders had been placed by the said 
Electricity Board were worth several lakhs of 
rupees”, 

“As stated earlier, the National Engineering 
Works and Ashok Industries had banking trans- 
actions with the plaintiff. In view of the satis- 
factory operation of the said account by the 
National Engineering Works and Ashok In- 
dustries from the Electricity Boards, the Offi- 
cials of the plaintiff-Bankat Kancheepuram as 
well as officials from the Madras office of the 
plaintiff had been watching the rapid progress 
of National Engineering Works and Ashok 
Industries and also their capacity to procure 
large number of orders worth lakhs of rupees. 
As a matter of fact, during and from the said 
period till about 1973, the plaintiffs officials 
were the advisers of the said National Engi- 
neering Works and Ashok Industries in 
respect of all transactions. They had advised 
the said National Engineering Works and Ashok 
Industries about the method in which accounts 
will have to be kept by the said National Engi- 
neering Works and Ashok Industries, how the 
machineries could be utilised, and how the 


applications to the plaintiff had to be made’ 


and in effect in respect of the entire business 


carried by the said National Engineering Works ` 


and Ashok Industries”. 
“The officials of the plaintiff had inspected the 
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business premises of National Engineering 
Works and Ashok Industries and after inspect- 
ing the several purchase orders given to the 
said National Engineering Works and Ashok 
Industries, they had offered to increase the 
limits and consequently the National Engi- 
neering Works and Ashok Industries were 
advised by them as to the manner in which 
necessary applications to the bank will have to 
be preferred and in fact some of the officials 
had dictated and corrected the drafts of the 
letter to be written by the said Ashok Indus- 
tries and National Engineering Works to the 
plaintiff’. 

“In 1970, the limit was thus increased in 
respect of National Engineering Works in pur- 
suance of the letter of the plaintiff dated 3.1.1990 
and the terms of the óverdraft sanctioned were 
as under: 

“In respect of cash credit (Mundy Type) against 
pledge of raw materials viz., M.S.Flats rounds, 
angle sheets, iron rods etc. semifinished goods 
and finished goods, the earlier limit of Rs.25,000 
was raised to Rs.2,75,000 In respect of Cash 
Credit (lock and key) against stocks as men- 
tioned above, the now limit was Rs.45,000 The 
Margins were stipulated as 10 per cent for 
M.S.Flats, 25 per cent for other raw materials, 
and 33-1/3 per cent for semifinished goods/ 
finished goods. In respect unsecured overdraft 
against supply bills, drawn on Government 
Departments, other bills, drawn on Simpson & 
Co., and others accompanied by lorry receipts, 
railway receipts/invoices accompanied by 
acknowledged delivery notices, the limit was 
raised from Rs.1,00,000 to Rs.1,50,000. The 
margin was 10 per cent and cover period was 3 
months. Further, all the limits sanctioned are 
to be collaterally secured by (1) pledge of 
entire machinery valued at Rs.98,000 subject 
to period charge in respect of instalment credit 
loan, (2) equitable mortgage over the property 
valued at Rs.50,000 belonging to 
Smt.Chandrammal, one of the partners, (3) 


, Equitable mortgage over the properties val- 


ued Rs.33,000 belonging to the managing partner 
Sri C.Amarendran.” l 

“In accordance with the above enhancement 
of limits, the properties bearing Door No.29, 
Veerasami Pillai Street, Madras and No.24, 
Vaikuntaperumal Mada Street, Kanchee- 
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puram, belonging to the first defendant were 
given by way of equitable mortgage as colla- 
teral securities for the overdrafts sanctioned 
by the plaintiff’. 

“In respect of property bearing No.29, Veerasami 
Pillai Street, Madras, the document which wes 
demanded to be deposited with the plaintiff- 
bank and which was in fact deposited with the 
plaintiff-bank for creating an equitable mort- 
gage was a partition document and in the said 
document it is specifically stated that the prop- 
erty in question was allotted to the branch of 
C.Gopalakrishnan and his minor son, the first 
defendant. The first defendant was then a minor 
and consequently the house tax receipt were in 
thename ofhis guardian Chandrammal. It was 
stated that the title deeds in respect of that 
property were to be handed over by Chan- 
drammal, notwithstanding the fact that the 
property belonged only to the first defendant 
herein. As on date the first defendant is the 
owner of thesaid property and he is the person 
affected in relation to the transaction. Since 
there was no conflict of interest between the 
said Chandrammal and the first defendant, 
there was no objection on the part of the first 
defendant when Chandrammal handed over 
the documents at Madras to the plaintiff-Bank”. 
“Similarly the limit was increased in respect of 
Ashok Industries in pursuance of the letter of 
the plaintiff dated 9th March, 1971 and the 
terms of the overdrafts sanctioned were as 
under: 

In respect of Cash Credit (Lock & Key) against 
pledge of stocks of raw materials viz. M.S.Sheets, 
rods, etc. and finished goods viz., electrical line 
equipment, the limit was enhanced from 
Rs.30,000 to Rs.3,00,000 In respect of cash 
credit (Factory Type) against pledge of stocks 
of raw materials viz., M.L.Sheets, rods, etc. and 
finished goods, viz., electrical line equipment, 
the existing cash Credit (Mundy Type) was 
converted into Cash credit Factory Type the 
limit was enhanced from Rs.30,000 to 
Rs.2,75,000. The margin fixed were 10 per cent 
for raw materials, 25 per cent forsemi-finished 
goods and finished goods. A sub limit was fixed 
at Rs. 1,75,000 for drawings against semifin- 
ished goods and finished goods. In respect of 
unsecured overdraft Bills accompanied by rail- 
way/lorry receipts in the course of collection, 
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the limit was Rs.3,50,000 The margin was 10 
percent and the cover period was 3 months for 
90 per cent bills and 4 months for 10 per cent 
bills. The advances sanctioned were to be col- 
laterally secured by pledge of the Unit's 
machinery valued at Rs.45,000 by equitable 
mortgage of house property at Madras and 
Kancheepuram of the 1st defendant, and per- 
sonal guarantee of the partners of National 
Engineering Works”. 

“In view of the order obtained to the tune of 
about several lakhs of rupees by the National 
Engineering Works and Ashok Industries and 
since the orders have to be executed within a 
very short period of time and delivery has to be 
made in accordance with the delivery schedule 
given along with the purchase orders, the per- 
sonnel of the Electricity Boards advised the 
National Engineering Works and Ashok In- 
dustries to get the raw materials required for 
the manufacture and supply of items covered 
by the purchase orders in the open market and 
said that if subsequently quote is allotted the 
same could be utilised by the defendants”. 
“It may be pertinent to point out at this junc- 
ture that atleast in regard to one item of the 
materials, namety, cold rolled sheets, the open 
market price was more than double the price in 
the controlled market. The concerned Elec- 
tricity Board also promised to give allotment 
from J.P.C. as soon as they received the allot- 
ment orders. The J.P.C. allotment given to 
Ashok Industries had been utilised and the 
sheets had been purchased and they were also 
included in the lock and key loan given by the 
plaintiff”. 

“The National Engineering Works also 
approached the Tamil Nadu Small Industries 
Development Corporation for the allotment 
of necessary raw materials at the controlled 
price but the said Corporation refused to 
supply them at the controlled price”. 

“In view of the aforesaid circumstances, the 
National Engineering Works and Ashok 
Industries had to purchase M.S.Flats in the 
open market even though as already stated, the 
open market price was price was about twice 
the controlled price. The National Engineer- 
ing Works purchased iron flats from Sri Ram 
Machinery Corporation through the plaintiff 
and the entire purchase price for the said flats 
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had been paid by the plaintiff”. 

“Since the said M.S.Flats purchased from the 
said Rama Machinery Corporation were found 
not suitable for the job in question, they being 
brittle, they could not be utilised for the pur- 
pose for which they were brought. The 
National Engineering Works found it difficult 
to return the materials to the said Rama 
Machinery Corporation and get back the money 
paid. The National Engincering Works 
approached the plaintiff and appraised them 
of the position in which they had been pleased 
onaccount of the above situation. For the pur- 
pose of salvaging the materials that had been 
purchased, the said National Engineering Works 
suggested that if permitted, the flats could be 
exchanged for sheets in the open market, since 
the said sheets could be used for the manufac- 
ture of B type boxes to be supplied to the 
Electricity Boards, Tamil Nadu and Andhra 
Pradesh”. 

“The plaintiff also agreed with the suggestion 
and consequently the National Engineering 
Works exchanged the flats for cold rolled sheets 
in the open market. At that stage, the plaintiff, 
on verification, was satisfied about the price at 
which the materials were valued and exchanged 
at the rate of Rs.100 per sheet, the same being 
the market value thereof. On that basis, the 
National Engineering Works were called upon 
to provide the necessary margin valuing the 
same as aforesaid at the rate of Rs.100 per 
sheet. All the sheets that were obtained in 
exchange for the flats were taken by the plain- 
tiff into lock and key godown at the time the 
limit was increased by the plaintiff. As a matter 
of fact, for the purpose of verification the 
plaintiff wanted a letter from the person from 
whom sheets were obtained in exchange for 
flats, viz., Messrs.P.Raghavalu Chetty, Naraya- 
nasami Chetty and such a letter was obtained 
by the first defendant and handed over to the 
plaintiff. The first defendant had also given a 
letter stating that for such exchange of mate- 
rials, cash bills could not be obtained”. 

“As stated earlier, even while the purchase 
orders were placed, the Electricity Board had 
stated that they would make arrangements for 
J.P.C, allotment to the defendants and in fact 
J.P.C.allotment was given. In view of the fact 
that the raw materials required had already 
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been purchased by the National Engineering 
Works and also in view of the fact that the 
National Engineering Works did not have 
sufficient funds to pay the E.M.Deposit for 
indent, and since there were materials already 
instock, the materials were not indented from 
the J.P.C.allotment by the National Engineer- 
ing Works”. 5 

“The Ashok Industries which had also been 
given J.P.C.allotment utilised the same, pur- 
chased the same with the help of the funds 
provided by the plaintiff and brought in the 
stocks of J.P.C.allotment into the lock and key 
loan with the plaintiff”. 

“Till about the early part of 1971, the Electric- 
ity Boards of Tamil Nadu and Andhra Pradesh 
had placed purchase orders with the National 
Engineering Works and Ashok Industries 
respectively for the manufacture and sale of 
Electrical line materials worth about 
Rs.12,68,820 and about Rs.14,87,000.” 

“As ill-luck would have it, some time in 1971, 
due to power out and stringent monetary posi- 
tion and local policies, the purchase orders 
which had been placed by the Electricity Boards 
with the National Engineering Works and Ashok 
Industries were suspended, with the result the 
Sheets that had been stocked by the National 
Engineering Works and Ashok Industries which 
“could be used only for the materials to be 
manufactured and supplied to the Electricity 
Boards were of no immediate use. The materi- 
als were lying idle and getting rusted, while 
interest on the advances made by the plaintiff 
was mounting up. In the said circumstances, 
the plaintiff was approached and on the advice 
of the then local Agent of Kancheepuram 
Branch, one Mr.Kalyanasundaram and the 
Development Officer, One Mr.Sridharan, a 
letter dated 28th December, 1971 was given to 
the plaintiff giving the entire details in relation 
to the circumstances in which the defendants 
were placed. The plaintiff was asked to look 
into the case and advise as to whether the 
materials could be disposed of. As a matter of 
fact, the abovementioned letter was written in 
the manner suggested by the said officials 
themselves since it was stated that unless the 
letter was written in such a manner, it would be 
very difficult to get necessary permission from 
the Headoffice. In the said letter, a complete 
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resume of all events that had happened had 
been given and it had been specifically stated 
that if alternative orders were not procured, 
theentire materials will have to be sold and the 
plaintiff was requested for grant of permission 
to sell the materials”. 

“It may not be out of place to point out at this 
juncture that permission was necessary to sell 
the materials since they were under the-lock 
and key of the plaintiff’. 

‘Further, at the time when permission was 
sought for sale of the materials in the open 
market, the price of those materials in the 
open market was higher than even the pur- 
chase prices of those materials in the open 
market”. 

“Tt may also be pointed outat this juncture that 
even earlier there had been a number ofdiscus- 
sions with the plaintiffs then agent at Kan- 
cheepuram, Mr.Kalyanasundaram, the Field 
Officer, Mr.Sundaram, the Development Offi- 
cer, Mr.Sridhran, and Technical Officer, 
Mr.Balasubramaniam and others and daring 
such discussions, it was specifically pointed 
out that in view of the fact that orders had been 
suspended by the Electricity Boards, no useful 
purpose would be served by retaining the sheets 
and incurring interest charges on the amounts 
advanced by the plaintiff. It was also made 
clear that certain materials which had been 
kept under lock and key store of such nature 
that they would become damaged if kept in 
stock for a long time and that there was no 
possibility of using those materials in the near 
future and therefore, it was better that the 
goods were “disposed of. In fact the defendants 
onlywanted permission tosell the materials so 
that the sale proceeds could be appropriated 
towards the dues of the defendants to the 
plaintiff-bank. The defendants impressed upon 
them that if the goods are sold the liabilities of 
these defendants would be wiped off’. 

“The then local agent of the plaintiff had on 
several occasions written to the Head Office 
seeking directions as to whether permission 
could be given for the sale of the materials. 
ultimately, the plaintiffs Madras office had 
turned down the said proposal for sale of the 
materials. Thus the plaintiffhad prevented the 
defendants from selling the materials that were 
in stock with the plaintiff under lock and key 


loan” 

“It may be pertinent to point out that as a 
matter of fact, in March, 1972, the defendants 
got a ready purchaser for the entire materials 
with a cheque for Rs.55,000 as advance pay- 
ment. But alleging that there had been instruc- 
tions from the higher authorities not to give 
permission forsale the local agent of the plain- 
tiff Mr.Kalyanasundaram refused to permit 
the defendants to sell the goods”. 

“The plaintiff has thus prevented the defen- 
dants from carrying on the business in the best 
“possible interests of the business in the cir- 
cumstances that prevailed then and hence there 
is no jurisdiction whatsoever for the plaintiff 
to charge any interest on the amount due from 
the defendants. The plaintiff is not only not 
entitled to charge any interest but the plaintiff 
must also reimburse the defendants in respect 
ofall losses sustained by them by reason of the 
plaintiff's acts. The plaintiff is estopped from 
claiming any amount in view of the act of 
plaintiff itself”. 

“As on 31.12.1971, for the purpose of fulfil- 
ment of various orders the National Engineer- 
ing had stocked raw materials worth 
Rs.5,34,664.20, The stock under the lock and 
key of the plaintiff comprised of 31 axles, 1355 
G.P.Sheets, 1730 B.P.Sheets, 863 Kg. EMSteel 
rods and 1390 C.R.Sheets and were of the 
value of Rs.4,65,541 Raw materials worth 
Rs.69,123.20 were secured to the plaintiff under 
the Open Mundy Type Loan. The value of the 
entire stock as on 31.12.1971 in respect of 
National Engineering Works, as stated earlier 
was Rs.5,34,664.20”. 

“Similarly, as on 31.12.1971 the Ashok Indus- 
tries had stocked raw materials worth 
Rs.5,44,980.90. The stock under lock and key 
of the plaintiff comprised of 618 B.P.Sheets, 
“2175 G.P.Sheets, 500 G.P.Sheets, 2800 
HLR.Sheets of the value of Rs.4,36,000. The 
other materials worth Rs.1,09,980.90 were under 
the open Mundy Type loan. Besides the above, 
the said Ashok Industries had also with them 
finished and semi-finished goods of the value 
of Rs.88,713.60. As stated earlier, in view of 
the suspension of the purchase orders by the 
Electricity Board, the materials stocked by the 
defendants became not useful for any immedi- 
ate manufacture. That was why permission was 
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applied for to sell the materials and to appro- 
priate the sale proceeds towards the amount 
due from the defendants to the plaintiff on 
various accounts. As stated earlier, permission 
for sale was not given. Subsequently, it was 
Suggested by the plaintiffs officers, 
Messrs.Sridharan, Kalyanasundaram, Venkata- 
raman, after discussion at Madras that if the 
goods in stock were revalued, it would be pos- 
sible for the plaintiff to give permission for the 
sale of the materials. On such revaluation of 
the goods with the National Engineering Works, 
the goods of the value of Rs.4,65,541 and 39,800 
were valued at Rs.2,12,711 and Rs.26,220 In 
the same way, the goods that were lying with 
Ashok Industries were revalued. The goods 
worth Rs.4,36,000 and Rs.15,776 were reval- 
ued “at Rs.2,53,428 and Rs.8,208. On account 
of the revaluation, the value of the goods with 
the defendants was brought by Rs.2,66,410 in 
the case of National Engineering Works and 
Rs.1,91,140 in the case of Ashok Industries 
totalling to an under-valuation of Rs.4,57,550 
“It may be pertinent to point out at this junc- 
ture that when an account of the revaluation 
the value of the goods with the defendants had 
come down and the stipulated margin had not 
been maintained the plaintiff did not call upon 
the defendants to bring in additional amount 
in accordance with the agreement between the 
parties. Nor did the plaintiff take any fresh 
document in view of the circumstances that 
prevailed after re-valuation”. 
“Even in spite of the revaluation of the stocks, 
which was said to be for the purpose of grant- 
ing permission to sell the materials, the plain- 
tiff, as stated earlier, did not give permission to 
sell the goods at that point of time.” 
“But, ultimately, in June, 1973, when the market 
was very dull and when the power cut was in full 
force, the sale of the materials was compelled 
by the plaintiff. At that time, the defendants 
have stated that the market value was very low 
and that they would be put to serious “loss if 
the goods were sold at that time. The plaintiff's 
Regional Manager Mr. Vaidhyanathan, in the 
presence of Messrs. Venkataraman and Ren- 
- garajan, said that the goods should be immedi- 
ately sold and he assured that for some period 
a moratorium would be given to the defen- 
dants in respect of the existing liability after 
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adjustment of the sale proceeds of the goods 
towards the amount due to the plaintiff and 
that the defendants could commence the busi- 
ness afresh and that fresh advances would be 
given thereafter. Accordingly, the defendants 
bona fide believing the assurances of the above- 
mentioned officers of the plaintiff including 
the Regional Manager Mr. Vaidhyanathan and 
for the purpose of avoding unpleasantness, 
agreed to sell practically all the raw materials 
including C.R.Sheets, notwithstanding the fact 
that the defendants had been put to serious 
losses for which the defendants could even 
then have claimed damages from the plain- 
tiff’. ` 
“All the sheets were sold and the entire sale 
proceeds had been paid to the credits of the 
defendants’ various accounts with the plain- 
tiff-Bank. In fact, the purchasers themselves 
had paid the amountstraight into the plaintiff- 
bank and no portion of the sale consideration 
of the materials was utilised otherwise. There 
were some materials which could not be sold 
and they are even now lying at the premises”. 
“In October, 1973, the plaintiff suddenly stopped 
the overdraft facilities and the discounting of 
Bills without any notice to the defendants. The 
defendants gave a telegram to the regional 
report of the plaintiff Mr. Vaidhynathan who 
sent the Administrative Officer one Mr.Pillix 
to Kancheepuram and there was a discussion 
between the defendants and the said officer 
along with the agent of Kancheepuram branch 
Mr.Kalyanasundaram and it was agreed by the 
plaintiff that they would give overdraft upto 90 
percent of Labour bills and 10 percent of sales 
bills. Even this facility was suddenly stopped in 
March, 1974 without prior notice to the defen- 
dants. After March 1974, the defendants have 
written a letter dated 22.4.1974 to the plaintiff 
agreeing to pay Rs.1,000 per month. The 
National Engineering Works have paid the 
said monthly instalments upto March, 1975 
and the Ashok Industries had also paid for 
about six months”. 

“The loss that had been caused to the defen- 
dants on account of the acts of the plaintiff 
should be reimbursed by the plaintiff. While 
so, the plaintiff had suddenly on 24.3.1975 
locked up even the remaining materials though 
the plaintiff is not entitled to doso. All thesaid 
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materials are now under the lock and key of the 
plaintiff. The plaintiffs action in locking up 
the materials is high handed illegal and serious 
damage had been caused to the defendants by 
reason of the conduct of the plaintiff and such 
damages also should be borne by the plaintiff. 
Subsequently the partnership had been dis- 
solved and all the assets and liabilities were 
taken over by the first defendant and the first 
defendant is entitled to realise all the assets 
and liabilities of the said dissolved firm of 
National Engineering Works”. 
“After thesale of the said goods, systematically 
the plaintiffhad been squeezing credit; neither 
the moratorium promised was given nor any 
fresh advances as promised was given; This 
would abundantly prove that the intention of 
the plaintiff was merely to throttle the defen- 
dants”. 
“The defendants state that both the National 
Engineering Works and Ashok Industries are 
entitled to recover the losses from plaintiffand 
for that purpose, a true and correct account in 
respect ofall the dealings will have to be taken. 
The plaintiff has not given a true and correct 
account in respect ofall transactions. The correct 
position of the account can be arfived at only 
after a true and correct account is taken. Even 
in the accounts given, excess interest had been 
charged and unless copies of statements of 
accounts are given, the defendants will not be 
in a position to controvert the same”. 
8. The plaintiff-bank has filed no reply to the said 
written statement. 
9. The first defendant in C.S.No.171 of 1975 as 
plaintiff in C.S.No.588 of 1979 mainly proceeded 
on the ground that it was the bank that advised the 
partnership firm in all its transactions and when it 
came to adjustments of the amounts advanced to 
itand aclear offer to purchase the entire materials 
in the stock belonging to both the National Engi- 
neering Works and Ashok Industries came with 
an advance cheque of Rs.55,000 the bank which, in 
the normal business and banking practice, is obliged 
to give permission for sale of the materials on 
condition that the sale proceeds of the said mate- 
rials were deposited in discharge “of the advances 
sanctioned, declined to do so and refused permis- 
sion to sell the goods but sold it when the market 
price of the goods had gone down and in the 
process of collection of amounts of the bills the 
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bank had not given a true and correct account 
showing the persons from whom the moneys had 
been collected and the amounts that had been 
collected and the dates when the amounts had 
been collected and whether in respect of any bills 
the amount had not been collected and had not 
returned the bills which were not collected so that 
the firm itself could collect the bills. 
10. The fourth defendant in C.S.No.171 0f1975, in 
her suit, C.S.No.589 of 1979, maintained almost a 
similar stand and alleged, 
“If the goods had been sold at the time when 
permission was requested by the plaintiff, they 
would have fetched at least Rs.6,57,280 even if 
thesheets alone had been sold. As on that date, 
the liability of the plaintiff to the defendant 
under all the accounts was only Rs.6,36,212 
and adjusting sale proceeds towards the amount 
due to the defendant, the plaintiff would still. 
be entitled to a surplus besides, the encum- 
brance over the other materials “including 
finished and semi-finished goods would have 
been removed by reason of the discharge of the 
entire indebtedness and the plaintiff would 
have had the beneficial use of such materials 
also”. 
11. In the written statements filed on behalf of the 
bank there has been a general denial of the allega- 
tions somewhat specifically on the question ofsale 
of goods but no specific denial with regard to the 
allegation that proper accounts of the bills were 
not furnished by the bank and bills which were not 
collected had not been returned to the plaintiffs 
(in C.S.Nos.588 and 589 of 1979) has been made. 
12. A learned single Judge of this Court- has, 
however, found as follows: 
“(1) The defendants’ signatures were not 
obtained on blank promissory notes. The suit 
documents were executed by the defendants. 
They are not post-dated as pleaded by the 
defendants. (This finding has been recorded 
primarily for the reason that the onus is upon 
the defendants to show that the plaintiff-bank 
obtained any signatures of the defendants on 
blank forms and blank papers and thus fabri- 
cated the said documents)”. This onus has not 
been discharged by the defendants”. 
“(2) The defendants were entitled to claim 
release of the goods whether raw materials or 
finished goods, placed as security in favour of 
the plaintiff-bank on deposit of the 
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praportionate value of the goods as per the 
terms and conditions of the agreement. It was 
not open to the plaintiff-bank to refuse per- 
mission to release the pledged goods when the 
defendants tendered thevalue of such goods at 
any given time. But there is no explanation as 
to why the defendants did not proceed to sell 
the stock of the entire raw materials to the 
Bombay purchaser ifreally thesale would have 
benefited them in wiping out the entire princi- 
pal and interest amount due to the plaintiff- 
bank.” 

“(3) There is no evidence to show that there 
was any diminution in the sale price when the 
goods were actually sold from the date when 
the alleged purchaser had come with cheque 
for Rs.55,000 and the defendants had sought 
permission to release the stock of the raw- 
materials.” 

“(4) The National Engineering Works and 
Ashok Industries are distinct entities in the eye 
of law for accounting purposes. The advances 
and repayments made by each unit must be 
dealt with separately. So far as the persons who 
are liable for the balance amounts due by sepa- 
rate units are concerned only such of the per- 
sons, who have signed for the respective unit 
would be liable for that amount, due by that 
particular unit. Since the advance have been 
made by the plaintiff on the strength of the 
assurances and responsibility of the first 
defendant, the plaintiff-bank is entitled to com- 
bined both the causes of action and filea single 
suit. The first defendant’s properties are of- 
fered as security for the advances made in the 
name of Ashok Industries also. The fourth 
defendant cannot be made liable for the 
advances due by tie National Engineering 
Works. Defendants 2 and 3 are liable only as 
guarantors for the amounts due by both the 
industries, but a single suit can be filed in the 
peculiar circumstances of the case. Otherwise, 
it will cause injustice and be detrimental to the 
plaintiff-bank who have come forward to make 
advances in order to promote the small sale 
industries started by the first defendant in two 
distinct names, namely, National Engineering 
Works and Ashok Industries, and” 

“(5) D.W.1 has admitted the receipt of several 
statements of accounts of the Bank both for 
National Engineering Works and for Ashok 
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Industries in respect of several facilities and 
has not raised any objection. It will be seen 
from Exs.D-8 and D-9 letters that the defen- 
dants have not moved their little finger against 
the correctness of the statements, Even in 
Ex.D-26 dated 22.4.1974, the defendants, have 
not disputed the correctness of the statements 
of account sent by the plaintiff-bank with 
regard to bills facility or any other facility. 
D.W.1 has admitted in cross-examination (vide 
pages 107 and 108) that in Ex.D-13 he had been 
asked to take speedy steps to realise the over 
due bills. Then he was confronted with the 
question that he had been informed of the non- 
payment of such of those bills and that the 
bank wanted to go to the drawees to see that 
payments are made. But he has chosen to 
depose (vide page 108) that the plaintiff did 
not give the list of the bills, which were not 
honoured and had not given the statement 
showing the amounts “received and not 
received. Still further D.W.1 has added that he 
asked the plaintiff-bank to furnish the state- 
ment and list several times. He further added 
that he had the statement of accounts given to 
him every month in respect of the facilities 
with an advice that if there was any error or 
omission or mistake D.W.1 was free to point 
out the same to the plaintiff-bank and that he 
did not give any notice to the plaintiff calling 
upon particulars. Evidently, the defendants 
have become desperate after the filing of the 
suit and that they have through of raising all 
sorts of defence with a view to escape the 
liability without any basis. when D.W.1 admits 
that the plaintiff-bank informed the non pay- 
ment ofsome of the billsand D. W.1 undertook 
to see to the payment of the same by the 
drawees, he would have been posted with full 
particulars of the bills that were not honoured 
by the drawees. Therefore, the defence raised 
cannot be believed”. 
13. Accordingly, the learned single Judge has held 
that the defendants are not entitled to a true and 
proper account from the plaintiffas claimed in the 
written statement and that the bank had furnished 
true and proper account with reference to the Bills 
Discounting facility. 
Learned counsel for the appellants has attached 
the judgment on three counts: (1) The bank’s suit 
has suffered a serious defect as loans given to two 
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separate legal entities have been clubbed together 
and there is such a mixing up of the claims of the 
bank against the firm with the claims of the bank 
against the firm with the claim of the bank against 
the fourth-defendant that the suit has precisely 
become an amalgam of the two proceedings, 
ingredients of which proceedings are not identifi- 
able; (2) appellants’ misfortune has been a direct 
result of the biddings of the officers of the bank, 
who initially encouraged them to go for expanded 
business activities, but later suggested them by not 
agreeing to thesale of thestock in December, 1971 
and thereafter, when the selling rate of the goods 
in the market was much higher and later sold the 
stock in the market at a price that fetched much 
less than the price at which the goods had been 
valued; (3) In their written statement, filed in the 
bank’s suit, they fully indicated how the bank 
failed to account for the bills that had collected 
and in handing over or sending the bills, which 
were not honoured to them and reserved their 
right to sue for accounts. Accordingly, the two 
suits aforementioned were filed for accounts and 
damages. In the absence of theaccounts of the bills 
fully furnished to the defendants, the bank can 
neither move for foreclosure nor for any money, 
claims against the defendants. According to the 
learned counsel for the appellants, the trial court 
has erred in not dismissing the suit for the reason 
of the misjoinder of parties and in not decreeing 
the claims of the appellants in their suits for the 
reason of the damage that the defendants suffered 
onaccountof the bank initially encouraging them 
to expand their business and later not permitting 
them to sell their stock, which would have liqui- 
dated all bank’s claims and selling the goods at a 
lower rate in the market as well as for accounts of 
the bills already collected or bills that were not 
collected. 

14. Itis correct when it is said that partnership firm 
and the firm of the fourth defendant functioned as 
separate legal entities, in the sense that they were 
granted various credit facilities separately by the 
bank. They continued as separate entities in such 
Joan transactions that the partnership firm or the 
fourth defendant contracted with the bank. It 
appears, however, that the title deeds, which cre- 
ated mortgage, brought into a common credit 
facility, these two separate legal entities, with 
respect to which there is a clear mention in the 
plaint in these words: 
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“The plaintiff-bank submits that on 10.6.1971, 
the title deeds of the house properties, Nos.29 
and 29-A, Veeraswami Pillai Street, Egmore, 
more particularly described as item lin Sched- 
ule 1 hereunder, belonging to the defendants 1 
and 2 were deposited with the plaintiff-bank at 
Madras with intention to create an equitable 
mortgage in order to ayert imminent legal 
proceedings. 
Again on 11.11.1971 to first defendant also 
deposited at Kancheepuram with intention to 
create an equitable mortgage the title deeds of 
his property at No.24-B, Vaikunda Perumal 
North Mada Street, Kancheepuram, more 
particularly described as Item 2 in Schedule 1 
hereon, as additional security for the amounts 
due from all the defendants under the various 
accounts in consideration of the bank forbear- 
ing to sue. 
The plaintiff-bank submits that when the title 
deeds mentioned above were deposited as 
security, they were meant to cover the total 
sum of Rs.12,87,994 then agreed and under- 
taken by the defendants to pay jointly and 
severally of which a sum of Rs.9,20,000 repre- 
sented the amount due by the proprietary 
concern and the balance of Rs.3,82,994 repre- 
sented the amount due by the firm.” 
Asserting that the National Engineering Works 
and Ashok Industries, the partnership firm and 
the business of the fourth defendant, were differ- 
ent and distinct entities doing independent busi- 
ness and alleging that a mix up was created by the 
bank in their written statement, the defendants, 
however, conveniently omitted to answer the specific 
allegation of the mortgage and the loans thus 
brought inacommon pool in such a way that as for 
accounts one was required to see the separate 
loans to the partnership firm and the proprietary 
firm, but for satisfaction of such loans to the 
common resources of the defendants. The answer 
in this behalf, in the judgment of the learned single 
Judge, is clear and unambiguous in the sense that 
the learned single Judge has taken notice of the 
evidence of P.W.1, who deposed that so far as the 
bank was concerned, they had acted one set of 
account for Ashok Industries and another set of 
account of National Engineering Works and that 
they were distinct units, but has said, 
“Thus, it is clear that the two units are distinct 
units so far as the plaintiff's advances are con 
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J.)cerned, though defendants 1 and 4, who are 
husband and wife, have received advances on 
the security of the same properties with a view 
to take the maximum advantage of receiving 
loans from the bank by creating two different 
Units. D.W.1 is the first defendant 
and the fourth defendant has not been exam- 
ined, D.W.1 has deposed that. the expansion 
and growth of National Engineering Works 
necessitated his asking the plaintiff-bank for 
the enhancement of existing facility and sanc- 
tion of additional facility after getting orders 
and succceding in tenders and accordingly he 
approached the plaintiff for enhancing the 
existing facility and for sanctioning additional 
facility, that solely in 1969 he started another 
industry, which was under his supervision, that 
is Ashok Industries started in the name of his 
wife Saroja.....that the fourth defendant has 
given power of attorney to D.W.1 to look after 
the said Ashok Industries, that in all matters 
and discussion with the plaintiff-bank on 
financial aspect, D.W.1 represented the Ashok 
Industries and that the plaintiff-Bank heard 
D.W.1’s representation in relation to Ashok 
Industries also.......... that he had always been 
discussing the financial questions for both 
National Engineering Works and Ashok 
Industries with the plaintiff-bank, that at one 
time D.W.1 sold some materials of National 
Engineering Works to Ashok Industries, which 
were pledged to the plaintiff-bank, that the 
plaintiff-bank accordingly confirmed such trans- 
action and debited in his account, that the 
plaintiff-bank has made adjustments accord- 
ingly in the respective accounts and that D.W.1 
did not object to such transfer of amount from’ 
factory type account to munuy type account. 
D.W.1 has deposed that himself and the other 
partners stood as guarantors for the outstand- 
ing of Ashok Industries, that two properties, 
one at Kancheepuram and another at Madras, 
were Offered as securities for both the units, 
that he had written to the plaintiff offering the 
two properties as security for both the ac- 
counts in Ex,P-18 letter and that the fourth 
defendant did not stand as guarantor for 
National Engineering Works.” 

~arned counsel for the appellant has, in his own 
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persuasive way, taken us through the evidence of 
this witness and other evidence on the record and 
has tried to persuade us to accept the contention 
with respect to the misjoinder of parties and 
amalgamation of claims of two distinct and sepa- 
rate legal entities into one. Having once done so, 
as noticed in the evidence, as above, in our opin- 
ion, defendants cannot be Heard to say that the 
bank must ask them to account for the claims of 
the two units separately as if the bank could not 
sue for a common mortgage with respect to the 
claims of the two separate units in the hands of the 
defendants. 
15. In the case of fiduciary relationship, courts 
sometime take notice of undue influence of the 
creditor and hold, in case it is found that the 
debtor acted in deference to the advises of the 
creditor to his prejudice, that any damage caused 
should be compensated by the creditor. A case of 
this kind has been cited at the bar by the learned 
counsel for the appellants in the case of L 
Bank Ltd. v. Bundy, (1974)3 W.L.R. 50]. The rule 
in this behalf has stated in Tato v. Williama 
{1866)2 Ch.A. 55, 61. In Tufton v. Sperni, (1952)2 
T.L.R. 516 and Williams v. Bayley, (1866)L.R. 1 
H.L. 200. Some such principles are stated, which 
are clubbed by Lord Denning, M.R. in his judg- 
ment in the words: 
“The first category is that of ‘dureas of goods’. 
A typical case is when a man is in a strong 
bargaining position by being in possession of 
goods of another by virtue ofa legal right, such 
as by way of pawn or pledge or taken in distress. 
The owner is in a weak position because he is 
in urgent need of the goods. The stronger 
demands of the weaker more than is justly due 
and he pays it in order to get the goods. Such a 
transaction is voidable. He can recover the 
excess see Astley v. Reynolds, (1731)2 Stra. 915 
and Green v. Duckett, (1883)11 Q.B.D. 275. To 
which may be added the cases of ‘colore officii’, 
where a man is in a strong bargaining position 
by virtue of his official position or public pro- 
fession. He relies upon itso as to gain from the 
weaker-who is urgently in need more than is 
justly due; see Pigoct’s case, cited by Lord Kenyon, 
CJ., in Catwright v. Bowler, (1799)2 Rep. 723- 
724, Parker v. Bristol & Exoter Railway Com- 
pany, (1851)6 Exch. 702 and Steele v. William, 
(1853)8 Exch. 625. In such cases’the stronger 
may make his claim in good faith honestly 













1 


Amarendran v. State Bank of India (Mishra, J.) 513 


believing that he is entitled to make his 
demand. He may not be guilty of any fraud or 
misrepresentation. The inequality of bargain- 
ing power the strength of the one versus the 
urgent need of the other renders the transac- 
tion voidable and the money paid to be recov- 
ered back; see Miskell v. Horper, (1915)3 KB. 
106. 

The second category is that of ‘misconscion- 
able transaction’. A man isso placed as tobe in 
need of special care and protection and yet his 
weakness is exploited by another far stronger 
than himselfso as to get his property at a gross 
undervalue. The typical case that of the ‘expec- 
tant heir’. But it applies to all cases where a 
man comes into property, or is expected to 
come into it-and then being in urgent another 
gives him ready cash for it, greatly below its 
true worth, and so gets the property trans- 
ferred to him; see Evans v. Llewellyn, (1787)1 
Cox. 333. Even though there be no evidence of 
fraud or misrepresentation nevertheless the 
transaction will be set aside: see Fry v. Lane, 
(1988)40 Ch.D. 312, 322 where Kay, J., said 
“The result of the decisions is that where a 
purchaser is made from a poor and ignorant 
man at a considerable undervalue the vendor 
having no independent advice, a court of 
equity will set aside the transaction’. This sec- 
ond category is said to extend to all cases where 
an unfair advantage has been gained by an un- 
conscientious use of power by a stronger party 
against a weaker, see the cases cited in Halsbury’s 
Laws of England, 3rd ed. Vol.17 (1956), page 
682 and in Canada Morrison v. Great Finance 
Lid, (1966)55 D.L.R. (2d) 710 and Knupp v. 
Bell, (1968)67 D.L.R. (2d) 256. The third cate- 
gory is that of ‘undue influence’ usually so 
called. These are divided into two classes as 
stated by Cotton, L.J. in Ali Card y. Skinner, 
(1887)36 Ch.D. 145, 171. The first are those 
where the stronger has been guilty of some 
fraud or wrongful act-expressly so as to gain 
some gift or advantage from the weaker. The 
second are those where the stronger has not 
been guilty of any wrongful act, but has through 
the relationship which existed between him 
and the weaker, gained some gift or advantage 
for himself. Sometimes the relationship is such 
as to raise a presumption of undue influence, 
such as parent over child, solicitor over client, 
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doctor over patient, spiritual adviser over fol- 
lower. At other times a relationship of confi- 
dence must be proved to exist. But to call o 
them the general principle obtains which was 
stated by Lory Chelmsford L.C. in Tato v. 
Williamson, (1866)2 Ch.App. 55, 61: “‘Wher- 
ever two person stand in such a relationship 
that while it continues, confidence is necessar- 
ily reposed by one, and the influence which 
naturally grows out of that confidence is pos- 
sessed by the other and this confidence is abused 
or the influence is exerted to obtain an advan- 
tage at the expense of the confiding party, the 
person so availing himself of his position will 
not be permitted to retain the advantage, al- 
though the transaction could not have been 
impeached if no such confidential relation had 
existed.’ Such a case was Tufton v. Sperni, (1952)2 
T.L.R. 516. 

The fourth category is that of ‘undue pressure’. 
The most apposite of that is Williams v. Bayley, 
(1866) L.R.1 H.L. 200,, where a son forged his 
father’s name to a promissory note, and by 
means of it, raised money from the bank o 
which they were both customers. The bank 
said to the father, in effect: “Take your choice- 
give us security for your son’s debt. If you do 
take that on yourself, then it will all go smoothly, 
if you do not, we shall be bound to exercise 
pressure’. Thereupon, the father charged his 
property to the bank with payment of the note. 
The House of Lords held that the charge was 
invalid because of undue pressure exerted by 
the bank. Lord Westbury said, at pages 218- 
219: 

‘A contract to give security for the debt of 
another, which is a contract without consid- 
eration, is above all things, a contract that 
should be based upon the free and voluntary 
agency of the individual who enters into it.’ 
Other instances of undue pressure are where 
one party stipulates for an unfair advantage to 
which the other has no option but to submit. 
As where an employer the stronger party-has 
employed a builder-the weaker party to do 
work for him. When the builder asked for 
payment ofsums properly due (so as to pay his 
workmen) the employer refused to pay unless 
he was given some added advantage. Stuart 
V.C. said: ‘Where an agreement, hard and 
inequitable in itself, has been exacted under 
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circumstances of pressure on the part of the 
person who exacts it, this Court will set it 
aside’. See Ormes v. Beadel, (1860)2 Giff. 166, 
174 (reversed on another ground. In 
D.&C. Builders Ltd v. Rose, (1966)2 Q.B. 617, 
625. 
The fifth category is that of salvage agree- 
ments. When a vessel is in danger of sinking 
and seeks help, the rescuer is in a strong bar- 
gaining position. The vessel in distress is in 
urgent need. The parties cannot be truly said to 
be on equal terms. The court of Admiralty 
have always recognised that fact. The ‘funda- 
mental rule’ is 
‘if the parties have made an agreement, the 
court will enforce it, unless it be manifestly 
unfair and unjust;; but if it be manifestly unfair 
and unjust, the court will disregard it and 
decree what is fair and just”. 
We need not exercise ourselves, however, with 
this aspect of the law and the principles that are 
applied in such cases for, at the first instance, we 
noticed that there has been no such case made out 
in the written statement, except vague pledgings 
in this behalf and assuming that there has been 
absolutely no evidence whatsoever for such an 
inference, that the transactions between the par- 
ties were affected by inequality of bargaining power. 
A case has been made out that in March, 1972, a 
certain prospective Bombay purchaser; with a draft 
for Rs.55,000 appeared on the scene for the goods 
belonging to the defendants, but in the custody of 
the bank, and the bank refused permission to sell 
the goods. It is on this basis that a suggestion has 
been made that at that time the sale price of the 
goods was higher than the price these goods fetched 
when sold. Defendants have, however, conven- 
iently omitted to quote the rate at which the 
alleged prospective Bombay purchaser had agreed 
to purchase the goods. It is not possible, on such 
facts, as we have noticed, to concede to the conten- 
tion of the learned counsel for the appellantin this 
behalf that any transaction between the bank and 
the defendants was inflicted by the vice of ine- 
qualities of bargaining power or that the bank sold 
the goods at a price, which was lower than the 
price that the goods would have fetched when sold 
to the allotted prospective Bombay purchaser. 
16. When we advert to the third question mooted 
at the bar on behalf of the appellants, and see the 
discussions in the judgment of the trial court, we 
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find ourselves in a fix, that has been created by 
complete absence of any pleading by the bank 
answering the charge that the bills were not 
accounted for or have been accounted for, but not 
returned, except a vague denial and although it is 
urged on behalf of the bank that there is evidence 
ofsubstance on the record, which would show that 
bank had given full statement of accounts of the 
bills, collected by it and returned unpaid bills to 
the defendants, there has been no discussion in 
this regard in the judgment of the trial court. In 
fiduciary transaction of this kind accounts fluctu- 
ate. It is indeed essential that specific pleadings 
are advanced. Appellants reserved their right in 
this behalf to sue separately in the written state- 
ment when they filed in the bank’s suit. It appears 
that when they filed their suits, the new provision, 
as found in Rule 6-A of O.8 of the Code of Civil 
Procedure, was not there. This Rule 6-A in O.8 of 
the Code has brought in a new provision, besides 
the provision with respect to the set off, as found 
in Rule 6 thereof, saying: 
“(1) A defendant in a suit may, in addition to 
his right of pleading a set-off under Rule 6, set 
up, by way of counter-claim against the claim 
of the plaintiff, any right or claim in respect of 
a cause of action accruing to the defendant 
against the plaintiff either before or after the 
filling of the suit but before the defendant has 
delivered his defence or before the time lim- 
ited for delivering his defence has expired, 
whether such counter-claim is in the nature of 
a claim for damages or not; 
Provided that such counter claim shall not 
exceed the pecuniary limits of the jurisdiction 
of the court. 
(2) Such counter-ciaim shall have the same 
effect as a cross-suit so as to enable the court to 
pronouncea final judgment in the same suit, 
both on the original claim and on the counter- 
claim. 
(3) The plaintiff shall be at liberty to file a 
written statement in-answer to the counter- 
claim of the defendant within such period as 
may be fixed by the court. 
(4) The counter-claim shall be treated as a 
plaint and governed by the rules applicable to 
plaints.” 
Full opportunity thus was available to the bank to 
file a written statement and contest the issue o 
accounting with respect to the bills collected or 
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not collected. In the suits that the defendants had 
filed, the bank, it appears, did not release that its 
claim needed necessary backing of evidence’and 
that when a suit raising a counter-Claim had been 
filed, it was required to rebut the allegations spe- 
cifically. One thingis clear. If full credit of the bills 
collected has not been given by the bank and bills 
which have not been collected have not been 
returned to the defendants, defendants are 
entitled to a decree to the extent of the credit 
covered by the bills. If accounts in this behalf are 
available and these accounts explain fully the 
demands of the bank, the bank’s suit has tq be 
decreed for the full amount. This cannot be achieved 
without adverting to the accounts and the evi- 
dence showing how many bills were collected by 
the bank and from whom’and how such collected 
money was accounted for by the bank and if bills 
were not collected, whether the bank returned the 
bills to the defendants and if it did not return, 
whether by not returning the bills, which were not 
collected by the bank, it caused loss to the defen- 
dants. Learned counsel for the respondent-bank 
endéavoured to persuade us to see the evidence on 
the record in this behalf for, as he said, he felt 
convinced that there has been no mistake in the 
bank in fully accounting for the bills collected and 
returning the bills to the defendants, which were 
not collected and according to him, there is suffi- 
cient evidence on the record to the said effect. We 
have, however, not yielded to his persuasion. The 
Appellate Court can enter into the evidence and 
record its own findings on facts, if it is found that 
some relevant material and material evidence has 
not been considered by the court below. There is 
no want of jurisdiction in this behalf. But besides 
oral evidence, it appears, quite a few documents 
marked without objection are on the record and 
the bank intends to rely upon the contents of such 
documents. We are aware that in P.C.Purushotham 
v. S.Perumal, A.I.R. 1972 S.C. 608, the Supreme 
Court has said that when a particular document is 
admitted in evidence without objection by the 
opposite party, the contents of such documents 
are also admitted in evidence. Courts in India have 
not hesitated in taking contents of such docu- 
ments into consideration, but two exceptions have 
always been noticed, namely, when genuineness of 
the contents or correctness of the contents as 
controverted, proof of contents, as required by 
Sec.67 of the Evidence Act, is insisted upon and 
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such evidence is never taken as conclusive evi- 
dence. It is used for the purpose of corroboration 
or contradiction only. This Court has dealt with 
this aspect of the law in some details in a recent 
judgment in the case of K. Kuppuswami Pillai v. 
E.Natarajan and another, L.P.A.No.167 of 1988, 
judgment dated 16.7.1992, and stated the law in| - 
these words: 
“It is well settled that the proofof the genuine- 
ness of a document as proof of the authorship 
of the document is the proof ofa fact like that 
of any other fact. Courts in India have, for the 
said reason, allowed evidence relating to the 
proof of the genuineness of a document to be 
either direct or circumstantial. Such evidence. 
may consist of direct evidence of a person who 
saw the document being written or the signa- 
ture being affixed or may be proof of the hand- 
writing of the contents or of the signature by 
oneof the modes provided in Secs.45 and 47 of 
the Indian Evidence Act. Such evidence may 
also be internal evidence, afforded by the 
contents of the document. 
In Mobarik Ali v. State of Bombay, A.I.R. 1957 
S.C. 857, the Supreme Court considered the 
issue whether the internal evidence afforded 
by the contents of the document amounted to 
the proof of the authorship of the document 
and the Supreme Court held that the evidence 
of the recipient of the document would be 
material to establish the authorship of the 
document. In the light of the above, a Division 
Bench of the Bombay High Court in Moham- 
med Yusuf and another v. D and another, A.LR. 
1968 Bom, 112, has fully analysed the law and 
Stated as follows: 
‘The reason on which the decision of Bhagwati, 
J., is based is not far to seek. The evidence of 
the contents contained in the document is 
hearsay evidence unless the writter thereof is 
examined before the court. We, therefore, hold 
that the attempt to prove the contents of the 
document by proving the signature or the 
handwriting of the author thereof is to set at 
nought the well recognised rule that hearsay 
evidence cannot be admitted. This question 
has been discussed by Halsbury at paragraph 
533 at page 293 (Halsbury’s Laws of England, 
3rd Edition, Volume 15), under the heading 
‘Hearsay’ says Halsbury: 
‘statements in documents may also be hear- 
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say. So, if had taken counsel’s opinion before 
acting, the contents of the opinion would be 
admissible for the same purpose, but not to 
prove the truth ofany statement of fact herein.’ 
The paragraph (534) Halsbury has discussed 
the reasons for rejection of hearsay evidence 
and says: 

‘The reasons advanced for the rejection of 
hearsay are numerous, among them being the 
irresponsibility of the original declarant, the 
depreciation of truth in the process of repeti- 
tion, the opportunities for fraud which its 
admission would offer, and the waste of time 
involved in listening to ideal rumour. 

The two principal objections, however, appear 
to be the lack of an oath administered to the 
originator of the statement and the absence of 
opportunity to cross-examine him’. The Advo- 
cate General drew our attention to a decision 
of House of Lords in Maria Sturla v. Filipoo 
Freceie, (1979)2 A.C. 623. In that case, the 
report of a committee appointed by a public 
department in a foreign state was admitted in 
evidence as a public document. It was, how- 
ever, held that it was not admissible as evi- 
dence of all the facts stated therein. In that 
case, the facts were, the document in question, 
a report of certain persons called the Ginute di 
Marina at Genoa, was sought to be put in 
evidence for the purpose of proving that per- 
son who was formerly consul for the Genoese 
Republic in London, and the succession to 
whose daughter, Mrs.Brown was in question 
was a native of Quarto near Genoa and at the 
time that report was made, aged about forty- 
five years. The document was tendered for that 
purpose and for that purpose only. 

It was concerned that the report was an 
authentic public document of the Genocese 
Government The statements, however, con- 
tained in the report were not based on the 
evidence ofany of the relatives of the Consul at 
Genoa. The information contained therein did 
not appear to have been received from any 
member of Mangini’s family. One of the well 
recognised exceptions under the English Law 
of Evidence to the reception of hearsay evi- 
dence js the evidence relating to pedigree. The 
only question which their Lordships of the 
House of Lords were considering was, whether 
the contents of the report fell within the 


The Madras Law Journal Reports [1993 


purview of the above exception and their Lord- 
ships held that it did not, because the state- 
ments contained in the report were not based 
on the evidence given before the dispute started 
byany of the members of the deceased’s family. 
We are not concerned with that part of the 
decision of the House of Lords in the present 
case. The point to be noted is that the state- 
ments contained in the report were treated as 
hearsay and since they did not fall within the 
well recognised exceptions, they were excluded 
from evidence. To conclude this part of the 
discussion, we hold, in the first place, that what 
has been formally proved is the signature of 
Abreo and not the writing of the body of the 
document at Ex.28 and secondly, that even if, 
the entire document is heild formally proved, 
that does not amount to a proof ofthe truth of 
the contents of the document. The only person 
competent to give evidence on the truthful- 
ness of the contents of the document was abreo’. 
A glance to the language used in Sec.67 of the 
Indian Evidence Act also supports the view 
that we take that the proofof the document by 
proving the signature of the first defendant 
herein cannot extend to the proofof the genu- 
ineness of the contents thereof, for the con- 
tents of Ex.A-4 are in the hand-writing of 
somebody else. Sec.67 reads as follows: 
“67. Proof of signature and handwriting of per- 
son alleged to have signed or written document 
produced: Ifa document is alleged to be signed 
or to have been written wholly or in part by any 
person, the signature or the handwriting of so 
much of the dacumentas is alleged to bein that 
person’s handwriting must be proved to be in 
his handwriting.’ Ifa document is alleged to be 
signed by any person, the signature is proved 
by examining that person. If a document is 
alleged to have been written wholly or in part 
bya person, such handwriting ofso much of the 
document, as is alleged to be in that person’s 
handwriting, is proved by examining that per- 
son.” 
Weare however, not saying anything finally in this 
behalf for we intend to remit the case for a recon- 
sideration of the evidence on the record on the 
question of issue No.4 in C.S.No.171 of 1975 and 
issue No.5 in C.S.Nos.588 and 589 of 1979; the 
only issue relating to the accounts based on the 
bills, with respect to which the respondent-bank 
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has acted as the agent of the defendants. We are 
conscious, however, that the suits of the year 1975, 
decreed in the year 1982, are going to be revived 
for the limited purpose of the accounts covered by 
the bills aforementioned anda public undertaking 
is involved in the proceedings. We cannot, how- 
ever, find any via media, except the setting aside of 
the judgment and decree and remand, as indicated 
above. There has been a long protracted litigation 
and substantial delay caused in the Court. In the 
circumstances, it is desirable, after remand, the 
cases are heard expeditiously and disposed of as 
quickly as possible. In the result, the appeals are 
allowed to the extent indicated above, the 
impugned judgment and decrees are set aside; the 
case is remitted to the trial court for further hear- 
ing on the issue indicated above. In the circum- 
stances of the case, there shall be no order as to 
costs. 

VK Appeals allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 

Present: AR.Lakshmanan, J. 

W.P.No.13823 of 1992 2nd August, 1993. 

Selvi Industries represented by its Proprietor 
K.Chidambaram, Pudukottai ... Petitioner 
v. 
The District Collector, Pudukottai ... Respondent. 


Tamil Nadu Minor Mineral Concession Rules (1959), 
Rule 8-A (deleted by G.O.Ms.No.608, Industries, 
dated 2.9.1989 and Rules 8(c) and 9 - Applicability 
and scope - Lease for quarrying jelly used for build- 
ing construction and road-making purposes - Col- 
lector’s power to grant or renew - If taken away by 
Government order dated 2.9.1989. 

Rule 8-A, in the opinion of the court, is not 
applicable to the present case for the said Rule 
deals with the procedure for the grant of lease in 
respect of red, black, pink, grey, green and any 
other coloured granite or any other rock for use as 
ornamental and decorative stones. There is no 
controversy that the petitioner has gotan industry 
where he manufactures crusher jelly which can be 
used for building construction and road making 
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purposes. Further, Rule 8(c) of the Rules specifi- 
cally contemplates that private persons would be 
granted lease for quarrying black granite for their 
existing industry. There is no controversy that the 
petitioner is having an industry for the last twenty 
years and he needs the black granite for manufac- 
turing crusher jelly for constructing buildings and 
laying roads. Under Rule 9, the Collector has to 
renew the lease. Hence, it is futile to contend that 
the District Collector has been denuded of the 
power to grant renewal of the lease. 

[Paras. 8, 9 & 10] 
K Raviraja Pandian, for Petitioner. 
P.Sadasivam, Special Government Pleader and 
V.R.Rajasekaran, Government Advocate (W), for 
Respondent. 
The Court made the following 
ORDER: This writ petition is for quashing the 
order of the respondent dated 20.8.1992 and to 
direct the respondent to consider the renewal 
application of the petitioner for renewal as per the 
provisions of Rule 9 of the Tamil Nadu Minor 
Mineral Concession Rules (hereinafter referred 
to as the Rules). ' 
2. The petitioner is the manufacturer of crusher 
jelly which can be used for building construction 
and road making purposes. The respondent herein 
by proceedings dated 5.1.1973 has granted mining 
lease for quarrying jelly for ten years. The quarry 
is at Melur village, Kulathur taluk and the extent 
is 11.91 acres. The petitioner applied for renewal 
of lease by application dated 3.5.1982. The re- 
spondent by proceedings dated 16.11.1982 renewed 
the mining lease for a further period of five years 
from fasli years 1392 to 1396. Again, by applica- 
tion dated 23.4.1987, the petitioner sought for 
renewal of the lease and the respondent extended 
the lease for a period of five years by proceedings 
dated 9.7.1987. The said lease also expired on 
30.6.1992. As per Rule 9 of the Rules, the peti- 
tioner by letter dated 27.3.1992, applied for re- 
newal of the lease for a further period of ten years. 
3. The respondent viz. the then District Collector 
of Pudukottai passed the following order on 4.6.1992: 


UgéGam_em wre gy Asama gurracfer Clewedipem ser 
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4. By order dated 29.7.1992 in W.P.No.8026 of 
1992 I set aside the order of the respondent dated 
4.6.1992 and directed the respondent to take the 
renewal application on file and dispose of the 
same on merits in the light of the observations 
contained therein. The direction given in that 
order is as under: 


“In the instant case there is no difficulty in, 


holding that the application submitted by the 
petitioner for renewal of thé lease for the 
period beyond 30.6.1992 is maintainable and 
the impugned order holding that a further 
period is not contemplated under the Rules 
cannot at all be sustainable. At the risk of 
repetition it had to be pointed out that the 
application of the petitioner has not been 
rejected on the ground it would not be in the 
interest of mineral development to grant a 
renewal nor had they been rejected on the 
ground that the lease amount was not reason- 
able. The only reason given in the impugned 
order being found unsustainable, there will be 
a writ of certiorarified mandamus as prayed for 


4.6.1992 (Qub) k k kkk kkk 
Dru A AUASTE 
relating to the order of the respondent in 
RcNo.826/92(M) dated 4.6.1992. The impugned 
order of the Collector is quashed and the 
Collector is directed to take the renewal appli- 
cation on fileand dispose of thesameon merits 
in the light of the observations indicated above. 
The Collector shall dispose of the renewal 
application within a period ofone month from 
the date of the receipt of a copy of this order. 
The writ petition is ordered on the above terms. 
No costs.” 
5. The respondent by her order dated 20.8.1992 
has rejected the application of the petitioner on 
the ground that by virtue of the arendment to the 
Rules, the power given to the District Collector 
has been taken away and that by virtue of the 
amendment, there is no provision for granting 
lease to the industries. Challenging the correct- 
ness of the aforesaid order, the present writ peti- 
tion has been filed. 
6. The order passed by the then District Collector 
of Pudukottai on 20.8.1992 is reproduced hereun- 
der: 
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7. A counter affidavit has been filed on behalf of 
the respondent by the present Collector stating 
that since old Rule 8(A) of the Rules, which em- 
powered the Collector to grant lease to the indus- 
tries had been deleted by G.O.Ms.No.608, Indus- 
tries, dated 2.9.1989 and since there is no provi- 
sion under the Rules for grant of lease to indus- 
tries, the request of the petitioner cannot be ac- 
cepted. Mr.P.Sadasivam, learned Special Govern- 
ment Pleader, also raised the identical contention 
before me at the time of hearing. 
8. The above contention raised on behalf of the 
respondent has to be mentioned only to be re- 
jected. The then Collector of Pudukottai Mrs.Sheela 
ani Sungath has not even taken pains to look 
into the Rules. Rule 8(A) in my opinion, is not 
applicable to the present case for the said Rule 
deals with the procedure for the grant of lease in 
respect of Red, Black, Pink, Grey, Green and any 
other coloured granite or any other rock for use as 
ornamental and decorative stones [Italics is mine] 
9. There is no controversy that the petitioner has 
got an industry where he manufactures crusher 
jelly which can be used for building construction 
and road making purposes. Perhaps, rightly real- 
ising this position, the then Collector of Pudukot- 
tai did not refer to Rule 8(A) in her pleadings in 
W.P.No.8026 of 1992. It is unfortunate that 
Mrs.Sheela Rani Shungath, the then District 
Collector of Pudukottai, had acted in a mechani- 
cal way and rejected the renewal application of the 
petitioner. The impugned order discloses total 
non-application of mind on the part of the then 
Collector of Pudukottai. 
10. Further, Rule 8(c) of the Rules specifically 
contemplates that private persons would be granted 
lease for quarrying black granite for their existing 
industry. There is no controversy that the peti- 
tioner is having an industry for the last twenty 
years and he needs the black granite for manufac- 
turing crusher jelly, which is used for constructing 
buildings and laying roads. No reference has been 
made by the District Collector either to Rule 8(C) 
or to Rule 9, which deals with renewal of lease. 
Under Rule 9, the Collector has to renew the 
lease. Hence, it is futile to contend that the Dis- 
trict Collector has been denuded of the power to 
grant renewal of the lease. The reason given by the 
then Collector is also not bona fide. If really Rule 
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8 has been amended by G.O.Ms.No.608, Indus- 
tries, dated 2.9.1989, taking away the powers ofthe 
District Collector, nothing prevented the previ- 
ous Collector of Pudukottai from bringing the 
same to my notice on 29.7.1992 when I passed the 
order in W.P.No.8026 of 1992. I am only referring 
to these facts to show the light hearted, casual and 
cavalier. manner in which the then Collector of 
Pudukottai Mrs.Sheela Rani Shungath dealt with 
the renewal application of the petitioner jn spite 
of my orders specifically directing her to consider 
the renewal application of the petitioner and pass 
orders on merits. It is unfortunate that the res- 
pondent/District Collector who passed the earlier 
order dated 4.6.1992 has failed to refer to the 
amended Rule 8(A) and rejected the renewal 
application on the ground that she has no powers 
to deal with the renewal application, under the 
amended Rule 8(A), especially having regard to 
the fact that Rule 8(A) was amended as early as 
2.9.1989. 
11. Ihave already found that the reliance placed by 
the District Collector on Rule 8(A), as amended 
by G.O.Ms.No.608, Industries, dated 2.9.1989, is 
totally misconceived. On account of the mistake 
committed by the then District Collector of Pudukot- 
tai, the petitioner is put to the necessity ofseeking 
redress from this Court at huge cost. Further, the 
petitioner’s industry has also come to a grinding 
halt. 
12. It is the duty of the statutory authorities to 
adopt a constructive altitude and encourage in- 
dustries instead of adopting, a negative approach. 
The mistake committed by the respondent has 
resulted in the closure of an industry for three 
years for no fault of the petitioner and because of 
incorrect and wrong understanding of the Rules 
and this has occasioned a great and grave injustice 
to the petitioner. 
13. When I made the order in W.P.No.8026 of 
1992 on 29.7.1992, it was not brought to my notice 
by the respondent about the amendment. The 
aforesaid amendment was not even raised in the 
pleadings. Had the amendment been brought to 
my notice, appropriate orders would have been 
pe by me in accordance with the amended 
ule 8(A) of the Rules. 
14. I find that Rule 9 will apply to the facts of the 
present case and that under the Rules as they exist 
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now, industries, are entitled to the grant of lease 
for quarrying granite and the District Collectors 
vested with the authority to grant the renewal of 
lease under Rule 9. 

15. Accordingly, I direct the present District Col- 
lector of Pudukottai to consider the renewal ap- 
plication of the petitioner inthe light of the direc- 
tions contained in my order dated 29.7.1992 in 
W.P.No.8026 of 1992 and the directions given 
herein, within four weeks from the date of receipt 
of a copy of this order either from this Court or 
from the petitioner, whichever is earlier. Orders 
shall be passed positively within four weeks as 
directed above. 

16. For the foregoing reasons, the writ petition is 
allowed with costs of Rs.2,500 to be paid to the 
petitioner. 


BS. ~-- Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Bellie, J. 
App.No.536 of 1980 8th April, 1993. 


Chellakannu Pillai alias Sethu Pillai... Appellant 
v. 
P.Vembu Ammal (Minor) (died) and others 

... Respondents. 


Civil Procedure Code (V of 1908), 0.22, Rule 4 - 
Appeal abating as against one of the respondents 
and dismissed against another - Appeal if can pro- 
ceed as against surviving respondents. 

Held; In the present case pending appeal, thesixth 
respondent died. No steps were taken to bring her 
L.Rs., on record within time. As regards eighth 
respondent three notices were issued but were not 
served. Substituted services was ordered, but the 
appellant did not pay the batta. Assuch the appeal 
stands dismissed as against respondents 6 and 8. In 
view of this, if the appeal is allowed the decisionin 
the appeal will go in conflict with the decision of 
the trial court between the appellant and respon- 
dents 6 and 8. Since respondents 6 and 8 have a 
right in the properties in dispute, necessarily they 
are necessary parties to the appeal. If the appeal 
is allowed and a decree is passed as against the 
surviving respondents it cannot be successfully 
executed since ee 6 and 8 would object 
to the execution. Therefore, it would appear that 
the appeal as against respondents other than 
respondents 6 and 8 cannot be heard. /Para. 11] 
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Cases referred to: 

The State of Punjab v. Nathu Ram, A.I.R. 1962 S.C. 
89: (1962)2 S.C.R. 636. [Para. 11] 

Daya Ram v. Shyam Sundari, A.I.R. 1965 S.C. 
1049: (1965)1 S.C.R. 231. [Para. 12] 
M.S.Umapathy, for Appellant 

K. Sampath, for Respondents 

Appeal against the decree of the Court of the 
Subordinate Judge, Tirunelveli, dated 28.4.1978 
and passed in O.S.No.35 of 1975. 

The Court delivered the following 
JUDGMENT:- The plaintiff Chellakannu Pillai is 
the appellant. He filed the suit in respect of four 
schedules of properties. A decree has been passed 
in respect of the first schedule, but the suit has 
been dismissed in respect of schedules 2,3 and 4. 
Now in the appeal we are concerned with only the 
dismissal of the suit as regards schedules 2, 3 and 
4. 

2. Regarding these items of properties the case of 
the plaintiff is as follows: 

The four schedule properties originally belonged 
to one deceased Papanasam Pillai who was the 
plaintiff's paternalaunt’s son. He had no issues for 
along time. Therefore, he brought up the plaintiff 
as one of his family members from his young age of 
5 years. The plaintiff was assisting Papanasam 
Pillai in managing his large properties and his 
coffee hotel. Papanasam Pillai also celebrated the 
marriage ofthe plaintiffin his house at his expense 
on 1.12.1957 and even thereafter the plaintiff was 
living with Papanasam Pillai as a member of his 
family. While so on 13.12.1957 Papanasam Pillai 
had executed a settlement deed in respect of the 
plaint first schedule properties under which the 
plaintiff would have life interest and his (plain- 
tiffs) heirs will have the residuary right. After the 
death of Papanasam his wife gave birth toa female 
child and that child is the first defendant minor 
P.Vembu. A few days thereafter the first defen- 
dant’s mother also died. The plaintiff brought up 
the child. 

On the death of Papanasam Pillai the plaint 2nd, 
3rd, 4th schedule properties devolved upon the 
minor first defendant and Papanasam Pillai’s mother 
Mariyammal. First defendant was entitled to2/3rd 
shareand Mariyammal was entitled to 1/3rd share. 
On 6.7.1966 Mariyammal out of her own free will 
and volition executed a registered will in favour of 
the plaintiff bequeathing her the said 1/3rd share. 
Now that Mariyammal is dead, the plaintiff is 
entitled to 1/3rd share. The second defendant is 
the maternal uncle of the first defendant. He filed 
O.P.No.75 of 1972 in the District Court, Tirunelveli 
for appointment ofa guardian for the minor first 
defendant. The plaintiff was the first respondent 
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therein. The petition was resisted by the plaintiff 
expressing his willingness to be the guardian ofthe 
person and properties of the minor. After enquiry, 
on 22.11.1974 the plaintiff was appointed as the 
personal guardian and Thiru A-P.Raja Singh 
as property guardian of the minor. The third 
defendant is claiming some interest over the suit 
properties. Now there is trouble and inconven- 
ience in enjoying the properties jointly and there- 
fore the suit had to be filed for partition. Hence 
the suit. 

3. In the written statement filed by the first defen- 
dant minor through the Court guardian it is sub- 
mitted that the first defendant had no personal 
knowledge about the averments in the plaint and 
therefore the plaintiffis put tostrict proof thereof. 
4. The second defendant in his written statement 
would cantend in so far as the schedules 2,3 and 4 
are concerned that the Will referred to by the 
plaintiff was not executed by Mariyammal out of 
her free will and volition and therefore the plain- 
tiff had no right in it. 

5. The third defendant (neither in the plaint nor in 
the written statement of the third defendant her 
relationship with Mariyammal is mentioned. It 
appears from the evidence that she is the daughter 
of Mariyammal) in her written stacement would 
contend that the Will propounded by the plaintiff 
is not true and valid, and it had been fraudulently 
fabricated by the plaintiff. After Mariyammal her 
1/3 share devolved upon the first defendant and 
this defendant, and this defendant would get 1/6 
share. 

6. The trial court on considering the evidence 
adduced in the case, as stated above, as regards 
plaint first schedule property passed a decree, but 
as regards the plaint.second, third and fourth 
schedule properties it held that the Will Ex.A-3 
dated 16.7.1966 relied on by the plaintiff is not 
true, valid and binding. Therefore the trial Court 
dismissed the suit as regards the plaint schedules 
2,3 and 4. Hence this appeal by the plaintiff. 

7. Mr.K.Sampath, learned counsel appearing for 
the respondents in the appeal took a preliminary 
objection to the hearing of the appeal contending 
that (a) as against the sixth respondent the appeal 
abated since no legal representative of the said 
deceased respondent has been brought on record 
in time, and (ii) to the eighth respondent no notice 
of appeal has been taken and therefore the appeal 
was dismissed as against the eighth respondent, 
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and this being the case, in the appeal the Judgment 
of the Court below cannot be varied if the appel- 
lant is to succeed since the Judgmentin the appeal 
would be in conflict with the Judgment of the 
Court below as regards respondents 6 and 8. 

8. On a careful consideration of the matter I find 
much force in this argument. From the records it 
is found that originally there were three respon- 
dents. The first and third respondents died. The 
appellant filed two petitions for impleading the 
legal representatives of the deceased first and 
third respondents, but the legal representatives 
sought to be impleaded in both the petitions were 
same persons. Those petitions were allowed and 
the legal representatives were impleaded as re- 
spondents 4 to 9. Subsequently the fourth respon- 
dent died. A petition was filed for impleading the 
legal representatives of this respondent, and re- 
spondents 10 to 15 were impleaded. 

9. Notice of appeal was ordered to the newly 
impleaded respondents. Batta was not paid for 
service of notice of appeal to respondents 6 and 8 
and consequently the appeal was dismissed for 
default as against them. A petition C.M.P.No. 
9326 of 1987 was filed for setting aside the said 
order of dismissal of the appeal as against respon- 
dents 6 and 8. In the meanwhile sixth respondent 
died. No step was taken to bring her legal repre- 
sentative on record in that petition within the 
time. As regards eight respondent three notices 
were issued but they have been returned with the 
endorsement “no residence”. Substituted service 
was ordered but the appellant did not pay Batta for 
substituted service. Therefore C.M.P.No. 6326 of 
1987 was dismissed. As such the appeal stands 
dismissed as against respondents 6 and 8. 

10. Now, it is not in dispute that the respondents 
6 and 8 against whom the appeal stands dismissed 
will have some right in the 1/3 share of Mariyam- 
mal in respect of which according to the plaintiff 
she has executed a Will Ex.A-3 in his favour. The 
trial Court has held that the Will is not true and 
valid, and therefore it dismissed the suit as regards 
the plaint items 2 to 4 covered by the said Will. 
11. Now, if the appeal were to be allowed holding 
that the Will is true and valid then the plaintiff will 
have right in the 1/3 share of Mariyammal. But this 
would be against the Judgment of the Court below 
under which respondents 6 and 8 would claim a 
right. In this connection Mr.Sampath imsupport 
of his contention cited a decision of the Supreme 
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Court in The State of Punjab v. Nathu Ram, ALR. 
1962 S.C. 89: (1962)2 S.C.R. 636 wherein a ques- 
tion arose whether, when one of the respondents 
died and his legal representatives were not 
brought on record and therefore the appeal as 
against him abated, the appeal as against the other 
respondents also abated or not. The Supreme 
Court said as follows:- 
“The question whether a Court can deal with 
such matters or not, will depend on the facts of 
each case and therefore no exhaustive state- 
ment can be made about the circumstances 
when this is possible or is not possible. It may, 
however, be stated that ordinarily the consid- 
erations which weigh with the Court in decid- 
ing upon this question are whether the appeal 
between the appellants and the respondents 
other than the deceased can be said to be 
properly constituted or can be said to have all 
the necessary parties for the decision of the 
controversy before the Court. The test to de- 
termine this has been described in diverse forms. 
Courts will not proceed with an appeal (a) 
when the success of the appeal may lead to the 
Court’s coming to s decision which be in con- 
flict with the decision between the appellant 
and the deceased respondent and therefore 
which would lead to the Court’s passing a 
decree which will be contradictory to the 
decree w 1ich had become final with respect to 
the same subject matter between the appellant 
and the deceased respondent; (b) when the 
appellant could not have brought the action 
for the necessary relief against those respon- 
dents alone who are still before the Court and 
(c) when the decree against the surviving 
respondents, if the appeal succeeds, be in- 
effective, that is to say, it could not be success- 
fully executed”. 
Thus the Supreme Court has given three circum- 
stances in which when the appeal abated in respect 
of one of the respondents the appeal cannot be 
proceeded with against the other respondents. In 
our case the appeal has been dismissed as against 
two respondents. In my view all the three circum- 
stances stated by the Supreme Court in which the 
appeal cannot be heard against the other respon- 
dents are present in our-case. If the appeal is 
allowed that decision in the appeal will go in 
conflict with the decision of the trial Court 
between the appellant and respondents 6 and 8, 
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and hence there will be two conflicting decrees. 
Since the respondents 6 and 8 have a right in the 
property in question necessarily they are ne¢es- 
sary parties to the appeal. And if the appeal is 
allowed and a decree is passed as against the 
surviving respondents it cannot be successfull 
executed since respondents 6 and 8 would object 
to the execution. Therefore it would appear that 
the appeal as against respondents other than re- 
spondents 6 and 8 cannot be heard. 
12. Mr.M.S.Umapathy, learned counsel appear- 
ing for the appellant would however cite another 
decision of the Supreme Court in Daya Ram v. 
Shyam Sundari, A.ILR. 1965 S.C. 1049: (1965)1 
S.C.R. 23]. But I do not think that this decision 
would help him. Therein it was held that if the 
appellant after diligent and bona fide enquiry 
ascertained who were the legal representatives of 
the deceased respondent and brought them on 
record within the time limit prescribed by law, 
there would be no abatement of the appeal even 
though some other legal representatives remained 
unknown to him and were not impleaded, if those 
legal representatives who were impleaded suffi- 
ciently represent the estate and a decision ob- 
tained against them would bind the entire estate. 
The facts of the case in the above Supreme Court 
decision are not similar to the facts in our case. It 
may be noted that the Supreme Court has further 
stated that, 
“If, however, it is brought to the notice of the 
appellant during the pendency of the appeal 
that some of the legal representatives had not 
been impleaded, it would be the duty of the 
appellant who was thus made aware of his 
default, to bring those others on records.” 
This shows that the appellant must be diligent 
in impleading all the necessa.y parties in the 
appeal. The facts discussed above would show that 
it would be only due to the fault of the appellant 
the appeal against the defendants 6 and 8 was 
dismissed. 
13. Considering all these, the appeal which has 
been dismissed as against respondent 6 and 8 
cannot be maintained as against the other respon- 
dents. Therefore, the appeal has to be necessarily 
dismissed. In this view of the matter there is no 
necessity to consider the merits of the appeal. The 
result is, the appeal is dismissed. In the circum- 
stances, there will be no order as to costs. 


VK =-=- Appeal dismissed. 


IT] Neyveli Lignite Corporation Ltd. v. Govindarajulu (Lakshmanan, J.) 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: AR. Lakshmanan, J. 
W.P.Nos.9196 and 9197 of 1992 17th June, 1993. 


Neyveli Lignite Corporation Ltd., represented by 


the Secretary, Neyveli-1 ... Petitioner 
v. 
P.R.Govindarajulu and others ... Respondents. 


Land Acquisition Act (I of 1894), Sec.20(d) (added 
by Tamil Nadu (Amendment) Act (XIV of 1990) - 
Land acquisition being made by Government for 
and on behalf of Neyveli Lignite Corporation - 
Award passed without notice to Corporation - 
Validity of. 

Sec.20(d) of the Land Acquisition Act provides 
that the court shall cause a notice specifying the 
day on which the court will proceed to determine 
the objection and directing their appearance be- 
fore the court on that day to be served on the 
persons viz., the appellant and all persons inter- 
ested in the objection and if the acquisition is not 
made for the Government, the person orauthority 
for whom it is made. It is not disputed that the 
acquisition in the instant case is not made-for the 
Government and that the same is made only for 
and on behalf of the writ petitioner. The non- 
compliance of the statutory provision provided 
under Sec.20(d) of the Land Acquisition Act is 
fatal to the case. Hence, the awards passed by the 
3rd respondent without affording an opportunity 
to the interested person cannot be allowed to 


stand. [Para. 6] 
N.A.K. Sarma, for Petitioner. 
R.Krishnamurthi, Senior Counsel for 


R.Muthukumaraswami, for Respondent No.1. 
V.P.Senguttuvel, for Respondent Nos.2 and 3. 
The Court made the following “ 

COMMON ORDER: By consent of parties, the 
main writ petitions have been taken up for 
disposal. 

2. In these writ petitions, the Neyveli Lignite 
Corporation prayed for issue of writ of certiorari- 
fied mandamus by calling for the records leading 
to the award of the 3rd respondent/Subordinate 
Judge, Vridhachalam, made on 13.1.1992 in 
L.A.O.P.Nos.121 and 149 of 198] and to quash the 
same and consequently direct the 3rd respondent 
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to proceed with the reference in accordance with 
law. The writ petitions were admitted by this court 
on 13.7.1992, and interim stay of the awards in 
question was granted on the same day. The 1st 
respondent has filed a common counter affidavit 
in both the writ petitions. I have heard the argu- 
ments of Mr.N.A.K.Sharma, for the petitioner 
and Mr.R.Krishnamurthi, learned Senior Coun- 
sel for the 1st respondent. 
3. According to Mr.N.A.K.Sharma, the writ peti- 
tioner is aggrieved that the awards in question 
have been passed without hearing the petitioner, 
which is mandatory as per the amended provisions 
of the Land Acquisition Act, 1894. The Act was 
amended by the Land Acquisition (Tamil Nadu 
Amendment) Act, 1990 (Act 14 of 1990), which 
came into force on 9.5.1990 on publication. Sec.20 
of the Act was amended by the addition of a new 
clause viz. Sub-clause (d). Sec.20 of the Act as 
amended reads as follows: 
“20. The court shall thereupon cause a notice 
specifying the date on which the court will 
proceed to determine the objection, and di- 
recting their appearance before the court on 
that date, to be served on the following per- 
sons-namely, 
(a) the applicant; 
(b) all persons interested in the objection, 
except such (ifany) of them as have consented 
without protests to receive payment of the 
compensation awarded; 
(c) ifthe objection is in regard to the area of the 
land or to the amount of the compensation, the 
Collector, and 
(d) if the acquisition is not made for the Gov- 
ernment, the person or authority for whom itis 
made.” 
4. Sec.3 of Amending Act 14 of 1990, further 
provides that Sec.20 of the Parent Act (Act of 
1894) as amended shall apply also to all proceed- 
ings pending before any Court on the date of the 
commencement of the Amending Act. The conse- 
quent legal position is that from 9.5.1990, with 
respect to all acquisitions of land for the purposes 
of the project of the 1st respondent, made by the 
Government of Tamil Nadu, in any reference under 
Secs.18 and 19 of the Act, the court is required to 
give notice, amongst others, to the petitioner herein. 
This legal position in my view, statutorily recog- 
nises the right of the persons or authorities for 
whom the acquisition of land is made by the 
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Government to put forward their pleas with re- 
spect to the quantum of compensation, extent of 
Jand acquired and such other matters covered by 
the reference. 

5. It is stated by the petitioner that they came to 
know from the 2nd respondent that under 
L.A.O.P.Nos.121 and 149 of 1981 awards have 
been passed by the 3rd respondent on 13.1.1992 
whereby enhanced compensation together with 
interest at 9% from the date of taking possession 
of the land has been awarded, for the lands in 
question. Since the awards have been passed by 
the 3rd respondent without giving notice to the 
writ petitioner, the present writ petitions have 
been filed for the relief mentioned above. 

6. [am of the view that the petitioner is right in his 
submission. Sec.20(d) of the Land Acquisition 
Act provides that the court shall cause a notice 
specifying the day on which the court will proceed 
to determine the objection and directing their 
appearance before the court on that day to be 
served on the persons viz., the applicant and all 
persons interested in the objection and if the 
acquisition is not made for the Government, the 
person or authority for whom it is made. It is not 
disputed that the acquisition in the instant case is 
not made for the Government and that thesame is 
made only for and on behalf of the writ petitioner. 
Admittedly, in this case, the 3rd respondent viz. 
the Subordinate Judge, Vridhachalam, has not 
ordered any notice to the person interested viz. the 
writ petitioner herein, for whose benefit the ac- 
: quisition is now made. In my opinion, the non- 
compliance of the statutory provision provided 
under Sec.20(d) of the Land Acquisition Act is 
fatal to the case. Hence, the awards passed by the 
3rd respondent without affording an opportunity 
to the interested person cannot be allowed to 
stand. 

7. At the time of hearing, it was brought to my 
notice by Mr.R.Krisnamurthi, learned Senior 
Counsel for the Ist respondent, that the 2nd re- 
spondent herein viz. the Special Tahsildar, Land 
Acquisition, Neyveli (Referring Officer), has filed 
two regular first appeals in this Court in A.S.Nos.204 
and 244 of 1993 challenging the two awards, viz. 
the judgment and decree of the 3rd respondent 
herein in L.A.O.P.Nos.121 and 149 of 1981. The 
served copy of the grounds of appeal on the 1st 
respondent/claimant herein has been placed be- 
fore me. I have also perused the same. The 2nd 
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respondent herein has‘specifically raised in those 
two appeals the very same point which is now 
raised by the writ petitioner before me in these 
writ petitions. It is useful to extract Ground No.11 
in those appeals: 
“The court below has erred in not issuing 
notice to Neyveli Lignite Corporation 
Limited, Neyveli, for whose benefit the lands 
were acquiretl, as per the recentamendment to 
Sec.20 of the Land Acquisition Act made by 
Government of Tamil Nadu in their Act 14 of 
1990.” 
No other point was raised or argued before me by 
either side. 
8. For the foregoing reasons, I am of the view, that 
the awards of the 3rd respondent/Subordinate 
Judge, Vridhachalam in both the L.A.O.P.Nos.121 
and 149 of 1981 are illegal, ab initio ‘void: and 
unenforceable on the short ground of non-issue of 
statutory notice to the interested person, viz., the 
writ petitioner. Hence, both the awards are set 
aside and the matter is remitted to the 3rd respon- 
dent. The 3rd respondent is directed to issue no- 
tice to the writ petitioner (Neyveli Lignite Corpo- 
ration Ltd.) owner of the land viz., the 1st respon- 
dent (P.R.Govindarajulu) and also the 2nd re- 
spondent (Special Tahsildar No.XV, Land Acqui- 
sition, Neyveli), and dispose of the matter on 
merits and in accordance with law within three 
months from the date of receipt of a copy of this 
order. Both the writ petitions are ordered accord- 
ingly. No costs. 


B.S. -+-- Petitions allowed. 


I] Gunasekaran v. The Registrar of Co-op. Societies (Lakshmanan, J.) 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: AR. Lakshmanan, J. 

W.P.No.2930 of 1993 19th July, 1993. 
V.Gunasekaran and others ... Petitioners 
The Registrar of Co-operative Societies and 
others ... Respondents. 


(A) Constitution of India (1950), Art.226 - Writ 
petition under - If maintainable against Tiruchi 
District Co-operative Bank. 

, 


The decision of the recent Full Bench of our High 
Court has held that no writ petition is maintain- 
able against a co-operative society. It cannot be 
gainsaid that the 3rd respondent is a Co-operative 
Bank registered under the Tamil Nadu Co-opera- 
tive Societies Act. Applying the ratio laid down in 
the decision of the Full Bench, it has to be held 
that this writ petition is not maintainable and this 
same is liable to be dismissed. [Para. 16] 


(B) Tamil Nadu Co-operative Societies Rules (1963), 
Rule 149(3)(a) - Co-operative Bank seeking to fill 
up vacancies of Jewel Appraisers - Jewel Appraisers 
already in service as piece rate basis applying for 
posts - Not sponsored by Employment Exchange - 
Contending that they need not be sponsored through 
Employment Exchange - Sustainability. 


It is open to a society under Rule 149(3)(a) of the 
Tamil Nadu Co-operative Societies Rules to make 
direct appointment by calling for applications from 
the employees of the society in respect of which 
recruitment is made and by also calling for a list of 
eligible candidates from the Employment Exchange. 
There is no dispute that the Employment Ex- 
change has not sponsored the names of the peti- 
tioners. Further, the petitioners have not satisfied 
the rules regarding age, educational qualification 
etc. [Para. 20] 


Cases referred to: 

Union of India v. N.Hargopal, A.J.R. 1987 S.C. 
1227: 1987 Lab.I.C. 915: (1987)3 J.T. 182: 1987 
Lab.L.R. 332: (1987)1 Lab.LJ. 545: (1987)3 S.C.C. 
308: (1987)2 S.CJ. 294: (1987)2 Lab.L.N. 20: 
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(1987)71 FJ.R. 111: (1987)55 Fac.L.R. 602. 
[Para. 5] 

S.Surendrakumar Gyani v. State of Rajasthan, A.LR. 
1993. S.C. 115. [Para. 5] 

M/s. Puri Urban Co-operative Bank v. Madhusudan 
Sahu, (1992)3 S.C.C. 323. [Para. 15] 
V.Ramaswami v. The State of Tamil Nadu, 1990 
Writ.L.R. 42: [Para. 22] 

R.Viduthalai, for Petitioners. 

Mis. Vijay Narayan and R.Parthiban, for Respon- 
dent No.3. 


The Court made the following 

ORDER: The petitioners are employed as Jewel 
Appraisers in the services of the 3rd respondent/ 
The Trichy District Central Co-operative Bank 
Ltd. According to the petitioners, they completed 
more than seven years of service. The post of Jewel 
Appraisers in the 3rd respondent-bank, according 
to the petitioners, isa permanent post and as many 
as 32 Jewel Appraisers are employed throughout 
the day by the 3rd respondent-bank and the Jewel 
Appraisers like the petitioners work for the whole 
day in the bank and their job is not confined to 
testing the fineness of the jewels pledged with the 
3rd respondent-bank. 


2. According to Mr.R. Viduthalai, learned counsel 
for the petitioners, the work performed by the 
petitioners and other Jewel Appraisers includes 
enrolling the jewel loan applicants as members, 
testing the fineness of the jewels after filling up the 
jewel loan bond, payment vouchers, payment 
receipts, discharge receipts, maintaining the jewel 
loan ledgers and filling up the jewel loan chitta. 
The petitioners are licence-holders under the Gold 
Control Act. Even though the petitioners work 
throughout the day, they are treated as part-time 
employees. The petitioners are exclusively 
employed by the 3rd respondent bank and they do 
not work in any other establishment. The peti- 
tioners are paid only on commission basis at the 
rate’of Rs.1.50 per Rs.1,000, the latter represent- 
ing the jewel loan amount. 


3. The 1st respondent is the head of the co-opera- 
tive institutions in the State of Tamil Naduand the 
2nd respondent is the Regional Head. Both of 
them have the over-all control and supervision of 
the 3rd respondent-bank. The petitioners were 
recruited in the year 1985 and they have com- 
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pleted 7 years of continuous service without any 
break. In fact, as per the provisions of the Tamil 
Nadu Industrial Establishments (Conferment of 
Permanent Status to Workmen) Act, 1981, which 
applies to the 3rd respondent establishment, all 
the petitioners should be made permanent since 
they have completed more than the minimum 
period of 480 days of continuous service in a 
period of 24 calendar months. According to the 
petitioners, they have a valid licence issued under 
the Gold Control Act to work as Jewel Appraisers 
and as such, they are eligible to be employed as 
permanent Jewel Appraisers of the 3rd respon- 
dent-bank. The petitioners were appointed by the 
3rd respondent more than seven years back and 
they were not sponsored by the Employment 
Exchange. Now, taking advantage of this fact, 
respondents 1 and 2 are treating the posts held by 
the Jewel Appraisers as vacancies and have sought 
to fill the 32 posts occupied by the petitioners and 
other persons similarly placed like the petitioners, 
and had directed recruitment for the above posts. 
The petitioners submit that in view of the long 
years of experience and the valid licence held by 
them, theyshould have been made permanent and 
no recruitment should have been resorted to treat- 
ing the posts held by them as vacancies. 


4. The 3rd respondent bank set in motion the 
recruitment process and by his letter dated 4.9.1992, 
the 3rd respondent called for applications for 
appointment to the 32 posts of Jewel Appraisers. 
That communication clearly states that even those 
existing employees who are eligible to hold the 
post can also apply. Notwithstanding the fact that 
the petitioners are entitled to be regularised in 
service by virtue of their past experience, the peti- 
tioners also submitted their applications for the 
permanent post of Jewel Appraisers within the 
time stipulated. The petitioners submit that most 
of the applicants have been called for interview 
excepting persons like the petitioners. The inter- 
view was originally scheduled to be held on 
21.12.1992, later postponed to 5.1.1993 and then 
again to 19.1.1993. Interview had been completed 
on 14.1.1993. No appointment had been made till 
date. While the petitioners were expecting to be 
sent interview cards, none of them was called for 
interview. Since the petitioners and other quali- 
fied Jewel Appraisers similarly placed like the 
petitioners were not called for interview, they 
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enquired about the same. On enquiry, they came 
to know that only persons sponsored through 
Employment Exchange alone were favoured with 
the interview card and others are not to be consid- 
ered for appointment, since the Ist respondent 
has issued clear instructions against appointments 
otherwise than through Employment Exchange 
Stating that such appointments would be irregu- 
lar. 


5. The petitioners further submit that since they 
are already in employment, the question of being 
sponsored through Employment Exchange does 
not arise. Further, even the very communica.ion 
of the 3rd respondent dated 4.9.1992 calling for 
applications inter alia categorically states that those 
who are already in employment in the Central 
Co-operative Banks will also be considered for 
appointment. According to the petitioners, the 
insistence on appointment only through sponsor- 
ship by Employment Exchange is not contem- 
plated by any law and there is no such prohibition 
in the Employment Exchange (Compulsory Noti- 
fication of Vacancies) Act, 1959. There is no bar 
for considering the employees from the open market 
or service candidates. This contention is fortified 
by the judgment of the Supreme Court in the case 
reported in Union of India v. N.Hargopal, A.I.R. 
1987 S.C. 1227: 1987 Lab.I.C. 915: (1987)3 J.T. 
182: 1987 Lab.L.R. 332: (1987)1 Lab.LJ. 545: 
(1987)3 S.C.C. 308: (1987)2 S.C.J. 294: (1987)2 
Lab.L.N. 20: (1987)71 FIR. 111: (1987)55 Fac.L.R. 
602. This is more so in a case where the petitioners 
are already in the employment of the 3rd respon- 
dent bank. The petitioners have a public right to 
be considered for appointment to the post of 
Jewel Appraisers as they are otherwise eligible to 
be considered for promotion. This contention of 
the petitioners is fortified by the observations of 
the Supreme Court in the decision reported in 
S.Surendrakumar Gyani v. State of Rajasthan, A.LR. 
1993. S.C. 115. Thus, the petitioners state that the 
interview for the post of Jewel Appraisers was 
conducted on 19.1.1993 but no selection or 
appointment had been made till date. Once the 
appointments are made, according to the peti- 
tioners, they will be displaced from their posts and 
they will be out of employment. 


6. The petitioners submit that the respondents 
have a public duty to consider the case of the 
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petitioners for the post of Jewel Appraisers and 
hence the respondents are liable to be directed by 
the issue of a writ of mandamus. The petitioners 
are entitled to continue in service.since they are 
employed for more than seven years in the post of 
Jewel Appraisers. They will be put to untold suf- 
fering and hardship if their services are termi- 
nated on the appointment of the candidates pro- 
posed to be recruited. The petitioners are entitled 
to be considered for appointment to the post of 
Jewel Appraisers since they are eligible to be 
appointed. Thus, the petitioners have filed the 
above writ petition for a mandamus directing the 
respondents to consider the case of the petitioners 
for appointment to the post of Jewel Appraisers in 
the services of the 3rd respondent-bank. 


7. The writ petition was admitted by this Court on 
18.2.1993 by K.S.Bakthavatsalam, J. On the same 
date, the learned Judge granted interim injunc- 
tion in W.M.P.No.4634 of 1993 restraining the 
respondents from terminating the services of the 
petitioners pending disposal of the writ petition. 
In W.M.P.No.4635 of 1993, the learned Judge 
directed the respondents to consider the case of 
the petitioners also for the post of jewel appraiser 
before issuing any order of appointment in pursu- 
ance of the interview said to have been held by the 
3rd respondent bank, during the pendency of the 
writ petition. The 3rd respondent bank filed 
W.M.P.No.11607 of 1993 to vacate the interim 
direction dated 18.2.1993 and made in 
W.M.P.No.4635 of 1993. A common counter-affi- 
davit has been filed in W.M.P.Nos.4634 and 4635 
of 1993. 


8. When the matter came up for orders, by consent 
of both parties, the main writ petition itself was 
taken up for hearing and I have heard 
Mr.R. Viduthalai for the petitioners and Mr. Vijay 
Narayan for the contesting 3rd respondent-bank. 
The 3rd respondent has also filed a detailed counter- 
affidavit denying the allegations contained in the 
affidavit filed in support of the writ petition. 


9. According to Mr. Vijay Narayan, learned coun- 
sel for the 3rd respondent-bank, the relief sought 
for in the writ petition is to direct the respondents 
to consider the case of the petitioners for appoint- 
ment to. the post of Jewel Appraisers in the 3rd 
respondent bank. In respect of the post of Jewel 
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Appraisers, the 3rd respondent is the appointing 
authority and respondents 1 and 2 have no role to 
play in the matter. The writ petition is, therefore, 
really directed against the 3rd respondent and 
respondents 1 and 2 have been added only as pro 
forma parties. The learned counsel submits that 
since respondents 1 and 2 are not necessary par- 
ties, the writ petition is liable to be dismissed on 
that ground. As far as the 3rd respondent is con- 
cerned, the learned counsel argues that it is a 
co-operative society and this Court has already 
taken the view that no writ will lie against a 
co-operative society and it is for this reason, the 
petitioners have impleaded respondents 1 and 2. 


10. Without prejudice to the above contention 
Mr. Vijay Narayan submits that the services of the 
petitioners are utilised by the various Branch 
Managers of the 3rd respondent bank for apprais- 
ing the value of jewels that are pledged with the 
bank for the purpose of taking loans. It is specifi- 
cally urged by Mr. Vijay Narayan that the petition- 
ers are not employees of the bank but on each 
occasion when they are called to appraise the 
jewels, they are paid commission at the rate of 
Rs.1.50 per Rs.1,000 for valuing and testing the 
quality of the jewels. In other words, according to 
the learned counsel for the 3rd respondent, the 
bank sends for the Jewel Appraisers to value and 
test the quality of the jewels. Admittedly, there is 
no order of appointment. They are not ad hoc 
employees or part-time employees of the bank 
and their services on commission basis need not 
even be terminated since it is only when necessity 
arises that they are called for appraising the jew- 
els. The learned counsel further submits that the 
Supreme Court has also taken the view that such 
persons are not workmen within the meaning of 
the Industrial Disputes Act. 


11. Mr. Vijay Narayan, learned counsel for the 3rd 
respondent submits that on 4.9.1992, the 3rd 
respondent notified 13 vacancies of Jewel 
Appraisers since the 3rd respondent had decided 
to make appointments on regular basis. Learned 
counsel invited my attention to Rule 149(3)(a) of 
the Tamil Nadu Co-operative Societies Rules, 
which states that no appointment by direct 
recruitment to any post shall be made except by 
calling for from the society applications from their 
employees who possess the qualifications for the 
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post and unless the Government have accorded 
special sanction for recruitment by advertisement 
in dailies, by also calling for a list of eligible 
candidates from the Employment Exchange. As 
per Rule 149(3)(b), it is only where the Employ- 
ment change issues a non-availability certificate 
or the Government accords special sanction, the 
society can invite applications from candidates 
including those working in other societies by 
advertisement in one English daily and two Tamil 
dailies having circulation with the area of 
operations of the society. Thus, the learned 
counsel for the 3rd respondent submits, that the 
direct recruitment to the post of Jewel 
Appraiser can be made only by calling for applica- 
tions from the society itselfand by calling for a list 
of eligible candidates from the Employment Ex- 
change. 


12. Itis useful to extract Rule 149(3) (a) and (b) of 

the Tamil Nadu Co-operative Societies Rules: 
“149(3)(a) No appointment by direct recruit- 
ment to any post shall be made except by 
calling for from thesocieties applications from 
their employees who possess the qualifica- 
tions for the post and unless the Government 
have accorded special sanction for recruitment 
by advertisement in dailies, by also calling for 
a list of eligible candidates from the Employ- 
ment Exchange. 
(b) Where the Employment Exchange issues a 
non-availability certificate or the Government 
have accorded special sanction for recruitment 
by advertisement in dailies, the society shall 
invite applications from candidates including 
those working in other societies by advertise- 
ment in one English daily and two Tamil dai- 
lies having circulation within the area of 
operations of the society approved by the Gov- 
ernment for the purposes of issue of Govern- 
ment advertisements.” 


13. Mr. Vijay Narayan submits that in the instant 
case, the 3rd respondent called for applications 
from its own employees and also notified the 
vacancies to the Employment Exchange. The 
Employment Exchange sent a list of eligible can- 
didates. As per the bye-laws, the persons are eli- 
gible to be appointed as Jewel Appraisers by direct 
recruitment only if they satisfy the qualifications 
prescribed for the post. The maximum age limit is 
30 years with a pass in S.S.L.C. and certificate 
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under the Gold Control Act. Many of the petition- 
ers are overaged and they do not have S.S.L.C. 
pass. Moreover, they were not sponsored by the 
Employment Exchange. Hence, if they are to be 
considered, there will bea gross violation of Rules 
149(2) and 149(3)(a) of the Tamil Nadu Co-op- 
erative Societies Rules. Mr. Vijay Narayan further 
submits that this Court would not issue a manda- 
mus directing tht 3rd respondent to violate the 
provisions of the Act. 


14. According the Mr. Vijay Narayan, the conten- 
tion of the petitioners that the Tamil Nadu Indus- 
trial Establishments (Conferment of Permanent 
Status to Workmen) Act, 1981, would apply, is 
misleading and untenable. The petitioners, 
according to the learned counsel for -the 3rd 
respondent, are not workmen as per the provi- 
sions of the Act and they cannot claim permanent 
status in the 3rd respondent. Referring to Rule 
149(4)(a) of the Tamil Nadu Co-operative Socie- 
ties Rules, Mr.Vijay Narayan submits that no 
person shall be appointed to the services of a 
society if he has on the date on which he joins the 
post, attained the age of thirty years and in the case 
of persons belonging to Scheduled Castes and 
Scheduled Tribes, thirty-five years. 


15. Mr.R. Viduthalai, learned counsel for the peti- 
tioners, in support of his contention placed strong 
reliance on the judgments of the Supreme Court 
reported in Union of India v. N.Hargopal A.LR. 
1987 S.C. 1227 and S.Surendrakumar Gyani v. 
State of Rajasthan, A.LR. 1993. S.C. 115. Mr. Vijay 
Narayan, learned counsel for the 3rd respondent, 
placed strong reliance on the decision of the Supreme 
Court reported in M/s.Purt Urban Co-operative 
Bank v. Madhusudan Sahu, (1992)3 S.C.C. 323. 


16. I have given my anxious consideration to the 
contentions advanced by both sides. The main 
prayer in the writ petition is for a mandamus 
directing the respondents to consider the case of 
the petitioners for appointment to the post of 
Jewel Appraisers in the services of the 3rd respon- 
dent. It is abundantly clear that the prayer is 
directed only against the 3rd respondent. Respon- 
dents 1 and 2 were made parties with a view to 
maintain the writ petition against the 3rd respon- 
dent. There is no denial of the fact that the 
appointment of Jewel Appraiser is by the 3rd 
respondent and respondents 1 and 2 have no role 


TT] Gunasekaran v. The Registrar of Co-op. Societies (Lakshmanan, J.) 


at allto playin the said appointment. The decision 
of the recent Full Bench of our High Court has 
held that no writ petition is maintainable against 
a co-operative society. It cannot be gainsaid that 
the 3rd respondent is a co-operative bank regis- 
tered under the Tamil Nadu Co-operative Socie- 
ties Act. Applying the ratio laid down in the deci- 
sion of the Full Bench, I hold that this writ petition 
isnot maintainable and thesame is liable to be dis- 
missed. 
17. There is a further hurdle in accepting the case 
of the petitioners. The writ petition proceeds on 
the assumption that the Jewel Appraisers are 
employees of the 3rd respondent bank and there- 
fore, they should be appointed in the 32 vacancies 
notified by the 3rd respondent. Admittedly, the 
Jewel Appraisers are paid a commission at the 
rate of Rs.1.50 per Rs.1,000. No material has been 
placed before the court to establish the jural rela- 
tionship of master and servant between the peti- 
tioners and the 3rd respondent. There is also no 
material to show that they were appointed as 
employees of the 3rd respondent bank and were 
paid any salary. In the absence of necessary evi- 
dence and particulars, it is unsafe to rely on the 
scanty material placed by the petitioners to record 
a finding as to whether the petitioners are employ- 
ees of the 3rd respondent-bank or not. Hence, I 
am unable to accept the claim made by the peti- 
tioners that they are the employees of the 3rd 
respondent on the basis of the materials placed 
before me. 
18. That apart, in the decision reported in M/s. Purt 
Urban Co-operative Bank v. Madhusudan Sahu, 
(1992)3 S.C.C. 323, the Apex Court had occasion 
to consider whether a Jewel Appraiser engaged by 
Puri Urban Co-op. Bank was a workman as 
defined in Sec.2(s) of the Industrial Disputes Act. 
After considering the contentions of the parties, 
the Hon’ble Supreme Court has observed as 
follows: 
“Now engaging Sahu was to require him to 
weigh the ornaments brought in the Bank for 
pledging and to appraise their quality, purity 
and value. He could be directed to do this but 
not the manner in which he shall do it. That 
was left to him exclusively, as it depended on 
his skill, technique and experience. Besides 
under the terms of engagement he himself 
responsible to the Bank for all his acts and 
commissions as an appraiser, and be 
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accountable for the loss sustained by the Bank 
on account of under-valuation of the gold 
pledged with it. These terms inhered in the 
Bank the power towarn himand to remind him 
that he was not expected to be negligent in his 
duty. Still there was a fair element of freedom 
though coupled with responsibility, for Sahu 
in the manner in which he could do his work. 
Therefore, we are of the view that though Sahu 
claims to be a workman as commonly under- 
stood, he was not ‘employed’ as such, so as to 
establish a master and servant relationship, 
which could warrant a reunion in the event of 
disruption, by the intervention of the Labour 
Court. The allegation of the Bank before the 
Labour Court, as well as here, that Sahu is a 
reputed goldsmith and had remained gainfully 
employed so as to disentitle him to any back 
wages, which appealed to the Labour Court, 
had remained uncontroverted before us. It 
also remains uncontroverted before us that 
the Bank has, on its approved list, other such 
like appraisers and it is not obligatory for the 
Bank to allot work to Sahu or any other, at all. 
Additionally, in no event can he ask for work, _ 
or periodic remuneration or idling wages. ‘These 
particulars, not by themselves, but in the total- 
ity of circumstance indicate lack of master and 
servant relationship.” 
I, therefore, find that the petitioners claim that 
they are the employees of the 3rd respondent is 
untenable. 
19. Mr.R. Viduthalai, learned counsel for the peti- 
tioners, would place reliance on the observations 
of the Supreme Court in the decision reported in 
S.Surendrakumar Gyani v. State of Rajasthan, A.LR. 
1993 S.C. 115 and urged that the case of the 
petitioners deserves sympathetic consideration for 
appointment. That judgment, in my view, will not 
come to the aid and assistance of the petitioners 
because that was a case where services of tempo- 
rary employees were sought to be terminated on 
recruitment of employees through Public Service 
Commission. While upholding that the recruit- 
ment of employees through Public Service Com- 
mission was legal and they are entitled to prefer- 
ence over the temporary employees recruited 
otherwise than Public Service Commission, the 
Supreme Court had observed that the case of 
temporary emp"’.yees deserves a sympathetic 
consideration for appointment. No support can 
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be derived from the said observation by the peti- 
tioners because the petitioners have not estab- 
lished that there exists the jural relationship of 
master and servant between them and the 3rd 
respondent. 

20. Mr.R. Viduthalai would then argue that since 
the petitioners are already in employment, there is 
no need or necessity for sponsoring them through 
Employment Exchange. While meeting this argu- 
ment, Mr. Vijay Narayan would place strong reli- 
ance on Rule 149(3)(a) of the Tamil Nadu 
Co-operative Societies Rules and submit that direct 
recruitment to the post of Jewel Appraiser can be 
made only by calling applications from employees 
of the society and by calling for a list of eligible 
candidates from the Employment Exchange. Rule 
149(3)(a) of the Rules contemplates direct 
recruitment to any post either by calling for appli- 
cations from the employees of the society who 
possess the prescribed qualification and by also 
calling`for a list of eligible candidates from the 
Employment Exchange. Where the society wants 
to make direct recruitment by advertisement in 
dailies, it has to obtain the special sanction from 
the Government for recruitment by advertise- 
ment in dailies. Hence, I am of the view that it is 
open to a society under the aforesaid rule to make 
direct appointment by calling for applications from 
the employees of the society in respect of which 
recruitment is made and byalso calling fora list of 
eligible candidates from the Employment Exchange. 
In the light of the above rule, Mr. Vijay Narayan is 
right in his contention that the direct recruitment 
to the post of Jewel Appraiser can be made by 
calling for applications from the employees of the 
society itself or also by calling for a list of eligible 
candidates from the Employment Exchange. 
According to the 3rd respondent, in order to fill up 
the vacancies of Jewel Appraisers, it resorted to 
‘the method of direct recruitment and called for 
applications from its own employees and also 
notified the vacancies to the Employment 
‘Exchange and the Employment Exchange sent a 
list of eligible candidates. In view of my earlier 
finding that the petitioners are not employees, the 
question of appointing them by calling for appli- 
cations from them does not arise. There is no 
dispute that the Employment Exchange has not 
sponsored the names of the petitioners. Further, 
the petitioners have not satisfied the rules regard- 
ing age, educational qualification, etc. Thus, the 
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petitioners’ contention that they are already in 
employment and therefore, they need not be spon- 
sored through Employment Exchange does not 
merit acceptance. 
21. The learned counsel for the petitioners would 
place reliance on the decision of the Supreme 
Court reported in Union of India v. N.Hargopal, 
(1987)3 S.C.C. 308: ALR. 1987 S.C. 1227 and 
would urge that the 3rd respondent is not bound 
to make appointment through Employment 
Exchange especially when the petitioners are waiting 
to be appointed. In view of the provisions con- 
tained in Rule 149 of the Tamil Nadu Co-opera- 
tive Societies Rules, it is futile to Contend that the 
3rd respondent can make recruitment without 
reference to Employment Exchange because it is 
a private employer. The 3rd respondent, in my 
view, is bound by the statutory provisions referred 
to supra. Therefore, the reliance placed on the 
following observation of the Supreme Court in 
the decision cited above is of very little assistance 
to the petitioners: 
“It is clear that it is the desire of the Govern- 
ment of India that all government departments, 
government organisations and statutory bod- 
ies should adhere to the rule that not merely 
vacancies should be notified to the Employ- 
ment Exchanges, but the vacancies should also 
be filed by candidates sponsored by the 
Employment Exchanges. It was only when no 
suitable candidates were available, that other 
sources of recruitment were to be considered. 
While the Government is at perfect liberty to 
issue instructions to its own departments and 
organisations provided the instructions do not 
contravene any constitutional provision or any 
Statute, these instructions cannot bind other 
bodies which are created by statute and which 
function under the authority of statute. In the 
absence of any statutory prescription the statu- 
tory authority may however adopt and follow 
such instructions if it thinks fit. Otherwise, the 
Government may not compel statutory bodies 
to make appointments of persons from among 
candidates sponsored by Employment 
Exchanges only. The question, ofcourse, does 
notarise in the case of private employers which 
cannot be so compelled by any instructions 
issued by the Government.” 
22. My attention was then drawn to the ruling ofa 
Division Bench of our High Court reported in 


m Loganatha Mandiri v. Seshachala Naidu (Thanikkachalam, J.) 


V.Ramaswami v. The State of Tamil Nadu, 1990 

Writ L.R. 42 and reliance was placed on the follow- 

ing observations: 
“.... The 3rd respondent is neither a Govern- 
ment Department nor a Government Organi- 
sation nor a statutory body and in such a con- 
tingency the 3rd respondent could not be called 
upon to adhere to any rule that the vacancy 
should be notified to the Employment 
Exchange and the vacancy should be filled up 
by candidates sponsored by the Employment 
Exchanges...” 

The above view will not advance the case of the 

petitioners because, admittedly, the 3rd respon- 

` dent is bound by the statutory rules and in particu- 

lar Rule 149 of the Tamil Nadu Co-operative 

Societies Rules. 

23. Consequently, Iam unable to countenance any 

of the contentions of Mr.R.Viduthalai, learned 

counsel for the petitioners. Accordingly, the writ 

petition is dismissed. No costs. 

BS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. ; 


~ 


Present: Thanikkachalam, J. 
C.R.P.No.741 of 1986 Gth August, 1993. 
Loganatha Mandiri ...Petitioner 


v 
Seshachala Naidu (deceased) and others 
... Respondents. 
Civil Procedure Code (V of 1908), O.22, Rule 4- Suit 
filed against dead person - Maintainability - Plaint, 
ifcan be amended to substitute legal representatives 
of deceased. 
The revision petitioner filed a suit in O.S.No.79 of 
1982 to recover the amount of Rs.2,100 due under 
a promissory note dated 19.1.1979. The suit was 
filed on 13.1.1982. He filed I.A.No.534 of 1982 
under 0.22, Rule 4, Civil Procedure Code to 


substitute the proposed parties 1 to 3 as legal 
representative of the deceased defendant who 
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according to him died on 30.1.1982. The Chittoor 
Municipality issued a death certificate stating that 
the defendant died on 20.9.1981. The trial court 
pointed out that on thedate offiling of thesuit, the 
defendant was no moreand that a suit filed against 
a dead person was a nullity. It held that no amend- 
ment could be allowed for substitution ofanother 
person. In revision, 

Held: In view of the legal proposition laid down in 
Khaja Begum v. Gulam Mohiddin, LL.R. 1976.A.P. 
705: A.LR. 1976A.P. 65 and R.Rajyalakshammav. 
Kannia, (1978)2.An.W.R. 66: A.I.R. 1978 A.P. 279, 
the present suit filed by the plaintiff is entertain- 
able and the amendment application filed for 
amending the cause title is also maintainable. 


; [Para. 5] 
Cases referred to:- 

C.Muttu v. Bharath Match Works, ALR. 1964 Mysore 
293. [Para. 1] 


Hiralal v. Kalinath, A.ILR. 1962 S.C. 199: (1961)2 
S.CJ. 592: (1961)2 M.LJ. (S.C.) 157: (1961)2 
An.W.R. (S.C.). 157: (1962)2 S.C.R. 747. [Para. 1] 
Cuttack Municipality v. Shyamsundar Behra, A.L.R. 
1977 Ori. 137: 42 Cut.L.T. 1283. [Para. 1] 
Khaja Begum v. Gulam Mohiddin, A.I.R. 1976.4.P. 
65: LL.R. 1976 A.P. 705. [Para. 4] 
R.Rajyalakshamma v. R.Kanniah, A.LR. 1978 A.P. 
279: (1978)2 An. W.R. 66. [Para. 4] 
Ismail v. Pavunamma, 68 L.W. 500. [Para. 4] 
Petition under Sec.115 of Act V of 1908, praying 
the High Court to revise the Order of the Court of 
the District Munsif, Ranipet, North Arcot Dis- 
trict dated 10.9.1984 and made in ].A.No.534 of 
1982 in O.S.No.79 of 1982. 
A.Seshan, for Petitioner. 
The Court made the following 
ORDER: This revision is directed against an order 
in LA.No.534 of 1982 in O.S.No.79 of 1982. 
The plaintiffis the petitioner herein. The plaintiff 
filed a suit in O.S.No.79 of 1982 to recover the 
amount of Rs.2,100 due under a promissory note 
dated 19.1.1979. The suit was filed on 13.1.1982. 
According to the plaintiff, the defendant died on 
30.1.1982. Therefore, he filed I.A.No.534 of 1982 
under O.22, Rule 4 of the Civil Procedure Code to 
substitute the proposed parties 1 to 3 as legal 
representatives of the deceased first defendant 
and rank them as defendants 2 to 4. Chittoor 
Municipality issued a death certificate stating that 
the defendant died on 20.9.1981. The trial court 
pointed out that on the date of filing of the suit 
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Seshachala Naidu was no more. Therefore, no suit 
can be filed against a dead person. The trial court 
pointed out that a suit filed against a dead person 
is a nullity. Reliance was placed upon a decision 
reported in CMuttu v. Bharath Match Works, ALR. 

1964 Mysore 293, wherein the decision of the 
Supreme Court in Hiralal v. Kalinath, A.LR. 1962 
S.C. 199: (1961)2 S.C.J. 592: (1961)2M.L.J. (S.C.) 
157: (1961)2 An.W.R. (S.C.). 157: (1962)2 S.C.R. 
747 was reiterated. Relying upon these decisions 
the trial court held that no amendment can be 
allowed for substitution of another person. In 
Order to come to this conclusion the trial court 
also relied on the decision of the Orissa High 
Court in Cuttack Municipality v. Behra, 
A.I.R. 1977 Ori. 137: 42 Cut.L.T. 1283. Accord- 
ingly, the application filed to bring the legal repre- 
sentatives on record was dismissed by the trial 
court. It is against this order this revision is filed. 
2. Learned counsel for the petitioner submitted 
that the trial court failed to note that the applica- 
tion was filed to amend the cause title by adding 
the parties and the application was not filed to 
bring the legal representatives on record. The 
petitioner was under the bona fide impression that 
the defendant died on 30.1.1982 and therefore, the 
petitioner filed the petition to amend the cause 
title after his knowledge of the death of the sole 
defendant. The decisions relied on by the court 
bélow have no relevance to the facts of the present 
case. The court below has not properly under- 
stood the scope of the petition and erred in dis- 
missing the petition on the ground that it is not 
maintainable. Learned counsel for the petitioner 
further submitted that inasmuch as the petition 
was filed to amend the cause title after the death of 
the sole defendant, the application cannot be thrown 
out on the ground that the suit filed against a dead 
person is a nullity. 

3. In order tosupport this contention, reliance was 
placed upon several decisions. On the other hand, 
nobody was present on behalf of the respondents. 
4. i have heard the learned counsel appearing for 
the petitioner and perused the records carefully. 

The fact remains that the suit was filed by the 
plaintiff on a promissory note executed by the 
defendant on 19.1.1979. The suit was filed on 
13.1.1982: The plaintiff came to know that the 
defendant died on 30.1.1982. Hence, he filed a 
petition under O.22, Rule4 of the Civil Procedure 
Code to substitute the legal representatives of the 
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deceased defendant. In the suit, the death certifi- 
cate of the defendant was produced and according 
to it, the date of death is given as 20.9.1981 and 
according to the plaintiff the parties are residing 
in a remote village and hence it is not possible for 
him to know about the death of the defendant 
immediately after the death has occurred. How- 
ever, the trial court was of the view that the suit 
filed against a person who is dead is a nullity. A 
similar situation came up for consideration before 
a Division Bench of the Andhra Pradesh High 
Court in Khaja Begum v. Gulam Mohiddin, A.LR. 
1976 A.P. 65: LL.R. 1976 AP. 705, wherein while 
considering the provisions of O.22, Rule 4 of the 
Civil Procedure Code the Andhra Pradesh High 
Court held as follows: 
“The section confers a general power to amend 
defects in a proceeding and so when a suit is 
filed against a dead person the plaint can be 
amended to substitute the legal representa- 
tives of the deceased. Therefore, when a money 
suit is filed against a dead sole defendant and 
the death is known only subsequently the suit 
is not void ab initio and can be continued 
against the legal representatives of the 
deceased if their substitution is made within 
the limitation period for the suit.” 
This decision was followed by the later decision of 
the Andhra Pradesh High Court in 
R.Rajyalakshamma v. R.Kanniah, A.I.R. 1978 A.P. 
279: (1978)2.An.W.R. 66. In both these decisions a 
reference was made to the decision of the Court 
rendered by Govinda Menon, J. in Ismail v. 
Pavunamma, 68 L.W. 500. In Khaja Begum v. 
Gulam Mohiddin, A.I.R. 1976 A.P. 65, while con- 
sidering the decision of Govinda Menon, J. in 68 
L.W. 500 observed as follows: 
“Justice Govinda Menon observed that the 
principles laid down in the Full Bench case 
apply to the facts of the case he was dealing 
with and that Sec. 153, C.P.C. in so many words 
speaks of an amendment by a court.of first 
instance and this can be extended so far as the 
appellate court is concerned by the operation 
of Sec.141, C.P.C. That being the case there is 
nothing that prevents the trial court from 
considering the plaint as if it was filed against, 
the new parties on the date of the application 
for amendment was made.” 
5. Therefore, in view of the above said legal posi- 
tion the present suit filed by the plaintiff is 


1 Anandan v. Ayyanna Gounder Memorial Trust 


entertainable and the amendment application filed 
for amending the cause title is also maintainable. 
Butin the present case, itis to be seen whether the 
plaintiff has entertained a bona fide belief under 
Sec.21 of the Limitation Act to overcome, the 
limitation in filinga petition under O.22, Rule 40f 
the Civil Procedure Code. This was not ascer- 
tained by the court below. Without ascertaining 
this fact, it is not possible to decide the point 
arising out of the case one way or the other. 

6. In such circumstances, I set aside the order 
passed by the lower court in ILA.No.634 of 1982 in 
O.S.No.79 of 1982 and remit back the application 
to the file of the trial court with a direction to 
ascertain the bona fide belief of the plaintiff in 
order to apply Sec.21 of the Limitation Act and 
decide the question arising in the abovesaid inter- 
locutory application after giving an opportunity 
of being heard to both the parties concerned. 
Accordingly, this revision is allowed. No costs. 


BS. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: K.A.Swami, CJ. and Somasundaram, J. 


L.P.A.No.93 of 1993 6th August, 1993. 
M.Anandan -Appellant 
V. 


Ayyanna Gounder Memorial Trust represented 
by its Trustees, C_B.Nanjappan ańd others 
... Respondents. 


(A) Civil Procedure Code (V of 1908), Sec.92 - Suit 
against public trust - Leave, ifa condition precedent. 
(B) Civil Procedure Code (V of 1908), Sec.92 - 
Object of - Suit filed under section - Procedure to be 
followed by trial court in. 

The object of the provisions contained in Sec.92, 
Civil Procedure Code is to ensure that the allega- 
tions in the plaint are not prima facie baseless or 
frivolous or reckless with a view to safeguard the 
interests of the public trust and the trustees. 
Therefore, necessarily, the Court in which the 
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application seeking leave if filed has to look into 
the plaint. Consequently, the plaint has to be filed 
along with the application seeking leave. There- 
fore, filing of the plaint along with the application 
seeking leave cannot be considered to be irregu- 
lar. The court has to, prima facie, see and satisfy 
itselfas whether the allegations madein the plaint 
are not frivolous or reckless and they raise a tri- 
able issue, that the persons who have applied for 
leave having regard to their antecedent, only 
intend to harass the Trust. For this purpose, it is 
not always necessary for the court to issue notice 
to the defendants. Leave to institute the suit can 
be granted without notice to the defendant. As 
observed by the Supreme Court, granting of leave 
without.notice is not invalid. Normally, the trial 
court should give notice to the defendant before 
granting leave to file the suit under Sec.92, Civil 
Procedure Code. However, in appropriate and 
urgent cases where the circumstances of the case 
warrant the issue of interim orders for the grant of 
which the pendency of interim orders for the grant 
of which the pendency of a suit is a condition 
precedents as in the case of grant of order of ad 
interim injunction under 0.39, Rule 1, Civil Pro- 
cedure Code, the Court can grant leave to file to 
the suit under Sec.92, Civil Procedure Code, even 
without notice to the defendant provided the Court 
is satisfied, prima facie, that the suit is not frivo- 
lous and it is not intended to harass the trust, that 
it raises issues. In such cases where leave is granted 
to file the suit without notice to defendant, liberty 
must be reserved to the defendant to file an appli- 
cation for revocation of the leave already granted. 
[Paras. 8 & 9] 
(C) Civil Procedure Code (V of 1908), Sec.92 - 
Leave to file suit under - Filed - Order not passed - 
Interim orders of injunction, appointment of 
Receiver and appointment of Commissioner passed 
- Order set aside by High Court in appeal and direc- 
tions to reconsider matter - Leave deemed to have 
been granted by High Court - Proceedings subse- 
quent to such orders, if non est. 
There is no dispute that once the Court holds that 
grant of leave is necessary for instituting the suit 
under Sec.92, Code of Civil Procedure, the Court 
cannot, without granting leave proceed to pass 
any interim order for the passing of which there 
must bea validly instituted suit. But, in the light of 
the finding recorded by this Court that have taken 
place subsequent to the order dated 6th August, 
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1982 cannot be held to be non est, because, it has 
been held that the Jeave must be deemed to have 
been granted from that date, /Para. 10] 
Cases referred to:- 
M.Narayana Chettiar v. N.Lakhsmanan Chettiar, 
A.LR. 1991 S.C. 221. [Para. 5] 
Sankiah v. Vadakasi, 1980 T.L.N.J. 86. [Para. 7] 
Venugopal Naidu v. Venkatarayalu Naidu Chari- 
ties, ALR. 1990 S.C. 444: (1989)4 J.T. 262. 
[Para. 7] 
P.V.Mathew v. K.V.Thomas, A.I.R. 1983 Ker. 5: 
1982 K.L.T. 493: 1982 Ker.LJ. 634. [Para. 10] 
Kintali China Jaganadhan y. K Lakmi Naidu, AIR. 
1953 Ori. 100. (Para. 10] 
S.S.Bhagat v. N.S Ahluwalia, ALR. 1978 Delhi 14. 
[Para. 10] . 
Shevax v. Masood Hosain, A.I.R. 1968 A.P. 143. 
[Para. 10] 
Sulaiman y. Sm.Jamaath, 1982 K.L.T. 790. 
[Para. 11] 
Mohammed Ali Khan v. Ahmad Ali Khan, A.LR. 
1945 All. 261. [Para. 11] 
Bai Sakri v. Bai Dhani, ALR. 1948 Bom. 139. 
{Para. 11] 
Appeal under Clause 15 of the Letters Patent 
against the Order of Abdul Hadi, J. dated 30.6.1993 
and made in the exercise of the Appellate Jurisdic- 
tion of the High Court in A.A.O.No.497 of 1993 
(LA.No.1513 of 1990 in O.S.No.1217 of 1990, 
dated 21.4.1993, on the file of the Court of the 
Principal Subordinate Judge, Coimbatore). 
S.V.Jayaraman, for L.Charles Mohan, for Appel- 
lant. 
G.Subramaniam, Senior Counsel for 
M/s.B.Ramamurthy and G.Usha, for Respondents. 
The Judgment of the Court was delivered by 
KA Swami, C.J.: This appeal is preferred against 
the Judgment dated 21.4.1993 passed by a learned 
single Judge in C.M.A.No.497 of 1993. That 
appeal was preferred against the order dated 21st 
April, 1993 passed in J.A.No.1513 of 1990 filed in 
O.S.No.1217 of 1989. 
2. Facts that give rise to the present appeal are as 
follows: There is'a Trust known as Ayyanna Gowder 
Memorial Trust at Coimbatore. O.S.No.1217 of 
1989 has been filed on 29th March 1989 in the Sub 
Court, Coimbatore for the following reliefs: 
(a) Setting a scheme for the administration of 
the 1st plaintiff Trust, viz. Ayyanna Gowder 
Memorial Trust providing for the formation of 
an administration Committee in accordance 
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with the objects of the Trust as reflected under 
the Trust Deed dated 6.3.1948 andalso provid- 
ing for various safeguards with regard to col- 
lection of the rents and monies and also with 
regard to the expenditure etc. 
(b) Directing the defendants to render true 
and proper accounts with regard to the collec- 
tion made on behalf of the Trust for the last 
three years and surcharging the defendant for 
the amount if any payable to the Trust with 
suitable directions to pay the said amount to 
the Trust. 
(c) Removing the defendant from his self 
appointed position as Managing Trustees of 
the 1st plaintiff Trust on account of the irregu- 
larities committed by him with regard to the 
affairs of the Trust and appointing a new trus- 
tee in his place: 
(d) Granting a permanent injunction restrain- 
ing the defendant from collecting any amount 
on behalf of the Trust or making any bookings 
of the marriage hall unless the Committee 
sanctions it; and directing the defendant to pay 
plaintiffs the costs.” 
Thesuit is filed under Sec.92, Code of Civil Proce- 
dure. Along with the plaint, an application under 
Sec.92, Code of Civil Procedure is also filed seek- 
ing leave of the court to institute the suit. That 
application has been numbered as I.A.No.604 of 
1989. The learned trial Judge directed issue of 
notice on that application on 29.3.1989. The 
defendants/respondents in that application were 
also served and represented. The learned Trial 
Judge went on postponing the application 
1.A.No.604 of 1989 for inquiry. The records of the 
trial court disclose that the said application is still 
pending at the stage of inquiry only. In the mean- 
while, certain party to the suit died. Therefore, the 
cause title came to be amended by bringing the 
legal representatives on record, pursuant to the 
order dated 9.11.1991 passed in J.A.No.2356 of 
1990. Accordingly, the cause title of the plaint and 
the application I.A.No.604 of 1989 were amended. 
Pending grant of leave, there were 3 applications 
filed by the plaintiff, Łe., LA.No.1511 of 1990 for 
grant of temporary injunction, LA.No.1513 of 
1990 for appointment of receiver and another 
application for appointment of Commissioner. 
On the orders passed on these 3 applications, the 
matter came up to this Court in C.R.P.No.1672 of 
1992 against the order appointing a 
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Commissioner, and in A.A.O.No.514 of 1992 against 
the orders passed in I.A.Nos.1511 and 1513 of 
1990. A.A.O.Nos.514 and 515 of 1992 were 
allowed by the judgment dated 6th August, 1992 in 
the following terms: 
“The lower court has passed non speaking 
orders in J.A.No.1511 of 1990 which is the 
subject matter in C.M.A.No.514 of 1992 and 
LA.No.1513 of 1990, which is the subject rhatter 
in CM.A.No.515 of 1992. The orders are there- 
fore set aside and the lower court is directed to 
take both the interlocutory applications on its 
file and dispose of them on merits by passing a 
reasoned order”. 
The civil revision petition was allowed on 20th 
October, 1992. The order passed by the trial court 
appointing a Commissioner was set aside and the 
trial court was directed to consider the same afresh 
in accordance with law. The said order reads thus:. 
“This civil revision petition is directed against 
the order of the learned Principal Subordinate 
Judge of Coimbatore, made in LA.No.1512 of 
1990 in O.S.No.1217 of 1989, dated 1.7.1992. 
The learned Subordinate Judge has made the 
impugned order in the following manner: 
“Counter not filed. Petition is allowed. 
Miss.Shanthi, Advocate is appointed as an 
Advocate-Commissioner to make local inspec- 
tion of the suit property and take inventory as 
book accounts and other records maintained 
by the Trust and initial all the books and sub- 
mit report in this Court on 20.7.1992....” 
The learned Judge has not given any reasons 
for passing the said order. According to the 
learned counsel for the petitioner, the said 
order is a non-speaking one and that even a 
counter not having been filed, such an order 
had been passed by the learned Judge without 
going into the merits of the application. In 
these circumstances, the impugned order is set 
aside. J.A.No.1512 of 1990 in O.S.No.1217 of 
1989 is remanded to the Lower Court for 
consideration on merits and disposal in accor- 
dance with Jaw. The lower Court will take up 
the LA. on the file and dispose it of within a 
period of two months along with other 
applications, viz., L.A.Nos.1511 and 1513 of 
1990, pending in the same suit and report the 
result of the same to this Court. This civil 
revision petition is allowed. No costs.” 
After these applications were remitted by this 
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Court, it is very relevant to notice that the defen- 
dants have filed the written statement on 10.11.1992. 
Even thereafter, the learned trial Judge has gone 
on adjourning the application filed for grant of 
leave for filing the suit. After the applications, 
LA.Nos.1511 and 1513 of 1990 were remitted, the 
trial Judge considered those applications and 
allowed the applications filed for grant of injunc- 
tion as well as appointment of Receiver by the 
common order dated 21.4.1993. Aggrieved by the 
order, the 1st defendant in the suit filed 
C.M.A.Nos.496 and 497 of 1993. Learned Single 
Judge dismissed C.M.A.No.497 of 1993 and 
allowed C.M.A.No.496 of 1993. As already stated, 
this L.P.A. is directed against the order of the 
learned single Judge ee C.M.A.No.497 of 
1993. 

3. The main contentions that were urged before 
the learned single Judge as well as before us are 
that the trial court acted without jurisdiction in 
passing the order of temporary injunction as well 
as appointing the receiver, because the suit was 
one filed under Sec.92, Code of Civil Procedure 
and the suit could not be considered to have been 
instituted, unless the leave for instituting the suit 
is granted as per Sec.92, Code of Civil Procedure. 
Therefore, the orders passed on the applications, 
T.A. Nos.1511 and 1513 of 1980 were non est and 
have had no efficacy in the eye of law. Alterna- 
tively, it is submitted that even if, in the facts and 
circumstances of the case, it is construed that the 
leave must be deemed to have been granted or this 
Court grants the leave on considering the records 
of the case in exercise ofits suo moto power under 
Sec.115, Code of Civil Procedure, the suit must be 
deemed to have been validly filed only from the 
date this Court grants the leave or this Court 
records a finding that on and from the particular 
date the leave must be deemed to have been granted. 
Therefore, the orders passed prior to such date/s 
are non est and in such event also, the orders 
passed in LA.Nos.1511 and 1513 of 1990 must be 
held to bea nullity. In support of this contention, 
several authorities have been relied upon, to which 
we will advert at the relevant stage. 

4. On the contrary, it is contended by the respon- 
dents/plaintiffs that as far as appointment of 
Receiver is concerned, the provisions contained 
in O.40, Rule 1, Code of Civil Procedure do not 
contemplate pendency of a suit, inasmuch as a 
Receiver can be appointed in any proceeding. 
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Therefore, even ifit is held that the suit cannot be 
deemed to have been validly filed as no leave has 
been granted by the trial court so far under Sec.92, 
Code of Civil Procedure, an application filed by 
the plaintiffs seeking leave under Sec.92, Code of 
Civil Procedure is a proceeding by itselfand in that 
proceeding, it is open to the court to appoint a 
receiver. Alternatively, it is also contended on 
behalf of the plaintiff/respondents that this is a 
case in which the plaint as well as the application 
for grant of leave to institute the suit are filed on 
thesame date as per the provisions of Sec.92, Code 
of Civil Procedure. The trial court before granting 
the leave, is required to look into the averments 
made in the plaint and to satisfy as to whether the 
suit filed against the public trust or the trustees 
raises triable issues and is not frivolous or reck- 
less, and is not devoid of merits in order to ensure 
that the trustees and the Trust are not unnecessar- 
ily harassed and put to expenses. It is also further 
submitted that in the facts and circumstances of 
the case, atleast, on the date when this Court 
remitted I.A.Nos.1511 and 1513 of 1990 and the 
application filed for appointment of Commis- 
sioner with a direction that those applications 
must be decided afresh on merits and in accor- 
dance with law, the leave must be deemed to have 
been granted by this Court, as otherwise in the 
absence of properly instituted suit on grant of 
Jeave those applications would not have been 
directed to be considered and decided on merits 
and in accordance with law, that the parties also 
understood that the leave must be deemed to have 
been granted and it was because of this, the defen- 
dants filed the written statement on 10.11.1992, as 
otherwise it was notat all necessary for them to file 
the written statement. Learned counsel for the 
plaintiffs also contended that the suit filed under 
Sec.92, Code of Civil Procedure stands on the 
same footing as the representative suit in whichon 
the ordering of notice on the application filed 
under O.1, Rule8, Code of Civil Procedure as held 
by this Court, the permission must be deemed to 
have been granted under O.1, Rule 8, that the 
same principle should be extended to thesuit filed 
under Sec.92, Code of Civil Procedure that as 
notice has been ordered in this case and the defen- 
dants have put in their appearance and the inter- 
locutory applications have been considered, the 
leave must be deemed to have been granted. 

5. In the light of these contentions, the following 
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points arise for consideration: 
1, Whether in the facts and circumstances of 
the case leave to institute the suit required 
under Sec.92, Code of Civil Procedure, shall be 
deemed to have been granted? 
2. Whether the proceedings taken subsequent 
to the date on which the leave is deemed to 
have been granted, can be held to be invalid? 
Point (i): 
It is as settled position of law that leave must be 
obtained for instituting a suit under Sec.92, Code 
of Civil Procedure. This proposition does not 
require to be elaborated having regard to a deci- 
sion of the Supreme Court in M.Narayana Chet- 
tiar v. N.Lakshmanan Chettiar, A.ILR. 1991 S.C. 
221. In that case, the question that arose for con- 
sideration was as to whether it was obligatory on 
the Court before granting leave institute a suit as 
required under Sec.92, Code of Civil Procedure, 
to give an opportunity to the respondents to show 
cause against the grant of such leave and whether 
leave granted without such opportunity having 
been given was right. While considering the afore- 
said question, it has been held as follows: 
“A plain reading of Sec.92 of the Code indi- 
cates that leave of the court is a pre-condition 
or a condition precedent for the institution of 
a Suit against a public trust for the reliefs set 
out in the said section, unless all the benefici- 
aries join in instituting the suit, ifsuch a suit is 
instituted without leave, it would not be main- 
tainable at all. Having in mind, the objectives 
underlying Sec.92 and the language thereof, it 
appears to us that, as a rule of caution, the 
court should normally, unless it is impracti- 
cable or inconvenient to do so, givea notice to 
the proposed defendants before granting leave 
under Sec,92 to institute a suit. The defendants 
could bring to the notice of the Court for 
instance that the allegations made in the plaint 
are frivolous or reckless. Apart from this, they 
could, ina given case point out that the persons 
who are applying for leave under Sec.92 are 
doing so merely with a view to harass the Trust 
or have such antecedents that it would be 
undesirable to grant leave tosuch persons. The 
desirability of such notice being given to the 
defendants, however, cannot be regarded as a 
statutory requirement to be complied with 
before leave under Sec.92 can be granted as 
that would lead to unnecessary delay and in a 
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given case, cause considerable loss to the public 
trust. Such a construction of the provisions of 
Sec.92 ofthe Code would render it difficult for 
the beneficiaries of a public trust to obtain 
urgent interim orders from the court even 
though the circumstances might warrant such 
relief being granted. Keeping in mind these 
considerations, in our opinion, although, as a 
rule of caution, court should normally give a 
notice to the defendants before granting leave 
under the said section to institute a suit, the 
courtis not bound to doso, Ifa suit is instituted 
on the basis of such leave, granted without 
notice to the defendants, the suit would not 
thereby be rendered bad in law or non-main- 
tainable. The grant of leave cannot be regarded 
as defeating or even seriously prejudicing any 
right of the proposed defendants because it is 
always open to them to file an application for 
revocation of the leave which can be consid- 
ered on merits and according to law.” 
Therefore, itis clear that leave is a precondition or 
a condition precedent for institution of a suit 
against a public trust seeking reliefs set out in 
Sec.92, Code of Civil Procedure. It is also further 
clear that it is open to the Court to grant leave 
even without notice to the defendants, ifthe Court 
considers that no such notice to the defendants 
cannot be held to be bad in law. Ofcourse, in the 
aforesaid decision, the question as to whether in 
the facts and circumstances of the case, leave to 
institute a suit was required by Sec.92, Code of 
Civil Procedure, must be deemed to have been 
granted or not, did not arise for consideration. 
The fact that grant of leave is a condition prece- 
dent or a pre-condition for instituting the suit, 
does not exclude the possibility of finding outas to 
whether in the facts and circumstances of the case, 
leave must be deemed to have been granted, as the 
same depends upon the proceedings taken in the 
suit without the objection by the parties and the 
orders passed thereon. We have narrated the events 
that have taken place pending grant of leave by the 
Trial Court of instituting the suit under Sec.92, 
Code of Civil procedure. We have specifically 
referred to the orders passed by this Court remit- 
ting LA.Nos.1511 and 1513 of 1990 and also the 
application filed for appointment of commissioner. 
If the leave had not been deemed to have been 
granted, this Court would not have remitted those 
applications for fresh consideration on merits and 
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in accordance with law. In such a case, this Court 
would have only directed the trial court ta decide 
LANo. 604 of 1989 first and then take I.A.Nos.1511 
and 1513 of 1990. The 1st defendant who was the 
petitioner in C.R.P.No.1672 of 1992 and the 
appellant in A.A.O.Nos.514 and 515 of 1992, would 
have raised the first objection as to the considera- 
tion ofthe application without grant of leave. The 
fact that the 1st defendant himself filed the 
C.R.P.No.1672 of 1992 and as appellant in the 
A.A.Os.514and 515 of 1992 obtained the order on 
merits and not on the contention that leave had 
not been granted and therefore, the applications 
could not beconsidered, also goes to show that the 
parties proceeded before this Court that in the 
facts and circumstances of the case, leave must be 
deemed to have been granted. At any rate, the 
matter is placed beyond pale of doubt when this 
Court remitted the application I.A.Nos.1511 and 
1513 of 1990 for fresh consideration and thereaf- 
ter, the defendants filed the written statement on 
10.11.1992. Therefore, in the facts and circum- 
stances of the case, we are of the view that on the 
date (6th August, 1992) on which this Court 
allowed A.A.O.Nos.514 and 515 of 1992 and 
remitted them for disposal on merits by passing a 
reasoned order, leave must be deemed to have 
been granted. The order passed in C.R.P.No.1672 
of 1992 is subsequent thereto, as the same was 
decided on 20th October, 1992 the C.R.P. was 
allowed the application, I.A.No.1512 of 1990 was 
remitted to the trial court for fresh consideration 
in accordance with law. 

7. We may also consider the contention urged by 
the learned counsel for the appellant that as the 
grant of leave is condition precedent for institut- 
ing the suit, there is no scope for holding that the 
leave must be deemed to have been granted, as 
longas such a leave is not granted. Learned coun- 
sel further submitted that what applies to a suit in 
a representative capacity secking permission under 
0.1, Rule 8, Code of Civil Procedure, does not 
apply to the suit filed under Sec.92, Code of Civil 
Procedure, because the provisions contained in 
O.1, Rule 8 and Sec.92, Code of Civil Procedure, 
1908 are not similarly worded. Ofcourse, as far as 
the proposition that permission must be deemed 
to have been granted in a suit filed in a represen- 
tative capacity, once the notice is issued in the suit 
by the Courtand further actions are taken therein, 
is covered by a Division Bench decision of this 
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Court in Sankiah v. Vadakasi, 1980 T.L.NJ. 86. 
The Division Bench of this Court has in the afore- 
said decision held, 
“However, it is not necessary that a formal 
order should be passed by the court. From the 
circumstances of the case and from the fact 
that the Court had ordered publication of the 
notice it can be presumed that the Court had 
granted the necessary permission under 0.1, 
Rule 8.” 
The Supreme Court had an occasion to consider 
as to whether the suit filed under Sec.92, Code of 
Civil Procedure, 1908, could attract the principles 
that would attract the suit filed ina representative 
capacity in Venugopal Naidu y. Venkatarayatu Naidu 
Charities, A.ILR. 1990 S.C. 444: (1989)4 J.T. 262. 
The question that arose for consideration in that 
case was as to whether “parties” mentioned in 
Clause 14 of the scheme decree re-produced meant 
only the named plaintiffs and defendants in the 
cause title and their successors-in-interest or the 
suit being filed in a representative capacity it 
included all those who were interested in the suit. 
It was held that it included all those who are 
interested in the suit and therefore, even though 
some of themare not made parties, they are bound 
by the earlier decision and therefore, the Explana- 
tion IV to Sec.11, Code of Civil Procedure, 1908 
attracted to a subsequent suit filed by them. Thus, 
the Supreme Court in principle recognised that 
the suit filed under Sec.92, Code of Civil Proce- 
dure, in substance is a Tepresentative suit, though 
the procedure that has to be followed for filing the 
suit is not the same. Ofcourse, we may add here 
that the procedure that has to be followed in 
instituting both the suits is not one and the same 
as seen from the provisions in the, Code of Civil 
Procedure. One is covered by the provisions con- 
tained in O.1, Rule 8 and another one by the 
provisions contained in Sec.92, Code of Civil 
Procedure. But, in our view, it should not make 
any difference for the purpose of finding out as to 
whether the leave is deemed to have been granted. 
erefore, we are of the view that in the facts and 
circumstances of the case, leave must be deemed 
to have been granted on the date when 
A.A.O.Nos.514 and 515 of 1992 were decided, viz., 
6th August, 1992. 
8. Before answering point No.(1), we would like to 
lay down the procedure that has to be followed by 
the trial court in a suit filed under Sec.92, Code of 
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Civil Procedure. The object of the provisions 
contained in Sec.92, Code of Civil Procedure as 
noticed by the Supreme Court in R.M. Narayana 
Chettiar’s case, A.I.R. 1991 S.C. 221, on referring 
to the several decisions of the various High Courts, 
is to ensure that the allegations in the plaint are 
not prima facie baseless or frivolous or reckless 
with a view to safeguard the interests of the public 
trust and the trustees. Therefore, necessarily, the 
court in which the application seeking leave is 
filed, has to look into the plaint. Consequently, 
the plaint has to be filed alongwith the application 
seeking leave. Therefore, filing of the plaint along 
with the application seeking leave cannot be con- 
sidered to be irregular. The Court has to prima 
facie see and satisfy itself as to whether the allega- 
tions made in the plaint are not frivolous or reck- 
less and they raise a triable issue that the persons 
who have applied for leave having regard to their 
antecedents only intend to harass the trust. For 
this purpose, it is not always necessary for the 
Court to issue notice to the defendants. Leave to 
institute the suit can be granted without notice to 
the defendant. As observed by the Supreme Court, 
granting of leave without notice is not invalid. 
Many times, it may be necessary to grant leave 
without notice in order to safeguard the interest of 
the Trust and to enable the court to pass such 
interim Orders as are necessary to safeguard the 
Trust properties. Therefore, the trial court shall, 
whenever such a suit is filed along with the appli- 
cation seeking leave, first go through the plaint 
and applications and the documents if any pro- 
duced with the application or the plaint decide 
whether the leaveshould or should not be granted. 
Normally, the trial court should give notice to the 
defendant before granting leave to file to suit 
under Sec.92, Code of Civil Procedure. However, 
in appropriate and urgent cases, where the circum- 
stances of the case warrant the issue of interim 
orders for the grant ofwhich the pendency ofasuit 
isa condition precedent, as in the case of grant of 
order ofad-interim injunction under O.39, Rule 1, 
C.P.C., the court can grant leave to file the suit 
under Sec.82, C.P.C. even without notice to the 
defendant, provided the court is satisfied prima 
facie that the suit is not frivolous and it is not 
intended to harass the Trust, that it raises triable 
issues. 

9. In such cases leave is granted to file the suit 
without notice to defendant, liberty must be 
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reserved to the defendant to file an application for 
revocation of the leave already granted. It has 
become necessary tostate the aforesaid procedure 
because in the instant case, and we are informed 
that invariably, in all such suits, the enquiry into 
the application seeking leave to institute the suit 
is continued for number of years: In the instant 
case, the plaint along with the application seeking 
leave was filed on 29.3.1989. Even to this day, the 
Trial Court has not passed any order on the appli- 
cation-I.A.No.604 of 1989 filed for grant of leave. 
It is under these circumstances, it became neces- 
sary for us to go into the question as to whether in 
the facts and circumstances of the case, the leave 
, must be deemed to have been granted. The trial 
courts shall follow the Procedure laid down herein, 
to avoid sucha situation. Accordingly, point No.(1) 
is answered in the affirmative. 
10. Learned counsel for the appellant placed reli- 
ance on the decision reported in P.V. Mathew v. 
on the decision reported in P.V.Mathew v. 
KV. Thomas, A.I.R. 1983 Ker. 5: 1982 K.L.T. 493: 
1982 Ker.L_J. 634 and Kintali China Jaganadhan v. 
K Lakmi Naidu, ALR. 1953 Ori. 100 in support of 
the: contention that any order passed without 
granting leave must be deemed to be non est. In 
P.V.Mathew’s case, A.I.R. 1983 Ker. 5, a Division 
Bench of Kerala High Court has laid down the 
procedure to be followed by the court in granting 
leave under Sec.92(1), Code of Civil Procedure as 
follows: 
“With this background we might thus formu- 
late the procedure for the grant of leave by the 
court: (i) While exercising its power under 
Sec.92(1) the court will be guided by the prin- 
ciples laid down by judicial decisions to regu- 
late the power of the Advocate General under 
the sub-section. 
(ii) Along with the petition for leave the plain- 
tiff-petitioner should produce in court the plaint 
for the court’s perusal the enable it to pass a 
proper order under Sec.92(1). 
This does not preclude the court from requir- 
. ing the production of any other record neces- 
sary for a proper decision. 
(iii) The court can, if it is so satisfied grant the 
leave without issuing notice to the respon- 
dents-defendants or hearing them S.S. Bhagat 
v. N.S Ahluwalia, ALR. 1978 Del. 14 and Shever 
y. Maseod Hosain, A.LR. 1968 A.P. 143. 
(iv) Sec.92(1) does not provide for the grant of 
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interim leave to the plaintiffs. What it contem- 
plates is only the grant of leave and as a corol- 
lary the refusal of leave. 
(v) On the terms of Sec.92(1) the leave is to 
precede the institution of the suit as the rele- 
vant words are ‘two or more person....... having 
obtained the leave of the court may institute a 
suit.” This means that prior to the grant of 
leave, there could not be anyvalid suit with the 
further consequences that the court cannot 
pass interim orders in “the suit” before grant- 
ing the leave. We find ourselves in agreement 
with the decision in C.R.P.No.1286 of 1979 by 
Viswanatha Iyer, J. 1979 KL.T. (Notes) 176. 
Thus, it held that prior to grant of leave, there 
could not be any validly instituted suit with the 
further consequence that the court cannot pass 
interim orders in the suit-before granting the 
leave. Similar view was expressed in Kintali China 
Jaganadhan v. K. Lakmi Naidu, ALR. 1953 Ori. 
100. There is no dispute that once we hold that 
grant of leave is necessary for instituting the suit 
under Sec.92, Code of Civil Procedure, the court 
cannot without granting leave proceed to pass any 
interim order for the passing of which there must 
be a validly instituted suit. Therefore, there is no 
question of disagreeing with the view expressed in 
the aforesaid decisions. But, in the light of the 
finding recorded by us on point No.(1), the pro- 
ceedings that have taken place subsequent to the 
order dated 6th August, 1992, cannot be held tobe 
non-est, because we have held that the leave must 
be deemed to have been granted from that date 
having regard to the various orders passed in the 
suit by the trial court as well as by this Court and 
the conduct of the defendants in filing the written 
statement subsequent to the order dated 6th August, 
1992 passed by this Court in A.A.O.Nos.514 and 
515 of 1992. That beingso, itis not possible to hold 
that the orders passed subsequent to 6th August, 
1992 are non est. No other point has been urged 
before the learned, single Judge on the merits of 
the question as to appointment of receiver. The 
trial court on consideration of the relevant mate- 
rials has appointed the Receiver. Learned single 
Judge has approved it. The appointment of 
Receiver is a matter of discretion. It is not pointed 
out to us that the discretion has been exercised on 
irrelevant considerations or it is arbitrarily exer- 
cised. Therefore, we are of the view that there is no 
ground to interfere with the order appointing the 
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Receiver. 
11. We may also point out here that one of the 
grounds on which the learned single Judge has 
affirmed the order appointing the Receiver is that 
Receiver can even be appointed in any proceed- 
ing, not necessarily in a suit, therefore, the fact 
that the leave has not been granted under Sec.92, 
Code of Civil Procedure and the suit cannot be 
held to have been validly instituted, does not come 
in the way of appointing a Receiver. 0.40, Rule 1, 
Code of Ciyil Procedure, 1908, provides that, 
“1. Appointment of Receivers: (1) where it appears 
to the court to be just and convenient, the 
court may by order: 
(a) appoint a Receiver of any property, whether 
before or after decree; 
(b) receive any person from the possession or 
custody of the property; 
(c)commit thesame to the possession, custody 
or management of the Receiver, and 
(d) confer upon the receiver all such powers, as 
to bringing and defending suits and for the 
realisation, Management, protection, preser- 
vation ahd improvement of the property, the 
collections, of the rents and profits thereof, the 
application and disposal of such rents and 
profits, and the execution of documentsas the 
owner himself has, or such of those powers, as 
the Court thinks fit.” 
Therefore, t ie Rule does not make it condition 
precedent that there should be a suit pending for 
appointment of a receiver. Learned single Judge 
has considered this aspect of the matter in para- 
graph 7A of the judgment and has followed the 
decisions in Sulaiman v. SmJama Ath, 1982 K.L.T. 
790, Mohammed Ali Khan v. Ahmad Ali Khan, 
A.LR. 1945 All 261 and Bai Sakri v. Bai Dhani, 
ALR. 1948 Bom. 139 and has ultimately held as 
follows: 
“According to the learned counsel, if interim 
orders could be passed to safeguard the inter- 
est of the Trust pending disposal of the appli- 
cation for leave under Sec.92, C.P.C., the 
Supreme Court would not have made such an 
observation. But, in my view, from this obser- 
vation alone, without any further discussion in 
the matter, it cannot be concluded that the 
Supreme Court is of the view that no interim 
orderatall could be passed pending disposal of 
the abovesaid application for leave under Sec.92 
C.P.C. In view of my reasoning based on the 
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above refereed to decisions of Kerala, Allahabad 

and Bombay High Courts, I hold that an order 

for appointment of Receiver to protect and 

preserve the suit Trust properties, could be 

made by a court even pending disposal of the 

application for leave under Sec,92, C.P.C.” 
We are in entire agreement with the view 
expressed by the learned single Judge. Therefore, 
on this ground also, the appointment of receiver 
can be held to be valid. For the reasons stated 
above, point No.(ii) is answered in the negative. 
12. Accordingly, the appeal fails and the same is 
dismissed. In the facts and circumstances of the 
case, there will be no order as,to costs. In the light 
of the view we have taken, now the learned Trial 
Judge of the view we have taken, now the learned 
Trial Judge is not required to proceed with 
LA.No.604 of 1990. He shall now proceed to frame 
the issues in the suit, try and decide the same in 
accordance with law, within six months from 
1.9.1993. To avoid further delay in the service of 
notice in the suit, the parties are directed to 
appear before the trial court on 1.9.1993. 


BS. 


Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: AR. Lakshmanan, J. 


W.P.No.10173 of 1991 17th June, 1993. 
TWAD Board Employees Union (CITU) repre- 
. Petitioner 
v. 
State of Tamil Nadu and others ... Respondents. 


Industrial Disputes Act (XIV of 1947), Sec.10 (1) - 
Non- implementation of (recommendation of One 
Man Commission) (workers in mechanical circle of 
Tamil Nadu Water Supply and Drainage Board, 
Tiruchi) - Industrial dispute raised - Government 
not referring dispute for adjudication - Board, a 
Party to the dispute - Sustainability of order. 

Consequent on certain anomalies arising from the 
recommendations of the Fourth Pay Commission; 
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the State Government constituted an ‘One Man 
Commission’, to go into them. It made its recom- 
mendations which were accepted by the Govern- 
ment. That order was applicable to the Tamil 
Nadu Water Supply and Drainage Board. The 
Managing Director directed the implementations 
of the recommendations. The order was not 
implemented in the third respondent circle, 
mechanical circle, TWAD, Tiruchi. The petitioner 
Union raised an industrial dispute. The Concili- 
ation Officer was unable to bring about any 
mediation as the second and third respondents 
contended that the recommendations could be 
implemented only after getting orders from the 
Board. The first respondent, State of Tamil Nadu 
refused to refer the dispute for adjudication since 
the proposal for revision ofscales of pay was under 
the consideration of the second respondent, Board. 
The petitioners filed a writ petition for the issue of 
a certiorarified mandamus to quash the orders and 
refer the dispute for adjudication. 
Held: The Government, curiously, in their orders 
have stated that since the proposal for revision of 
pay scales was under the consideration of the 
Managing Director, Tamil Nadu Water Supply 
and Drainage Board the dispute need not be 
referred. The court is unable to appreciate the 
stand taken by the Government in this regard. It is 
of the view that this isa fit case for reference of the 
dispute to the Labour Court which is the compe- 
tent authority to decide the dispute raised by the 
Union. The first respondent by passing the 
impugned order has abdicated fheir powers vested 
under Sec.10(1) of the Industrial Disputes Act by 
Stating that the matter was.under consideration of 
the second respondent. The first respondent has 
also failed to seek that the second respondent was 
a party before them and was also ‘an employer’ 
within the meaning of the LD.Act-and matters 
have to be delegated to the very same employer 
without having the benefit of adjudication pro- 
vided under the provisions of the I.D.Act, then the 
conflict resolution machinery itself would become 
meaningless. The court has held that, in this case, 
the Government had exceeded its jurisdiction in 
refusing to refer the dispute to the tribunal. 
[Paras. 7 & 8] 
Cases referred to:- 
M/s.Shaw Wallace and Company Limited v. State 
of Tamil Nadu represented by the Commissioner 
and Secretary, Labour Department, (1988)1 L.LJ. 
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177. [Para. 7] 

The M.P Irrigation Karamchari Sangh v. The State 
of M.P., (1985)1 L.LJ. 519. [Para. 7] 

K Chandru, for Petitioner 

V.P.Sengottuvel, Government Advocate, for 
Respondents. ` 

The Court made the following 

ORDER: By consent of both parties, the main 
writ petition itself is taken up for final disposal. 
2. Notice of motion was ordered by this Court on 
25.7.1991. The respondents were served as early as 
on 13.8.1991. The Additional Secretary to Gov- 
ernment, Labour and Employment Department, 
Secretariat, Madras-9, has filed a counter affidavit 
on behalf of the first respondent, State of Tamil 
Nadu. 

3. The -writ petitioner is the TWAD Board 
Employees Union (CITU), represented by its Gen- 
eral Secretary. The writ petition has been filed by 
them for a certiorarified mandamus to call for the 
records of the first respondent in G.O.Ms.No.1690, 
Labour Department and letter No.116580/B1/89- 
8 and quash the orders dated 14.9.1989 and 10.6.1991 
and refer the industrial dispute raised by the peti- 
tioner union vide representation dated 27.12.1988 
for adjudication by the Labour Court at Madurai. 
4. I have heard Mr.K.Chandru for the petitioner 
and Mr.Sengottuvel, Government Advocate for 
the respondents. The petitioner union is a body 
registered under the Trade Unions Act, 1926. The 
Government of Tamil Nadu subsequent to the 
appointment of Fourth Pay Commission consti- 
tuted an One Man Commission to go into the 
various anomalies created due to the implementa- 
tion of the Fourth Pay Commission. The Govern- 
ment accepted the recommendations of the One 
Man Commission and issued G.O.Ms.No.762, 
Finance (Pay Cell) Department, dated 20.8.1986 
and decided to have uniform qualifications for the 
revised scales and wherever there are common 
qualifications namely, I.T.I. certificates for some 
type of trades in all departments suitable pay 
scales were prescribed. This order of the Govern- 
ment is also applicable to the second respondent 
Board. The second respondent vide their proceed- 
ings dated 12.12.1986 directed the implementa- 
tion of the said recommendation of the One Man 
Commission as well as G.O.Ms.No.762, dated 
20.8.1986. This was also communicated by the 
third respondent to all their subordinates. But, 
however when it came into implementation in the 
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third respondent circle, the said order was not 
implemented although the workmen though quali- 
fied were fitted into different trades. 

5. The Executive Engineer wrote to the third 
respondent vide his letter dated 23.5.1988 and 
sought for his permission to implement the said 
scales in respect of the seven categories. As there 
was no favourable reply from the second and third 
respondents, the petitioner union sent a letter 
dated 12.11.1988 to the second respondent and 
requested him to revise the scale in pursuance to 
the One Man Commission’s recommendations. 
The petitioner union raised an industrial dispute 
vide its representation dated 27.12.1988 before 
the Labour Officer, Tirunelveli. Though notices 
were sent to the second and third respondents, no 
written remarks were offered on the pending dis- 
pute. The contention of the second and third 
respondents before the Conciliation Officer was 
that the proposals have been sent to the second 
respondent’s consideration and after getting 
orders from the TWAD Board they will be imple- 
mented. In view of the same, the Conciliation 
Officer having unable to bring about any media- 
tion sent his failure report dated 18.5.1989 to the 
first respondent, who by their order dated 14.9.1989 
in G.O.Ms.No.1690, Labour Department, refused 
to refer the dispute for adjudication. Curiously in 
their order they have stated that since the pro- 
posal for the revision of pay scales was under 
consideration of the second respondent, the ais: 
pute need not be referred. 

6. The petitioner union again sent a representa- 
tion dated 6.12.1989 to the first respondent and 
asked them to re-consider their decision. This 
representation was forwarded by the first respon- 
dent to the Assistant Commissioner of Labour, 
Tirunelveli, who was asked to again enquire into 
the matter. As there was no progress in the matter, 
thé petitioner union sent another representation 
dated 26.11.1990 to the Commissioner of Labour 
as well as to the first respondent. The petitioner 
union did not get any reply from the authorities 
and the first respondent again passed an order on 
10.6.1991 refusing to re-consider their earlier 
decision. Aggrieved against the refusal the peti- 
tioner union has filed the above writ petition. As 
stated above notice of motion was ordered on 
25.7.1991. 

7. The first respondent filed a counter through its 
Additional Secretary to Government Labour and 
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Employment Department, Madras. It is stated in 

the counter affidavit that the proposal for revising 

the pay scales of the posts mentioned were already. 
sent to the Head Office and the matter was under 
consideration of the Board in consultation with 

the Government and hence the Governmentafter 

examining the conciliation report of the Labour 

Officer, Tirunelveli declined reference for adjudi- 

cation on the ground that the matter was under 

consideration of the management. The reconsid- 
eration petition submitted by the petitioner was 
also rejected on the same ground. In my opinion 
the counter affidavit is a mere reiteration of the 
order passed by the authorities concerned which is 

impugned in the present writ petition. The matter 

is well settled and also directly covered by the 
decision of Division Bench of our High Court in 
Mis.Shaw Wallace & Co. Ltd. v. State of Tamil 
Nadu represented by the Commissioner and Secre- 

tary, Labour Department and others, (1988) 1 L.L.J. 

177. The Division Bench on a careful analysis of 
the various judgments, laid down the principles as 

to beseen from paragraph 32 ofthe said judgment. 

In the instant case, the Government curiously in 

their order have stated that since the proposal for 

revision of pay scales was under consideration of 
the Managing Director, Tamil Nadu Water Sup- 

ply and Drainage Board, the dispute need not be 

referred. lam unable to appreciate the stand taken 

by the Government in this regard. I am of the view 

that this is a fit case for reference of the dispute to 

the Labour Court which is the competent author- 

ity to decide the dispute raised by the union. I am 

also of the view that the first respondent by pass- 

ing the impugned order has abdicated their pow- 

ers vested under Sec.10(1) of the Industrial Dis- 

putes Act by stating that the matter was under 

consideration of the second respondent. The first 

respondent has also failed to see that the second 

respondent was a party before them and was also 

‘an employer’ within the meaning of I.D.Act and 

matters have to be delegated to the very same 

employer, without having the benefit of adjudica- 

tion provided under the provisions of the I.D.Act, 

then the conflict resolution machinery itself would 

become meaningless. Hence, the impugned order 

in my opinion is contrary to the ruling of the Apex 
Court’s decision in The M.P. Irrigation Karamchari 

Sangh v. The State of M.P. and another, (1985)1 

L.LJ. 519, wherein the Supreme Court has held in 
paragraph 7 at page 522 as follows: 


q] The Superintending Engineer v. Mariappan 


“There may be exceptional cases in which the 
State Government may, on a proper examina- 
tion of the demand, come to a conclusion that 
the demands are either perverse or frivolous 
and do not merit a reference. Government 
should be very slow to attempt an examination 
of the demand with a view to decline reference 
and courts-will always be vigilant whenever the 
` Government attempts to usurp the powers of 
the Tribunal for adjudication ofvalid disputes. 
To allow the Government todo so would be to 
render Secs.10 and 12(5) of the Industrial 
Disputes Act nugatory.” 
8. For the foregoing reasons I have no hesitation 
to hold that in this case the Government had 
exceeded its jurisdiction in refusing to refer the 
dispute to the tribunal. 
9. In the result, I set aside the impugned order 
passed by the State Government and direct the 
State Government to refer all the questions raised 
by the writ petitioner to the appropriate Labour 
Court. The Government will refer the matter within 
two months from the date of receipt of a copy of 
this order. Accordingly, the writ petition is 
allowed. No costs. 


BS. Petition allowed, 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Appellate Turisdiction] 


Present: Mishra and S.M_Ali Mohammed, JJ. 


O.S.A\Nos.148, 149, 150 and 151 of 1988 and 
Memo of Cross-objections 66 and 65 of 1991 in 
O.S.A.Nos.148 and 149 0f 1988 24th June, 1993. 


The Superintending Engineer, Tamil Nadu Hous- 
ing Board, Madurai ..Appellant 
v 


S.Mariappan and another ... Respondents. 
(A) Arbitration Act (X of 1940), Sec.30 - Applica- 


tion to set aside award of arbitrator under - Duty of 
court in dealing with. 
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The court in dealing with an application to set 
aside an award of the arbitrator has not to consider 
whether the view of the arbitrator on the evidence 
is justified. The arbitrator’s adjudication is gener- 
ally considered binding between the parties, forhe 
is a tribunal selected by the parties and the power 
of the court to set aside the award is restricted to 
cases set out in Sec.30. It is not open to the court 
to speculate where no reasons are given by the 
arbitrator as to what impelled the arbitrator to 
arrive at his conclusion. On the assumption that 
the arbitrator must have arrived at his conclusion 
by a certain process of reasoning the court cannot 
proceed to determine whether the conclusion is 
Tight or wrong. li is not open to the court ta 
attempt to probe the mental process by which the 
arbitrator has reached his conclusion where it is 
not disclosed by the terms of his award. /Para. 17] 
(B) Arbitration Act (X of 1940), Sec.13 - Award - 
Non - speaking award - It can be set aside on that 
ground. 

A Constitution Bench of the Supreme Court in 
Raipur Development Authority v. Chokkamal 
Contractors, A.I.R. 1990S.C. 1426, has held thatan 
award is not liable to be set aside merely òn the 
ground of absence of reasons. The Constitution 
Bench further held that where the arbitration 
agreement itself stipulated reasons for the award, 
the arbitrator is under a legal obligation to give 
reasons. Therefore, the contention that the award 
is non-speaking award has to be rejected. 

[Para. 21] 

(C) Arbitration Act (X of 1940), Sec.29 - Interest - 
Single Judge of High Court not awarding interest for 
period commencing from date of award or at any 
rate from the date of decree - Agreement between 
parties not envisaging payment of interest - Contrac- 
tor not claiming interest in his cross objections for 
the period prior to date of award - Order, if can be 
interfered with. 

In the instant case, it was not brought to the notice 
of the learned single Judge that the agreement 
between the parties envisaged payment of inter- 
est. In any event, the contractor has not claimed 
interest in his cross objections, (i) for the period 
commencing from the date of dispute till the date 
the arbitrator enters upon the reference; (ii) for 
the period commencing from the date of arbitra- 
tors entering upon reference till the date of making 
‘the award; but has limited his claim of interest for 
the period commencing from the date of making 
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of the award and or at any rate from the date of 
decree. Upon the peculiar facts and circumstances 
of the case, the learned single Judge has exercised 
his discretion and has not granted any interest for 
thie period commencing from the date of the award 
or at any rate from the date of the decree. The 
court finds no reasons to interfere with the exer- 
cise of the discretion of the learned single Judge 
with regard to the payment of interest. /Para. 24] 
Cases referred to: 

West Bengal Industrial Infrastructure Development 
Corporation v. M/s.Star Engineering Company, A.LR. 
1987 Cal. 126. [Para. 15] 

Jagdish Chander v. Hindustan Vegetable Oils Cor- 
poration, A.LR. 1990 Delhi 204. [Para. 15] 
Jivarajbhai v. Chintamanrao, A.LR. 1965 S.C. 214: 
(1964)5 S.C.R, 480. [Para. 17] 

Champsey Bhara and Company v. Jivraj Balloo 
Spinning and Weaving Company Limited, 44 M.L.J. 
706: 50 LA. 324: ALR. 1923 P.C. 66: 1923 M.W.N. 
596: 73 I.C. 436. [Para. 17] 

Union v. Bungo Furniture Company, A.I.R. 1967 
S.C. 1032: (1967)1 S.C.R. 324: 1967 S.C.D. 742: 
(1967)2 S.C_J. 440. [Para. 18] 

Allen Berry and Company v. Union, (1971)3 S.C.R. 
282. [Para. 19] 

Raipur Development Authority v. Chokhamal 
Contractors, A.LR. 1990 S.C. 1426: (1989)2 J.T. 
285: (1989)1 K.L.T. 884: (1989)2S.C.C. 721. 
[Para. 21] 

Secretary, Irrigation Department, Government of 
India v. G.C.Roy, A.LR. 1992 S.C. 732. [Para. 22] 
Thawardas, In re., (1955)2 M.L.J.(S.C.) 23: A.LR. 
1955 S.C. 468: 1955 S.C.A. 862: 1955 S.C.J. 445: 
(1955)2 S.C.R. 48: 1955 M.W.N. 782: LL.R. 1955 
Pat. 359. [Para. 22] 

Executive Engineer, Irrigation Gulimala v. Ahmacluta 
Jena, A.LR. 1988 S.C. 1520: (1987)55.T. 8: (1988)1 
S.C.C, 418. [Para. 22] 

O.S.Appeals under 0.36, Rule 1 of Original Side 
Rules and under Memorandum of Cross Objec- 
tions under Clause 15 of the Letters Patent against 
the order of K.M.Natarajan, J. dated 27.8.1987 
and made in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in O.P.Nos.156, 
154, 266 and 267 of 1983 respectively. 
S.Raghunathan, for Appellant. 

K.T.Palpandian, for Respondent. : 
The Judgment of the Court was delivered by : 
S.M.Ali Mohammed, J.:- The above appeals and 
respective cross objections are against the 
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common judgment of the learned single Judge in 
arbitration matter. 

2. Since the parties were the same and a common 
question was involved in respect of two awards, all 
the six original petitions were clubbed together 
and a common judgment was delivered by the 
learned single Judge. 

3.0.S.4.No.148 of 1988 is filed against O.P. 156 of 
1983 by the Superintending Engineer, Tamil Nadu 
Housing Board. Cross Objection No.66 of 1991 is 
preferred by M.Paramasivam, the contractor in 
O.S.A. No.148 of 1988. O.P.No.156 of 1988 was 
filed by the arbitrator praying to pass a decree in 
terms of the Award dated 21.3.1983 for a sum of 
Rs.11,17,896 relating to construetion of subsi- 
dised industrial houses at Rajapalayam. 

4. O.S.A.N0.149 of 1988 is filed against O.P.No.154 
of 1983 by Superintending Engineer, Tamil Nadu 
Housing Board. Cross-objection No.65 of 1991, is 
preferred by Paramasivam, the contractor, in 
O.S.A.No.149 of 1988 against O.P.No.154 of 1983. 
O.P.No.154 of 983 was filed by the. Arbitrator 
praying to pass a decree in terms of the award 
dated 21.3.1983 for a sum of Rs.9,71,782 relating 
to the construction of ‘B’ and ‘C’ types of blocks 
under the Tamil Nadu Government Rental Hous- 
ing Scheme, Race Course Colony, Madurai. 
5.0.S.A.No.150 of 1988 is filed against O.P.No.226 
of 1983 by the Superintending Engineer, Tamil 
Nadu Housing Board. O.P.No.266 of 1983 was 
filed by the Tamil Nadu Housing Board, Madurai 
Circle, Madurai, against the award relating to 
subsidised Industrial Housing Scheme, Rajapa- 
layam. 

6. O.S.A.No.151 of 1988 is filed against O.P.No.267 
of 1983 by the Superintending Engineer, Tamil 
Nadu Housing Board. O.P.No.267 of 1983 was 
filed by the Superintending Engineer, Tamil Nadu 
Housing Board against the award passed by the 
Arbitrator relating to the construction of ‘B’ and 
‘C types of blocks under the Tamil Nadu Govern- 
ment Rental Housing Scheme, Race Course col- 
ony, Madurai. 

7.O.P.No.313 of 1983 was filed by the Contractor 
to set aside the award in so far as it disallows 
certain claims made by him to the arbitrator. 

8. O.P.No.314 of 1983 was filed by the contractor 
to set aside the award in so far as it disallows 
certain claims made by him to the Arbitrator. 

9. The facts of the case summarised by the learned 
single Judge is as follows: 


I] 


X 


The Superintending Engineer v. Mariappan (Ali Mohammed, J.) 


“Two works, viz. (1) Subsidised Industrial 
Housing Scheme Houses at Rajapalayam and 
(2) theconstruction of B and C types of Blocks 
under the Tamil Nadu Government Rental 
Housing Scheme, Race Course Colony, Madu- 
rai, were entrusted to the contractor under 
various agreements and the period of contract 
is ten months for both the contract works from 
the date of handing over the site. 

The total value of the-work in O.P.No.266 of 
1983, viz: Rajapalayam work is Rs.27,94,678.40. 
The value of work completed by the contractor 
is Rs.23,67,306. After completing nearly 80% 
of the work, he made a claim for completing 
the balance of work of 80% excess of the rate 
tendered by him. The works were not com- 
pleted within the period of contract as per the 
Said agreement. The petitioner applied for 
extension of time to do the work till 9.3.1981 
on the grounds that there was labour unrest 
and strike and that the rains obstructed the 
progress of the work. He again applied for 
extension of time till 30,3.1982 on the plea that 
there was delay in supply of cement, non- 
availability of djesel etc. All the applications 
were recommended by the Executive Engi- 
neer, Madurai Housing Unit to the Superin- 
tending Engineer. He made the above claim of 
80% excess of the value of the contract as 
compensation because the progress of the work 
was prolonged due to the reasons and on 
account of the delay occasioned to him, he had 
to meet the expenditure on the proposal. On 
account of the delay caused to him by the 
department, he had to meet the expenditure 
on this as project to a very great extent. The 
reasons set out are shown below: 

(1) Delay and inadequate supply of cement; (2) 
Labour unrest and strike; (3) Heavy rain over 
asubstantial period; (4) Delay in procurement 
of bricks and metals from the places other than 
the one noted in the agreement; (5) Suspen- 
sion of work to attend to the work connected 
with the World Tamil Conference and (6) Non- 
availability of diesel. 

The above dispute was referred to the arbitra- 
tor, the Superintending Engineer, Anna Nagar 
Circle, Tamil Nadu Housing Board, Madras. 
The Arbitrator, viz. Superintending Engineer, 
Tamil Nadu Housing Board, Madras, found 
the reasons given by the contractor as correct 
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and reasonable and passed an award. The 
Arbitrator came to the conclusion that the 
Tamil Nadu Housing Board is responsible.for 
the delay in supplying materials to the peti- 
tioner which had resulted in the delay in com- ° 
pleting the work and the delay had caused to 
meet the increase in cost of expenditure. Fur- 
ther, it is seen from the Letters of the Execu. 
tive Engineer, Madurai to the Superintending 
Engineer, Madurai while recommending the 
extension of time, that the reasons set forth by 
the petitioner are reasonable. The reason for 
the delay on account of non-availability of 
diesel was also held to be reasonable as it was 
so recommended by the Executive Engineer. 
Similarly, the suspension of work for a period 
of three months in connection with the World 
Tamil Conference is proved to be true and 
consequently for the reasons stated in the award, 
the arbitrator admitted the claim of the con- 
tractor for payment of compensation to an 
extent of Rs.11,17,896. 
As regards the Madurai work, which is the 
subject matter of O.P.No.267 of 1983, the 
contractor claimed a compensation of 80% on 
the value of the contract as the progress of the 
work was prolonged due to the following rea- 
sons resulting in heavy expenditure: (1) Delay 
in supply of cement, (2) Suspension of prog- 
ress ofwork for attending the works connected 
with the World Tamil Conference, and (3) 
Non-availability of materials dué to unsettled 
market position. The same was denied by the 
Tamil Nadu Housing Board. But for the rea- 
sons Stated in the award, the Arbitraor admit- 
ted the claim of the petitioner are reasonable 
for payment of compensation to the extent of 
Rs.9,71,782.” 
10. In a well considered judgment, the learned 
single Judge dismissed O.P.Nos.226, 267, 313 and 
314 of 1989 and allowed O.P.Nos. 154 and 156 of 
1983. Aggrieved by the judgment, both the Super- 
intending Engineer and the contractor have filed 
the above appeals and cross-objections. 
11. Itwas contended by Mr.Raghunathan, learned 
counsel for the Superintending Engineer that the 
learned single Judge failed to see that the award of 
the arbitrator is vitiated for the error apparent on 
the face of the award and therefore the same is 
liable to be set aside. It was also contended that the 
arbitrator misconducted himself and misconducted 
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the arbitration proceedings and therefore, the 
award was liable to beset aside. On the other hand, 
Mr.K.T.Pal Pandian, learned counsel for the con- 
tractor submitted that there was no error appar- 
ent on the face of the award and the learned Judge 
has takena correct view of the matter. In the cross- 
objection No.66 of 1981 in O.S.A.No.148 of 1988, 
he urged that the learned Judge ought to have 
decreed the award for a total sum of Rs.27,94,735.90 
and in any event, the learned single Judge errored 
in law in not allowing the interest from the date of 
award or at any rate, from the date of decree. In 
cross objection No.65 of 1991 in O.S.A.No.149 of 
1988 he had pointed out that the learned Single 
Judge ought to have decreed the award for a total 
sum of Rs.19,43,564 and in any event, the learned 
single Judge erred in law in not allowing interest 
from the date of the award or at any rate from the 
date of the decree. 
12. The Jearned single Judge considered both the 
submissions of the parties and held as follows: 
“In respect of the award which is the subject 
matter of O.P.No.266 of 1983, the arbitrator 
referred to condition No.13 of the agreement 
which stipulates that the price for the finished 
items ofworks should be furnished taking into 
account the issue rates for materials to be 
supplied by the respondent and condition No.12 
provides that the contractors showd make their 
own arrangements for procurement of materi- 
als, both controlled and non-controlled items, 
if theyare not available in the General stores of 
the Department. As per the condition in 
Annexure 1 to the Agreement condition, cement 
and steel will be supplied by the department 
and the costs recovered at the rates noted. To 
‘a petition filed by the contractor, claiming 
compensation, the Legal Adviser’s opinion 
_ was sought and accordingly, he gave his opin- 
ion which suggested settlement of claims ami- 
cably by joint discussion between both parties. 
The arbitrator has observed that even from the 
report of the Executive Engineer, itisseen that 
. only about 733.00 metric tonnes of cement was 
supplied as against the requirement of 1,162 
metric tonnes during the period of contract 
and that the cost of the materials had risen by 
about 40% and further concentration was 
diverted for three months due to World Tamil 
Conference and all importance was given to 
the said work and that the Department has not 


informed well in advance the contractor to 
procure the materials intimating that thesame 
were not available at the Departmental Stores. 
Inregard to the delay due to Labour unrestand 
heavy rain, etc., the contention of the contrac- 
tor is probabilised as seen from the recommen- 
dation made by the executive Engineer wherein 
the representation of the contractor for the 
above reasons was recommended as reason- 
able. The representation of the contractor about 
non-availability of diesel was accepted by the 
Executive Engineer who in turn addressed to 
Sales Manager and Administrative Manager 
of the Indian Oil Corporation, Madurai, to 
spare 300 litres of diesel per day for supply to 
the contractor. As already stated, the Execu- 
tive Engineer admitted the Labour unrest, 
increase in price and diversion of the work and 
the concentration of the work to the World 
Tamil Conference for over a period of three 
months. It is only on that basis, compensatiqn 
was awarded to the contractor. Similarly in 
respect of the award passed in O.P.No.267 of 
1983 it was observed by the Arbitrator that 
regarding the delay on inadequate eae ly of 
cement, the Executive Engineer, rd, 
Madurai, in his letter dated 2.5.1982 septa 
that the statement of inadequate supply of 
cement is true. The contention of the contrac- 
tor that a quantity of 35 metric tonnes of 
cement was transferred from this work to other 
works is probabilised by the report made by the 
respondent dated 5.3.1983 that 22.5 metric 
tonnes of cement was transferred from this 
work to the work connected with the World 
Tamil Conference. Further, it is reported by 
the Housing Board that the works connected 
with the World Tamil Conference were awarded 
at 14% excess over the schedule rates of 1980- 
81and when a project was taken on war footing 
basis, the demand for labour and materials will 
be high and the rates would be there. The 
Executive Engineer also reported that the work 
in respect of about Rs.3,00,000 pertaining to 
the World Tamil Conference given to the peti- 
tioner, namely, contractor was a priority work 
tobe completed before 31.12.1981. Therefore, - 
all importance was given to that work and 
concentration was diverted for over a period of 
three months. The legal Adviser also gave 
opinion that the claim of the contractor was 


Il] The Superintending Engineer v. Mariappan (Ali Mohammed, J.) 


maintainable in court of law and under Sec.65 

of the Indian Contract Act and also recom- 

mended to settle the matter by joint discus- 

sion. The Arbitrator considered all these mat- 

ters and passed the Award”. 
13. Sec.30 of the Arbitration Act,-1940 deals with 
the grounds for setting aside the award which is as 
follows: 

“An award shall not beset aside except on one 

or more of the following grounds, viz: 

(a) that an arbitrator or umpire has miscon- 

ducted himself or the proceedings, 

(b) that an award has been made after the issue 

of an order by the court superseding the arbi- 

tration or after arbitration proceedings have 

become invalid under Sec.35; 

(c) that an award has been improperly pro- 

cured or is otherwise invalid”. 
14. The first contention of the learned counsel for 
the appellant is based on the ground (a) of Sec.30 
of the Arbitration Act that the arbitrator has 
misconducted himselfor the proceedings since he 
passed an award on the basis of totally irrelevant 
and in admissible consideration. On the other 
hand, the counsel for the contractor contended 
that the delay has occurred because of the failure 
on the part of the department in supplying the 
materials and diverting the materials and the work 
to other important work and consequently there 
has been escalation of prices and was entitled to 
compensation. 
15. Learned counsel for the appellant relied on a 
ruling in case of West Bengal Industrial Infrastruc- 
ture Development Corporation y. M/s.Star Engi- 
neering Company, A.ILR. 1987 Cal. 126, wherein 
the learned single Judge has held that an award 
cannot be challenged on the ground of inadequacy 
or inadmissibility or impropriety of the evidence. 
The above ruling does not in any way support the 
contention of the learned counsel for the appel- 
lant, but asa matter-of fact, it supports the conten- 
tion of the learned counsel for the contractor. 
Learned counsel forthe appellant also relies upon 
another ruling in case of Jagdish’ Chander v. -Hin- 
dustan Vegetable Oils Corporation, ALR. 1990 Delhi 
204, wherein it was held that under Sec.30 of the 
Arbitration Act, one of the grounds on which the 
award can be set aside, is, if an arbitrator ‘has 
misconducted himself or the proceedings’. “As I 
understand this provision, apart from legal mis- 
conduct which must be apparenton the face of the 
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award, there can be a misconduct which is per- 
sonal to the arbitrator like where the arbitrator 
was related to one of the parties and therefore, 
biased or has accepted a bribe. The other type of 
misconduct which is referred to in Sec.30 is the 
misconduct ofthe proceedings. If proceedings are 
held in violation of the principles of natural jus- 
tice, it. would amount to the arbitrator having 
misconducted the proceedings. For example if 
evidence is improperly shut out or evidence is 
taken behind the back of one of the parties or 
sufficient opportunity is not granted to any of the 
parties to present its case or defend itself before 
the arbitrator then the award may be set aside 
under Sec.30(a) of the Arbitration Act”. 
16. The above ruling does not support the conten- 
tion of the learned counsel for the appellant. In 
the instant case, the learned Single Judge has held 
that the arbitrator has given sufficient opportuni- 
ties to both parties and after observing all the 
formalities, the arbitrator has passed the award. 
17. With regard to the contention regarding error 
apparent on the face of the award, the law is well 
settled by various rulings of the Supreme Court. In 
Jivarajbhai v. Chintamanrao, A.I.R. 1965 S.C. 214: 
{1964)5 S.C.R. 480, it is held as follows: 
“An award made by an arbitrator is conclusive 
-as a judgment between the parties and the 
court is entitled to set aside an award if the 
arbitrator has misconducted himself in the 
proceedings or when the award has been made 
after the issue of an order by the court super- 
seding the arbitration or after arbitration 
proceedings have become invalid under Sec.35 
of the Arbitration Act or where an award has 
been improperly procured or is otherwise 
_invalid (Sec.30 of the Arbitration Act). An 
award may be set aside by the court on the 
ground oferror on the face of the award, but an 
award is not invalid merely because by a proc- 
ess of inference and apreement it may be dem- 
onstrated that the arbitrator has committed 
some mistake in arriving at his conclusion. As 
observed in Champsey Bhara and Company v. 
Jivraj Balloo Spinning and -Weaving Company 
Limited, 44 M.L.J. 706: 50 LA. 324: AIR. 1923 
P.C. 66: 1923 M.W.N. 596: 73 LC. 436. 
“An error in law on the face of the award 
means, in their Lordships’ view, that you can 
find in the award or a document actually incor- 
porated thereto, as for instance a note 
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appended by the arbitrator stating the reasons 
for his judgment, some legal proposition which 
is the basis of the award and which you can then 
say is erroneous. It does not mean that ifina 
narrativea reference is made toacontention of 
one party, that opens the door to seeing first 
what that contention is, and when.going to the 
contract on which the parties’ right depend to 
see if that contention is sound”. 
The court in dealing with an application to set 
aside an award has not to consider whether the 
view of the arbitrator on the evidence is justified. 
The arbitrator’s adjudication is generally consid- 
ered binding between the parties, for he is a tribu- 
nal selected by the partics and the power of the 
court to set aside the award is restricted to cases 
set out in Sec.30. It is not open to the court to 
speculate, where no reasons are given by the arbi- 
trator, as to what impelled the arbitrator to arrive 
at his conclusion. On the assumption that the 
arbitrator must have arrived at his conclusion bya 
certain process of reasoning, the court cannot 
proceed to determine whether the conclusion is 
right or wrong. It is not open to the court to 
attempt to probe the mental process by which the 
arbitrator has reached his conclusion where it is 
not disclosed by the terms of his award”. 
18. In Union v. Bungo Furniture Company, A.1.R. 
1967 S.C. 1032: (1967)] S.C.R. 324: 1967 S.C.D. 
742: (1967)2 S.C.J. 440, it was held as follows: 
“The award of an arbitrator can be set aside on 
the ground of error of law on the face of the 
award, only when in the award or in a docu- 
ment incorporated with it as for instance a 
note appended by the arbitrator setting the 
reasons for his decision, there is found some 
Icgal proposition which is the basis of the 
award and which is erroneous. The court has 
no jurisdiction to investigate into the merits of 
the case and to examine the documentary and 
oral evidence on the record for the purpose of 
finding out, whether or not the arbitrator has 
committed an error or law”. 
19. In Allen Berry and Company v. Union, (1971)3 
S.C.R 282 at 288, it has been held by the Supreme 
Court as follows: 
“The question whether a contract or a clause 
of it is incorporated in the award is a question 
of construction of the award. The test is, does 
the arbitrator come toa finding on the wording 
of the contract. If he does, he can be said to 
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have implied incorporated the contract or a 
clausc in it whichever be the case. But a mere 
general reference to the contract in the award 
is not to be held an incorporating it. The prin- 
ciple of reading contracts or other documents 
into the award is not to be encouraged or 
extended”. 
At page 292 of the said decision, it was held as 
follows: 
“But questions both of fact and law were 
referred to the umpire and prima facie his find- 
ings on them bind the parties unless, as 
explained earlier, the umpire has laid down 
any Icgal proposition, such as a construction 
which is made the basis of the award and is on 
the face of the award an error”. 
20. Applying the ratio of the rulings of the 
Supreme Court, in the instant case, we find that 
there is no violation of Sec.30(a) of the Arbitra- 
tion Act and the arbitrator has not misconducted 
himselfor the proceedings. Jn this connection, the 
learned Judge has held as follows: 
“It cannot be said that the award passed by 
the Arbitrator is without any cvidence and 
there is absolutcly nothing to hold that there 
was any crrorapparenton the facc of the award 
or that the arbitrators misconducted himselfin 
the said proceedings so as to warrant any intcr- 
ferences cither under Sec.30 or Scc.16 of the 
Arbitration Act. The ratio laid down in the 
various decisions relicd on by the leamed counsel 
for the contractor also affirm the said view. I 
find that the arbitrator has followed the proce- 
dure and has given sufficient opportunity to 
both parties and after observing all the for- 
malities has passed the award”. 
We find no ground to differ from the view 
expressed by the learned single Judge. 
21. With regard tq the contention that the award 
is not a speaking award, a Constitution Bench of 
Supreme Court in Raipur Development Authority 
v. Chokhamal Contractors, A.I.R. 1990 S.C. 1426: 
(1989)2 J.T. 285: (1989)1 KL.T. 884: (1989)2 
S.C.C. 721, has held that an award is not liable to 
be set aside merely on the ground of absence of 
reasons. The Constitution Bench further held that 
where the arbitration agreement itself stipulated 
reasons for the award, the arbitrator is under a 
legal obligation to give reasons. Therefore, ihe 
contention that the award is non-speaking award 
has to be rejected. 
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22. With regard to the payment of interest, the 
Supreme Court has considered the matter in the 
case of Secretary, Irrigation Department, Govern- 
ment of India v. G.C.Roy, A.I.R. 1992 S.C. 732, 
wherein the Supreme Court has summarised the 
legal position with regard.to the award ofinterests 
as follows: 
“On a conspectus of aforementioned decisions, 
the following principles emerge; 
(i) A person deprived of the use of money to 
which he is legitimately entitled has a right to 
be compensated for the deprivation, call it by 
any name. It may be called interest, compensa- 
tion or damages. This basic consideration is as 
valid for the period the dispute is pending 
before the arbitrator as itis for the period prior 
to the arbitrator entering upon the reference. 
This is the principle ofSec.34, C.P.C. and there 
is no reason or principle to hold otherwise in 
the case of arbitrator; 
(ii) An arbitrator is an alternative form for 
resolution of disputes arising between the 
parties. Ifso, he must have the power to decide 
all the disputes or differences arising between 
the parties, if the arbitrator has no power to 
award interest pendente lite, the party claiming 
it would haye to approach the court for that 
purpose, even though he may have obtained 
satisfaction in respect ofother claims from the 
arbitrator. This would lead to multiplicity of 
proceedings; 
(iii) An arbitrator is the creature of an agree- 
ment. It is open to the parties to confer upon 
himsuch powers and prescribe such procedure 
for him to follow, as they think fit, so long as 
they are not opposed to law (The proviso to 
Sec.41 and Sec.3 of Arbitration Act illustrate 
this point). All the same, the agreement must 
bein conformity with law. The Arbitrator must 
also act and make his award in accordance with 
the general law of the land and the agreement. 
(iv) Over the years the English and Indian 
Courts have acted on the assumption that where 
the agreement does not prohibit and a party to 
the reference makes a claim for interest, the 
arbitrator must have the power to award interest 
pendente lite. Thawardas, In re, (1955)2 
M.L.J.(S.C.) 23: AIR. 1955 S.C. 468: 1955 
S.C.A. 862: 1955 S.C. 445: (1955)2 S.C.R. 48: 
1955 M.W.N. 782: I.L.R. 1955 Pat. 359, has not 
been followed in the later decisions of this 


Court. It has been explained and distinguished 
on the basis that in that case there was no claim 
for interest but only a claim for unliquidated 
damages. It has been said repeatedly that 
observations in the said judgment were not 
intended to lay down any such absolute or uni- 
versal rule as they appear to, on first impres- 
sion. Until Executive Engineer, Irrigation Guli- 
mala v. Ahmacluta Jena, A.I.R. 1988 S.C. 1520: 
(1987)5 J.T. 8: (1988)1 S.C.C. 418, almost all 
the courts in the country had upheld the power 
of the arbitrator to award interest pendente lite. 
Continuity and certainty is a highly desirable 
feature of law. 

(v) Interest pendente lire is not a matter of 
substantive law, like interest for the period 
anterior to reference (pre-reference period). 
For doing complete justice between the par- 
ties, such power has always been inferred. 
Having regard to the above considerations, we 
think that the following is the correct principle 
which should be followed in this behalf.. 
Where the agreement between the parties does 
not prohibit grant of interest and wherea party 
claims interest and that dispute (along with the 
claims for principleamountor independently) 
is referred to the arbitrator, he shall have the 
power to award interest pendente lite. This is 
for the reason that in such a case jt must be 
presumed that interest was an implied term of 
the agreement between the parties and therc- 
fore. when the parties refer all their disputes- 
or refer the dispute as to interest as such-to the 
arbitrator, he shall have the power to award 
interest. This does not mean that in every case, 
the arbitrator shouid necessarily award interest 
pendente lire. tis a matter within his discretion 
to be exercised in the light of all the facts and 
circumstances of the case, keeping the ends of 
justice in view”. 


23. It is further held in the abovesaid case, by the 
Supreme Court, as follows: 


“Gencrally, the question of award of interest 
by the Arbitrator may arise in respect of three 
different periods, namely: 

(i) for the pcriod commencing from the datc of 
dispute till the date the arbitrator enters upon 
the reference; 

(ii) for the period commencing from the date 
ofthe Arbitrator’s entering upon reference till 
the date of making the award; and 


550 


(iii) for the period commencing from the date 
of making of the award till the date the award 
is made the rule of the court or till the date of 
realisation, whichever is earlier”. 
24. In the instant case, it was not brought to the 
notice of the learned Single Judge that the agree- 
ment between the parties envisages payment of 
interest. In any event, the contractor has not claimed 


interest in his cross-objections, (i) for the period ; 


commencing from the date of dispute, till the date 


the Arbitrator enters upon the reference; (ii) før * 
the period commencing from the date of the - 


Arbitrator’s entering upon reference till the date 
of making the award; but has limited his claim of 
interest for the period commencing from the date 
of making of the award and or at any rate from the 
date of decree. 

25. Upon the peculiar facts and circumstances of 
the case, the learned single Judge has exercised his 
discretion and has not granted any interest for the 
period commencing from the date of the award or 
at any rate from the dateof the decree. We find no 
reasons to interfere with the exercis¢ of the discre- 
tion of the learned single Judge with regag tothe 
payment of interest. 

26. In view of above, the above appeals and cross- 
objections are dismissed. and the judgment and 
decree of the learned single Judge are confirmed. 
On the peculiar facts and circumstances of the 
case, there shall be no order as to costs. 


B.S. ---- Appeals and Cross-objections dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


. Present: Bakthavatsalam, J. 


W.P.No.18528 of 1992 14th July, 1993 


Dr.Shyamala Xavicr ...Petitioner 
V. 

The Registrar, Tamil Nadu Dr.M.G.R. Mcdical 
‘University, Madras and others __...Respondents. 


Tamil Nadu Dr.M.G R. Medical University Act 
(XXXVII of 1987), Secs. 12(2) 2], 22, 23, 34 (f) and 
44 - Appointment of examiners - Final year M.D.S. 
Course papers - Valuation of - Internal and external 
examiners - Vice - Chancellor of University if em- 
powered to appoint - Resolution of Governing 
Council - If empowers Vice-Chancellor to appoint - 
Revaluation of answer papers - If can be done. 
The petitioner had completed the 1st year M.D,S. 
Course with the third rank. For the second year 
M.D.S. Course, Part IJ examination consists of 
two parts, one theory consisting of 3-papers and 
the other practical. All the theory and practical 
examinations are to be evaluated by all the four 
examiners individually. During the previous years, 
there was one internal examiner and three exter- 
nal examiners, but for the year 1991-92, the proce- 
dure was changed as two internal examiners as 
against one and two external examiners as against 
three. The petitioner alleging mala fides filed a 
writ petition to direct reassessment. On behalf of 
the University, it was contended that the examin- 
ers were appointed as per the Regulations of the 
Dental Council of India, that the external examin- 
ers were appointed by the Vice-Chancellor under 
powers given by the Governing Council in its 
resolution and that as per Sec.44 of the T.N.M.G.R. 
Medical University Act, there can be no revalu- 
ation. 

Heid: A réading of Secs. 34 (f), 22, 23, 21 and 12(2) 
of the Tami! Nadu Dr.M.G.R. Medieal University 
Act, 1987, and the Ordinance of the Act will 
clearly show that the list of examiners has to be 
given by the Board of Studies and the same has to 
be placed before the Governing Council and the 
said Council alone has to approve the list of exam- 
iners. Only ifthe Governing Council approves the 
list of examiners, the Controller of Examinations 
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can select the examincrs out of such a list. In this 
case, it is admitted thatit has not been done. What 
has been produced before this Court is a resolu- 
tion passed in the IV Meeting of the Governing 
Council held on 21.12.1988. A careful icading of 
the said resolution, in the view of the Court, does 
not empower the Vice-Chancellor to appoint the 
examiners at his own free will and choice. The 
resolution does not empower the Vice-Chancel- 
lor to appoint examiners. Unless and until the 
Governing Council approves the list of examiners 
for evaluating the M.D.S. Dental Course Exami- 
nations both for theory and practical, it cannot be 
said that the papers written by the petitioner has 
been valued in the eye of law. Such a valuation has 
no value in the eye of law. Therefore, when there 
is no valuation at all, no question of revaluation 
will arise. [Para 7] 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
mandamus directing the respondents 1 and 2 to 
cancel the result of the petitioner and direct the 
reassessment through different examiners in 
respect of M.D.S. final year (M.D.S. Orthodontia) 
in the year 1991-92. 
N.R.Chandran, Senior Counsel for C.Sreedharan, 
C.Rajan and A.G. Susheel Kumar and Sriranjini, 
Sivasubramaniam, for Petitioner. 
M.Vellaisamy, for Respondent Nos.1 and 2. 
M.Venkatachalapathy, for Respondent No.3. 
T.R. Ramanathan, for Respondent 4. 
The Court made the following 
ORDER: The petitioner isa Gold Medallist in the 
B.D.S. Course. The petitioner had completed the 
Ist Year M.D.S. Course with the third rank. For 
the second year M.D.S. Course, the Part IT exami- 
nation consists of two parts, one is theory consist- 
ing of 3 papers, and the other is practical. All the 
theory papers and practical examinations are to be 
evaluated by all the four examiners individually. 
During the previous years, there was one internal 
examiner and three external examiners, but for the 
years 1991-92 it appears, that the said procedure 
had been changed as two internal examiners as 
against one and instead of 3 external examiners 
there were only two. According to the petitioner, 
the Syndicate did not pass any resolution to effect 
- the abovesaid change. In this petition, the peti- 
tioner who alleges mala fides against the 4th 
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respondent, further States that this year the 4th 
respondent, who, according to the petitioner, is 
inimically disposed towards the petitioner, came 
as an additional internal Examincr to evaluate the 
petitioner’s practical examination as well as the 
theory examination papers. Itis furthcr alleged by 
the petitioner that so far as the petitioners’ branch 
of M.D.S. Course is concerned, this ycar two new 
external examiners were irregularly appointed at 
the instance of the 4th respondent, who would 
agree with the grading of her performance, 
according to the 4th respondent. It is further 
alleged that though the 3rd respondent gave ‘B’ 
rank to the petitioncr, thc new two external exam- 
iners gave the pctitioner ‘C rank and in the final 
valuation, the grade given ty the 3rd respondent 
was altered as ‘F and consequently the petitioner 
has been declared as failed in the M.D.S. examina- 
tion. Questioning the above decision of the 
respondents as arbitrary and illegal and contrary 
to the rules, the petitioner has filcd this writ 
petition seeking for the issue of a writ of manda- 
mus directing the respondents 1 and 2 to cancel 
the result of the petitioner and direct re-asscss- 
ment through different examiners in respect of 
M.D.S. Final Year (M.D.S. Orthodontia) in the 
year 1991-92. 

3. In the counter affidavit filed respondent 1 and 2, 
it is stated that the examiners, both for internal 
and external, were appointed for valuing the peti- 
tioner’s final year M.D.S. Course papers, as per 
the regulations of the Dental Council of India: 
that due to non-availability of the external exam- 
iners, the University was forced to conduct the 
examination with 3 internal examiners and one 
external examiner instead of 2 external examiners 
and 2 internal examiners; that it is not correct to 
state that two new external examiners were brought 
in at the influence of the 4th respondent, since the 
external examiners are appointed by the Vice- 
Chancellor under the powers given by the Gov- 
erning Councilin its resolution No.IV (17) passed 
in its meeting (IV Meeting) held on 21.12.1988 
and as per the regulations regarding M.D.S. Post 
Graduate Degree Dental Courses, the petitioner's 
answer papers for final year M.D.S. Course cannot 
be revalued and the prayer of the petitioner is 
against the regulations of the University and against 
Sec.44 of the Tamil Nadu Dr.M.G.R. Medical 
University Act, 1987 (Tamil Nadu Act 37 of 1987). 
4. In the counter affidavit filed by the 3rd 
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respondent, it is stated that the petitioner is con- 
sistently very good atstudies as could besecn from 
her school records and the appointment of inter- 
nal and external examiners for the M.D.S. Dental 
Course is purely a matter for the respondents 1 
and 2 and according to the 3rd respondent he gave 
‘B’ rank Grade and other examiners gave only ‘C’ 
grade, resulting in the petitioner’s failure in the 
M.D.S. Course final year examination. 

5. In the counter affidavit filed by the 4th respon- 
dent against whom mala fides are attributed by the 
petitioner, while denying the allegation of mala 
fides he further states that her was not aware of the 
Grade awarded by the 3rd respondent to the peti- 
tioner in the M.D.S. (Dental) Course; that he has 
no power or voice in the choice of selecting exam- 


iners and their appointments; that he has not, 


influenced either the Governing Council or the 
other examiners who valued the answer papers of 
the petitioner; that the 4th respondent is not 
aware of the alteration in the Grade awarded to 
the petitioner; there was no violation of any rule 
or regulation in the appointment of examiners 
and that there are no mcrils in the allegation of the 
petitioner and the writ pctition is liable to be 
dismissed. 

6. I have heard Mr.N.R.Chandran, learned Senior 
Counsel for the petitioner, Mr.M. Vellaisamy, for 
respondents 1 and 2; Mr.M.Venkatachalapathy, 
for 3rd respondent and Mr..T. V.Ramanathan, for 
4th respondent. : 

7. The point for determination in this writ petition 
is whether the procedure adopted in appointing 
the examiners, both for internal and external, for 
evaluating the final year M.D.S. Dental Course, is 
in accordance with the provisions of the Tamil 
Nadu Dr.M.G.R. Medical University Act, 1987 
(Tamil Nadu Act 37 of 1987). Sec.34(f) of the Act 
provides for issuing Ordinances in connection 
with the appointment of examiners and Secs.22 
and 23 of the Act also speaks of examiners. Sec.21 
of the Act deals with the Governing Council. The 
power of the Vice-Chancellor are mentioned under 
Sec.12 (2) of the Act. 

8. A reading of the above provisions and the 
Ordinance of the Act will clearly show that the list 
of examiners has to be given by the Board of 
Studies and the same has to be placed before the 
Governing Counciland thesaid Council alone has 
to approve the list of examiners. Only if the Gov- 
erning Council approves the list of examiners, the 
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Controller of Examinations can select the cxam- 
iners out of such a list. In this case, it is admitted 
that it has not been done. What has been produced 
before this Court is a resolution passed in the [V 
Meeting of the Governing Council held on 
21.12.1983 and it reads as follows: 
“Agenda No.IV (17): 
To consider and approve the proposal toselect 
examiners from the panel of examiners of Madras 
University” 
Resolution: 
Resolved that the Dr.M.G.R.Mcdical Univer- 
sity shall select examiners from the panel of 
examiners from all the constituent Universi- 
ties. The Governing Council further resolved 
that inequities in the appointment of cxamin- 
ers be scrupulously avoided and necessary 
instructions for this purpose be issucd by the 
Vice Chancellor”. 
This was long before the present set of Ordinances 
and Statutes made under the Tamil Nadu Dr.M.G.R. 
Medical University Act, came into force. Relying 
on this, the Icarned counsel for the University 
contends that the Governing Council has author- 
ised the Vice Chancellor to pick and choose the 
examiners for the M.D.S. Dental Course cxamina- 
tion and accordingly the appointment of the 4th 
respondent as an examiner is valid in law. ] am 
unable to agrce with this contention. A carcful 
reading of thesaid Resolution, extracted above, in 
my view, docs not empower the Vice-Chancellor 
to appoint the examincrs at his own free will and 
choice. What all it is referred to in the resolution 
is that incquilics in the appointment of examiners 
‘be scrupulously avoided and necessary instruc- 
tions for this purpose bc issued by the Vice-Chan- 
` cellor. Thatis all, Ido not think that in my view, the 
resolution of the Governing Council, as referred 
to above, empowers the Vice Chancellor to 
appoint cxaminers. Therefore the point made by 
the learned counsel for the petitioner that the 
appointment of the 4th respondent as an exam- 
iner has not been approved by the Governing 
Council, has to be upheld. Unless and until the 
Governing Council approves the list of examiners 
for evaluating the M.D.S. Dental Course exami- 
nations, both for theory and practical, ıt cannot be 
said that the papers written by the petitioner has 
been ‘valucd’ in the eye of law. Such a valuation, 
according to me, has no value in the eye of law. 
Therefore, when there is no valuation at all, no 
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question of re-valuation will arise. Itis true that in 
matters of education, the decision on issues such 
as the present one. has to be left to the expertise. 
But when the respondents 1 and 2 had not under- 
stood the provisions of the Act or the intention of 
the Legislature, surely, this Court has to interdict 
and say that they have not acted properly in accor- 
dance with the provisions of the Act, Statutes and 
Ordinance. As such I am not able to countenance 
the argument of the learned counsel for the Uni- 
versity that there is no regulation for revaluation 
and therefore no direction can be given for revalu- 
ation. Since I take the view that there is no ‘valu- 
ation’ of the petitioner’s answer paper for M.D.S. 
Final year (M.D.S. Orthodontia) examination held 
in the year 1991-92, in the eye of law, that is not 
valued by the authorised examiners, I direct the 
University authorities, the respondents 1 and 2 to 
make re-assessment of the petitioner’s papers for 
the examination M.D.S. final year (Orthodontia) 
held in the year 1991-92, through different exam- 
iners other than the fourth respondent herein. 
Though mala fides are alleged against the 4th 
respondent. Ido not think that itneed be gone into 
in this writ petition at this stage, and I do not think 
that it is necessary to go into the same. I do not 
think that the respondents 1 and 2 will have any 
grievance in re-assessing/revaluing the answer 
papers of the petitioner through the different 
approved examiners, other than the 4th respon- 
dent. It shall be done within two months. from 


today. The writ petition is ordered in the above’ 


terms. No costs. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: AR. Lakshmanan, J. 
W.P.Nos.3833 and 3834 of 1992 11th May, 1993. 


Indian Overseas Bank Officers’ Union, Madras-1 
... Petitioner 


v. 
Indian Overseas Bank, Central Office, Madras. 
... Respondent. 


(4) Banking Regulations Act (X of 1949), Sec.45 - 
Amalgamation of Bank of Tamil Nadu with Indian 
Overseas Bank - Settlement between Indian Over- 
seas Bank and Majority Union of employees - Bene- 
fits under settlement accepted - Clause providing for 
computation of past services by employees of erst- 
while Bank of Tamil Nadu - Validity of, if can be 
questioned by Minority Union - Settlement, if can be 
accepted in past and rejected in part. 
Applying the ratio laid down in Hebertsons Lim- 
ited v. Workmen, A.I.R. 1977 S.C. 322 to the facts 
"and circumstances of the present case, it has to be 
held that there is no merit at all the contention 
that clause 5(a) of the Settlement dated 12.11.1990 
is unfair and illegal. Having a¢cepted the various 
benefits under the settlement, the petitioner is 
precluded from questioning the validity of clause 
5(a) of the Settlement. Therefore, there is no 
merit in the contention that the said clause 5(a) of 
the Settlement is contrary to the amalgamation 
framed under Sec.45 of the Banking Regulation 
Act. Since the majority of the employees of the 
E.B.O.T. have accepted the above settlement in 
toto, it is not open to the petitioner-Union repre- 
senting 10 per cent of the employees of E.B.O.T. 
to challenge the validity of a portion of the said 
settlement. What is good for the majority is good 
for the minority and that is the Rule ofdemocracy. 
The petitioner cannot be permitted to tear the 
settlement dated 12.11.1990 in bits and pieces. 
The settlement has to be accepted or rejected as a 
whole. There cannot be midway exercise.  , 
[Paras. 14 & 15] 
(B) Banking Regulations Act (X of 1949), Sec.45 - 
Industrial Disputes Act (XIV of 1947), Sec.18(1) - 
Provisions of scheme of amalgamation, if can over- 
ride settlement under Industrial Disputes Act. 
The provisions of the scheme cannot override the 
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provisions of the Industrial Disputes Act, 1947. 
The Industrial Disputes Act is a Special Act whereas 
the Banking Regulation Act is general Act. 
[Para. 20] 
Cases referred to: 
State Bank of Travancore v. Elias Elias, (1970)2 
L.LJ. 424. [Para. 9] 
P.J.Thomas v. Union of India, (1972)2 L.LJ. 312. 
[Para. 9] 
P.J. Thomas v. Union of India, (1975)1 L.LJ. 284. 
[Para 9] 
State Bank of Travancore v. Association of 
S.B. Employees, (1978)2 L.L.J. 305. [Para. 9} 
Leelavathi v. State Bank of India, (1986)1 L.L.N. 
271. (Para. 9] 
Canara Bank v. M.S.Jasra, (1992)1 L.L.N. 914. 
{Para. 9] 
S.M.Pandit v. State of Gujarat, A.I.R. 1972 S.C. 
252: 1972 Serv.L.R. 79: 1972 Lab.I.C. 155: (1972)1 
Lab.L.J. 127, (Para 9). 
Krishnamurthy, C.K. v. Director General, P. and T., 
1978 S.L.J. 394. [Para. 9] 
Mohd.Shujat Aliv. Union of India, A.I.R. 1974 S.C. 
1631: 1974 Lab.I.C. 1103: (1974) Serv.L.R. 508. 
[Para. 9] 
S.L.Sachdev v. Union of India, (1981)1 S.LJ. 115. 
[Para. 9] 
S.R.Sharma v. P.S.E.B., (1981)1 S.L.J. 654. [Para. 
9] 
R.Ranganathan v. Government of Tamil Nadu, 
(1985)1 S.LJ. 642. [Para. 9] 
KR. Pushpadharan, etc. v. The Zonal Manager, F.C.L, 
Madras, (1983)1 S.LJ. 412. [Para. 9} 
Workmen of B. and C. Mills v. Band C. Mills, 
(1982)2 L.L.J. 90. [Para. 10] 
Hebertsons Ltd. v. Workmen, A.LR. 1977 S.C. 322. 
[Paras. 13, 15] 
Roop Chand Adalakha v. Delhi Development Au- 
thority, ALR. 1989 S.C. 307: 1989 Lab.I.C. 1268: 
(1988) 4 J.T. 114: (1989)1 Lab.L.N. 268. [Para. 18] 
LLC. v. DJ.Bhadur, (1981)1 L.LJ. 1. [Para. 20] 
K.V_Ananthakrishnan and V.Chandrasekar, for 
Petitioner. 
N.G.R.Prasad, Balanharidass and S.Vaidyanathan, 
for Respondent. 
The Court made the following 
COMMON ORDER: W.P.No.3834 of 1992 has 
been filed by the petitioner for the following 
relef: 
“to issue a writ or order or direction in the 
nature of certiorarified mandamus calling for 
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the records connected with the settlement dated 
12.11.1990 and quash clause (5) (a) of the set- 
tlement dated 12.11.1990 as illegal and against 
law and direct the respondent to give equal 
opportunity to the employees of the erstwhile 
B.O.T. Limited in promotion and other allied 
2. The said writ petition is filed by Indian Overseas 
Bank Employees’ Association for issuing a writ of 
certiorified mandamus calling for the records in 
connection with the settlement dated 12.11.1990 
entered into between the management of Indian 
Overseas Bank and All India Overseas Bank 
Employees’ Union and quash clause 5(a) of the 
aforesaid settlement and direct the respondent to 
give equal opportunity to the employees of the 
erstwhile Bank of Tamil Nadu Limited in promo- 
tion and other allied avenues. 

3. The case of the petitioner is that the Reserve 
Bank of India on 19.8.1989 declared moratorium 
on Bank of Tamil Nadu Limited and subsequently 
under a scheme of amalgamation, the Bank of 
Tamil Nadu Limited was amalgamated with the 
respondent with effect from 20.2.1990. According 
to the petitioner, the Bank of Tamil Nadu 
Employees’ Union was enjoying a majority status 
and after amalgamation, the petitioner associa- 
tion became a minority union in India Overseas 
Bank. Under the scheme of Amalgamation read 
with the relevant provisions of the Banking Regu- 
lations Act, 1949, all the employees of Bank of 
Tamil Nadu were transferred to Indian Overseas 
Bank with effect from 19.8.1989 and such employ- 
ees were guaranteed the same terms and condi- 
tions ofservice as applicable to them immediately 
before the close of the business on 19.8.1989. Such 
terms and conditions of service were protected for 
a period of three years. On completion of three 
years, the service conditions of the employees of 
the respondent-Bank will automatically apply to 
the employees of the erstwhile Bank of Tamil 
Nadu Limited (EBOT-in short). Option is also 
given to the respondent Bank to extend the service 
conditions of its employees to the employees of 
E.B.O.T. at any time even before the expiry of 
three years. 

4. According to the petitioner, the respondent 
entered into a separate settlement on 12.11.1990 
with All India Overseas Bank Employces’ Union 
(A.I.0.B.E.U.-in short), extending the benefits 
and the terms and service conditions that were 
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applicable to the Award Staff of the respondent 
(workmen category of the respondent) to the award 
staff of E.B.O.T. (workmen category of the 
E.B.O.T.). The petitioner is challenging clause 
5(a) of the aforesaid settlement dated 12.11.1990 
under whichit is provided that the computation of 
past services rendered by the employees of E.B.O.T. 
for the purpose of promotion from cadre to cadre, 
entrustment of special Assistant duties, entrust- 
ment of minor supervisory duties, Head Messen- 
ger duties etc., shall be in the ratio of 2:1. That is 
two years of service in E.B.O.T. will be treated as 
one year service in respondent Bank. The conten- 
tion of the petitioner is that this term is against the 
basic principle of the scheme of amalgamation, 
that the same is opposed to Clause 11 of the 
amalgamation scheme that the award staff of 
E.B.O.T. is subjected to hostile discrimination 
and that no settlement could be arrived at under 
the Industrial Disputes Act 1947 (I.D.Act-in short) 
and the Scheme’ framed thereunder. 

5. The respondent-Bank filed a counter-affidavit 
interalia stating that 90 per cent of the Award Staff 
(Workmen of the E.B.O.T.) became the members 
ofthe All India Overseas Bank Employees’ Union 
which is the majority recognised Union in the 
respondent Bank and that only 50 employees chose 
to join the writ petitioner’s union. After negotia- 
tion with the recognised majority union regarding 
the salary, status and the conditions of service of 
the employees of the E.B.O.T., a settlement was 
reached on 12.11.1990 in accordance with Sec.18(1) 
of the Industrial Disputes Act. Even the members 
of the petitioner, who were the employees of 
E.B.O.T. accepted the benefits under the Settle- 
ment aforesaid without demur. After the lapse of 
one and half years, the petitioner has chosen to 
challenge the portion of the aforesaid settlement. 
6. According to the respondent, all the employees 
of E.B.O.T. including the members of the peti- 
tioner have accepted the benefits of the settle- 
ment dated 12.11.1990 without any reservation 
and that therefore it is not open to the petitioner 
to challenge a portion of the aforesaid settlement. 
It is further stated in the counter affidavit that the 
remedy of the petitioner is to raise an industrial 
dispute, in case they are aggrieved. It is denied that 
the settlement dated 12.11.1990 is contrary to the 
Scheme of Amalgamation. It is seen from the 
counter affidavit that E.B.O.T. was having 102 
branches as compared with the respondent which 
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has about 1,200 branches. Similarly, E.B.O.T. had 
only about 800 employees including officers, whereas 
the respondent has about 28,000 employees. The 
experience and exposure of the employees of 
E.B.O.T. is not the same as that of the employees 
of the respondent. Their job knowledge is also not 
the same. It isin the above background the parties 
aggrieved by clause 5 of the Settlement that the 
service conditions of the employees of E.B.O.T. 
absorbed in Indian Overseas Bank will be taken 
into account only in the ratio of 2:1 for the purpose 
of promotion, entrustment of minor supervisory 
duties, etc., 

7. It is also the case of the respondent that for all 
other purposes the services rendered by the 
employees of E.B.O.T. will be counted ın full. The 
respondent also stated that as a result of the 
scheme of amalgamation the employces of E B.O.T. 
gotasteep increase in salary because thescales are 
generous in Indian Overscas Bank. 

8. The writ petitioner has filed a reply affidavit 
more or less repeating the allegations contained 
in the affidavit filed in support of the W.P.No.3834 
of 1992. Significantly, the statement of the respon- 
dent Bank that the employees of E.B.O.T. includ- 
ing the members of thewrit petitioner’s Union has 
accepted the benefit of the settlement dated 
12.11.1990 has not been denied. 

9. [have heard Mr.K. V.Ananthakrishnan, learned 
counsel for the petitioner and Mr.N.G.R.Prasad, 
learned counsel for the respondent Bank. 
Mr.K.V.Ananthakrishnan learned counsel appear- 
ing for the petitioner in both the above writ peti- 
tions would submit that the employees of E.B.O.T. 
onabsorption into the respondent Bank pursuant 
to the scheme of amalgamation have statutory 
right to enjoy the same terms and conditions of 
service which they were enjoying under E.B.O.T., 
that the employees of E.B.O.T. after amalgama- 
tion cannot be discriminated against, that the 
employees of E.B.O.T. are guaranteed the same 
terms and conditions ofservice under clauses 10 & 
11 of the scheme of amalgamation and that for the 
purposes of promotion, entrustment of Special 
Assistant duties, entrustment of minor supervi- 
sory duties, Head Messenger duties etc., the weight- 
age of two years service in E.B.O.T. cannot be 
treated as one year service in the respondent Bank. 
Mr.K.V.Ananthakrishnan has placed strong reli- 
ance on the following decisions reported in: 
State Bank of Travancore v. Elias Elias, (1970)2 
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L.LJ. 424, P.J.Thomas v. Union of India, (1972)2 
L.LJ. 312, P.J.Thomas v. Union of India, (1975) 1 
L.LJ. 284, State Bank of Travancore v. Association 
of S.B.Employees, (1978)2 L.L-J. 305, Leelavathi v. 
State Bank of India, (1986)1 L.L.N. 271, Canara 
Banky. M.S_Jasra, (1992)1 L.L.N. 914, S.M.Pandit 
v. State of Gujarat, ALR. 1972 S.C. 252: 1972 
Serv.L.R. 79: 1972 Lab.I.C. 155: (1972)1 Lab.L.J. 
127, Krishnamurthy, C.K. v. Director General, P. 
and T., 1978 S.L.J. 394, Mohd. Shujat Ali v. Union 
of India, AJLR. 1974 S.C. 1631: (1974) Lab... 
1103: (1974) Serv.L.R. 508, S.L.Sachdev v. Union 
of India, (1981)1 SLJ. 115, SR.Sharma v. P.S.E.B, 
(1981)1 S.LJ. 654, B.Vittai Shetty v. Indian Bank 
and others, (1983)2 S.LJ. 596, R.Ranganathan v 
Government of Tamil Nadu, (1985)1 S.L.J. 642and 
KR Pushpadharan, etc. v. The Zonal Manager, F.C.1, 
Madras, (1983)1 S.L.J. 412. 

10. Mr.N.G.R.Prasad, learned counsel appearing 
for the respondent would submit that it is not 
open to the writ petitioner to challenge a portion 
of the settlement dated 12.11.1990 when it hardly 
represents ten per cent of the employees of E.B.O.T. 
absorbed in the respondent-bank, that it is not 
open to the petitioner union to approbate and 
reprobate because all the employees have accepted 
the benefits under the Settlement. According to 
the learned counsel, W.P.No.3834 of 1992 is not 
maintainable because what is challenged in the 
W.P.No.3834 of 1992 is a clause in the settlement 
reached in accordance with Sec.18(1) of the Indus- 
trial Disputes Act. Reliance was placed on the 
Judgment of the Division Bench of our High Court 
in Workmen of B. and C.Mills v. B.and C. Mills, 
(1982)2 L.L_J. 90 and also on an unreported judg- 
ment dated 29.9.1992 in W.A.Nos.1280 to 1282 of 
1991. 

11. In order to appreciate the rival contentions 
made by both parties, it is necessary for me to refer 
to the following undisputed facts. E.B.O.T. was 
amalgamated with the respondent-Bank with 
effect from 20.2.1990 pursuant to a scheme of 
amalgamation framed under Sec.45 of the Bank- 
ing Regulations Act, 1949. All the employees of 
E.B.O.T. numbering about 800 opted to become 
the members of the respondent. Out of 800, 530 
belong to the Award Staff. On amalgamation, 90 
per cent of the Award Staff of the E.B.O.T. 
became the members of All India Overseas Bank 
Employees’ Union which is the majority recog- 
nised union in the respondent-Bank. The 
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respondent is about 28,000 employees working in 
or about 1,200 branches. There can be no dispute 
that E.B.O.T. was a small private bank compared 
to the respondent, which is a nationalised bank 
and consequently, the experience and exposure of 
the E.B.O.T. cannot be the same both qualita: 
tively and quantitatively as that of the employees 
of the respondent. 
12. On 12.11.1990, a Settlement was reached 
between the respondent and the All India Over- 
seas Bank Employees’ Union under Sec.18(1) of 
the Industrial Disputes Act relating to conditions 
of service of the award staff of E.B.O.T. The Set- 
tlement dealt with pay scales; increments, dear- 
ness allowance, speciai allowance, weightage of 
service, loans and advances, leave rules, medical 
aid, leave fare concession, provident fund and 
other benefits. It is specifically provided in the set- 
tlement that the terms and conditions of service of 
the employees of E.B.O.T. absorbed in the, 
respondent-bank will be the same as prevalent in 
the respondent-bank in respect of matters not 
specifically provided for in the settlement. The 
writ Petitioner in W.P.No.3834 of 1992 has con- 
fined its challenge only to Clause 5fa) of the 
aforesaid settlement dated 12.11.1990 which is 
extracted below: 
“5. Weightage of service: (a) The service of 
workmen staff of the erstwhile bank for the 
purpose of arriving at seniority for promotion 
from cadre to cadre, entrustment of spesjal 
Assistant duties, entrustment of minor supér- 
visory duties, Head Messenger duties shall be 
in the ratio of 2:1. 
(b) Their seniority for the purpose mentioned 
above shall be reckoned from the date they 
were taken on probation at the erstwhile Bank 
of Tamil Nadu Limited. g 
(c) The period of apprenticeship put in by any 
workman employee ofthe erstwhile bank shall 
be computed for arriving at seniority for the 
purposes mentioned 5(a) above as 3:1 ie. for 
three months of apprenticeship shall be con- 
sidered as one month of service in Indian’ 
Overseas Bank.” 
13. It cannot be gainsaid that the employees of 


- E.B.0.T. including the members.of the writ peti- 


tioner (in W.P.No.3834 of 1992) have accepted 
the various benefits provided under the Settle- 
ment Dated 12.11.1990. The writ petitioner (in 
W.P.No.3834 of 1992) which represents hardly 10 
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per cent of the employees of E.B.O.T. have con- 
fined their challenge only to clause 5(a) of the 
Settlement. As I have already referre , the said 
Settlement was one reached under Sec.18(1) of 
the Industrial Disputes Act. At this stage, it is 
useful to refer to the decision reported in Hebertsons 
Limited v. Workmen, A.LR. 1977 S.C. 322, wherein 
in paragraph 27 it has been held as follows: 
“It is not possible to scan the settlement in bits 
and pieces and hold some parts good and 
acceptable and others bad. Unless it can be 
demonstrated that the objectionable portion 
is such that it completely outweighs all the 
other advantages gained the court will be slow 
to hold a settlement as unfair and unjust. The 
settlement has to be accepted or rejected as a 
whole and we are unable to reject it as a whole 
as unfair or unjust.” 
14. Applying the above ratio laid down in the said 
decision to the facts and circumstances of the 
present case, it has to be held that there is no merit 
at all in the contention of Mr.K. V.Ananthakrishnan 
learned counsel appearing for the petitioner that 
clause 5(a) of the settlement dated 12.11.1990 is 
unfair and illegal. Having accepted the various 
benefits under the settlement the petitioner is 
precluded from questioning the validity of clause 
5(a) of thesettlement. Therefore, there is no merit 
in the contention that the said clause 5(a) of the 
settlement is contrary to thescheme ofamalgama- 
tion framed under Sec.45 of the Banking Regula- 
tion Act. Clause 11 of the Scheme of Amalgama- 
tion reads as follows: 

* “11. The transferee (IOB) Bank shall, on the 
expiry of a period not longer than three years 
from the date on which this scheme is sanc- 
tioned, pay or grant to the employees of the 
transferor bank the same remuneration and 
thesame terms and conditions ofservice as are 
applicable to the employees of the correspond- 
ing rank or status of the transferee bank sub- 
ject to the qualifications and experience to the 
said employees of the transferor bank being 
the same as or equivalent to those of such 
other employees of the transferee bank. 
Provided that if any doubt or difference arises 
as to whether the qualifications or experience 
of any of the said employees are the same or 
equivalent to the qualifications and experi- 
ence of the other employees of corresponding 
rank or status of the transferee bank or as to 
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the procedure of principles to be adopted for 
the fixation of the pay of the employees in the 
scales of pay of the transferee hank, the doubt 
or difference shall be referred to the Reserve 
Bank of India whose decision shall be final.” 
Therefore, the said clause 11 of the Scheme of 
Amalgamation does not provide for the same 
terms and conditions of service to the E.B.O.T. 
amalgamated with Indian Overseas Bank. There is 
a clause which says that is subject to qualification 
and experience. The said clause states that the 
transferee bank shall grant the same remunera- 
tion and same terms and conditions of service as 
are applicable to the employees of the corre- 
sponding rank or status of the transferee Bank 
subject to the qualification and experience to the 
said employees of the transferor bank being the 
same as or equivalent to those of such other 
employees of the transferee bank. Having regard 
to all these facts, a provision was also made in the 
Settlement dated 12.11.1990 in clause 5 under 
which the parties have inter alia agreed that the 
services of the workmen of E.B.O.T. for the pur- 
pose of arriving seniority, promotion, entrust- 
ment of minor supervisory duties etc., will only be 
in the ratio of 2:1. The parties to the said Settle- 
ment have also agreed upon that clause having due 
regard to the qualifications and experience of the 
employees of the E.B.O.T. vis-a-vis the qualifica- 
tions and experience of the employees of the 
respondent-Bank. Such a clause entered into 
between parties after negotiation and delibera- 
tion cannot be by no stretch of imagination be 
charaeterised as unreasonable, unfair and discrimi- 
natory. Equally, untenable is the contention ofthe 
learned counsel appearing for the petitioner that 
the employees of the E.B.O.T. are entitled to 
identical service conditions of the employees of 
the respondent-bank. In fact, clause 11 does not 
automatically entitle the employees of the E.B.O.T. 
to have thesame terms and conditions of service of 
the employees of the respondent-Bank. 
15. I am also of the view that since the majority of 
the employees of the E.B.O.T. have accepted the 
above settlement in toto, it is not open to the], 
petitioner’s union representing 10 per cent of the 
employees of E.B.O.T. to challenge the validity of 
a portion of the said settlement. What is good for 
the majority is good for the minority and that is the 
Rule of democracy. The petitioner cannat be 
permitted to tear the settlement dated 12.11.1990 
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in bits and pieces. The settlement has to be 
accepted or rejected as a whole. There cannot be 
mid way exercise. That is precisely what the 
Supreme Court has depreciated in Hebertsons Lim- 
itedy. Workmen,A.I.R. 1977 S.C. 322, case referred 
to above. 

16. Further it is also to be noticed that the writ 
petitioner is fully aware of the fact that the Settle- 
ment dated 12.11.1990 was entered into between 
the respondent Bank and the A.J.O.B.E.U. For 
the reasons best known to the petitioner, the 
petitioner has failed to make the said AI.O.B.E.U. 
as a party to the writ petition. Therefore, I am of 
the view that the W.P.No.3834 of 1992 deserves to 
be dismissed on the ground of non-joinder of 
necessary parties to the proceedings. Having due 
regard to my above views, it is unnecessary to refer 
and consider the various decisions cited by 
Mr.K.V.Ananthakrishnan, learned counsel for the 
petitioner and also by Mr.N.G.R.Prasad learned 
counsel for the respondent during the course of 
their arguments. 

17. W.P.No.3833 of 1992 is filed by Indian Over- 
seas Bank Officers’ Union for issuing a writ of 
certiorarified mandamus 10 call for the records 
connected with the Joint Minutes dated 30.5.1991, 
to quash the same as illegal and against law and 
direct the respondent to fit all the Officers in the 
cadres, as per the R.B.I. and Indian Banks Asso- 
ciation Circulars and Rules and in consonance 
with the Scheme of Amalgamation. According to 
the petitioner, the respondent Bank entered into 
a Joint Minute (dated on 30.5.1991 with Indian 
Overseas Bank Officers’ Assn. (1-0.B.0.A.-in short) 
under which the cadre, scale of pay, weightage of 
service and date of implementation of the same 
for the officers of the E.B.O.T. were fixed. It is the 
case of the petitioner that the said joint minutes is 
totally opposed to the scheme of amalgamation 
framed under the Banking Regulations Act, 1949. 
In particular, the petitioner challenges one of the 
minutes relating to the computation of past serv- 
ice of the officer employee of E.B.O.T. for the 
purpose of promotion. Under the said Joint min- 
utes, the respondent and the I.0.B.0.A. have 
agreed with regard to the scale of pay, pay fixation, 
contribution to staff provident fund, weightage of 
services, procedure for disciplinary action in 
regard to the officer employee of E.B.O.T. 
absorbed into the services of the respondent pur- 
suant to the Scheme of Amalgamation. Clause4 of 


The Madras Law Journal Reports 


[1993 


the said Joint Minutes deals with weightage of 
services under which it was agreed that weightage 
for service to the officers of E.B.O.T. for the 
purpose of promotion in the respondent Bank 
Shall bein the ratio of2:1 ie. for every two months’ 
of service as Officer in E.B.O.T. shall be consid- 
ered as one month of service in the respondent- 
bank. Even though the petitioner has questioned 
the validity of the Joint Minutes dated 30.5.1991, 
the petitioner has confined its arguments only to 
clause pertaining to theservice weightage given to 
the Officer of the E.B.O.T. The petitioner would 
place reliance on clauses 10 and 11 of the scheme 
of amalgamation to the Award Staff (workmen of 
E.B.O.T.) on their absorption into the respondent 
in W.P.No.3834 of 1992, which I have already 
dealt with in W.P.No.3834 of 1992 in detail. The 
construction placed on clause 11 of the scheme of 
amalgamation with regard to the Award Staff will 
squarely and equally govern the case of the officers 
as well. Hence, I hold that the Joint Minutes dated 
30.5.1991 is not violative of clause 11 of the scheme 
ofamalgamation. In this case also, the majority of 
the officers of the E.B.O.T. have accepted the 
various benefits of the Joint Minutes dated 30.5.1991 
and the members of the petitioner have also 
accepted substantial monetary benefits by way of 
arrears of salary ranging between Rs.15,000 and 
Rs.30,000 in terms of the Joint Minutes datcd 
30.5.1991. On amalgamation of E.B.O.T. with the 
respondent 195 out of 227 officers became the 
members of I.O.B.O.A. which represents majority 
of the officers of the respondent, who has becn 
granted recognition as representatives in the 
respondent-bank. The I.0.B.O.A. has taken into 
account the size of the E.B.O.T., its turnover, the 
nature of experience of the officers of E.B.O.T. 
vis-a-vis the officers if the respondent Bank and 
has also agreed that the service of the employees 
of the E.B.O.T. will be considered in the ratio of 
2:1 for the purpose of promotion. I am also of the 
view that the Joint Minutes dated 30.5.1991 par- 
ticularly relating to the service weightage is not 
either violative of Clause 11 of the Scheme of 
Amalgamation or discriminatory or unreasonable. 
Further, this writ petition deserves to be dismissed 
for non joinder of necessary parties vız., 1.0.B.0.A. 
who were a party to the Joint Minutes. Excepung 
the fact that the W.P.No.3833 of 1992 relates to 
the Officers and that there was a Joint Minutes on 
30.5.1991 between the respondent and the 
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1.0.B.0.A. pertaining to the service conditions of 
the Officer employee of E.B.O.T. the contentions 
raised by the learned counsel for the petitioner are 
the same in W.P.No.3834 of 19972. 

18. Even though the petitioner association is not 
a party to the Settlement dated 12.11.1990 they 
have accepted the benefits of the Settlement ın 
toto without any demur. Therefore in my view, 
they cannot at this stage challenge the Settlement 
and that too in a proceedings under Art.226 of the 
Constitution of India. The majority of the Bank of 
Tamil Nadu employees are the members of the All 
India Overseas Employees’ Union which has 
entered into the Settlement in question. That 
Union has not chosen to challenge the Settle- 
ment. To accept the arguments of Mr.K.V.Anantha- 
krishnan which represents a negligible number of 
the employees of the Bank of Tamil Nadu would 
amount to upsetting a settlement with the major- 
ity workers. This would result in industrial unrest 
where industrial peace prevails after the settle- 
ment dated 12.11.1990. The main contention of 
Mr.K.V.Ananthakrishnaf learned counsel who 
represents the petitioner association and the 
Officers’ Association appears to be that when 
once the employees have been fitted into a par- 
ticular grade having regard to their qualification 
and experience, there can be no discrimination for 
the purpose of promotion, which in my opinion 
overlooks clause 11 of the Scheme which states 
that the employees of the Bank of Tamil Nadu will 
be given the same terms and conditions as are 
applicable to the employees of corresponding rank 
or status of the transferee Bank (Indian Overseas 
Bank), subject to the qualification artd experience 
of the Bank of Tamil Nadu employees being the 
same or as equivalent to those af such other 
employees of Indian Overseas Bank. Therefore 
experience can be a factor in deciding the terms 
and conditions of service of the employees of the 
Bank of Tamil Nadu and it does not mean that if 
for the purpose of pay and allowance they are 
fitted into a particular grade in the Indian Over- 
seas Bank, they cannot be differentiated for the 
purpose of promotion for which the criteria is 
different. In fact, this identical argument was 
rejected by the Supreme Court in Roop Chand 
Adalakha v. Delhi Development Authority, A.LR. 
1989 S.C. 307: 1989 Lab.I.C. 1268: (1988)4 J.T. 
114: (1989)I Lab.L.N. 268. 

There the diploma and degree holders were 
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integrated into the cadre of Assistant Engineers. 
The contention was that for further promotion to 
the post of Executive Engineers diploma holders 
cannot be discriminated againstand that it should 
be the same amount of experience. The Apex 
Court in that case has held that these are all the 
matters essentially of policy and that the State can 
prescribe more years of experience for Diploma 
holders. The petitioner Association’s contention 
runs counter to the said judgment of the Supreme 
Court. If the petitioner Association and the 
Union had any dispute they should have approached 
the Reserve Bank of India under the proviso to 
clause Il ofthe Scheme. But they did notdoso. The 
proviso itself says that the decision of the Reserve 
Bank of India will be final, which means that the 
Reserve Bank of India should have been given an 
Opportunity to decide, and only if its decision is 
arbitrary, can it be attacked under Art.226 of the 
Constitution of India. 

19. As mentioned above, the decisions cited by 
Mr.K.V.Ananthakrishnan are hardly relevant 
because thescheme of amalgamation itself gives a 
right to the Bank to decide the terms and condi- 
tions of service on the basis of qualification and 
experience. When once experience wise Bank of 
Tamil Nadu Employees have not been treated on 
par with employees of Indian Overseas Bank’ for 
the purpose of promotion, they cannot have a 
prayer that they should be treated at par. 

20. As rightly contended ‘by Mr.N.G.R.Prasad, 
learned counsel appearing for the respondent, the 
provisions of the scheme cannot override the 
provisions of the Industrial Disputes Act, 1947. 
The Industrial Disputes Act is a Special Act, whereas 
the Banking Regulations Act is a general Act. The 
settlement dated 12.11.1990 will prevail even though 
there is no conflict between the provisions of the 
schemeand the settlement. The Apex Court in the 
decision reported in L.I.C. v. DJ.Bahadur, (1981)1 
L.L.J. 1, has held that the Industrial Disputes Act 
prevails over the L.I.C. Act. 

21. As stated above, W.P.No.3834 of 1992 relates 
to award staff. The same arguments relating to 
Officers will squarely apply to the case of these ~ 
employees as well. The petitioners are challenging 
the settlement dated 12.11.1992. In effect, the 
petitioner has challenged a particular clause in the 
Settlement. In fact, this point vız., ‘no writ will lie 
challenging a settlement’ is covered bya Judgment 
of a Division Bench of this Court reported in 
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Workmen of B. and C. Mills v. B.and C. Mills, 
(1982)2 L.LJ. 90. 

22. Therefore there are really no merits in both the 
above writ petitions and hence they are dismissed. 
However, there will be no order as to costs. 


BS. 


Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamani, JJ. 
N 
App.Nos.85 and 89 of 1983 11th March, 1993. 


Viswanathan and others ... Appellants 
v. 
R.Lakshmi Ammal (decd.) and others 

... Respondents. 


(A) Specific Relief Act (XLVII of 1963), Sec.16(c) 
- Civil Procedure Code (V of 1908), O.6, Rule 3 and 
Form 47 of Appendix-A - Specific performance of 
contract - Enforcement of - Person seeking to 
enforce, if has to prove readiness and willingness to 
perform his past throughout the period from date of 
contract. 

Sec.16(c) of the Spécific Relief Act, 1963 provides 
that thespecific performance ofa contract cannot 
be enforced in favour ofa person who fails to aver 
and prove that he has performed or has always 
been ready and willing to perform the essentail 
terms of the contract. 0.6, Rule 3 of the Civil 
Procedure Code provides that the Form in 
Appendix-A when applicable-shall be used for all 
pleadings. Form No.47, Appendix-A relates to a 
suit for specific performance. [Paras. 20 & 21] 
(B) Specific Relief Act (XLVII of 1963), Sec.16(c) - 
Specific performance of contract - Suit for - Inordi- 
nate delay on part of plaintiffs in payment of the 
amounts agreed to - Abandonment of right, ifcan be 
inferred. 

The inordinate delay on the part of the plaintiffs in 
not paying the amounts agreed to and filing the 
suit naturally leads to the inference that the plain- 
tiffs have abandoned the contract. It is not a case 
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of mere delay. This is a case of wanton delay and 
deliberate inaction on the part of the plaintiffs, 
particularly in view of the fact that the possession 
was with the fifth plaintiff. [Para. 22]. 
(C) Specific Relief Act (XLVII of 1963}, Sec.16(c) 
- Suit for specific performance of contract - Plaintiff 
coming with a false case in pleadings as well as 
evidence - Relief if can be refused. 
The plaintiffs have come forward with a falsc case 
not only in the pleadings but also in the evidence. 
Hence, the court holds that the plaintiffs are not 
entitled to the relief of specific performance. 
[Para. 25] 
(D) Specific Relief Act (XLVII of 1963), Sec.16(c) 
- Time, whether essence of contract - Decision on. 
It is settled law that the question whether time is 
or is not essence of the contract has to be decided 
only on the facts and circumstances of each case. 
[Para. 27] 
Cases referred to: 
Sandhya Rani v. Sudha Rani, A.I.R. 1978 S.C. 537: 
(1978)2 S.C.C. 116: (1978)1 S.C.J. 464: (1978)2 
S.C.R. 839. [Paras. 21, 23] 
Kantilal C.Shah v. Devarajulu Reddiar, (1977)2 
M.L.J. 484. [Para. 22] 
Sankaralinga Nadar v. Ratnaswami Nadar, (1952)1 
M.L.J. 44: A.I.R. 1952 Mad. 389: I.L.R. 1952 Mad. 
508: 65 L.W. 25. [Para. 24] 
Eswari Ammav. M.K Korah, A.I.R. 1972 Mad. 239. 
[Para. 24] ; 
Nathulal y. Phooichand, AIR. 1970 S.C. 546: (1970)2 
S.C.R. 854. [Para. 26] 
Govind Prasad v. Hari Dutt, A.I.R. 1977 S.C. 1005: 
(1977)2 S.C.C. 539: (1977)2 S.C.R. 877, [Para. 27] 
Appeal against the decree of the Court of the I 
Additional Subordinate Judge, Coimbatore, dated 
30.11.1982 in O.S.Nos.1040 and 1253 of 1979. 
The Judgment of the Court was made by 
Srinivasan, J.: A.S.No.89 of 1983 arises out ofa suit 
for specific performance of an agreement dated 
14.12.1977 marked as Ex.A-1 between plaintiffs 1 
to 4 and defendants 1 and 2. The plaintiffs are 
aggrieved by the dismissal of the suit. A.S.No.85 of 
1983 arises out of a suit for recovery of a sum of 
Rs.39,150 representing the arrears of rent from 
11.2.1978 to 1.8.1979 at the rate of Rs.4,350 per 
mensem and interest thereon. The suit had been 
decreed and the aggrieved defendant is the appel- 
lants. The fifth plaintiff in the suit for specific 
performance is the defendant in the suit for recov- 
ery of money. Defendants 1 and 3 in the suit for 
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specific performance are plaintiffs 1 and 2 in the 
suit for recovery of money. The parties are 
referred in this judgment according to their rank- 
ing in the suit for specific performance. First plain- 
tiff is the father of plaintiffs 2 to 5 and defendants 
1 and 3 are the wives of the second defendant. 
Fourth defendantisa lessee ofa portion of thesuit 
property. 

2. The second defendant had been running a spin- 
ning mill by name ‘Sri Ramachandra Textiles’ in 
partnership with somebody else. The plant and 
the machinery in the mill belonged to him. He 
gave the said machinery on lease on 5.9.1975 under 
Ex.A-23 to the fifth plaintiff for a period of five 
years. On thesame day, the defendants gavea lease 
of land and buildings to the Sth plaintiff. Defen- 
dants 1 and 2 entered into agreement for selling 
the machinery to the fifth plaintiff and one Mr.Mani 
under Ex.B-8 on 27.10.1977 for a total sum of 
Rs.2,75,000. Asum of Rs.50,000 was paid by way of 
advance. Another agreement on the same day 
between defendants 1 and 2 on the one hand and 
plaintiffs 1 to 4 on the other was entered into for 
the sale of the land and building in S.No.6/4 of an 
extent of 10.80 acres which is described fully in the 
plaint schedule. The total consideration was fixed 
at Rs.4,25,000 and sum of Rs.50,000 was paid in 
advance. Subsequent thereto, a cheque was issued 
on 30.11.1977 by the fifth plaintiff for a sum of 
Rs.50,000 in favour of the first defendant as fur- 
ther advance towards the sale consideration. That 
cheque was admittedly dishonoured and on 
1.12.1977, the second defendant wrote to the first 
plaintiffand Mani under Ex.B-10 informing them 
of the dishonouring of the cheque and also calling 
upon them to complete the transaction by paying 
the entire balance. 

3. The said Mani found it impossible to join the 
transaction of purchase and dropped out of the 
same. Then a fresh agreement was brought into 
existence between plaintiffs 1 to 4on the one hand 
and defendants 1 and 2 on the other hand with 
reference to land and building on 14.12.1979. The 
total consideration is the same as Rs.4,25,000. A 
sum of Rs.50,000 paid under earlier agreement 
was treated as advance. The receipt of a sum of 
Rs.50,000 by way of further advance was acknowl- 
edged. The party agreed that a sum of Rs.50,000 
shall be paid by means of a cheque ordraft before 
registration of the sale deed and that the sale deed 
shall be executed within two months from the date 
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ofthe agreement. Itwas agreed that the remaining 
part of the consideration shall be paid in.three 
instalments as follows: Rs.75,000 by 30.11.1978, 
Rupees One lakh by 30.11.1979 and Rupees one 
lakh by 30.11.1980. It was provided in the agree- 
ment that the purchasers shall pay interest at the 
rate of 12% per annum on the balance of the 
amount remaining unpaid for the time being and 
in case of default of payment by the dates men- 
tioned above, the vendors shall have the right to 
claim interest at 18% per annum from the date of 
default till the date of realisation. Clause 7 of the 
agreement provided that if the vendor fails to 
execute the sale deed as agreed, the vendees areal 
liberty to claim all damages that may be attributed 
to and arising out of breach of the contract by the 
vendors. Clause 8 provided for a similar remedy to 
the vendees if there was any failure on the part of 
the vendees to perform their part of the contract. 
Clause 10 refers to the factum of possession being 
with the fifth plaintiff, son of the first vendee. On 
the same day, another agreement was entered into 
between the second defendant and plaintiffs 1 to 4 
under which the former agreed to sell the machin- 
ery for a total consideration of Rs.2,75,000. The 
sum of Rs.50,000 paid under the earlier agree- 
ment as advance was treated as advance under this 
agreement. The agreement also referred to the 
receipt of a furtner sum of Rs.50,000 in cash on 
30.11.1977. Out of the balance, a sum of Rs.50,000 
was to be paid on 5.1.1978 and the reminder was to 
be paid as follows: Rs.50,000 by 30.11.1978, 
Rs.50,000 by 30.11.1979 and Rs.25,000 by 30.11.1990. 
Here again, the factum of possession with the fifth 
plaintiff was referred to. There was a provision for 
payment of interest at 12% annum and also 
default interest at 18% per annum, 

4. On 15.12.1977 an application was made for 
permission to transfer the property under the 
provisions of Urban Land Ceiling Act. Adraftsale 
deed attached thereto shows that the purchasers 
shall pay a sum of Rs.50,000 towards the consid- 
eration before 15.1.1978. The claim of the plain- 
tiffs 1 to 4 is that they made payments after that 
date towards the consideration under both the 
agreements and at the time of the suit, the balance 
that remained to be paid was only a small amount. 
5. On 1.3.1979, plaintiffs 1 to 4 gave a letter Ex.B- 
4to thesecond defendant requesting him to adjust 
the sum of Rs.1,25,000 paid earlier to the first 
defendant towards the purchase price of the 
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machinery items sold by him to them. On the same 
day, the second defendant issued a receipt Ex.B-1 
for a sum of Rs.18,750 in favour of plaintiffs 1 to 4 
being the interest on account of defaulted pay- 
ment in respect of the sale price of the machinery 
items sold to them. A receipt was issued by the 
third defendant forasumofRs.25,200 on thesame 
day representing the rent payable for the period 
from 30.11.1977 to 30.11.1978 towards her share 
in favour of the fifth plaintiff which is marked as 
Ex.B-2 Another receipt marked as Ex.B-3 was 
issued by the first defendant forasumofRs.24,000 
representing hershare of the rent from 30.11.1977 
to 30.11.1978. There is no dispute that all the 
amounts covered by the four exhibits referred to 
above relate to the machinery by the four exhibits 
referred to above relate to the machinery items 
sold by the second defendant to plaintiffs 1 to 4 
and the rent for the land over which the textile mill 
stands. On the very same day, an agreement of 
lease was entered by the fifth plaintiff on the one 
hand and the first defendant on the other. Under 
that agreement, the fifth plaintiff agreed to pay a 
monthly rent of Rs.4,350 from 1.2.1973 out of 
whicha sum of Rs.2,000 was to be paid to the third 
defendant and a sum of Rs.2,350 was to be paid to 
the first defendant. No period was fixed for the 
lease. 

6. On 17.3.1979 a notice was issued under Ex.A-19 
on behalf of the first defendant to'plaintiffs 1 to 5 
and P.S.Mani by the lawyer for the first defendant. 
In that notice, it was categorically stated that time 
was the essence of the contract as per the agree- 
ment between the parties and inspite of the con- 
cession being shown to the plaintiffs for payment 
of consideration by allowing them to pay in instal- 
ments, the latter had failed to pay the same and 
was giving lame excuses. It was stated that the 
agreement was rescinded and it was no longer in 
force. In reply thereto under Ex.A-20 the plaintiffs 
sent through their lawyer a notice on 24.3.1979 to 
the defendants’ lawyer. While denying the aver- 
ments in the notice issued on behalf of the defen- 
dants, it was stated that the agreement relating to 
the land and building and the agreement relating 
to the machinery are part of the same transaction 
and could not be split up, especially when the 
machineries agreed to besold were fixed to thesoil 
of the property which was the subject matter of the 
other agreement. It was further stated that time 
was not the essence of the contract and if it was so, 
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the defendant had no business to keep quiet for 
more than a year without executing the sale deed. 
The notice also mentioned that in addition to the 
sum of Rupees one lakh paid by way of advance, 
payments were made as follows: Rs.70,000 on 
30.11.1978, Rs.30,000 on 27.12.1978 and Rs.25,000 
on 25.1.1978 Rs.15,000 on 24.2.1978, Rs13,000 on 
2.3.1978 Rs.5,000 on 8.3. 1978 and 2,000 on 
25.3.1978. Besides the said amount they claimed 
to have paid a sum of Rs.3,780 on 1.3.1978 for the 
land tax to the Panchayat for the year 1978 and 
another sum of Rs.3,780 on 13.2.1979 being the 
tax for the year 1979. The notice also claimed that 
ifthe defendants had executed thesale deed as per 
the agreement, the rent payable by the fifth plain- 
tiff would have been received by plaintiffs 1 to 4 
but on the other hand, the defendants had 
received on 1.3.1979 a sum of Rs.49,200 for rent 
upto 30.11.1978. It was stated that in the face of 
the aforestated facts, payments which were all 
made towards the two agreements should be treated 
jointly and there was no default on the part of the 
plaintiffs. It was further stated that whether the 
amounts paid already were adjusted towards onc 
agreement or other, in so far as the plaintiffs were 
concerned, payments were made towards both the 
agreements without apportioning any portion to 
any particular agreement pending the execution 
of the sale deed. It was alleged that the defendants 
have committed a fraud by suppressing the fact 
that a portion in the eastern side of the property 
was occupied byone M/s.G. V.N.Spinners who are 
impleaded as fourth defendant in the suit, on a 
rent of Rs.1,000 per mensem. As it was stated that 
the defendants have not received the rent for that 
portion which was a partof the property agrecd to 
besold to the plaintiffs, they were liable to account 
for the same. 

7. Anotice was issued by the defendants’ lawyer on 
10.4.1978 under Ex.B-12 to the fifth plaintiff call- 
ing upon him to pay the arrears of rent and inform- 
ing him that in default steps would be taken to 
recover the sum. On the same day, another notice 
was issued to plaintiffs 1 to 4 by way of rejoinder to 
the reply notice dated 24.3.1979 under Ex.B-14 
and in the notice it is stated that the two agree- 
ments were independent of each other and they 
could not be treated as one transaction. To that 
notice, a further reply was sent by the plaintiffs’ 
lawyer to the defendants. Again a notice was sent 
on 21.5.1978 under Ex.B-13 by the defendants 
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lawyer to the plaintiffs. It is not necessary to 
consider the details of the notices at this stage. 

8. On 19.8.1979, defendants 1 and 3 filed the suit 
O.S.No.1040 of 1979 against the fifth plaintiff for 
recovery of Rs.39,150 representing arrears of rent 
from 11.2.1978 to 1.8.1979. On 26.9.1979 the plain- 
tiffs instituted the suit in O.S.No.1253 of 1979 in 
the same Court for specific performance of the 
agreement dated 14.12.1977 in respect of the land 
and building. In the plaint, the case asset outin the 
earlier notice was repeated. It is not nececssary to 
refer to all the averments in the plaint, but to some 
of the allegations therein. In paragraph 8 of the 
plaint, it was alleged that it was agreed at the time 
of the agreement that no rent was payable to 
defendants 1 and 2 from the date of the agreement 
ofsale and defendants 1 and 2 were to receive the 
instalments of sale price payable under the agree- 
ments with interest if any, due on the unpaid 


instalments. It was also alleged that as plaintiffs 1. 


to 4 were beneficially interested in the lease in 
favour of the fifth plaintiff, the said lesses were 
terminated by the execution of the two sale agree- 
ments. In paragraph 9, it was stated that the plain- 
tiffs were not obliged in any manner to pay any 
instalments of the balance for the purchase of the 
lands’ and buildings unless and until, the first 
defendant executed the sale deed and got it regis- 
tered within two months as per the agreement and 
also put the plaintiffs 1 to 4 in possession of other 
portions of the Jand and buildings including the 
building in possession of the fourth defendant. It 
was stated that the failure on the part of the 
defendants 1 and 2 amounted to breach of con- 
tract. Further referring to the various payments 
said to have been made by the plaintiffs, it was 
alleged that though the payments were made to 
the first defendant specificially for the sale or Jand 
and buildings, the second defendant with ulterior 
motive suggested that these payments may be 
taken towards the sale of plant and machinery and 
the receipt given on 13.1979 for a sum of Rs.2,75,000 
is for the entire sale price for plant and machinery. 
Even here, it may be noted that no receipt has been 
produced by the plaintiffs in proof of the same. It 
is further stated that after the above appropria- 
tion by defendants 1 and 2, the first defendant had 
actually received amounts towards agreement of 
sale of land and buildings to an extent of Rs.2,49,200 
inall including thesum of Rs.49,200 appropriated 
wrongly for rent and that the balance alone was 
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payable. The plaint also claimed that plaintiffs 
were entitled to recover rent from the fourth 
defendantat the rate of Rs.1,000 per month on the 
completion of the contract for sale of lands and 
buildings. In paragraph 12 it is stated that the 
plaintiffs were ready and willing to deposit into 
Court the balance of the sale-price Whenever called 
upon by the Court. In the written statement filed 
by the fifth plaintiffin the suit for recovery ofrent, 
while contending that he was not liable to pay any 
rent after the agreements, he stated that 
V.Ramaswamy Naidu (Second defendant) with 
fraudulent intention appropriated from the pay- 
ments, the entire sale price of the plant and 
machinery as if the rate of the same was com- 
pleted, forgetting that the plant and machincry 
were all fixed in the land and buildings, forming 
part ofthe landand buildings. Healso raised a plca 
that he never agreed to pay Rs.4,350 by way ofrent 
from 11.2.1978 onwards and denied the fresh agrce- 
ment dated 1.3.1979. It was contended that if there 
are any such agreement, it was void and it was the 
out come of fraud on the part of defendants 1 and 


9. The defendants naturally resisted the suit for 
specifie performance raising a plea among others 
that time was the essence of the contract and it was 
pointed out to the plaintiffs again and again. It was 
stated that the plaintiffs had no money to com- 
plete the transaction and they did not have money 
to pay the arrears ofrent. It was further stated that 
the conditions relating to payment of interrest 
could not be taken advantage by the plaintiffs as 
time was the essence of the contract and that the 
plaintiffs had lost all their rights in the agreement 
and they were not entitled to the relief of specific 
performance. Referring to the transaction on 
1.3.1979, it was stated that thesame was done with 
the concurrence and knowledge of all the plain- 
tiffs and there was no ulterior motive as suggested. 
10. The plaintiffs examined the fifth plaintiff and 
an official of the Canara Bankas P. W.2 and alsoan 
official of the Indian Bank as P.W.3. Learned trial 
Judge has wrongly stated in his judgment that 
apart from the fifth plaintiff, no other witness was 
examined. Defendants examined the second 
defendant on their side. The trial Judge after con- 
sidering the evidence, dismissed the suit for spe- 
cific performance and decreed the other suit. The 
trial Judge found that time was the essence of the 
contract and the plaintiffs had not pleaded or 
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proved their readineas and willingness to perform 
the contract. It was also found that the plaintiffs 
could not go behind the documents dated 1.8.1979 
as they were brought into existence with their full 
knowledge and consent. The trial Judge held that 
the fifth plaintiffwas bound to payrent till the title 
to the property passes out of the defendants by 
execution of the sale deed. It was also found that 
even according to the calculation given by the 
plaintiffs there was a balance of Rs.2,25,000 out of 
the consideration fixed under Ex.A-1 and it had 
not been paid by the plaintiffs. The trial Judge 
rejected the connection of the plaintiffs that the 
lease in favour of the fifth plaintiffs was for the 
benefit of the joint family. 

11 In these appeals, learned counsel for the appel- 
lants contends that time is not the assence of the 
contract as the parties have provided for payment 
of interest as well as penal interest on the consid- 
eration fixed and itis open to the plaintiffs to insist 
upon the performance of the contract at any time 
before the date fixed for payment of thecontractat 
any time before the date fixed for payment of last 
instalment. It is further contended that the two 
agreements should be treated as one transaction 
and all the payments must be taken together for 
the purpose of decising whether the plaintiffs have 
failed to perform their part of the contract. It is 
also argued that the defendants had no right to 
adjust the payments made towards the purchase 
price of the lands and buildings, as against the 
price of the machinery. Learned counsel for the 
appellants submite that the capacity of the plain- 
tiffs to pay the entire consideration was not in 
dispute and the evidence on record would make 
out that a large portion of the consideration had 
been paid and only a small amount remains to be 
paid. It is also the argument of learned counsel 
that the agreements put an end to the lease trans- 
action which was subsisting between the fifth plain- 
tiff and defendants 1 and 3. According to him, no 
rent was payable after the date of the agreement. 
12. Per contra, learned Senior Counsel for the 
defendants argued that the suit for specific per- 
formance should be dismissed on the short ground 
that the plaintiffs have come to court with a false 
case and are guilty of making several false state- 
ments both in the pleadings and also in the evi- 
dence. Secondly, it is argued that the plaintiffs are 
guilty of delay and laches and an inferance should 
be drawn by the court that they had abandoned the 
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contract. Thirdly, it is contended that time is the 
essence of the contract and the plaintiffs cannot 
seek enforcement of the same after the expiry of 
the said period. Lastly, it is argued that the plain- 
tiffs have not pleaded or proved their readineas 
and willingness to perform their part of the con- 
tract. 

13. Wewill take up for consideration A.S.No.85 of 
1983 in the first instance. We do not acccpt the 
contention that the two agreements putan end to 
the Icase transaction. There is nothing in writing 
to thai effect. The agreements do not contain any 
such clause. In fact, clause 10 of the agreement 
indicates that the parties wanted lease transaction 
to continue, That Clause refers to the fact that the 
fifth plaintiff was in possession already. His pos- 
session was admittedly under a lease. If the partics, 
had intended to put an end to the leasc transac- 
tion, the fifth plaintiff would have also jointed ` 
Ex.A-1, as one of the purchasers, Fifth plaintiff 
has given evidence as P.W.1. In his deposition, he 
has admitted that he did not join Ex.A-1 as his 
Status was only that ofa lessee. He has also admit- 
ted that rent was paid upto 30.11.1978 and that he 
signed Ex.B-5 with full knowledge of the contents 
had that he consented to the execution of the 
documents Exs.B-1 to B-5. Exs.B-2 and B-3 prove 
that rent was paid upto 30.11.1978. We have 
already referred to the contents of Ex.B-5 which 
are to the effect that the fifth plaintiff should pay 
the rent of Rs.4,350 per mensem to the first defen- 
dant and the third defendant from 1.12.1978. After 
executing Ex.B-5 itis not open to the fifth plaintiff 
to contend that there was no relationship of lessor 
and lessee between defendants 1 and 3 on the one 
hand and himself on the other. It is not as if Ex.B- 
5 was brought about by coercion undue influence 
or fraud. We have already referred to two different 
kinds of pleadings inso far as the documents dated 
1.3.1979 are concerned. While in the suit for spe- 
cific performance it was stated that the documents 
were brought about with ulterior motive by the 
second defendant, in the other suit it was alleged 
that it was brought about fraudulently. There is 
absolutely nothing on record to substantiate the 
place of fraud. Hence, there is no merit whatever 
in the contention that the fifth plaintiff is not a 
tenant under defendants 1 and 3. There is no merit 
in the appeal and it deserves to be dismissed. 

14. In so far as the other appeal is concerned, we 
have no doubt that the circumstances of the case 
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that the terms in Ex.A-1 clearly prove that time is 
the essence of the contract. Ex.A-1 is a very pecu- 
liar agreement which we do not come across very 
often. It provides for execution of the sale deed 
within two months from that date and payment of 
balance of consideration thereafter. The total 
consideration is Rs.4,25,000 outofwhich asum of 
Rupeesone lakhis stated to have been received by 
wayofadvance. Out of the remaining balance, the 
purchasers are obliged to pay only a sum of Rs.50,000 
before the registration of the sale deed. On the 
execution of the document and registration thereof, 
the title will pass on to the purchasers. Iņ spite of 
the said fact, the vendors have agreed that the 
purchasers could pay the balance ofconsideration 
in three annual instalments extending upto 
30.11.1980. The circumstances, clearly show that 
the vendors were willing to sell the property 
immediately to the purchasers and pass on title to 
them on condition that they pay the balance in 
certain specified instalments. When the agree- 
ment provides for payment of interest and also 
penal interest in case of default in payment, that 
shows that the parties wanted the payments to be 
made strictly in accordance with the dates fixed. 
The provision for interest is only to compensate 
the loss to which the vendors would be put in the 
event of non payment by the purchasers. The 
property is already in the possession of a member 
of the family of the purchasers and the agreement 
contemplates that besides such enjoyment of the 
property, the purchasers could pay the considera- 
tion in three leisurely instalments of one year 
each. 

15. We have already referred to clause 7 which has 
provided thatin theevent of the vendors failing to 
execute the sale deed, the vendees are at liberty to 
claim all damages that may be attributed to and 
arising out of the breach of contract and proceed 
to take action against them. It is open to the 
purchasers to claim damages or enforce specific 
performance as per the provision of law. If that is 
the case, the purchasers could well have approached 
the Court immediately and sought specific per- 
formance. But, they kept quiet. The purchasers 
did not seek to enforce the agrcement till the 
defendants filed the suit for recovery of rent. Learned 
Senior Counsel for the defendants submits that 
the transaction itself is a commercial transaction 
and in such case, therc is a presumption that time 
is the essence of the contract. We do not think it 
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necessary to consider the contention as the evi- 
dence on record otherwise shows that time is the 
essence of the contract. We have also referred to 
the terms of the sale deed which speaks about the 
application for permission under the provisions 
of Urbon Land Ceiling Act for transferring the 
property. The sale deed expressly refers to 15.1.1978 
as the date before which a sum of Rs.50,000 shall 
be paid by the purchasers. That indicates clearly 
that the parties had also agreed upon a date for 
execution of the sale deed and registration thereof. 
The agreement provides for payment of a further 
sum of Rs.50,000 before the date of registration 
and on the very next day, ie., 15.12.1977, the 
application has been made to the concerned 
authority under the Urban Land Ceiling Act to 
which a draft sale deed was annexed. The docu- 
ments have been produced by the plaintiffs them- 
selves and marked as Ex.A-5. That shows that 
draft sale deed ws prepared with the consent and 
knowledge of both parties and they had agreed to 
a particular date. There is no explanation what- 
ever by the plaintiffs as to why they have not paid 
the amount of Rs.50,000 before 15.1.1978 and 
demand the execution of the sale deed even if the 
defendants had failed to do so. 

16. There is no substance in the contention that 
the two agreements form part of the same transac- 
tion and all the payments made by the plaintiffs 
should be considered together while deciding the 
question whether the plaintiffs have performed 
their part of the contract or not,P:W.1 has admit- 
ted specifically that the two agreements are sepa- 
rate. 


“‘Qnaflehs eb, KGL SHA HG soflssol gu 
LIPSwSsrs res. ATTA GON KETAT, weneer 
Agra. poggu vient Qar gE." 


Thcre is also an admission by P.W.1 that the 
contracts of first notice issued by the defendants 
under Ex.A-1 are correct. P.W.1 has also claimed 
in his deposition that the entire amount duc for 
the machinery has been paid. If according to the 
plaintiffs the amounts were paid towards both the 
agreements without making any discrimination or 
specific appropriation, there is no question of 
P.W.1 claiming that the entire amount duc 
towards the machinery has been paid. He says 
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expressly that a sum of Rs.2,75,000 due for the 
machinery had been paid by him and that he had 
obtained a receipt therefor. Such a receipt has not 
been produced in Court. It isalso his evidence that 
plaintiffs 1 to 4 are to take possession of the 
property from him, after the execution of the sale 
deeds. He has stated. 


“guig ug Arugrrissr serib Paps 
aangaan Oggi Qari Cese wg Top 
arar GUUS.” 


17. We have already referred to Exs.B-1. to B-4. 
There is no evidence on record to show that these 
documents were brought about by fraud or undue 
influence. Those documents relate only to the 
machinery as well as the rent payable to defen- 
dants 1 and 3. P.W.1 has stated that it is only with 
his consent a sum of Rs.1,25,000 mentioned in 
Ex.B-4 has been adjusted in the machinery 
account. In the fact of such evidence, the plea of 
the plaintiffs that the two agreements should be 
read as part of one transaction cannot beaccepted. 
18. There is ample evidence to show that the 
plaintiffs did not have the required money at any 
time to pay towards the consideration. Admit- 
tedly, they had not paid according to the instal- 
ments fixed in the agreements. As per the terms of 
Exs.A-1 and A-5 read together, they should have 
paid Rs.50,000 before 15.1.1978 and a sum of 
Rs.75,000 before 30.11.1978. Admittedly, the said 
amounts had not been paid. A calculation memo 
has been filed in the court below a copy of which is 
produced before us. As per the said memo, a sum 
of Rs.50,000 in all is said to have been paid under 
Exs.A-6 to A.S. But, even the statement given by 
the Counsel mentions that those payments were 
made towards the cost of machinery. There is also 
a doubt as to whether the payments evidenced by 
Exs.A-6 to A-8 were really made after the date of 
the agreement towards the consideration fixed in 
the agreement or made as a substitue for the 
cheque issued on 30.11.1977 which was dishon- 
oured. Evidence on that aspect is not clear. Hence, 
we do not propose to rest our conclusions on the 
same. Even assuming that payments as per Exs.A- 
6to A-8 were after the date of agreement, they are 
only towards the cost of the machinery. The plain- 
tiffs cannot claim that they made payment towards 
the consideration under Ex.A-1. The remaining 
paymentas per the memo ofcalculation were after 


The Madras Law Journal Reports 


[1993 


25.1.1978. Thus, as on 5.1.1978, a sum of Rs.50,000 
as required by the agreement has not been paid at 
all, Similarly, before 30.11.1978 a sum of Rs.75,000 
which should have been paid was not paid. Even as 
per the memo of calculation a sum of Rs.25,000 
was paid on 25.1.1978 which in fact, was adjusted 
against machinery account under Ex.B-4. Hence, 
no reliance can be placed on that payment. The 
plaintiffs claim that they have paid the tax of 
Rs.3,780 on 1.3.1978 under Ex.A-9. That is notan 
amount which can be adjusted towards sale con- 
sideration. There is no provision in the agreement 
therefor. Under Ex.A-11 a sum of Rs.10,000 has 
been paid on 5.7.1978 and it is admittedly towards 
the machinery account. The only payment as per 
the calculation memo which is said to be towards 
the lands and buildings is a sum of Rs.70,000 by 
pay order No.646201 dated 30.11.1978. That amount 
was also adjusted towards the machinery account 
under Ex.B-4. Hence, on or before 30.11.1978, the 
plaintiffs have not paid even a single pie towards 
the consideration payable as per Ex.A-1. There is 
no doubt whatever that the plaintiffs have not 
performed their part of the contract. 

19. Learned counsel for the plaintiffs contends 
that the default is on the part of the defendants-1n 
not having executed the sale deed even after a 
period of two months as provided in the agrcc- 
ment. [tis also his argument that they are bound to 
get the income tax clearance certificate as well as 
the permission from the Urban Land authoritics 
but they have failed to do so and they cannot take 
advantage of their own default and contend time is 
the essence of the contract and the plainuffs have 
failed to perform their part of the contract. There 
is no substance in this argument. We have already 
pointed out that the plaintiffs had a right to 
enforce the agreement on the expiry of the period 
of two months. 

20. There is no averment in the plaint that the 
plaintiffs were always ready and willing to perform 
their part of the contract. The only averment is in 
paragraph 12 to which we have already made a 
reference. It is to the effect that the plaintiffs are 
ready and willing to deposit in the Court, the 
balance of the sale price, whenever called upon by 
the Court. That does not refer to the readiness and 
willingness of the plaintiffs before the filing of the 
suit. The plaintiffs have not deposited the amount 
in the court at the time of filing the suit but they 
have merely averrcd that they were always ready to 


1 Viswanathan v. Lakshmi Ammal (Srinivasan, J.) 


deposit the balance amount whenever called upon. 
Sec.16(c) of the Specific Relief Act provides that 
the specific performance of a cantract cannot be 
enforced in favour ofa person who fails tu aver and 
prove that he has performed or has always been 
ready and willing to perform the essential terms of 
the contract. 0.6, Rule 3 of the Civil Produce 
Code provides that the Form in Appendix-A when 
applicable shall be used for all pleadings. Form 
No.47 Appendix-A relates to a suit for specific 
performance. Paragraph 3 reads: 
“The plaintiff has been and still is ready and 
willing specifically to perform the agreement 
on his part of which the defendant has had 
notice.” 
21. Thus, it is necessary for the plaintiffs not only 
to prove the readiness and willingness at the time 
of the suit, but the readiness and willingness through- 
out the period from the date of the contract. In 
fact, the Supreme Court in Sandhya Rani v. Sudha 
Rani, A.LR. 1978 S.C. 537: (1978)2 S.C.C. 116: 
(1978)1 S.CJ. 464: (1978)2 S.C.R. 839, has 
observed that it is incumbent upon the plaintiff to 
affirmatively establish that all throughout he or 
she, as the case may be, was willing to perform his 
or her partof the contract. Thus, in this case, there 
is no pleading that the plaintiffs were always ready 
and willing and there is no proofalso to that effect. 
On the other hand, the evidence clearly points out 
that the plaintiffs had miserably failed to perform 
their part of the contract. Obviously they have 
been keeping quiet, as the fifth plaintiff,a member 
of their family was already in enjoyment of the 
property. It is to be noted that they have come 
forward with the present suit onlyaftet the suit for 
recovery of rent was filed by the defendants. 
22. The inordinate delay on the part of the plain- 
tiffs in not paying the amounts agreed to and filing 
the suit naturally leads to the inference that the 
plaintiffs have ebandoned the contract. It is nota 
case of mere delay. This is a case of wanton delay 
and deliberate inaction on the part of the plain- 
tiffs, particularly, in view of the fact that the pos- 
session was with the fifth plaintiff. A Division 
Bench of this Court had an occasion to consider 
this question in Kantilal C.Shah v. Devarajulu 
Reddiar, (1977)2 M.L.J. 484. The principles have 
been set out in the judgment as follows: 
“It is no doubt true that mere delay in seeking 
for the relief of specific performance by itself 
cannot be a ground for the Courts to refuse to 
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exercise its judicial discretion to grant the 
equitable itself, But wanton delay and unex- 
plained silence cannot be equated to mere 
delay and ın such cases the burden is very heavy 
on the plaintiff to show that he had a purpose 
and not a design when he kept silent and did 
not demand performance. It is now cstablished 
that the delay simplicitor without any breach 
caused to the defendant or which would not 
amount to abandonment or waiver does not 
empower the Court to refusespecific perform- 
ance. Butwhat then is abandonment? Proofol 
abandonment or waiver of right could be 
established by a course of conduct demon- 
strated ina given case or any altitude of wanton 
drift adopted by the plaintiff which by itself is 
an indicis of his unwillingness to involve him- 
self further in the bargain.” 


wee cecencereecscace n 


“No doubt abandonment is a matter which 
sometimes might be deduced by positive matc- 
‘rialand objective facts. Butitis not uncommon 
for courts to find in given cases that they could 
presume such abandonment by reason of a 
court of conduct adopted bya drifting litigant, 
who is deliberately silent about his rights and 
wakes up only at convenient timcs on which 
occasions, of course, he has an unfair advan- 
tage over the other.” 
23. A reading of the judgment of the Supreme 
Court to which we have already made reference in 
Sandhya Rani v. Sudha Rani, A.I.R. 1978 S.C. 537, 
will also be relevant in this connection. The facts 
are similar. The relevant portion of the judgment 
is as follows: 
“One aspect of the case which deserves notice 
is that by the terms of the contract the vendor 
had to put the purchaser in possession of the 
property when conveyance is executed and 
balance of consideration is paid and that was to 
bedone by theend of April, 1956. Even though 
the plaintiff purchaser had failed to perform 
any portion of her part of the contract by the 
end of April, 1956, the vendor put the plaintiff 
in actual possession of the first and second 
floors of the premises to be sold on 28th April, 
1956 and the plaintiff is-in possession of the 
same till today thatis aftera lapse ofmore than 
20 years. On the other hand, she deposited 
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after struggle and pro-crastination the balance 
of consideration on 6th February, 1968 that is 
nearly 12 years after the date of agreement. 
The plaintiff thus enjoyed actual possession of 
the property from April, 1956 to February, 
1968 when she parted with consideration with- 
out paying a farthing for the use and occupa- 
tion of the premises which, on a reasonable 
construction of the contract, she was not 
entitled at alf, tillshe parted with the full con- 
sideration and took the conveyance.” 
24. Learned counsel for the plaintiffs places reli- 
ance on the judgment of a Division Bench in 
Sankaralinga Nadar v. Ratnaswami Nadar, (1952)1 
M.L.J. 44: . LR. 1952 Mad. 508: 65 L.W. 25: ALR. 
1952 Mad. 389 and another judgment ofa Division 
Bench in Eswari Amma v. N.K.Korah, ALR. 1972 
Mad. 239. In both the cases it has been held that 
mere delay does not by itself preclude the plaintiff 
from obtaining the specific performance and no 
inference of claim of abandonment of rights can 
be made from a delay in institution Of the suit we 
have already referred to the facts and circum- 
stances of the case and we hold that in this casean 
inference can well be drawn that the plaintiffs 
have abandoned their rights. 
25. There is also another reason as to why we 
should not exercise our discretion and grant the 
equitable relief of specific performance in favour 
of the plaintiffs. They have come forward with a 
false case not only in the pleadings but also in the 
evidence. We have referred to the plea in para- 
graph 8 of the plaint that the lease in favour of the 
fifth plaintiffhad come toan end on the execution 
of the agreements and no rent was payable after 
the date of agreement which clearly is a false plea. 
We have already rejected the contention of the 
fifth plaintiff that he is not liable to pay the rent. 
Another false plea is found in paragraph 10 which 
purports to set the various payments made by the 
plaintiffs. According to them, the amount remain- 
ing to be paid to the defendants is only a small 
amount. The plea with regard to the documents 
which came into existence on 1.3.1979 is already 
found to be false by us. The plea of the plaintiffs 
that the documents were brought into existence 
with ulterior motive'or fraudulently is false. A 
perusal of the evidence of P. W.1 also show that he 
is not speaking the truth and in fact his admissions 
would go toshow that the pleading of the plaintiffs 
is falls. Hence, we hold that the plaintiffs are not 
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entitled to the relief of specific performance. 

26. Learned counsel for the plaintiffs relied upon 
the judgment of the Supreme Court in Nathulal v. 
Phoolchand, A.I.R. 1970 S.C. 546: (1970)2 S.C.R. 
854 and contended that there is an implied condi- 
tion in the contract that the defendants should 
obtain permission under the provisions of the 
Urban and Ceiling Act. The Court has held that if 
the property is not transferable without the per- 
mission of the concerned authority, the agrcc- 
ment to transfer the property must be deemed 
subject to the implied condition that the trans- 
feror will obtain the sanction from the authorily 
concerned. In the present case, application was 
made immediately on the very next day after the 
agreement for getting clearance from the Urban 
Land Ceiling Authority. But, obviously, it had not 
been pursued. But the Supreme Court has struck 
down the relevant section as unconstitutional. 
The plaintiffs cannot take advantage of the said 
application and contend that it is an implicd con- 
dition in the agreement and unless the defendant 
get the clearance from the Urban Cand Celling 
Authority, the former should not be required to 
perform their part of the contract. There is no 
such express provision in the agreement. The 
plaintiff never called upon the defendants to 
complete the transaction after the expiry of two 
months, nor the plaintiffs issued any notice to the 
effect. 

27. Learned counsel for the plaintiffs referred to 
the rulings of various Courts including this Court 
and the Supreme Court to contend that with ref- 
erence to immovable properties, time is not 
essence of the contract. It is settled law that the 
question has to be decided only on the facts and 
circunstances of each case. In Govind Prasad v. 
Hari Dutt, AUR. 1977 S.C. 1005: (1977)2 $.C.C. 
539: (1977)2S.C.R. 877. In one of the rulings cited 
by learned counsel for the plaintiffs it was pointed 
out that the question as to whether time is the 
essence of the contract should be decided on the 
facts and circumstances of the case. We have 
already referred to the relevant facts of this case 
and held that time was intended to be the essence 
of the contract between the parties. As the inten- 
tion of the parties will govern the situation, no 
useful purpose would be served by referring to the 
other rulings which depend on the respective facts. 
28. In the result, we reject the contention of the 
plaintiffs and uphold the dismissal of the suit by 


I] Balachandran v. State of Tamil Nadu (Abdul! Hadi, J.) 


the trial court. The appeal is dismissed. 

29. The appeals are dismissed. The appellants 
shall pay costs in A.S.No.89 of 1983 to respon- 
dents 2, 3 and 6 (legal representative of the first 
respondent). There will be no order as to costs in 
A.S.No.85 of 1983. 


BS. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 

S.A.No.1133 of 1992 25th February, 1993 
G.Balachandran Appellant 
v 


The State of Tamil Nadu, represented by the 
Collector, Dharmapuri District and another. 
Respondents. 


Limitation Act (XXXVI of 1963), Art. 113 - ‘Right to 
sue’ - When accrues - Person coming to know that 
his correct date of birth is 7.7.1957 and not 7.7.1956 
- Making applicaticn to correct date of birth on 
29.10.79 -Claim rejected on 3.11.1979 - Time, when 
begins to run. 


The appeHant found in 1976 that his correct date 
of birth was 7.7.1957 and not 7.7.1956 as found in 
his S.S.L.C. book. He filed an application on 
29.10.1979 to have the date of birth corrected but 
it was rejected on 3.11.1979. He filed a suit but it 
was dismissed as barred by limitation. The appel- 
late court held that the right tosue accrued evenin 
1976 when the appellant came to know of his 
correct date of birth and dismissed the appeal. In 
second appeal. 


Held: The relevant Article of the Limitation Act, 
MLJ 72 
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1963, in the present case would be Art.113, the 
residuary Article. There, the period of limitation 
is three years from the time when the ‘right to sue 
accrues’. Therefore, relying on the abovesaid 
Supreme Court decision, in Gannon Dunkerley & 
Company v. Union of India, A.ILR. 1970 S.C. 1433. 
this second appeal has to be allowed. /[Para. 2] 


Cases referred to: 

Gannon Dunkerley & Company v. Union of India, 
ALR. 1970 S.C. 1433. [Para. 2] 

V. Krishnan, for Appellant 


The Court delivered the following 
JUDGMENT:- Pursuant to the notice of motion 
ordered in this second appeal, the respondent has 
entered appearance through Counsel and I have 
heard both the counsel for the appellant and the 
respondent. The plaintiff is the appellant in this 
second appeal. He filed the suit for a declaration 
that he was born on 7.7.1957 and for a consequen- 
tial mandatory injunction for correcting his date 
of birth as found in the S.S.L.C. Book, which 
showed the said date of birth as 7.7.1956. The suit 
was dismissed by the trial court, both on merits 
and on the ground that the suit itself was barred by 
limitation. But, in the first appeal preferred by the 
plaintiff in A.S.No.51 of 1989, the lower appellate ' 
Court accepted the case of the plaintiff that his 
date of birth was only 7.7.1957 and not 7.7.1956, 
but dismissed the suit on the ground that the suit 
was barred by limitation. Against the said dis- 
missal, this second appeal has been filed by the 
plaintiff. 


2. So, the only question to be dealt with in the 
present second appeal is about the abovesaid point 
of limitation. The relevant Article applicable in 
the present case would be Art.113, the residuary 
Article. There, the period of limitation is three 
years from the time when the “right to sue 
accrues.” In the present case, the lower appellate 
court has found that the abovesaid right to sue has 
accrued to the plaintiffeven in 1976 itself when he 
came to know that his date of birth was only 
7.7.1957 and not 7.7.1956. The learned Counsel 
for the appellant submits that the abovesaid rea- 
soning of the lower appellate court is totally erro- 
neous since according to Gannon Dunkerley & 
Company v. Union of India, A.I.R. 1970 S.C. 1433, 
there is no right to sue until there is an accrual of 
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the right asserted in the suit, and its infringement, 
or at least a clear and unequivocal threat to 
infringe that right by the defendant against whom 
the suit is instituted. The learned Counsel points 
out that pursuant to Ex.A-4 dated 29.10.1979, the 
application made by the plaintiff to the defendant 
for making the necessary correction, the reply was 
sent by the defendant under Ex.A-5 dated 3.11.1979 
rejecting the claim of the plaintiff. So, according 
to the said counsel, the time would begin to run 
only from 3.11.1979. The learned counsel for the 
respondent could not make any submission contra 
in view of the abovesaid Supreme Court decision. 
Therefore relying on the abovesaid Supreme Court 
decision, this second appeal has to be allowed. 


3. In the result, the second appeal is allowed, the 
judgment and decree of the trial Court and the 
judgment relating to limitation question and the 
decree of the lower appellate court are set aside 
and the suit is decreed as prayed for. However, 
there will be no order as to costs. 


BS. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: AR.Lakshmanan, J. 


W.P.No.19678 of 1992 oth July, 1993. 


as Ramajayam ...Petitioner 
Tamil Nadu Cements Corporation Ltd., Ariyalur 
...Respondent. 


Civil services - Disciplinary proceedings - Driver of 
public sector undertaking - Driving lorry in negligent 
manner causing accident - Resulting in death of two 
persons travelling therein - Prosecution launched 
against driver for accident - Disciplinary action for 
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the occurrence on the same facts and circumstances 
- If can be launched simultaneously. 


The petitioner, a driver of the Tamil Nadu 
Cement Corporation, a publicsector undertaking 
of the Tamil Nadu Government tipper vehicle 
No. TAY. 6482 0n 19.9.1992 ina negligent manner 
resulting in a road accident in which two employ- 
ees travelling in the vehicle died. First informa- 
tion report was launched and police investigated 
the case, and arrested the petitioner. He was 
released on bail. In the meantime, he was sus- 
pended from service and the respondent / corpo- 
ration issued a chargement that the petitioner 
contravened Standing Orders. He requested the 
management to postpone the disciplinary action 
till the criminal prosecution against him was com- 
pleted. The respondent refused to stay the pro- 
ceedings. He filed a writ petition. 


Held:- The disciplinary proceedings contemplated 
against the petitioner are based on the occurrence 
said to have taken place on 19.9.1992. In the 
complaint to the police lodged on 19.9.1992, the 
Mines Manager of the respondent has cited three 
witnesses claiming that they were the eye wit- 
nesses. In the document furnished the petitioner 
by the management, there is one report said to 
have been filed, Assistant Mines Manager who 
has stated in his report that he received informa- 
tion from ‘T’. It is, however, significant that even 
in his report, the Assistant Mines Manager has 
Stated that the tipper lorry was involved in a road 
accident. Thus, it is seen that the occurrence in 
respect of which the prosecution has been launched 
is the same relating to which the disciplinary pro- 
ceedings have been commenced. The witnesses 
cited are the same before the Criminal Court as 
well as before the Disciplinary Authority. In view 
of the pending prosecution, the petitioner will be 
disabled from setting up his defence before the 
Disciplinary Authority. The Management has a 
legal obligation to defer the disciplinary proceed- 
ings until the criminal prosecution is completed 
against the petitioner. If the disciplinary proceed- 
ings were allowed to continue, the petitioner’s 
right to havea fair hearing both before the Crimi- 
nal Court as well as before the Disciplinary 
Authority will stand impaired. Under the Code of 
Criminal Procedure, the law does not cast any 
obligation-on an accused ta subscribe any 
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statement in writing. It is for the prosecution to 
prove the case independent ofany statement from 
the accused. This legal right is sought to be eroded 
by compelling the petitioner to disclose his 
defence which is against law. Hence, the court is of 
opinion that the disciplinary proceedings should 
bestayed till the Criminal case is disposed ofby the 
Criminal Court. Fairplay requires the purporting 
of the disciplinary procecdings. [Para. 10]. 
Cases referred to: 

Kusheshwar Dubey v. M/s. Bharat Coking Coal 
Limited, (1988)2 L.L.J. 470. [Para. 8] 

Jang Bahadur Singh v. Baij Nath Tiwari, (1969)1 
S.C.R. 134: ALR. 1969 S.C. 30: 1.L.R. (1968)2 All. 
527. |Para. 8] 

Rama, P.C. v. Superintendent of Police, Kolar, ALR. 
1967 Mys. 220. |Para. 8] 

Ali Mohammed v. Chairman, T.A. and C. Udham- 
pur, (1981)2 S.L.R. 225. [Para. 8] 

Moulindra Singh v. The Deputy Commissioner, 1973 
LLC. 1564. [Para. 8] 

Shaikh Kasim v. Superintendent of Post Offices, 
Chengleput, (1965) L.LJ. 197. [Para. 8] 

Delhi Cloth and General Mills Limited v. Kushal 
Bhan, (1960)] L.L.J. 520. [Para. 8] 

Tata Oil Mills Company v. Workmen, (1964)2 LLJ. 
113. [Para. 8] 

Kusheshwar Dubey v. M/s. Bharat Coking Coal 
Limited, (1988)2 L.L.J. 470. [Para. 9] 
LE.L.Limited, Giridih v. Presiding Officer, Labour 
Court, Dhanbad, (1993)1 L.LJ. 294. [Para. 11] 
Nelson Motis v. Union of India, (1992)2 L.L.J. 744. 
[Para. 11] 

M. Ramachandran vy. State of Tamil Nadu, (1992)1 
L.L.J. 373. [Para. 11] 

KT. Palpandian, for Petitioner 

Ibrahim Kalifulla, for Respondent. 

The Court made the following 

ORDER: By consent of parties, the main writ 
petition itself has been taken up for final hearing. 
2. The petitioner is employed as a driver under the 
respondent/Corporation, which is a public sector 
undertaking of the Government of Tamil Nadu. 
His service conditions are governed by the Regu- 
lations framed in this behalf. By order dated 
19.9.1992, he was placed under suspension on the 
allegation that on 19.9.1992 at about 3.15 P.M., he 
had driven the tipper vehicle bearing Registration 
No. TAY.6482 in a negligent manner resulting in 
a road accident, as a consequence of which two 
employees who travelled in the vehicle died. On 


the very same day, First Information Report was 
lodged with Kayalarbath Police Station by onc 
A.Srinivasan, Mines Manager of the respondent/ 
Corporation. The substance of the First Informa- 
tion Reportis that one Tamil Selvan, an employce 
of the respondent- who travelled in another 
vehicle, had reported that the petitioner had driven 
his vehicle in high specd as a result of which the 
tipper lorry overturned and two employees were 
caught under the load of limestone and died. 
3. The matter has been investigated by the police. 
The petitioner was taken into custody on 19.9.1992 
and subsequently released on bail. While so, the 
respondent issued a charge-memo dated 10.10.1992 
to the petitioner alleging that by reason of the 
occurrence that took place on 19.9.1992, the peti- 
tioner had contravened the Standing Orders 18, 
32, 34, 35 and 39, which read as follows: 

18. Breach ofany of the Rules and Regulations 

of the Establishment. 

34. Wilful damage due to negligence or carc- 

lessness to the working process or to any other 

property of the company. 

35. Failure to observe only notified salety 

instructions or interference with any safety 

device or equipment installed in the Establish- 

ment. 

39. Negligence or wilful neglect of work. 
4. The petitioner submitted his explanation and 
made a request to the management that inasmuch 
as the prosecution is pending against him on the 
occurrence said to have taken place on 19.9.1992, 
the disciplinary proceedings sought to be taken 
against him may be postponed until the prosecu- 
tion is over. However, the management has 
refused to stay the disciplinary proceedings and 
has indicated its mind to proceed with the enquiry 
against the petitioner. In the disciplinary proceed- 
ings contemplated against the petitioner, an 
enquiry officer has been nominated. 
5. According to Mr.K.T.Palpandian, the discipli- 
nary proceedings contemplated against the peti- 
tioner are based on the occurrence said to have 
taken place on 19.9.1992 and on the same facts and 
circumstances. The occurrence in respect ofwhich 
the prosecution has been lodged is the same relat- 
ing to which the disciplinary proceedings have 
been commenced. The witnesses cited are the 
same before the Criminal Court as well as before 
the Disciplinary Authority. Hence, the learned 
counsel for the petitioner submits that in view of 
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the pending prosecution, the petitioner is dis- 
abled from setting up his defence before the Dis- 
ciplinary Authority. According to Mr.K.T. Pal- 
pandian, the management hasa legal obligation to 
defer the disciplinary proceedings until the crimi- 
nal prosecution is completed against the peti- 
tioner. However, the management is bent upon 
proceeding with the disciplinary matter. Hence, 
the petitioner has filed the writ petition to forbear 
the respondent from taking disciplinary proceed- 
ings against the petitioner pursuant to the charge- 
memo dated 10.10.1992 pending criminal prose- 
cution against him for an offence under Sec.304- 
A, I.P.C., relating to Crime No.140 of 1992 on the 
file of Kayalarbath Police Station. 

6. According to the respondent/Corporation, as 
the accident was likely to have been caused by rash 
and negligent driving of the vehicle by the peti- 
tioner and the vehicle also suffered heavy damage, 
the respondent has to satisfy itself whether the 
petitioner could be entrusted with the driving of 
any tippers in future or whether he should be 
retained in employment at all. It was in that con- 
text, the petitioner was charged with the following 
acts of misconduct: 

(i) Breach of any of the rules and regulations of 

the establishment. 

(ii) Wilful damages due to negligence or care- 

lessness to the working process or to any other 

property of the company. 
(üi) Failure to observe duly notified safety 
instructions or interference with any safety 
` device or equipment installed in the establish- 
ment. 

(iv) Negligence or wilful neglect of work. 
7..Jt is submitted on behalf of the respondent that 
the charges against the petitioner were about his 
negligence in driving the vehicle and not for the 
resultant injury occasioned to the occupants of 
the tipper. Therefore, the offences under Secs.279, 
337 and 304-A, I.P.C., with which the petitioner is 
charged, have nothing to do with the degree of 
negligence of the petitioner in the discharge of his 
work as a heavy duty driver. Mr. Ibrahim Kalifulla, 
in reply'to the submission of Mr.K.T.Palpandian 
that the.disciplinary proceedings and the criminal 
prosecution were based on the same facts and 
circumstances, submits that the disciplinary 
action against the petitioner is about his negli- 
gence in driving the vehicle in a manner causing 
damage to the vehicle, while the criminal case 
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relates to the death of the two occupants of the 
vehicle. According to him, the charges of miscon- 
duct against the petitioner to be enquired into in 
the departmental proceedings and the offences he 
is charged with in the criminal case are entircly 
different and therefore, the departmental enquiry 
Should not be interdicted at this stage. In other 
words, he submits, that the domestic enquiry is 
concerned only with the question whether the 
petitioner had driven the vehicle in a rash and 
negligent manner causing damage to the vehicle. 
Even though such rash and negligent driving may 
have led to woeful consequences having involved 
the vehicle in a serious accident, the respondent is 
not in a position to utilise his services as a heavy 
duty driver until he is cleared of the.charges of 
misconduct in the domestic énquiry. It is further 
argued that the trial of the criminal casc may take 
a long time and if the domestic enquiry is to be 
deferred till the completion of the criminal trial, 
then it will cause serious prejudice to the respon- 
dent. It is then stated that the defence of the 
petitioner in the domestic enquiry would not cause 
him prejudice in the criminal case because the 
offences against him are different from the charges 
in the domestic enquiry. It is, therefore, argued by 
Mr.Ibrahim Kalifullah, that the domestic enquiry 
into the charges against the petitioner should be 
allowed to proceed in the normal course and the 
petitioner will have to vindicate his stand inthe 
domestic enquiry. Hence, the domestic enquiry 
should not be stopped. 

8. Mr.K.T.Palpandian cited the decision of the 
Supreme Court reported in Kusheshwar Dubey v. 
Mj)s.Bharat Coking Coal Ltd., (1988)2 L.L.J. 470, 
wherein the Supreme Court has observed that the 
judicial opinion in matters like this appeared to be 
conflicting. In the above decision, the Supreme 
Court has also referred to the authorities ın sup- 
port of the position that there is nothing wrong in 
parallel proceedings being taken-one by way of 
disciplinary proceedings and the other in the Crimi- 
nal Court. Reference was made to the decisions of 
the Supreme Court in Jang Bahadur Singh v. Bais 
Nath Tiwari, (1969)1 S.C.R. 134, and some deci- 
sions of the High Courts such as Rama P.C. v. 
Superintendent of Police, Kolar, A.I.R. 1967 Mysore, 
220, Ali Mohammed v. Chairman, TA. & C., Udham- 
pur, (1981)2 S.L.R. 225, Moulindra Singh v. The 
Deputy Commissioner, 1973 LI.C. 1564 and Shaikh 
Kasim v. Superintendent of Post Offices, Chengleput 
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(1965)1 L.LJ. 197. The Supreme Court further 
referred to the decision of the Apex Courtin Delhi 
Cloth & General Mills Ltd, v. Kushal Bhan, (1960)1 
L.L.J, 520 at 521 and Tata Oil Mills Co., v. Work- 
men, (1964)2 L.LJ. 113 and the observations made 
by the Supreme Court in this regard, viz., 
“itis desirable that if the incident giving rise 
to a charge framed against a workman in a 
domestic enquiry is being tried in a criminal 
court, the employer should stay the domestic 
enquiry pending the final disposal of the crimi- 
nal case.” 
9. It is pertinent to refer to paragraph 7 of the 
judgment in Kusheshwar Dubey v. M/s. Bharat 
Coking Coal Limited, (1988) 2 L.L_J. 470, which is 
reproduced hereunder: 
“The view expressed in the three cases of this 
Courtseems to support the position that while 
there could be no legal bar for simultaneous 
proceedings being taken, yet, there may be 
cases where it would be appropriate to defer 
disciplinary proceedings awaiting disposal of 
the criminal case. In the latter class of cases it 
would be open to the delinquent - employee to 
seek such an order of stay or injunction from 
the Court. Whether in the facts and circum- 
stances of a particular case there should or 
should not be such simultaneity of the pro- 
ceedings would then receive judicial consid- 
eration and the Court will decide in the given 
circumstances of a particular case as to whether 
the disciplinary proceedings should be inter- 
dicted, pending criminal trial. Aswe have already 
stated, it is neither possible nor advisable to 
evolve a hard and fast straight - jacket formula 
valid for all cases and of general application 
without regard to the particularities of the 
individual situation. For the disposal of the 
present case, we do not intend to lay down any 
general guidelines.” 
10. In the light of the above observation of the 
Supreme Court, this Court will have to see whether 
in the instant case the criminal action and the 
disciplinary action are grounded upon the same 
set of facts. As stated above, the disciplinary pro- 
ceedings contemplated against the petitioner are 
based on the occurrence said to have taken place 
on 19.9.1992 and on the same facts and circum- 
stances. In the complaint to the police lodged on 
19.9.1992, the Mines Manager of the respondent 
has cited three witnesses claiming that they were 
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the eye witnesses and they are, Tamil Selvan, 
Sambandamoorthi and V.Palaniswami. In the 
documents furnished to the petitioner by the 
management, there is one report said to have been 
filed by one Tomy Edwin, Assistant Mines Man- 
ager, who has stated in his report that he received 
information from Tamil Selvan. It is, however, 
significant that even in his report the Assistant 
Mines Manager has stated that the tipper lorry 
was involved in a road accident. Thus, it is seen, 
that the occurrence in respect of which the prose- 
cution has been launched is the same relating to 
which the disciplinary proceedings have been 
commenced. The witnesses cited are the same 
before the Criminal Court as well as before the 
Disciplinary Authority. In view of the pending 
prosecution, I am of the view, the petitioner will 
be disabled from setting up his defence before the 
disciplinary authority. I am also of the view that 
the management has a legal obligation to defer the 
disciplinary proceedings until the criminal prose- 
cution is completed against the petitioner. If the 
disciplinary proceedings were allowed to continue, 
the petitioner’s right to have a fair hearing both 
before the Criminal Court as well as before the 
Disciplinary Authority will stand impaired. 
Under the Code of Criminal Procedure the law 
does not cast any obligation on an accused to 
subscribe any statement in writing. It is for the 
prosecution to prove the case independent of any 
statement from the accused. This legal right is 
sought to be eroded by compelling the petitioner 
to disclose his defence, which is against law. Hence, 
Iam of theview, that the judgment of the Supreme 
Court reported in Kusheshwar Dubey v. M/s. Bharat 
Coking Coal Limited, (1988)2 L.L_J. 470 cited and 
heavily relied on by Mr.K.T.Palpandian is directly 
applicable to the facts and circumstances of the 
case on hand. As stated by the Supreme Court it is 
neither possible nor advisable to evolve a hard and 
fast straight- jacket formula valid for all cases and 
of general application without regard to the par- 
ticularities of the individual situation and the 
Court will have to see whether the criminal action 
and the disciplinary proceedings are grounded 
upon the same set of facts in each and every case 
which is referred to it. On facts, I am of the view, 
that both the criminal action and the disciplinary 
proceedings in the instant action’are grounded 
upon the same set of facts and hence I am of the 
opinion that the disciplinary proceedings should 
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bestayed till the criminal case is disposed of by the 
Criminal Court. Fairplay requires the postponing 
of the disciplinary proceedings. 

11. Mr. Ibrahim Kalifullah, learned counsel for the 
respondent/ management has cited the decisions 
reported in LEL Limited, Giridih v. Presiding Officer, 
Labour Court, Dhanbad, (1993)1 L.LJ. 294: Nel- 
son Motis v. Union of India, (1992)2 L.L_J. 744 and 
M. Ramachandran v. State of Tamil Nadu, (1992) 1 
L.L-J. 373. As observed by the Supreme Court in 
Kusheshwar Dubey v. M/s. Bharat Coking Coal 
Limited, (1988) 2 L.L.J. 470, the judgments in those 
cases depended upon the facts and circumstances 
of those cases. In the instant case, since I have on 
facts held that the criminal action and the discipli- 
nary proceedings are grounded upon the same set 
of facts, lam not adverting to the decisions cited by 
the learned counsel for the respondent. There is 
also no dispute or quarrel with regard to the 
proposition laid down in the above cases. The 
Supreme Court has cautioned that each case has 
to be decided on its peculiar facts. It is also not 
disputed that even if the writ petitioner is acquit- 
ted in the criminal case, the departmental pro- 
ceedings can be initiated against him and therein 
he may be found guilty. Hence, the right of the 
respondent is not affected in any manner because 
of the stay of the departmental proceedings till the 
disposal of the criminal case. 

12. it is stated by Mr.K:T.Palpandian that the 
petitioner has denied the charges before the Crimi- 
nal Court and that the trial has already com- 
menced on 25.5.1993 and postponed to 8.6.1993, 
15.6.1993 and finally 29.6.1993. According to 
Mr.K.T.Palpandian, the case was adjourned for 
production of witnesses, four of whom are 
employees of the respondent/Corporation. Since 
the witnesses were not produced by the respon- 
dent/Corporation, the matter was adjourned twice. 
Since the trial has already commenced, I direct the 
respondent/Corporation to co-operate and pro- 
duce the witnesses before the criminal court with- 
out any further loss of time and prosecute its 
action before the said Court. The Judicial Magis- 
trate, Ariyalur, before whom the case is pending, 
is directed to dispose of the case within four months 
from to-day. Till the disposal of the criminal prose- 
cution, the departmental proceedings initiated by 
the respondent/Corporation is stayed. The writ 
petition is ordered accordingly. No costs. 


BS. Petition ordered. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamani, JJ. 


O.S.A.No.22 of 1993 and A.A.O.No.449 of 1993 


22nd June, 1993. 
T-R.Sriram ...Appellant 
v: 
K.M.Duraibabu and others ... Respondents. 


(A) Companies Act (I of 1956), Sec.171(1) and (3) 
- Shareholder of company receiving notice of general 
meeting of company within period of 21 days prior to 
the meeting - Proceedings of meeting if invalidated. 
Sec.171(1) of the Companies Act provides that a 
general meeting of a company may be called by 
giving not less than twenty-one days’ notice in 
writing. Sec.171(3) is very specific and it reads 
thus: ‘The accidental omission to give notice to or 
the non-receipt of notice by any member or other 
person to whom it should be given shall not invali- 
date the proceedings of the meeting. Thus, the fact 
that the plaintiff in the suit filed on the Original 
Side of this Court received the notice on 10.12.1992 
within the period of 21 days prior to the meeting 
does not invalidate the meeting in any manner. 
[Para. 19] 
(B) Civil Procedure Code (V of 1908), O.1, Rule 10 
and 0.39, Rules I and 2 - Suit against Bank - 
Injunction sought for against Bank and prayer to 
restrain Bank from acting upon the elections held - 
Directors who are elected not impleaded as parties - 
Application for injunction - Maintainability. 
The injunction is sought for against the Bank and 
the prayer is to restrain the bank from acting upon 
the election. How can a Bank be restrained unless 
the election is declared to be invalid? If the Direc- 
tors who are elected had been impleaded as par- 
ties and ifan injunction has been sought for against 
them restraining them from functioning, that would 
have been a different matter. But, without 
impleading them, an injunction cannot be 
obtained against the Bank not to act upon the 
election. The application for injunction is not 
maintainable. [Para. 20] 
(C) Civil Procedure Code (V of 1908), O.39, Rules 
1 and 2 - Injunction - Relief of - Grant of. 
It is rightly pointed out by the learned counsel for 
the Bankand the Directors that unless the balance 
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of convenience is shown to be in favour of the 
grant ofinjunction, the court should not grant the 
relief in an interlocutory application even if a 
strong prima facie case is made out. [Para. 23] 
(D) Civil Rules of Practice, Rule 84 - Annexing of list 
of witnesses examined and exhibits filed to judgment 
- It obligatory. 

Rule 84 of the Civil Rules of Practice is manda- 
tory. Under that Rule, the judgment shall be headed 
and drawn up in the manner prescribed and a list 
of exhibits filed and witnesses examined shall be 
annexed thereto. [Para. 24] 
Cases referred to: 

Proctor and Gamble Company v. The Christian 
Hoden (India) Private Limited, (1989)1 L.W. 54. 
[Para. 23] 

Kasturi, G. v. Murali, (1990)2 L.W. 177. [Para. 23] 
Dalpatkumar v. Prahad Singh, (1992)1 S.C.C. 719. 
[Para. 23] 

Appeal under Clause 15 of the Letters Patent 
against the Order of Pratap Singh, J., dated 5.2.1993 
and made in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in Applica- 
tion No-42 of 1993 in C.S.No.71 of 1993, etc. 
Dada Miras for M/s.K. Rajendran and P.Sankaran, 
for Appellant. 

R.Thiagarajan, Senior Counsel, for N.Duraikannan, 
AA.Sundaram for Ar.L.Sundaresan, Mohan 
Parasaran and G.Subramaniam, Senior Counsel 
for T.K Rajeswaran, for Respondents. 

The Judgment of the Court was delivered by 
Srinivasan, J.: C.M.A.No.449 of 1993 arises out of 
the suit in O.S.No.317 of 1993 filed in the City 
Civil Court, Madras, on 7.1.1993 by one S.Balan, 
who is carrying on the profession of Advocate and 
who is a shareholder in the Bank of Madura Limited. 
The prayer in the plaint is to declare that the 
election held on 28.12.1992 to the Board of Direc- 
tors for nine vacancies is void and to direct the 
defendant to hold a special annual meeting at the 
earliest and conduct election for the vacancies of 
the Board of Directors. Bank of Madura is the only 
defendant in the suit. Wewill refer to the grounds 
on which the election is attacked at a later stage. 
The plaintiff filed I.A.No.523 of 1993 for an 
injunction restraining the Bank from acting upon 
the election held on 28.12.1992 in the annual 
general meeting for the vacancies of the Directors 
in item Nos.3 and 5 to 12 in the agenda until 
further orders. The application was ordered on 
2.2.1993 by the I Assistant Judge, City Civil Court, 
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Madras. Against the said order, Bank of Madura 
(hereinafter referred to as ‘the Bank’) preferred 
C.M.A.No.9 of 1993 in the Court of the Principal 
Judge, City Civil Court, Madras and applied foran 
interim stay of the order of the trial court. 
2. On 13.1.1993 another shareholder by name 
Duraibabu filed a suit on the Original Side of this 
Court which was numbered as C.S.No.71 of 1993 
for declaration that the election held at the 49th 
Annual General Meeting of the Bank for all nine 
vacancies of Directorship is nul and void, to direct 
defendants 3 to 9 to vacate the Office of Director- 
ship in the Bank and for an injunction restraining 
them from exercising their functions besides a 
direction to the Bank to hold a fresh general 
meeting for election of Directors. An application 
was filed for an injunction which was numbered as 
C.A.No.42 of 1993 restraining the Directors from 
functioning as such. The application was dismissed 
on 5.2.1993 bya learned single Judge of this Court. 
Against the said order, another shareholder who 
was not a party to the suit filed an appeal and ~ 
prayed for leave to file appeal. On 17.2.1993, a 
Division Bench of this Court granted leave to file 
appeal and also ordered status quo as regards the 
functioning of the elected Directors of the Bank. 
Against the said order, the Bank preferred a spe- 
cial leave petition before the Supreme Court of 
India. On 19.2.1993, the Supreme Court granted 
interim stay of the order of the Division Bench of 
this Court. On 5.3.1993 the Supreme Court passed 
an order directing this Court to deal with the 
transfer petitions filed in this Court for transfer- 
ring the suits filed in the City Civil Court, Madras 
and dispose of the same before 17.3.1993. 
3. There were two transfer petitions pending in 
this Court. Transfer Petition No.813 of 1993 was 
to transfer O.S.No.317 of 1993 from the City Civil 
Court to this Court. Transfer Petition No.734 of 
1993 was to transfer another suit O.S.No.1058 of 
1993 filed by another shareholder by name Uma- 
yal for similar reliefs in the City Civil Court. Both 
the petitions were ordered on 9.3.1993 and the two 
suits were transferred to this Court. 
4. There was another Transfer Petition No.735 of 
1993 to transfer C.M.A.No.9 of 1993 to this Court. 
That petition was pending. The Supreme Court 
passed a final order on 19.4.1993. The relevant 
part of the order is in the following terms: 

“On a consideration of the matter and taking 

into account all the facts and circumstances 
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pointed out by the two sides, we are of the 
opinion that Bank of Madura Limited v. S. Balan, 
C.M.A.No.9 of 1993, as well as T.R.Sriram v. 
KM.Duraibabu and others, O.S_A.No.22 of 1993, 
. Should both be heard by a common Division 
Bench ofthe High Court constituted afresh for 
this purpose by the learned Chief Justice of the 
High Court. The interim orders made by this 
Court on 19th and 22nd February, 1993 shall 
continue till the Division Bench of the High 
Court so constituted by the learned Chief Justice 
takes up for consideration chese two matters 
_ alongwith the applications, if any, filed by any 
party for grant of any interim relief. It is 
directed accordingly. The learned Chief Jus- 
tice of the High Court is requested to consti- 
tute a fresh Division Bench for the above pur- 
pose, at an early date”. 
Thereafter, the Acting Chief Justice constituted 
this Bench for hearing these two appeals. Thus, 
the appeals have come before us. 
5. Before we consider the grounds of attack against 
the election, we must mention that though docu- 
ments were filed in both the suits, they were not 
given exhibit numbers either by the City Civil 
Court or by the single Judge on the Original Side 
of this Court. Hence, it is necessary for us to give 
exhibit numbers to all the documents so that they 
can be referred to conveniently in this judgment. 
In so far as the suit filed in the City Civil Court 
(O.S.No.317 of 1993) we give the numbers to the 
documents filed on tae side of the plaintiff as 
Exs.A-1 to A-14 and the documents filed by the 
defendants as Exs.B-1 to B-8. With reference to 
the suit filed on the Original Side of this Court 
(CS.No.71 of 1993), the documents filed by the 
plaintiffs are marked as Exs.P-1 to P-6 and the 
documents filed by the defendants as Exs.R-1 to 
R-23. 
6. The grounds on which the election is attacked by 
the plaintiffs in the two suits are almost the same. 
Only one extra ground is added in the suit filed on 
the Original Side of this Court by the plaintiff in 
that suit. We will refer to it at the appropriate 
place. First ground is that the management col- 
” lected blank proxy forms and filled up the same 
later and the said proxies are, therefore, invalid. It 
is also alleged that the proxies are all manipulated, 
interpolated and fraudulently created as would be 
seen from the proxies of the same persons on 
21.12.1992 and their accompanying letters 
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revoking the previous proxies given, if any and 
conspicuously the proxies given two days later do 
not revoke the proxy given on 21.12.1992. It is not 
necessary for us to refer to the averments in the 
counter affidavit as the only plea taken by the bank 
is that when the proxies were deposited with the 
Bank, they were duly filled up and that there was 
no blank. It is seen from the records that blank 
proxy forms have been filed by the plaintiffs in 
these suits as Exs.A-1 and P-1. They are only 
model proxy forms as prescribed by Schedule 9 to 
the Companies Act and they have been sent to the 
shareholders along with the notice of the Annual 
General Meeting. It is not necessary for the bank 
to fill up those forms at that time. The allegation 
that blank proxy forms have been collected by the 
Management has not been established by any record 
at this stage. As at present, there is no evidence 
before us that proxy forms were collected and 
filled up by the management itself. The allegation 
made in the plaint filed in the City Civil Court that 
proxy forms were manipulated, interpolated and 
fraudulently created is not supported by any evi- 
dence therefor. The plaint states that few of the 
proxies which were collected are attached to the 
plaint as document No.2. But no document was 
filed by the plaintiff as document No.2. A docket 
has been filed and on the docket itself, an endorse- 
ment has been made by learned counsel for the 
plaintiff that document No.2 has not been filed 
along with the plaint. We have numbered the 
docket as Ex.A-2 for identification purpose. Thus, 
the averment made in the plaint has not been 
substantiated and no attempt has been made even 
before us to produce those proxy forms. There is 
no evidence also with regard to the proxies given 
on 21.12.1992 and the letters said to have accom- 
panied revoking the previous proxies or the prox- 
ies given after 21.12.1992. On the other hand we 
have some positive evidence to disprove the case 
of the plaintiffs. Ex.B-19 which corresponds to 
Ex.B-4 is the Register of Proxies. The appellant in 
O.S.A.No.22 of 1993 has inspected the register, 
verified the proxies and made an endorsement on 
26.12.1992 as follows: as 
“Proxies verified. No objection subject to the 
condition that RDM to be verified tomorrow 
(27-12-1992). 
On the next day ie. 27.12.1992, he verified the 
register and made an endorsement that proxies 
were verified and found in order subject to the 


Il] Sriram v. 


query raised in the page No.12. The query relates 
to the rejection of a proxy issued by the Executors 
to the Estate of Late A.Sivakami Achi, a share- 
holder in S.F.Nos.1/22, 2/398, 10/147 and 13/319. 
This is available in the third sheet of Ex.B-4 which 
corresponds to Ex.R-19. There is an endorsement 
by the Secretary that the validity of the proxy 
should be decided based on legal advice. The 
Secretary has countersigned that he has allowed 
the proxy and that bears the date 28.12.1992. This 
is the only objection of the appellant in O.S.A No. 
22 of 1993 and that is considered and properly 
decided. There is a similar inspection by another 
shareholder by name Murugappa Murugappanon 
26.12.1992. He has made an endorsement that the 
proxies have been verified and he has no objection 
Subject to the condition that the Register. of 
Members to be verified on the next day. On the 
next day (27.12.1992) he verified the register and 
made an endorsement that the proxies were veri- 
fied and found in order subject to the query raised 
in page No.12. That is found in the second sheet of 
the Ex.B-4 which corresponds to Ex.R-19. Thus 
the Register of Proxies as well as the Register of 
Members have been verified before the meeting 
and found to be in order. There is no substance in 
the objection raised before the court that blank 
proxies were collected or that the proxies were 
manipulated interpolated etc. 
7. Learned counsel for the Bank draws our atten- 
tion to Sec.195 of the Companies Act. Under that 
section, there is a presumption until the contrary 
is proved that the general meeting is duly called 
and held and all proceedings threat to have duly 
taken place, and in particular, all appointments of 
directors or liquidators made at the meeting are 
valid if the minutes of the proceedings of the 
general meeting have,been kept in accordance 
with the provisions of Sec.193. Relying on the said 
section, learned counsel draws our attention to 
Ex.R-4 which is the minutes of the 49th Annual 
General Meeting. It is recorded in the minutes as 
follows: 
“Shri. S.Kathiresen, Company Secretary, 
informed the members that the management 
was not aware of collection of proxies by any 
one before the date of despatch of notices. The 
printed proxy forms in conformity with the 
Companies Act were circulated to the share- 
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lodged with the Bank were “dated. He further 
pointed out that all the proxies were verified 
and certified in writing by Shri T.K.Sriram, 
Director, Jats Electronics and Shri Murugappa 
Murugappan and Shri M.K.Bashyam on 26th 
and 27th December, 1992 that “all proxies veri- 
fied and found in order.” Based on these he 
concluded that no provision in the Companies 
Act had been vitiated. The members expressed 
their satisfaction over the reply”. 
8. Learned counsel also contends that that if there 
is any defect in the proxies, the same cannot be 
challenged by any third party and it is only the 
person who issued the proxy can raise objections 
thereto. Reliance is placed on the judgment of 
Delhi High Court in Swadeshi Polytex Ltd. In re., 
(1980)63 C.C. 709. The relevant passage in the 
judgment reads thus: 
“The instrument appointing a proxy shall (a) 
be in writing: and (b) be signed by the 
appointed or his attorney duly authorised in 
writing or if the appointer is a body incorpo- 
rate, be under its seal or be signed by an officer 
or an attorney duly authorised by it. The rela- 
tionship between a shareholder and his proxy 
is that of principal and agent. As a rule, a proxy 
is not revoked unless written notice of the 
revocation by death, insanity, transfer of shares 
or act of revocation has been received by the 
company before the meeting or adjourned 
meeting. A proxy signed in a blank as to the ' 
name of the appointee, or as to the date of the 
meeting and delivered with authority to fill up 
the blank, is not open to objection if, when 
deposited with the company, the blank has 
been duly filled up. It is not a deed and there is, 
therefore, no objection to the blank being 
filled up by the agent of the appointee, even 
though appointed by parole. The instrument 
insuch circumstances is not complete until it is 
filled up, and when filled up, the only question 
is whether-it is duly stamped. 
aan Furthermore, the grievance in this behalf 
can only be raised by the,person who had 
executed a blank proxy. There is no complaint 
from any one of them that their proxies have 
wrongly been utilised. How and under what 
circumstances the plaintiff can come forward 
and champion the cause of other shareholders 
is not explained. Such an objection, to my 
mind, cannot be entertained.” Having regard 
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to the evidence on record and the abovesaid 
prosecution of law, we have no hesitation to 
hold that the objection to the election on the 
ground that blank proxy forms were collected 
and filled up and that the proxies were invalid, 
has to fail.” 
9. The next objection raised by the plaintiffis that 
there were two separate advertisements in two 
newspapers Dinakaran and Indian Express hotify- 
ing the names of persons who had offered to 
contest for the post of Directors. It is alleged that 
there was no necessity whatever to give two differ- 
ent notices on the same day in the same newspaper 
regarding the same purposeand that the motive is 
that in case any of the candidates from Column 1 
is either disqualified, restrained or withdrawn from 
the contest, the Managemcnt’s nominee should 
be immediately picked up as against that candi- 
date and that it is against fairplay and proper 
practice. In support of this contention, reference 
is made to Ex.A-3 filed in the City Civil Court and 
Ex.P-4 filed in this Court. Ex.A-3 is the xerox copy 
ofa portion of the publication. It is written at the 
top that it ıs an extract from Indian Express dated 
20.12.1992. Acopy of the publication has not been 
filed in the City Civil Court. There is no explana- 
tion as to why cutting from the newspaper itsclf 
has not been filed. Ex.P-4 filed in this Court 
comprises of three sheets. First sheet is the xerox 
copy of a portion of publication in Dinakaran 
dated 19.12.1992, The second sheet is the xerox 
copy of Indian Express dated 20.12.1992. Third 
sheet is the xerox copy of cutting from Dina Malar 
dated 20.12.1992. Here again, it should be noted 
that cuttings from the newspapcrs themselves have 
not been filed. But that does not matter as there is 
no dispute with regard to the publication made in 
the newspapers by the Bank as stated therein. By 
these advertisements notices under Sec.257(1) of 
the Companies Actare given informing theshare- 
holders that proposals have been received from 
the shareholders for the candidatures of certain 
persons set out therein in the place of vacancies 
arising out of the resignation/retirement of the 
Directors mentioned therein. One advertisement 
refers to nine vacancies and the other advertise- 
ment refers to eight vaoancies. It is contended by 
learned counsel for the appellant in O.S.A.No.22 
of 1993 that two advertinements have been given 
in the newspapers only to confuse the sharehold- 
ers and nobody will be ina position to understand 
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as to why two advertisements have been given and 
they will notalso be able to understand the correct 
position with regard to the contest. Learned coun- 
sel appearing for the plaintiff in the suit filed in 
City Civil Court who is the respondent in 
C.M.A.No.449 of 1993 goes one step further and 
contends that thereshould have been three adver- 
tisements including the two advertisements given. 
According to him, the third advertisement should 
be to indicate that the present Directors are con- 
testing. There is no substance in the contention of 
either counsel. As explained by the Bank, the 
advertisements published in the newspapers clearly 
refer to one set of proposals received by the Bank 
with regard to the candidature of certain share- 
holders as against the vacancies of certain Direc- 
tors. Similarly, the other advertisement refers to 
another set of proposals received by the Bank. 
Onc set refers only to nine proposals as it con- 
tained nine proposals and the other set relates to 
eight proposals as it contained only so many pro- 
posals. There is no substance in the contention 
with regard to the third advertisement. These 
advertisements have been made only to give 
notice to thesharcholders that certain persons are 
offering to contest. Under Sec.257 of the Compa- 
nies Act, such notice should be given. In this case 
Ex.A-1 corresponding to Ex.P-1 is the notice for 
the Annual General Meeting issued to each share- 
holder. That notice very clearly states that existing 
directors are submitting themselves for being 
appointed as Directors in the election. For 
example column No.5 in page 1 reads as follows: 
“Resolved that Shri A.Arunachalam who was 
co-opted as a Director, in terms of clause 67 of 
the Articles of Association of the Bank, and 
who holds office upto the date of this Annual 
General Meeting beand hereby appointed as a 
Director of the Bank.” 
In the explanatory statement it is shown as item 
No.5 at page No.3 of the notice. It is stated that 
Shri A.Arunachalam was co-opted as an Addi- 
tional Director in the meeting held on February 
24, 1992 and he will hold office as the Director 
upto the date of the ensuing Annual General 
Meeting. It is also stated that a notice under 
Sec.257 of the Companies Act has been received > 
froma member of the Banksignifying intention to 
propose Shri-Arunchalam as a candidate for 
appointmentas a Director. Thus, notice has been 
given to every shareholder that the existing Direc- 
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tors are contesting the election. In addition to the 
same, subsequent proposals are notified by the 
two advertisements referred to above. In the circum- 
stances, there is no necessity to issuea third adver- 
tisement indicating that the existing Directors are 
also contesting. 

10. One other objection is a raised by learned 
counsel for the appellant in O.S.A.No.22 of 1993 
that the notice of Annual General Meeting does 
not set out as to the vacancy in which Shri Arun- 
achalam was co-opted as Director. There is no 
provision of law whatever that a Director already 
co-opted should be shown in the notice of Annual 
General Meeting to have been co-opted as against 
a particular vacancy. There is no merit in this 
contention. There is no dispute as regards the 
validity of the co-option in this case. However, as 
a measure of caution, learned counsel for the 
Bank draws our attention to Art.67 of the Articles 
of Association of the Bank. Art.67 empowers the 
Directors to appoint any other qualified personas 
a Director either to fill a casual vacancy or as an 
addition to the Board but the total number of 
Directors shall not at any time exceed the maxi- 
mum number fixed. It is also made clear by the 
Article of Association that any Director so 
appointed shall hold office only until the next fol- 
lowing ordinary general meeting of the company 
and shall then be eligible for re-election. The 
Articles of Association are in terms of Sec.260 of 
the Companies Act which states that nothing in 
Secs.255, 258 or 259 shall affect any power con- 
ferred on the Board of Directors by the articles to 
appoint additional directors. First proviso to the 
said section says that additional directors shall 
hold office only upto the date of the next annual 
general meeting of the company. Thus, the notice 
issued by the Bank for the Annual General Mcet- 
ing to the share-holders fulfills the requirements 
of law and there is no ambiguity whatever that the 
existing Directors are also contesting as their period 
of office will come to an end an the date of the 
Annual General Mecting. 

11. The next contention is that the ballot papers 
has been printed in a peculiar way and before the 
date of the meeting, the Management decided to 
withdraw the second list of their candidates and 
therefore, perforated the ballot papers between 
the second and their columns So as to segregate 
easily. According to the plaintiffs, ıt was done as 
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Directors might have been restrained from con- 
testing the election for the reasons best known to 
themselves and which are subject-matter of vari- 
ous cases and enquiries pending against them. 
Before dealing with this contention, it should be 
noted that applications were filed in the suit filed 
in the City Civil Court before the election to 
restrain the Directors from holding the election 
and contesting the election. All such applications 
had been dismissed. There was no order by any 
court restraining the holding of election and so 
also restraining any of the Directors from taking 
part in the election. In that context, if the ballot 
papers which have been filed as Ex.A-4 which 
corresponds to Ex.R-3 is seen, it is clear that the 
first column relates to the existing Directors who 
were contesting the election. The second column 
sets out the names of persons who were contesting 
against the vacancies of particular Director. The 
third column gives another list of persons who 
were also contesting. There is perforation 
between the second and third columns. We find 
the explanation of the Bank in this manner. The 
persons who are listed in column 3 withdrew their 
candidatures before the meeting was held. In order 
to point out that they have withdrawn their candi- 
dature and removed their names from the ballot 
paper, that portion was perforated. Withdrawal of 
the candidature was announced in the meeting 
and noted in the minutes. There is nothing wrong 
in such perforation. It is contended by the Bank 
that in order to remove easily that part of the 
ballot paper, perforation was made. There is noth- 
ing on record to show that any shareholder has 
complained that he was consulted and so he had 
not exercised his right to vote. The evidence on 
record does not support the contention of the 
plaintiffs. Hence, it is rejected. 
12.The next contention is that the guidelines is- 
sued by the Reserve Bank of India and the rules 
and regulations framed by them have been vio- . 
lated by the Directors. In particular, reference is 
made to the guidclines issued by the Reserve Bank 
of India restricting the holding of shares by any 
individual or group to less than 1% of the paid up 
capital. The circular issued by the Reserve Bank of 
India dated 23.8.1993 is marked as Ex.B-15 corre- 
sponding to Ex.A-5. The relevant part of the guide- 
lines is in the following terms: 

“We, therefore, have to reiterate our instruc- 

tions that when on the basis of information 
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available with the bank, any transfer of shares 
appears to be not inthe nature of genuine 
investment or if the bank suspects any attempt 
at cornering of shares with a view to acquiring 
controlling interest in the bank, the bank should 
take appropriate action. When the transfer of 
shares makes the holding of the proposed trans- 
feree, either singly or along with companies/ 
concerns in the group equivalent to 1% and 
over of the total paid up capita! of the bank, the 
matter should be referred to the Reserve Bank 
of India, within three days of the lodgment of 
shares and the bank should await an acknowledg- 
ment from us before effecting the transfer. 
More importantly, banks should in their own 
interest anticipate such situation whenever 
they make rights issues and take all necessary 
measures to ensure that no individual or groups 
manouvere to corner large blocks of shares.” 
Relying on the guidelines issued by the Reserve 
Bank of India, it is submitted that Uday S.Kotak 
and Anand G.Mahindra got transfer of shares in 
favour of their group in violation of the guidelines 
to an extent of 9.38% of the paid-up-capital. In 
Ex.R-16, the Bank has written on April 16, 1992 to 
the Joint Chief Officer that the Business Commit- 
tee has approved in their meeting held on April 9, 
1992 the transfer of shares as detailed therein 
Subject to the approval of the Reserve Bank of 
India, if necessary. The details of companies and 
individuals who wanted transfer of shares are set 
out therein. In paragraph 2 of the letter it is stated 
that none of the individual sharcholders account 
for more than 1% of the total paid-up capital of 
the Bank and that the acquisition singly or as a 
group will not lead to their having controlling 
interest in the bank. A similar letter has been sent 
again on April 27, 1992 under Ex.R-17 with 
reference to two more claims for transfers which 
were approved by the business committee on April 
9, 1992. It is stated in paragraph 2 that the total 
transfers received from the group constitute 9.38% 
of the paid-up capital of the Company (Bank) and 
the transfers shall be given effect to after receiving 
acknowledgment from the Reserve Bank of India. 
The Bank has stated in the counter affidavit that 
the Reserve Bank of India has issued acknowledg- 
ments with reference to majority of the shares said 
to be transferred. But, the documents relating to 
such acknowledgments have not been produced 
before court. The exact percentage with reference 
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to the acknowledgment issued by the Reserve 
Bank of India has not been mentioned in the 
counter. It is contended that the approval of shares 
accepted by the Business Committee of the Bank 
is in violation of the guidelines and that prevents 
the said persons, namely Uday S.Kotak and Anand 
G.Mahindra from contesting the election as 
Directors. Itis not necessary for us to consider this 
objection to the election of the said two persons in 
view of the fact that those two persons have 
resigned their directorship on 3.1.1993 soon after 
the election. Even if those two persons were not 
eligible to be Directors and have been elected as 
such, the same will not vitiate the election of the 
other Directors. As those two persons have 
resigned their directorship, it is not necessary for 
us to consider the question in detail. However, we 
wish to point out that the guidelines issued by the 
Reserve Bank of India does not prohibit the trans- 
fer of shares exceeding 1% of the paid-up capital 
ofthe Bank. Whatall the guidelines says is that the 
Bank shall inform the Reserve Bank of the pro- 
posed transfer and await for the acknowledge- 
ment from the Reserve Bank. The transfer shall be 
effected only after such acknowledgement. Thus, 
the transfers are not by itselfa nullity. The plain- 
tiffs have not made any specific allegation that no 
portion of the transfers were acknowledged by the 
Reserve Bank. As the Bank has not produced the 
documents with regard to transfer of shares, we do 
not think it proper to go into that question. As 
pointed out earlier, those two persons resigned 
their Directorship and we leave that question of 
law open. It is also alleged by the plaintiffs that the 
said two persons were debarred by the Reserve 
Bank from being Directors. But, no record has 
been produced by the plaintiffs to show that there 
was any such debarment. In the view that we have 
taken, it is not necessary to refer to the provisions 
of Banking Regulation Act relied on by learned 
counsel for the plaintiffs to show that the guide- 
lines issued by the Reserve Bank have statutory 
force. 

13. It is also contended that the persons have 
purchased shares for abnormal sum of Rs.1,200 as 
against the market value of about Rs.300 in order 
to acquire control over the bank. There is no 
evidence on record in support of the same. On the 
other hand, Ex.A-1 shows that shares were trans- 
ferred for Rs.101 and Rs.400.’ 

14. It is next contended that Shri K.M.Thiagarajan, 
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who was co-opted in April, 1992 was not eligible to 
be appointed as a Director in view of the fact that 
the leasing company by name Messrs.Tamarai 
Leasing and Financing Limited belonging to himself 
has availed a loan of Rs.1,00,00,000 from the Bank 
and in order to twist the matter, he has relin- 
quished his office as Managing Director of thesaid 
Tamarai Leasing and Financing Company Ltd. a 
few days before his induction into the Board of 
Directors. It is alleged that the major portion of 
the loan still remains unpaid and in contravention 
ofthe provisions of Sec.20 of the Banking Regula- 
tion Act, 1949, he has been inducted as a Director. 
The answer by the Bank to this contention is that 
_ the said Thiagarajan was not a Director of the 
Bank at the time when the loan was sanctioned 
and he ceased to be a Director or employee of the 
said Tamarai Leasing and Financing Company 
- Ltd. when he was appointed as a Director of the 
Bank. It is also stated that Thiagarajan did not 
have substantial interest in the said leasing com- 
pany. Insofar as the holding of Thiagarajan is 
- concerned, it is alleged in the plaint filed in the 
City Civil Court that the group including himself 
had approximately 23% of the paid-up capital of 
the Bank. In the plaint filed in O.S.A. No.22 of 
1993 nothing has been specifically mentigned as 
regards the extent of the holding of Thiagarajan 
and his group. But only in the appeal, a ground is 
raised that the group is having 29% of the paid-up 
capital of the Bank. There is no document what- 
ever to prove that Thiagarajan and his group had 
23% or 29% of the paid-up-capital of the Bank. 
But, the plaintiff in the suit filed in the City Civil 
Court has himself filed a document in Court marked 
as Ex.A-9. It is a letter written by the Secretary of 
the Bank to the Executive Director, Madras Stock 
Exchange Limited. It is stated in that letter in 
paragraph 4 that Dr.K.M. Thiagarajan held 15,000 
shares. It is also seen therefrom that Uday S.Kotak 
had 22,500 shares. Anand G.Mahindra had 500 
shares, S.A.A.Printo had 400 shares and Suresh 
A.Shroffhad 500 shares. There is no document to 
show anything contrary to this document. Hence, 
at this stage, we accept this document which came 
into existence long before these allegations were 
made and hold that Thiagarajan had only 15,000 
shares in the Bank which is much less than 1% of 
the paid-up capital. Learned counsel for the 
appellant in O.S.A. No.22 of 1993 informed that 
the total paid-up capital of the Bank is Rs.2,25,00,000 
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and the total number ofshares is 22,50,000 and 1% 
of the paid-up capital will be Rs.2,25,000. There- 
fore, the shares hold by Thiagarajan are much 
below 1% of the paid-up capital. As at present the 
allegation that he had 23% or 29% of the pace 
capital has not been proved. 

15. It is next contended that with the help of 29% 
of paid-up capital of Thiagarajan and his group 
including Uday S.Kotak and Anand G.Mahindra 
in whose favour he has transferred certain shares, 
he attempted to capture the control of the Bank 
and has succeeded in the election held on 28.12.1992. 
It is alleged that the total number of votes polled 
is 13,83,329 including the invalid votes. According 
to learned counsel for the plaintiffs, out of the 
same, Thiagarajan’s group had more than 7,80,000 
votes. There is no evidence in support of this 
contention. On the other hand, we are able to see 
that the total votes polled exceeds 61% of the total 
number of votes. Even assuming that the conten- ` 
tion of the plaintiffs that Thiagarajan’s group had 
29% of the capital, they do not form the majority 
of the votes polled. Thus, the allegation that Thiaga- 
rajan’s group had captured the control of the Bank 
is baseless. It should also be stated here that the 
Directors elected had each secured more than 
12,00,000 and odd votes while the persons who 
were defeated had secured only 1,29,000 and odd 
votes. Thus, the difference in the number of votes 
is so vast that there is no substance in the conten- 
tion that Thiagarajan’s group had attempted to 
capture the control of the Bank. There is also no 
substance in the contention that Thiagarajan was 
not eligible to be a Director. The evidence on 
record shows that he ceased to be a Director of 
Tamarai Leasing and Financing Company Ltd. 
long before he was inducted into the Board of 
Directors of the Bank. Ex.R-21 is a letter written 
by Tamarai Credit and Investments (P) Ltd. to the 
Bank. According to the said letter, Dr. Thiagarajan 
ceased to be a Director of thé Company on and 
from February, 1992. He was neither a Director 
nor an employee of the said company. He was 
co-opted as a director of the Bank only on 9.4.1992. 
There is also a certificate issued by the Chartered 
Accountant marked as Ex.R-22. As per the certifi- 
cate, Thiagarajan’s holding in Tamarai Credit and 
Investments Limited was only worth Rs.78,310 
being the value of 7,831 shares. The paid-up capi- 
tal of that company was Rs.35,01,020 on 30th 
March, 1992. The total shares of the family of 
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Thiagarajan was 31,661 of the value of Rs.3,16,610. 
Thus, it is proved by the documents available that 
Thiagarajan did not have substantial interest in 
the said company. 
16. Under Sec.20 of the Banking Regulation Act, 
1949, no banking company shall enter into com- 
mitment for granting any loan or advance to or on 
behalf of 
(i) any of its directors. 
(ii) any firm in which any of its directors is 
interested as partner, manager, employee or 
guarantor, Or 
(iii) any company not being a subsidiary of the 
banking company or a company registered under 
Sec.25 of the Companies Act, 1956 (1 of 1956), 
or a Government Company of which (or the 
subsidiary or the holding company of which) 
any of the directors of the banking company is 
a director, managing agent, manager, employee 
or guarantor or in which he holds substantial 
interest, or 
(iv) any individual in respect ofwhom any ofits 
directors is a partner or guarantor. 
The relevant clause is sub-clause (iii) of clause (b) 
of Sec.20 which refers to holding of substantial 
interest. “substantial interest’ has been defined 
under Sec.5(ne) of the Act as follows: 
“substantial interest” 
(i) in relation toa company, means the holding 
of a beneficial interest by an individual or his 
spouse or minor child, whether singly or taken 
together, in the shares thereof, the amount 
paid up on which exceeds five lakhs of rupees 
or ten per cent of the paid-up capital of the 
company, whichever is less; 
(ii) in relation to a firm, means the beneficial 
interest held therein by an individual or his 
spouse or minor child, whether singly or taken 
together, which represents more than ten per 
cent of the total capital subscribed of the said 
firm.” 
It is hardly necessary to point out that the defini- 
tion has not been satisfied in the present case and 
it is not proved that Thiagarajan has substantial 
interest in the said leasing company. 
17. Much arguments were advanced that in the 
counter affidavit filed by the Bank, there was no 
statement that the loan given to the said leasing 
company had already been discharged. Even 
__ assuming that the loan remains undischarged, that 
does not affect the eligibility of Thiagarajan to be 
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a Director of the Bank in view of the position in 
law which we have stated above. 

18. It is then argued by learned counsel for the 
appellant in O.S.A.No.22 of 1993 that there is no 
explanation on the part of the Bank as to why the 
Annual General Meeting which should have been 
held in September, 1992 was postponed and held 
only in December, 1992. According to him, the 
balance sheet was ready on 10.6.1992 and the 
mceting should have been held in September, 
1992. He refers to the letters of the Registrar of 
Companies granting extention of time till 30.11.1992 
in the first instance and till 31.12.1992 in the 
second instance. The two letters are marked as 
Ex.R-20. Learned counsel submits that the Bank 
ought to have produced the letters written to the 
Registrar praying for extention of time for holding 
the Annual General Meeting. According to him, 
those letters would have disclosed the reasons and 
when it is alleged by the plaintiffs that there was no 
proper reason for postponing the meeting, itis the 
duty of the bank to have produced those letters 
and satisfied the court that there was justification 
for postponing the meeting. According to him, the 
meeting was postponded only for the purpose of 
collecting the proxies from the shareholders. It is 
argued that the Management collected blank proxies 
in that period and after collecting sufficient num- 
ber of proxies held the meeting in December, 

1992. We have already held that there is no record 
to show that the Management collected blank 
proxies. There is no substance in the contention 
that the Management ought to have produced the 
letters written to the Registrar for postponement 
of the meeting. The Registrar has sanctioned the 
postponement and there is no dispute about the 
same. Hence, the meeting held on 28.12.1992 is in 
no way affected or invalidated, joint because the 
Bank has not produced the letters in this Court 
praying for extension of time. It does not mean 
that the Bank has acted mala fide or that they got 
the meeting postponed for the purpose of collect- 
ing blank proxies. Apart from that, it is seen from 
the minutes of the meeting held on 28.12.1992 and 
marked as Ex.R.-4 that an objection was raised by 
the appellant in O.S.A.No.22 of 1993 and 
answered at the meeting. It is recorded in the min- 
utes that T.R.Sriram who is the appellant in 
O.S.A.No.22 of 1993 enquired the reason for holding 
the meeting in December, 1992 though the 
accounts were finalised in June, 1992 and he wanted 


Il] Sriram v. Duraibabu (Srinivasan, J.) 


explanation from the Management for not having 
printed the date of the meeting in the proxy form. 
The answer was given by the Chairman of the 
mecting. He has stated, as seen from the minutes, 
that there was no sinister motive in the postpone- 
ment of the meeting as the Board was waiting for 
the result of action initiated by the Reserve Bank 
of India against the former Chairman Sabapathy 
and decided to hold the meeting after the date of 
his retirement in the normal course. It is stated 
that the date of retirement of the former Chair- 
man in the normal course was 18.12.1992. The 
appellant in O.S.A.No.22 of 1993 was satisfied 
with the answer and he did not pursue his objec- 
tion, even though his present counsel appearingin 
this appeal who was also a shareholder expressed 
his dissatisfaction with the reply. There is no sub- 
Stance in the objection as the Registrar has 
extended the time for holding the meeting and it 
was lawfully held on 28.12.1992. 

19. The only other objection which remains to be 
considercd is the one raised in the suit filed on the 
Original Side of this Court, though it was not 
raised by the plaintiff in the suit filed in the City 
Civil Court. The objection is that there was no 
clear notice of 21 days before the meeting was 
held. The plaintiff in this suit has received the 
notice on 10.12.1992. According to him, the meet- 
ing was, therefore, called on a short notice and 
clear 21 days were not available, with the result the 
mecting was invalid. Though learned counsel for 
the appellant in O.S.A.No.22 of 1993 was not very 
serious about this objection, it having been raiscd 
in the suit, we are considering the same. It is seen 
from the records that notices were posted to the 
sharcholders of the Bank on 30.11.1992. The cer- 
lificate of posting is marked as Ex.B-6. Thus, the 
Bank had taken all steps to issue notices long prior 
to the meeting and the Bank did so about 29 days 
prior to the meeting and satisfies the requirement 
of 21 days’ notice. There is no complaint by any 
other sharcholder that he reccived the notice as 
the plaintiffin the suit filed in the City Civil Court 
has received. Sec.172 of the Companics Act pro- 
vides that every notice of meeting of a company 
shall specify the place and the day and hour of the 
meeting, and shall contain a statement of the 
business to be transacted thereat. Sec.171(1) of 
the Companies Act provides that a general meet- 
ing of a company may be called by giving not less 
than twenty-one days’ notice in writing. Sec,172(3) 
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is very specific and it reads thus: 
“The accidental omission to give notice to, or 
the non-receipt of notice by, any member or 
other person to whom it should be given shall 
not invalidate the proceedings of the meet- 
ing”. 
Thus, the fact that the plaintiff in the suit filed on 
the Original Side of this Court received the notice 
on 10.12.1992 within the period of 21 days prior to 
the meeting, does not invalidate the meeting in 
any manner. 
20. The appellant in C.M.A.No.449 of 1993 has 
raised a substantial objection that the suit is not 
maintainable and in any event, the application for 
injunction filed by the plaintiffis unsustainable. It 
is pointed out that none of the elected Directors 
has been impleaded as a party and the suit has 
been filed only against the Bank. We have already 
referred to the prayer in the suit. In the applica- 
tion for injunction it is prayed that the Bank shall 
be restrained from acting upon the election held 
on 28.12.1992. We do not propose to consider the 
maintainability of the suit at this stage. However, 
we are of the view that the application for injunc- 
tion is not maintainable. The injunction is sought 
for against the Bank and the prayer is to restrain 
the bank from acting upon the election. How can 
a Bank be restrained unless the election is 
declared to be invalid? If the Directors who are 
elected had been impleadcd as parties and if an 
injunction has been sought for against them 
restraining them from functioning, that would 
have been a different matter. But without im- 
pleading them, an injunction cannot be obtained 
against the Bank not to act upon the election. 
Moreover, the election was held on 28.12.1992 
and given effect to immediately. The application 
for injunction has been filed only on 17.1.1993 and 
even on that date, the application was infructuous 
and it should not have been received by the court. 
21. It is pointed out by learned counsel for the 
Directors who is appearing in O.S.A.No. 22 of 
1993, as they have been impleaded as partics to the 
suit on the Original Side, that the suit filed in the 
City Civil Court isa sheer abuse of process ofcourt 
and no equitable relief could have been granted in 
that suit to the plaintiffthcrein. Hesubmits rightly 
that plaintiff in that suit is an advocate who 
appeared as counsel for the former Chairman by 
name Sabapathy in the earlier proceeding insti- 
tuted by the said person for declaration that the 
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transfer of shares made by the parties marked so 
document No.4 in that case was illegal and void, 
and for a declaration that the co-option of defen- 
dants 2 to 6as Directors of the Bank was illegal and 
they ceased to be Directors, for an injunction 
restraining defendants 2 to6 from exercising their 
right to vote as Directors of the Bank and for an 
injunction restraining defendants 2 to 6 from 
exercising their right to vote as shareholders and 
also their firms where they are so connected as 
Office bearers to exercise their right to vote as 
shareholders. That suit is pending as O.S.No.9514 
of 1992 on the file of the City Civil Court, Madras. 
The plaint in that suit has been marked as Ex.B-6. 
The plaintiff therein is Sabapathy, the former 
Chairman ofthe Bank. The counsel who is appear- 
ing for that plaintiff is S.Balan, who is the plaintiff 
in the present suit. (O.S.No. 317 of 1993 on the file 
of the City Civil Court). Allegations have been 
made in the plaint to the effect that the defendants 
therein who are co-opted as Directors had played 
fraud and become Directors in violation of the 
guidelines issued by the Reserve Bank of India. In 
that suit, an application was filed for injunction 
pending suit in I.A.No.19853 of 1992 restraining 
the defendants therein from exercising their right 
to vote. The affidavit and application are marked 


- as Ex.B-7. The application was dismissed and an 


appeal was filed by the plaintiff therein numbered 


_ as C.M.A.No.158 of 1992. The memorandum of 


grounds ofappeal has been marked as Ex.B-8. The 
appellant therein filed C.M.P.No-121 of 1992 for 
injunction restraining the respondents therein from 
exercising their right to vote and that petition was 
argued by S.Balan, who is the plaintiff in the 
present suit. That petition was dismissed on 
7.12.1992 by the II Additional Judge, City Civil 
Court, Madras . The learned Judge has given a 
finding that there was no material at that stage to 
hold that theco-option of the Directors was in any 
way illegal or invalid. He also considered the 
question of transfer ofshares and held that on the 
materials then placed before him that they were 
valid. After that finding was given, without chal- 
lenging that finding, the present plaintiff has filed 
the present suit in his individual capacity as a 


share-holder against the Bank. It is rather dis-~ 


tressing to note that the plaintiff has made series 
of allegations against his client in the other suit 
namely Sabapathy. He has stated in paragraph 19 
of the plaint that the then Chairman was fully 
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aware of the fact that the above persons (referring 
to the co-opted Directors of the Bank) were oper- 
ating as a group that the acquisition of shares by 
this group was done with the connivance and help 
ofhimself (Sabapathy) and Dr.K.M. Thiyagarajan. 
He has further averred as follows: 
“In the issue of India Today on page 120 under 
the special survey it is reported as follows: 
“under some already fighting buyouts last month 
where four Kotak nominees have joined the 
bank’s board, S.P.Sabapathy says that this stra- 
tegic alliance was the best defence to fight take 
over bid. As,far as Sabapathy is concerned the 
bank stays with him and he is still Chairman of 
the Board and for Udaykotak a high flying 
finance man and Managing Director of Mahen- 
dra whose family has close ties with the Chet- 
tiar family that runs the Bank of Madura an 
entry into areas which he may have found 
difficult to start from the scratch. Document 
No.10°. 
“In a press statement issued by S.P.Sabapathy 
appearing in the Express Investment week of 
April, 1992 he is reported to have stated “and 
as the promoters family and the Kotak family 
have been close we decided to induct four new 
Directors to the Bank’s Board” filed as docu- 
ment No.11.’ 
Again in paragraph 20, it is stated that the induc- 
tion of Dr.K.M.Thiyagarajan suppressing these 
facts and with the connivance of the then Chair- ' 
man Sabapathy was therefore, illegal and in viola- 
tion of the provisions of the Banking Regulation 
Act. Thus, the plaintiff (S.Balan) has madeallega- 
tions against his client in the other proceeding 
directly contrary to what has been stated in the 
other proceeding. Weare not nowconcerned with 
the professional ethics of the plaintiff. The ques- 
tion before us is whether an equitable relief should 
be granted ina case like this where the plaintiff has 
made allegations against his own client. It is pos- 
sible to infer that the plaintiff and the former 
Chairman Sabapathy are colluding together and 
bringing out the present suit. It is also possible to 
infer that the present suit is filed in order to get 
some order or other as against the Bank in view of 
the fact that the said Sabapathy has failed already 
in his procecdings to get an interim order. We see 
no reason to reject the contention of learned 
counsel for the Directors that the present suit is 
only an abuse of process of court. 
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22. It is also significant to note that there is no 
allegation whatever in the affidavit filed in sup- 
port of the application which is absolutely neces- 
sary in an application for injunction pending suit. 
The affidavit filed in support of the application is 
just a repetition or replica of the plaint. After 
re-producing whatever has been stated in the plaint, 
the prayer is made in the affidavit that the election 
for the nine vacancies be declared as void as if the 
said relief could be granted even at the interlocu- 
tory stage. The second prayer is to direct the 
defendants to hold a special Annual Meeting at 
the earliest and conduct the election of Directors. 
Thus, the prayers set out in the affidavit are the 
same as the prayers in the plaint and they cannot 
be granted in an interlocutory application. Inspite 
of the fact that the affidavit being inconsistent 
with the petition, the court below has allowed the 
application to be taken on file. 
23. It is rightly pointed out by learned counsel for 
the Bank and the Directors that unless the balance 
of convenience is shown to be in favour of the 
grant ofinjunction, the court should not grant the 
relief in an interlocutory application even if a 
strong prima facie case is made out. We have 
already held on the facts that none of the allega- 
tions has been substantiated by any record pro- 
duced before court. For the sake of balance of 
convenience we will only refer to the cases cited by 
learned-counsel in this connection. We are not 
going to consider the point in detail. In view of the 
findings based on facts. Learned counsel refers to 
the decisions in Proctor & Gamble Company, The 
v. Christian Hoden (India) Pvt. Ltd., (19891 L.W. 
54 and Kasturi, G.*v. N.Murali (1990)2 L.W. 177 
and the judgment in K-Manikyaraja Balal v. 
K-Krishnanmoorthy and others, O.S_A.Nos.149 and 
150 of 1981, dated 11.1.1982, (unreported). In 
DalpatKumarv. Prahad Singh, (1992)1 S.C.C. 719, 
the Supreme Court pointed out that the satisfac- 
tion of the court that there is a prima facie case by 
itself is not sufficient to grant injunction and the 
Court has further to satisfy that non-interference 
of the court would result in irreparable injury to 
the parties seeking relief and that there is no 
remedy available to the party except one to grant 
injunction and he needs protection from the con- 
sequences of apprehended injury. In the present 
. case it goes without saying that the test prescribed 
by the Supreme Court is not satisfied. We hold 
that the balance of convenience is only in favour of 
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the Bank. If the elected Directors are restrained 
from functioning as such, the affairs of the Bank 
will come to a stand still and as a consequence 
thereof, members of the public who are having 
dealings with the Bank will suffer. We will not be 
a party to an order which will have such drastic 
consequences, particularly when nothing has been 
made out to substantiate the wild allegations made 
in the plaints and affidavits. We are not inclined to 
grant any interim relief in favour of the plaintiffs. 
24. We must also place on record that the I Assis- 
tant Judge, City Civil Court, Madras, who has 
disposed of I.A.No.523 of 1993 has not chosen to 
look into the records filed before court. We has 
not even given exhibit numbers to the documents 
and inspite of documents having been filed on 
both sides, at the end of the order, it is noted that 
there is no witness or document on the side of the 
plaintiff and on the side of the defendants. The 
learned Judge has signed below that. It is rather 
strange that a Judge who has referred to some 
documents in the body of the order, stated at the 
bottom of order that there is no documentary or 
oral evidence. Rule 84 of the Civil Rules of Prac- 
tice is mandatory. Under that rule, the judgment 
shall be headed and drawn up in the manner 
prescribed and a list of exhibits filed and witnesses 
examined shall be annexed thereto. Inspite of this 
Court having pointed out on earlier occasion that 
Rule 84 of Civil Rules of Practice is mandatory, 
learned I Assistant Judge has chosen to ignore the 
rulings and proceeded to state that no document 
has been filed or oral evidence let in. We have 
considerable doubt as to whether the learned Judge 
has applied his mind to the case. We are not 
making that inference merely on the basis of the 
failure to make reference to the exhibits at the and 
ofthe order, but a reading of the order itselfshows 
that he has not applied his mind to the documents 
referred to by him. For example, he says in para- 
graph 20 that document No.12 is a portion of the 
report of Janakiraman Committee. But, we find 
that Ex.A-12 is only a xerox copy of the letter 
purporting to have been written by one 
S.Thirupurasundari to the Finance Express. It is 
not necessary for us to point out the various sur- 
mises and conjectures made by the learned Judge 
with regard to the arguments advanced by both 
sides. The entire order is wholly unsustainable as 
it is not based on materials on record. 

25. No other point is argued before us. 


586 


26. In the result, O.S.A.No.12 of 1993 is dismissed 
and C.M.A.No.449 of 1993 is allowed. The order 
in I1.A.No.523 of 1993 is set aside and the said 
application is dismissed. The interlocutory order 
passed by this Court earlier in O.S.A.No.22 of 
1993 is vacated. The appellant in O.S.A.No.22 of 
1993 shall pay costs to the second respondent- 
Bank. The appellant in C.M.A.No.449 of 1993 will 
have its costs from the respondent. 


BS. 


Appeals ordered. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: AR. Lakshmanan, J. 


W.P.No.3926 of 1993 2nd September, 1993. 


M&.Sundaram Finance Limited ... Petitioner 
v. 

The Regional Transport Commissioner, Madurai 
and another ...Respondents. 


Motor Vehicles Act (LIX of 1988), Secs.51(5), 66 

and 86 - Tamil Nadu Motor Vehicles Rules (1989), 

Rules 172(6), 254, 279 - Tamil Nadu Motor 

Vehicles Taxation Act (1974), Secs.3, 4, 8 - Fresh 

Registration Certificate under Sec.51(5) - Issue of - 

Payment of tax and permit tax if a pre-condition - 

Vehicle neither used nor kept for use - Permit tax if 
should be paid - Hire - Purchase financier, if permit- 

holder or successor to permit-holder - Financier, if 
should surrender permit for cancellation which 

applyingfor fresh registration - Non permit-holder, if 
can be directed to pay permit fee - Compliance of 
Rules - To be made by permut -holder - Persons other 
than permit - holder - If can be directed to comply 
with those Rules. 

Held: Sec.51(5) of the Motor Vehicles Act, 1988 
does not stipulate any payment of tax as a pre- 

condition for issuing fresh Registration Certifi- 

cate. Sec.3 of the Tamil Nadu Motor Vehicles 

Taxation Act casts duty to pay tax only in respect 

of the vehicle used or kept for use in the State of 
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Tamil Nadu. In the instant case during the period 
for which the tax was demanded viz. 31.12.1992, 
the vehicle was neither used nor kept for use which 
fact was also notified to the 1st respondent. There- 
fore the tax for the said quarter is not attracted. 
Rules 172(6) and 254 of the Tamil Nadu Motor 
Vehicles Rules, 1989 are applicable only to the 
permit-holders. The hire purchase financiers are 
not permit-holders. Therefore, the demand for 
payment of permit tax, in the instant case, by the 
first respondent is not sustainable. By reading 
Secs.3 and 4 of the Tamil Nadu Motor Vehicles 
Taxation Act, 1974, it is clear that either the 
registered owner or any other pérson having pos- 
session or control of the motor vehicle should pay 
the taxon every motor vehicle used or kept for use. 
In the first instance, it should be noted that the 
above Act contemplates the imposition of motor 
vehicles tax only and not any fee payable on per- 
mit. Permit fee is not a tax levied under the Tamil 
Nadu Motor Vehicles Taxation Act. Therefore, 
the demand of the ist respondent with reference 
to permit tax is outside the scope of the said Act. 
Consequently, even assuming that the petitioner 
is roped in under Sec.4 of the said Act in view of 
the possession and control on the motor vehicle, 
the petitioner neither used the vehicle nor kept it 
for its use. Since the vehicle is under stoppage for 
the quarter ending 31.12.1992 and on 10.4.1992, 
no tax is eligible. From Rule 172(6) of the Tamil 
Nadu Motor Vehicles Rules, it is clear that it is 
confined only to the person to who the permit is 
given viz. the permit-holder. It is impossible for 
the petitioner who is the hire-purchase financier 
to use the vehicle on road inasmuch as no permit 
is issued in its name and therefore, it stands out- 
side the purview of Rule 172(6) of the Rules. As 
the petitioner does not come under Rule 172(6) of 
the Rules, it is strange to ask it to obtain prior 
permission from the Transport Authority for stop- 
page of the vehicle. The term ‘successor’ really 
means the person who succeeds the registered 
owner either as his death or transfer of the vehicle. 
Here, the question of transferring the vehicle in 
the name of the legal heir or the transferee is not 
involved. what is sought for is only cancellation of 
the existing Registration Certificateand issue ofa 
fresh Registration Certificate in favour of the 
Petitioner. The petitioner is neither the legal heir 
nor the transferee of the 2nd respondent. There- 
fore, the petitioner cannot be named as successor. 
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As regards the issue of a fresh Registration Cer- 
tificate, the Regional Transport Officer should 
satisfy that the financier has taken possession of 
the vehicle owing to the default of the registered 
owner under the hire purchase agreement and 
that he refuses to deliver the Registration Certifi- 
cate. Upon satisfaction of the above requirements 
and after giving opportunity to the hirer, the 
Regional Transport Officer should cancel the 
existing Registration Certificate and issue the fresh 
Registration Certificate, the registered owner ceases 
to own the vehicle and under Sec.86(c) of the Act, 
the permit is liable to be cancelled. Therefore, no 
transfer of permit is involved while issuing fresh 
Registration Certificate in favour of the financier. 
The cancellation of the permit is an automatic 
process while issuing the fresh Registration Cer- 
tificate and for anyamount due under the permit, 
the permitsholder alone is liable. The financier is 
also not a successor as regards the permit also. In 
the instant case, the permitis liable to be cancelled 
soon after the expiry of ten days from the date of 
intimation viz., 18.12.1991. The application for 
issue of fresh Registration Certificate was made 
on 19.3.1992. The first respondent ought to have 
taken steps for cancellation of permit at that time 
itself. Having failed to do so, it is not open to him 
now to contend that the financier should have 
surrendered the permit for cancellation. The per- 
mit is always replaceable and it does not go with 
the vehicle. Under Sec.83 of the Act, with the 
permission of the authority the holder of the 
permit may replace the vehicle covered by the 
permit by another vehicle. It is only the permit- 
holder or the transferee of the permit who is liable 
to pay the permit fee. When the permitis not going 
with the vehicle, it is incorrect on the part of the 
first respondent to demand permit fee while issu- 
ing the fresh Registration Certificate or from the 
transferee of the vehicle. When the provisions of 
the Motor Vehicles Taxation Act do not apply to 
the amount payable under the permit, it is incom- 
prehensible as to how such payment is demanded 
from the petitioner who is not a permit-holder. 
Even assuming without conceding that the permit 
tax is payable only in respect of the vehicle used or 
kept for use, the period for which the permit tax is 
now demanded is contrary to the provisions of law 
as the vehicle has been under continuous stop- 
page for which stoppage report has also been 
given to the 1st respondent. Wherever certain 
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compliances are to be made by the permit-holder, 
it is the person in whose name the permit was 
granted who alone can comply with it. Sec.66(3)(0) 
of the Act cannot be insisted upon the persons 
other than a permit-holder. From a perusal of 
Rule 172(6) of the Tamil Nadu Motor Vehicles 
Rules, it would be noticed that the said Rule is 
intended to be complied with by the permit-holder. 
There is no provision under the Act by which the 
financier could intimate to the Registering 
Authority of non-use of the vehicle. Therefore, 
the manner of intimation in writing cannot be 
insisted upon in any particular form in theabsence 
ofsuch form not having been prescribed under the 
Rules or under the Motor Vehicles Taxation Act 
or Rules framed thereunder. Therefore, the inti- 
mation made by the petitioner as the financier, by 
writing letters to the Registering Authority about 
stoppage of the vehicle and by complying with the 
requirement of non-use of the vehicle on the road, 
the petitioner is not liable to pay tax when the 
vehicle is not used or put on the road. Sec.86 of the 
Act contemplates the cancellation and suspen- 
sion of permit. The Transport Authority which 
granted a permit may cancel the permit or may 
suspend it for such period as it thinks fit, if the 
holder of the permit ceases to own the vehicle 
covered by the permit. In the instant case, the 
moment the petitioner/financier takes possession 
of the vehicle under the agreement and removed 
the same to its destination pursuant to Sec.66(3)(0) 
ofthe Act, the permit issues under Sec.66(1) of the 
Act to the owner of the vehicle stands cancelled. 
So the vehicle is without permit, the moment the 
financier/petitioner repossessed the vehicle 
under the agreement. The petitioner/financier only 
sells the vehicle and does notsell the permit as the 
permit is only with reference to the person who 
intends to use the vehicle on road under Sec.66(1) 
of the Act. The financier/petitioner, therefore, 
cannot be called a permit-holder or a holder of 
permit with reference to the vehicle repossessed 
pursuant to the hire purchase agreement provided 
he intends to use the vehicle on road as transport 
vehicle and for that purpose obtained the permit 
under Sec.66(1) of the Act. So long as the finan- 
cier/petitioner repossessed the vehicle and 
intends to exercise the right to sell the same by 
obtaining a fresh certificate of Registration under 
Sec.51(5) of the Act, it cannot be called a permit- 
holder or a holder ofa permit, as the case may be. 
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[Paras. 11, 12, 14, 15, 17, 18, 19, 20, 21, 22, 25 & 27] 
T.K Seshadri, for Petitioner. 

V.R.Rajasekaran, Government Advocate, for 
Respondent No.1. 

The Court made the following 

ORDER:- The petitioner-company is a public 
limited company incorporated under the provi- 
sions of the Indian Companies Act, 1913. It carries 
on business of hire purchase on vehicles, machin- 
ery, equipments and also leasing of machinery and 
equipments. It filed the above writ petition for the 
following relief: To issue a writ of certiorarified 
mandamus by calling for the records of the Ist 
respondent in No.105385/A4/93, dated 3.2.1993 
and quash the same and further direct the ist 
respondent to issue a fresh Registration Certifi- 
cate under Sec.51(5) of the Motor Vehicles Act 
(hereinafter referred to as the Act) in relation to 
the vehicle TN 59 A 0144 in favour of the peti- 
tioner-company. 

2. In the course of business, the petitioner was 
approached by the 2nd respondent during May, 
1990, with a request to purchase a new:Ashok 
Leyland Chassis from the dealers M/s.T. V.Sundaram 
Iyengar and Sons Ltd., Madurai, and let it on hire 
to the 2nd respondent (hirer) under hire purchase 
system. The petitioner and the 2nd respondent 
entered into a hire purchase agreement dated 
22.5.1990 wherein one P.V.Kandaswami of Madu- 
rai, joined as a guarantor. The total hire purchase 
amount of Rs.4,00,993 is payable in 35 monthly 
instalments. The first instalment commenced on 
22.6.1990 and the last instalment ended on 22.4.1993. 
The said dealer also raised invoice in the name of 
the petitioner-company as owners of the vehicle 
showing the 2nd respondent only as a hirer. The 
fact of the said hire purchase agreement was also 
recorded in the Registration Certificate of the 
vehicle TN 59 A 0144 by the Assistant Register- 
ing Authority, Madurai. 

3.Itis to be noticed that under the Lawof Contract 
and in terms of the hire purchase agreement, the 
petitioner is the absolute owner of the hire pur- 
chase vehicle till the entire amount under the 
contract is paid by the 2nd respondent and he 
exercises his option to purchase the vehicle in 
writing. Under Clause IlI of the hire purchase 
agreement, the hirer should pay the monthly 
instalments on the due dates mentioned in thesec- 
ond schedule therein, whether previously demanded 
by the petitioner or not, failing which the peti- 
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tioner is entitled to exercise its paramount right of 
re-possession on the vehicle by virtue of Condi- 
tion No.9 of the said hire purchase agreement. 
4. The hirer was irregular and committed default 
in paying the monthly instalments due from 
22.4.1991. He failed to regularise the contract 
despite the petitioner-company’s several demands. 
As a result, the petitioner was constrained to 
re-possess the hire purchase vehicle on 17.12.1991 
in exercise of the paramount right conferred under 
the hire purchase agreement. The petitioner 
garaged the’vehicle at M/s.Sundaram Motors, 
Vijayawada. Further to re-possession, (vide letter 
RC/1490/91, dated 19.12.1991 with a copy marked 
to the guarantor), the petitioner intimated the 
fact of re-possession to the hirer and also called 
upon him to settle the contract within ten days 
from the date of receipt of the letter. The hirer 
failed to comply with the demand of the petitioner 
despite the fact that the said letter was duly 
acknowledged by him. In order to claim exemp- 
tion of motor vehicles tax and the permit tax, the 
petitioner in and by letter RC/1482/91, dated 
18.12.1991, intimated the 1st respondent the fact 
of re-possession and also the stoppage of the 
vehicle. Since the vehicle was garaged within the 
jurisdiction of the Regional Transport Officer, 
Vijayawada, a copy of the letter was also sent to 
him by way of information. 

5. Ever since the date of re-possession, the peti- 
tioner sent stoppage reports to the 1st respondent 
with copies marked to the Regional Transport 
Officer, Vijayawada, vide stoppage reports RC/ 
2064/92, dated 28.3.1992, RC/0526/92, dated 
26.6.1992. RC/0990/92 dated 22.9.1992 and RC/ 
1595/92, dated 22.12.1992. Further to the peti- 
tioner’s letter dated 18.12.1991, the 1st respon- 
dent in and by communication dated 13.2.1992, 
requested the Regional Transport Officer, Vijaya- 
wada, to cause necessary verification regarding 
the non-use of the vehicle and to send a physical 
verification report and also to take action for 
cancellation of the permit under Sec.86 of the Act 
read with Rule 172(6) of the Tamil Nadu Motor 
Vehicles Rules, 1989 (hereinafter referred to as 
‘the Rules’). As the hirer did not take any steps for 
setticment of the contract and to take back the 
vehicle, the petitioner filed Form No.36, dated 
19.3.1992 for cancellation of the Registration 
Certificate and for issue of a fresh Registration 
Certificate in the name of the petitioner-company 
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under Sec.51(5) of the Act. 

6. It is further stated by the petitioner that the 
Deputy Transport Commissioner of Vijayawada 
verified the stoppage of the vehicle for the periods 
from 18.12.1991 to 3.4.1992 and 1.4.1992 to 
10.7.1992, confirming the non-use of the vehicle at 
the premises of M/s.Sundaram Motors, Vijaya- 
wada. According to the petitioner, even after the 
verification of stoppage of the vehicle, the 1st 
respondent expressed to the representatives of 
the petitioner-company that he would be pre- 
pared to issue a fresh Registration Certificate on 
payment of the motor vehicles tax for the quarter 
ending 30.9.1992. Even though the vehicle does 
not attract the payment of tax for the said period 
in view of the stoppage reports, which was con- 
firmed on verification by the Deputy Transport 
Commissioner, Vijayawada, the petitioner, in order 
to expedite the process of issue of fresh Registra- 
tion Certificate in its favour, paid the tax for the 
quarter ending 30.9.1992. According to the peti- 
tioner, even after payment of the motor vehicles 
tax for the quarter ending 30.9.1992 at the insis- 
tence of the 1st respondent, he returned Form 
No.36 to the petitioner’s Madurai office and 
refused to accept the application for issue of fresh 
Registration Certificate on the ground that the 
petitioner had to pay the composite tax. The peti- 
tioner-company’s Madurai Branch Office repre- 
sentatives met the 1st respondent and dearly pointed 
out to him that the petitioner-company was not 
liable to pay any tax in respect of the vehicle. 
Pursuant to the discussions, the 1st respondent 
directed the petitioner to surrender the permit, 
which was also complied with. The petitioner filed 
another Form No.36 dated 26.8.1992 under cover 
of its letter SFM/706/92 and as there was no 
response from the 1st respondent, the petitioner 
sent a reminder on 10.11.1992. 

7. Whileso, the 1st respondent sent a notice dated 
9.11.1992 to the petitioner directing it to pay the 
mótor vehicles tax for the quarter ending 31.12.1992 
and also the permit tax for the period from 1.4.1992 
so as to take steps for issue of fresh Registration 
Certificate in the name of the petitioner-com- 
pany. The petitioner sent a reply dated 24.11.1992 
to the Ist respondent clearly highlighting the 
provisions of law under which the petitioner is not 
obligated to pay the motor vehicles tax and also 
reminding him of the various stoppage reports 
sent by the petitioner claiming for exemption of 
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tax. The 1st respondent sent a reply dated 16.12.1992 
declining to consider the petitioner’s representa- 
tion dated 24.11.1992 stating that the petitioner 
had intimated only the re-possession of the 
vehicle and did not send any communication 
regarding stoppage of the vehicle. The petitioner 
was once again called upon to pay the tax already 
demanded by the 1st respondent in the earlier 
notice. The petitioner sent a reply dated 29.12.1992 
clarifying the fallacy in the notice of the Ist 
respondent dated 16.12.1992 and once again 
requesting him to issue fresh Registration Certifi- 
cate in favour of the petitioner-company. In 
response, the 1st respondent returned Form No.36 
under the impugned notice dated 3.2.1993, once 
again directing the petitioner to pay motor 
vehicles tax for the quarter ending 31.3.1993 and 
also the national permit tax for the period from 
1.4.1992 and resubmit Form No.36. With these 
averments, the petitioner-company has filed the 
writ petition for the relief mentioned above. 

8. The ist respondent filed a counter affidavit 
stating that the vehicle was re-possessed by the 
petitioner on and from 17.12.1991 onwards, being 
the financiers of the said vehicle. The petitioner 
was directed by the 1st respondent to clear off the 
arrears of tax before consideration of the issuance 
of the Fresh Registration Certificate in its name. 
According to Rule 172(6) of the Rules, ifa trans- 
port vehicle is stopped from service for more than 
20 days, the same shall be intimated to the trar:s- 
port authority concerned surrendering the rec- 
ords of thevehicle, and shall obtain permission for 
such stoppage period. According to Secs.3, 4 and 
8ofthe Tamil Nadu Motor Vehicles Taxation Act, 
1974, the permit-holder is liable to pay tax for the 
vehicles used actually or kept for use factually. In 
the case of non-use of the vehicles, it should be 
properly intimated in time and permission has to 
be obtained for the entire period of stoppage or 
otherwise the liability to pay the tax rests with the 
permit-holder/the possessor of the vehicle, as the 
case may be. The financiers, being thesuccessor of 
the vehicle, had not obtained any permission after 
submitting the prescribed applications with the 
payment of prescribed fee, but only intimated the 
fact of re-possession of the vehicle. Thus, the 
financiers have also failed to fulfil the require- 
ments of the law and the rules made thereunder. 
Thus, the financiers have also failed to fulfil the 
requirements of the law and the rules made 
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thereunder. Thus, the liability to pay tax rests with 
the owner of the vehicle as well as the financier of 
the vehicle, being the successor of the vehicle. 

9. The 1st respondent further submits in the counter 
affidavit that the demand of tax is just, proper and 
legal and in accordance with the provisions of the 
Tamil Nadu Motor Vehicles Taxation Act, 1974, 
and the Rules made thereunder. The matter relat- 
ing to the collection of motor vehicles tax is cov- 
ered by the Tamil Nadu Motor Vehicles Taxation 
Act, 1974, and the Rules made thereunder and not 
the Motor Vehicles Act, 1988. The petitioner/ 
financier intimated only the fact of re-possession 
of thevehicle and it has not applied for permission 
for the stoppage of the vehicle and to get exemp- 
tion of tax in the prescribed manner required 
under Rule 172(6) of the Rules. As such, the 
liability to pay tax rests with the financier, being 
the successor of the vehicle. Instead of complain- 
ing that the permit was not cancelled by the 
Regional Transport Authority, the financier may 
surrender the permit for cancellation. Thus, the 
petitioner/financier has failed the opportunity given 
in the Act for cancelling the permit and thereby 
minimise their burden. But, actually the permit 
was cancelled by the 1st respondent with effect 
from 25.1.1993 in R.No.96355/B2/92 and the can- 
cellation of permit is given effect to. Even though 
the permit-holder failed to apply for permission 
for stoppage of the vehicle and thereby getting 
exemption from payment of tax, the financier also 
failed to do so. Being the successor of the vehicle, 
itis also one ofits duties to obtain such permission 
and wherever the assets go, the liabilities will also 
follow to successors. Applying this principle of 
natural justice, according to the 1st respondent, 
the demand of tax is perfectly in order and is in 
accordance with law. 

10. I have heard Mr.T.K.Seshadri for the peti- 
tioner and Mr.V.R.Rajasekaran, Government 
Advocate for the 1st respondent. Their argument 
is considered as under. Mr.T.K.Seshadri submits 
that under Sec.51(5) of the Act, the petitioner- 
company filed Form No.36 for issuing the fresh 
Registration Certificate and that the said section 
contemplates that if the Registering Authority 
satisfies (i) that the hire purchase financier has 
taken possession of the vehicle owing to the 
default committed by the hirer under the provi- 
sions of the agreement; and (ii) that the registered 
owner refuses to deliver the Certificate of 
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Registration or has absconded, after giving the 
registered Owner an opportunity to make such 
representation as he may wish to make, by sending 
a notice by registered post with acknowledgment 
due at his address entercd in the Certificate of 
Registration, the Registering Authority can can- 
cel the existing Registration Certificate and issue 
the fresh Registration Certificate in favour of the 
hire purchase financier. Sec.51 (5) of the Actreads 
as follows: 
“51. Special provisions regarding motor vehicles 
subject to hire purchase agreement, etc.: (1) to 
(4)xxxx 
(5) Where the person whose name has been 
specified in the certificate of registration as the 
person with whom the registered owner has 
entered into the said agreement, satisfies the 
registering authority that he has taken posses- 
sion of the vehicle owing to the default of the 
registered owner under the provisions of the 
said agreement and that the registered owner 
refuses to deliver the certificate of registration 
or has absconded, such authority may, after 
giving the registered owner an opportunity to 
make such representation as he may wish to 
make (by sending to him a notice by registered 
post acknowledgment due at his address 
entered in the certificate of registration) and 
notwithstanding that the certificate of regis- 
tration is not produced before it, cancel the 
certificate and issue a fresh certificate of regis- 
tration in the name of the person with whom 
the registered owner has entered into the said 
agreement. 
Provided that a fresh certificate of registration 
shall not be issued in respect of a motor 
vehicle, unless such person pays the prescribed 
fee; 
Provided further that a fresh certificate of 
registration issued in respect of a motor 
vehicle, other than a transport vehicle, shall be 
valid only for the remaining period for which 
the certificate cancelled under this sub-section 
would have been in force.” 
11. The above section does not stipulate any pay- 
ment of tax as a pre-condition for issuing fresh 
Registration Certificate. Therefore, the impugned 
notice dated 3.2.1993, as rightly contended by 
Mr.T.K.Seshadri, is out-side the provisions of 
Sec.51(5) of the Act. The vehicle in this case was 
re-possessed on 17.12.1991. The intimation 
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regarding re-possession and stoppage ofthe vehicle 
was given to the 1st respondent on 18.12.1991. 
The receipt ofthat letter was also admitted by the 
1st respondent in his letter dated 13.2.1992 
addressed to the Regional Transport Officer, Vijaya- 
wada. Continuation stoppage reports were also 
sent by the petitioner on 28.3.1992 and 26.6.1992. 
Thestoppage of the vehicle was also confirmed by 
the Deputy Transport Commissioner, Vijayawada. 
Under Rule 172(6) of the Rules, the permit is 
liable to be suspended or cancelled after due 
notice to the permit-holdér, if the vehicle has not 
been used for a continuous period of more than 
ten days, unless prior permission was obtained. 
Having been informed about the stoppage of the 
vehicle as early as 18.12.1991, after the expiry of 
ten days, the 1st respondent ought to have taken 
steps for cancellation of the permit, which was 
also surrendered to him at his insistence. Ifthe 1st 
respondent had taken such a step for cancellation 
of the permit; the permit tax from 10.4.1992 would 
not have accrued. 
12. Further, the motor vehicle tax for the quarter 
ending 31.12.1992 is not leviable in view of conti- 
nuity in stoppage of the vehicle since 17.12.1991, 
which fact was also reported to the Istrespondent 
on 18.12.1991 when the tax for the quarter ending 
31.12.1991 was in force. Sec.3 of the Tamil Nadu 
Motor Vehicles Taxation Act casts duty to pay tax 
only in respect of the vehicle used or kept for use 
in the State of Tamil Nadu. In the instant case, 
during the period for which the tax was demanded 
viz., 31.12.1992, the vehicle was neither used nor 
kept for use, which fact was also notified to the 1st 
respondent. Therefore, I am in agreement with 
the learned counsel for the petitioner that tax for 
the said quarter is not attracted. 
13. In this context, the provisions of Rules 172(6) 
and 254 of the Rules can be usefully referred to. 
“172. Transport vehicles-permit condition: (1) 
to (5) xx x x (6) It shall be a condition of the 
permit of every transport vehicle that the vehicle 
will be so maintained as to be available for the 
service for which the permit was granted for 
the entire period of currency of the permit and 
that the permit is liable to be suspended or 
cancelled, after duc notice to permit-holder if 
the vehicle has not been used for the purpose 
for which the permit was granted fora continu- 
ous period of more than ten days during the 
period for which the permit authorise the use 
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of the vehicle on the road, unless the holder of 
the permit had obtained in writing the prior 
permission of the Transport Authority to sus- 
pend the service of the vehicle for a specific 
period exceeding ten days: 
Provided that no holder of a permit shall ordi- 
narily be granted permission to suspend the 
service of the vehicle for a continuous period 
exceeding twenty days at a time: 
Provided further that the period may be 
extended by such further period or periods, as 
the Transport Authority thinks fit: 
Provided also that the holder of a permit shall 
pay the fee prescribed in the Table under Rule 
279.” 
“254, Withdrawal of transport vehicle from serv- 
ice-report, - If the holder of a stage carriage or 
a contract carriage or goods carriage permit 
for whatever reasons withdraws the vehicle 
from the service authorised by permit and does 
not restore the vehicle to the service within a 
period of ten days, he shall forthwith report the 
fact, the reason therefor and the expected period 
of withdrawal to the Regional Transport Au- 
thority concerned and shall also submit a 
report to that authority immediately on resto- 
ration of the vehicle to the service.” 
14. These two Rules are applicable only to the 
permit-holders. The hire purchase financiers are 
not permit-holders. Therefore, the demand for 
payment of permit tax, in the instant case by the Ist 
respondent, as rightly contended by Mr.T.K. 
Seshadri, learned counsel for the petitioner, is not 
sustainable. 
15. A format is prescribed under Rule 255 of the 
Rules and stoppage report should be given as per 
the said format in order to avoid permit tax. In the 
instant case, stoppage reports containing the name 
of the registered owner, class of the vehicle, date 
from which the vehicle is stopped, place of garage, 
the last quarter for which the tax has been paid, 
etc., were sent to the 1st respondent. The vehicle 
was also not used during the period in question, 
for which the tax exemption is sought for, which 
was also confirmed by the Deputy Transport 
Commissioner, Vijayawada. Sec.3 of the Tamil 
Nadu Motor Vehicles Taxation Act, 1974, levies 
tax on every motor vehicle used or kept for use in 
the State of Tamil Nadu at the rates specified for 
such vehicles in the First and Second Schedules 
thereunder. Sec.4 of the said Act enjoins duty to 


592 


pay the tax by the registered owner or by any other 
person having possession or control of the motor 
vehicle. By reading these two sections, it is clear 
that either the registered owner or any other per- 
son having possession or control of the motor 
vehicle should pay the tax on every motor vehicle 
used or kept for use. In the first instance, it should 
be noted that the above Act contemplates the 
imposition of motor vehicles tax only and not any 
fee payable on permit. Therefore, the demand of 
the 1st respondent with reference to permit tax is 
outside the scope of the said Act. Consequently, 
even assuming that the petitioner is roped in 
under Sec.4 of the said Act in view ofits possession 
and control on the motor vehicle, the petitioner 
neither used the vehicle nor kept it for its use. To 
substantiate this submission, the stoppage of the 
vehicle at Vijayawada was confirmed by the Dep- 
uty Transport Commissioner, Vijayawada, and 
the several stoppage reports sent by the petitioner 
were not returncd by the 1st respondent, and the 
vehicle continued to be under stoppage. In the 
instant case, the 1st respondent.demanded tax for 
the quarter ending 31.12.1992 and permit tax from 
10.4.1992. Since the vehicle is under stoppage for 
the said periods, I am of the view, that no tax is 
exigible. 

16. Mr.V.R.Rajasekaran, learned Government 
Advocate, submits that the financier/petitioner 
only intimated the fact of re-possession but has 
not applied for permission for stoppage of the 
vehicle to get exemption of tax under Rule 172(6) 
of the Rules. Under the said provision, it shall be 
a condition of the permit of every transport 
vehicle that the vehicle will be so maintained as to 
be available for the service for which the permit 
was granted for the entire period of currency of the 
permit and that the permit is liable to be sus- 
pended or cancelled after due notice to the per- 
mit-holder if the vehicle has not been used for the 
purpose for which the permit was granted for a 
continuous period of more than ten days during 
the period for which the permit authorised the use 
of the vehicle on the road unless the holder of the 
permit had obtained in writing the prior permis- 
sion of the Transport Authority to suspend the 
service of the vehicle for a specific period exceed- 
ing ten days. Provided that no holder of a permit 
shall ordinarily be granted permission to suspend 
the service of the vehicle for a continuous period 
exceeding twenty days at a time. Provided further 
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that the period may be extended by such further 
period or periods as the Transport Authority thinks 
fit. Provided also that the holder ofa permit shall 
pay the fee prescribed in the Table under Rule 
279. 

17. From the above Rule, it is clear that it is 
confined only to the person to whom the permit is 
given viz., the permit-holder. It is impossible for 
the petitioner, who is the hire purchase financier, 
to use the vehicle on road inasmuch as no permit 
is issued in its name and therefore, it stands out- 
side the purview of Rule 172(6) of the Rules. As 
the petitioner does not come under Rule 172(6) of 
the Rules, it is strange to ask it to obtain prior 
permission from the Transport Authority for stop- 
page of the vehicle. Thus, J] am of the view, that the 
stand taken by the 1st respondent is not maintain- 
able both in law and on facts. 

18. Mr.V.R.Rajasekaran, learned Government 
Advocate further contends that the financier being 
successor of the vehicle, should pay the tax. I am 
unable to accept this contention for the reasons 
given infra. The term ‘successor’ really means the 
person who succeeds the registered owner either 
on his death or transfer of the vehicle. Here, the 
question of transferring the vehicle in the name of 
the legal heir or the transferee is not involved. 
What is sought for is only cancellation of the 
existing Registration Certificate and issue of a 
fresh Registration Certificate in favour of the 
petitioner. The petitioner is neither the legal heir 
nor the transferee of the 2nd respondent. There- 
fore, the petitioner cannot be termed as successor. 
19. As regards the issue of a fresh Registration 
Certificate, the Regional Transport Officer should 
satisfy that the financier has taken possession of 
the vehicle owing to the default of the registered 
owner under the hire purchase agreement and 
that he refuses to deliver the Registration certifi- 
cate. Upon Satisfaction of the above requirements 
and after giving opportunity to the hirer, the 
Regional Transport Officer should cancel the 
existing Registration Certificate and issue the fresh 
Registration Certificate in favour of the financier. 
While cancelling the existing Registration Certifi- 
cate, the registered owner ceases to Own the 
vehicle and under Sec.86(c) of the Act, the permit 
is liable to be cancelled. Therefore, no transfer of 
permit is involved while issuing fresh Registration 
Certificate in favour of the financier. The cancel- 
lation of the permit is an automatic process while 
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issuing the fresh Registration Certificate, and for 
any amount due under the permit, the permit- 
holder alone is liable. The financier is also not a 
successor as regards the permit also. In the instant 
case, the permit is liable to be cancelled soon after 
the expiry of ten days from the date of intimation 
viz., 18.12.1991. The application for issue of fresh 
Registration Certificate was made on 19.3.1992. 
The 1st respondent ought to have taken steps for 
cancellation of permit at that time itself. Having 
failed to do so, itis not open to him now to contend 
that the financier should have surrendered the 
permit for cancellation. 

20. The Icarned Government Advocate also referred 
to the decisions of this Court in W.P.Nos.19920 
and 20476 of 1992. The judgments referred to in 
the counter by the 1st respondent are all con- 
cerned with permit-holdcrs who operated the 
vehicles. Therefore, in my view, they are not appli- 
cable to the instant case. The permit is always 
replaceable and it does not go with the vehicle. 
Under Sec.83 of the Act, with the permission of 
the authority, the holder of the permit may replace 
the vehicle covered by the permit by another 
vehicle. It is only the permit-holder or the trans- 
feree of the permit who is liable to pay the permit 
fee. When the permit is not going with thevehicle, 
itis incorrect on the part of the 1st respondent to 
demand permit fee while issuing the fresh Regis- 
tration Certificate or from the transferee of the 
vehicle. 

21.At the time ofarguments, itwas representéd by 
the learned Government Advocate that the peti- 
tioner being in possession and control of the vehick, 
becomes the permit-holder and therefore it is 
liable to pay the permit tax also. As pointed out 
earlier, the Motor Vehicles Taxation Act does not 
deal with the amount payable under the permit. 
The permitcan be replaced by anothervehicle and 
it does not go along with the vehicle. When the 
provisions of the Motor Vehicles Taxation Act do 
notapply to the amount payable under the permit, 
it is incomprehensible as to how such payment is 
demanded from the petitioner, who is not a per- 
mit-holder. Even assuming without conceding that 
the permit tax is payable only in respect of the 
vehicle used or kept for use, the period for which 
the permit tax is now demanded is contrary to the 
provisions of law as the vchicle has been under 
continuous stoppage for which stoppage report 
has also been given to the Ist respondent. The 
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petitioner has also taken all reasonable steps, 
what a hire purchase financier is expected to take, 
and it cannot be directed to comply with certain 
directions which are not prescribed in law. 

22. Though the petitioner is the owner of the 
vehicle under the hire purchase transaction for 
the purpose of the Act, the hirer who has regis- 
tered himself as registered owner under the Act is 
liable for all taxes payable with reference to the 
vehicle. He is the person who is in control and 
possession of the vehicle. The financier’s rights 
are recognised under the Act. Prior to the present 
Act, the Motor Vehicles Act, 1939, was in force 
and Sec.31-A of the old Act provides for the 
endorsement of the transaction of hire purchase 
in the Registration Certificate and also entitle- 
ment of the financier to seek for a fresh Registra- 
tion Certificate in the event of the registered 
owner (hirer) not surrendering his Registration 
Certificate for issue of a fresh Registration Cer- 
tificate. The Act also recognises the right of 
re-possession with reference to the vehicle which 
has the permit. Sec.66(3)(0) of the Act provides 
that the financier is not necessarily to hold the 
permit to take the vehicle from the place of 
re-possession from the hirer to the place of 
garage. Therefore, the financier cannot be consid- 
ered as a permit-holder under the Act. The per- 
mit-holder is a distinct expression used under the 
Act and the person in whose name the permit is 
given with reference to the vehicle is the permit- 
holder. Wherever certain compliances are to be 
made by the permit-holder, it is the person in 
whose name the permit was granted, who alone 
can comply with it. The said provision cannot be 
insisted upon the persons other than a permit- 
holder. In the counter affidavit, one of the conten- 
tions of the Ist respondent was, that no stoppage 
intimation is given under Rule 172(6) of the Rules. 
From a perusal of the said Rule, it would be 
noticed that the said Rule is intended to be com- 
plied with by the permit-holder. There is no pro- 
vision under the Act by which the financier could 
intimate to the Registering Authority of non-use 
of the vehicle. Therefore, the manner of intima- 
tion in writing cannot be insisted upon in any 
particular form in the absence of such form not 
having/been prescribed under the Rules or under 
the Motor Vehicles Taxation Act or Rules framed 
thereunder. Therefore, the intimation made by 
the petitioner as the financier, by writing letters to 
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the Registering Authority about stoppage of the 
vehicle and by complying with the requirement of 
non-use of the vehicle on the road, the petitioner 
is not liable to pay tax when the vehicle is not uscd 
or put on road. 

23. Sec.2(30) of the Act defines ‘owncr’ as a person 
in whose name a motor vehicle stands registercd, 
and where sueh a person is a minor, the guardian 
ofsuch minor, and in relation to a motor Vehicle, 
which is the subject ofa hire purchase agrecment 
or an agreement of lcase or an agreement of 
hypothecation, the person in possession of the 
vehicle under that agreement. Scec.2(31) of the Act 
defines ‘permit as a permit issued by a State or 
Regional Transport Authority or an authority 
prescribed in this behalf under the Act authoris- 
ing the use of a motor vehicle as a transport 
vehicle. Sec.5(1) of the Act provides that where an 
application for registration of a motor vehicle, 
which is held under a hire purchase, lease or 
hypothecation agreement, is made, the registering 
authority shall make an entry in the certificate of 
registration regarding the existence of the said 
agreement. Sec.51(5) of the Act has already been 
extracted above. The first proviso has been com- 
plied with by the petitioner by paying the pre- 
scribed fee. The second proviso is not applicable 
to the petitioner as the vehicle re-possessed is a 
transport vehicle. Sec. 66 of the Act provides for 
the necessity for permits. Sec.66(1), which is very 
important, contemplates that no owner ofa motor 
vehicle could use or permit the use of the vehicle 
as a transport vehicle in any public place whether 
ornot such vehicle is actually carrying any passen- 
gers or goods save in accordance with the condi- 
tions of a permit granted or counter-signed by a 
Regional or State Transport Authority or any 
prescribed authority authorising him the use of 
the vehicle in that place in the manner in which the 
vehicle is being used. Therefore, even if the peti- 
tioner, who is the financier, wants to use the 
vehicle on road, it shall have a valid permit under 
Sec.66(1) of the Act. The person to whom the 
permit is granted is a holder of the permit or a 
permit-holder as expressions used in the Act. 

24. Sec.66(3)(0) of the Act would state that the 
provisions of Sub-sec.(1) shall not apply to any 
transport vehicle which is subject to a hire pur- 
chase, lease or hypothecation agreement and which 
owing to the default of the owner, has been taken 
possession of by or on behalf of the person with 
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whom the owner has entered intosuch agreement, 
to enable such motor vehicle to reach its destina- 
tion. Therefore, the financier does not require a 
permit to take the vehicle from the place of 
re-possession to a place of its destination where 
the financicr intended to keep the vehicle. But, if 
the financier intends to put the vehicle on road for 
use of transport vehicle, he shall require to obtain 
permit under Sec.66(1) of the Act. In the instant 
case, the financicr/petitioner only garaged the 
vehicle in its place of garage viz., M/s.Sundaram 
Motors, Vijayawada, and the vehicle is not put to 
use as transport vehicle as contemplated under 
Sec.66(1) of the Act. 

25. Sec.86 of the Act contemplates the cancella- 
tion and suspension of permit. The Transport 
Authority which granted a permit, may cancel the 
permit or may suspend it for such period as it 
thinks fit, if the holder of the permit ceases to own 
the vehicle covered by the permit. In the instant 
case, the moment the petitioner/financier takes 
possession of the vehicle under the agreementand 
removed the same to its destination, pursuant to 
Sec.66(3)(0) of the Act, the permit issued under 
Sec.66(1) of the Act to the owner of the vehicle 
stands cancelled. So, the vehicle is without permit 
the moment the financier/petitioner re-possessed 
the vehicle under the agreement. The petitioner/ 
financier only sells the vehicle and does not sell 
the permit as the permit is only with reference to 
the person who intends to use the vehicle on road 
under Sec.66(1) of the Act. The’ financier/peti- 
tioner, therefore, cannot be called a permit-holder 
or a holder of a permit with reference to the 
vehicle re-possessed pursuant to the hire pur- 
chase agreement, provided he intends to use the 
vehicle on road as transport vehicle and for that 
purpose, obtained the permit under Sec.66(1) of 
the Act. So Jong as the financier/petitioner repos- 
sessed the vehicle and intends to exercise the right 
to sell the same by obtaining a fresh Certificate of 
Registration under Sec.51(5) of the Act, it cannot 
be called a permit-holder or a holder of a permit, 
as the case may be. 

26. With reference to the Tamil Nadu Motor 
Vehicles Taxation Act, 1974, it is an enactment to 
consolidate and amend the law relating to levy of 
tax on motor vehicles in the State of Tamil Nadu. 
Sec.2(7) of the said Act defines ‘registered owner’ 
as the person in whose name a motor vehicle is 
registered or deemed to be registered under the 
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Act. Sec.2(8) defines ‘tax’ as tax leviable under this 
Act. Sec.3 is a charging section providing for levy 
of tax. It would state that subject to the provisions 
of Sub-sec.(2), tax shall-be levied on every motor 
vehicle used or kept for use in the State of Tamil 
Nadu at the rate specified for such vehicle in the 
First Schedule or, as the case may be, in the Second 
Schedule. Weare concerned with the First Sched- 
ule alone, which provides for levy of tax and that 
alone will be the tax that could be levied under the 
Tamil Nadu Motor Vehicles Taxation Act. 

27. Permit fee is not a tax levied under the Tamil 
Nadu Motor Vehicles Taxation Act, 1974. In rela- 
tion to the payment of tax contemplated under 
Sec.3, Sec.4 would state that the tax would be paid 
by the registered owner or by any other person 
having possession or control of the motor vehicle, 
at his choice, either quarterly, half-yearly or annu- 
ally, or a licence to be taken out by him for that 
quarter, half-year or year, as the case may be. Sec.7 
would contemplate that if the tax leviable in 
respect of any motor vehicle remains unpaid by 
‘any person liable for the payment thereof, and 
such person, before paying the tax, has transferred 
the ownership of such vehicle or has ceased to be 
in possession or control of such vehicle, the per- 
son towhom the ownership of the vehicle has been 
transferred or the person who is in possession or 
control of such vehicle, shall be liable to pay the 
said tax. The proviso further makes it clear that 
nothing containcd in this section shall be deemed 
to affect the liability to pay the said tax of the 
person who has transferred the ownership or has 
ceased to be in possession or control of such 
vehicle. Therefore, emphasis is laid on the person 
liable to pay tax. In the instant case, the moment 
the financier/petitioner re-possessed the vehicle, 
it intimated the registering authority that the vehicle 
has been kept at the destination by garaging at 
Sundaram Motors, Vijayawada. The financier/ 
petitioner also periodically intimated the regis- 
tering authority about the non-use of the vehicle. 
The financier does not hold the permit and with- 
out the permit, the vehicle cannot be used on road. 
If the vehicle is not put on road, it does not suffer 
tax if such intimation of non-use is made to the 
registering authority as had been done in the 
instant case. 

28. Sec.13 of the Motor Vehicles Taxation Act 
provides that where the vehicle has not been used 
on any public road during the whole of that 
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quarter, half-year, year or life time or a continuous 
part thereof not being less than one month, a 
refund of the tax atsuch rates as may, from time to 
time, be notified by the Government, shall be 
payable on an application made within such 
period as may be prescribed, and the vehicle is 
therefore not subject to tax if it is not used on any 
public road. In the instant case, such non-use of 
the vehicle on road is intimated to the registering 
authority concerned and hence, no tax is payable 
under the Tamil Nadu Motor Vehicles Taxation 
Act, 1974. Therefore, the registering authority/1st 
respondent is bound to issue a fresh Certificate of 
Registration under Sec.51(5) of the Act, without 
insisting upon any tax being paid as demanded in 
its letter every time, in spite of the fact that it is 
informed that the vehicle has not been put on 
public road by the financier/petitioner at any point 
of time from the moment the vehicle is re-pos- 
sessed. 

29. It may be noted that Secs.50 and 51 of the Act, 
no condition is imposed for payment of tax before 
fresh Certificate of Registration is issued under 
Sec.51 of the Act. Reference to Sec.51(5) of the 
Act has already been made. On the other hand, if 
the provisions of Sec.50 of the Act are noticed, the 
said provision is in relation to transfer of owner- 
ship ofvehicle, which contemplates a no objection 
certificate being obtained under Sec.48 of the Act. 
Sec.48(1) and (2) of the Act deals with grant of no 
objection certificate for assigning a new registra- 
tion mark to the vehicle or for entering the par- 
ticulars of transfer of ownership in the Certificate 
of Registration. Therefore, in my opinion, from 
any point of view, the registering authority/1st 
respondent cannot impose any condition for pay- 
ment of tax by the petitioner/financier. 

30. The impugned order of the Ist respondent is 
contrary to the mandatory provisions of Sec.51(5) 
of the Act and therefore, there is no justification 
on the part of the 1st respondent to reject the 
application of the petitioner-company for issue of 
a fresh Registration Certificate: The 1st respon- 
dent has failed to exercise his jurisdiction in grant- ° 
ing fresh Registration Certificate under Sec.51(5) 
of the Act. The 1st respondent is, therefore, 
directed to issuea fresh Registration Certificate in 
respect of the subject hire purchase vehicle within 
four weeks from the date of receipt ofa copy of this 
order either from this Court or on production of 
the same by the petitioner-company so that it will 
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sell the vehicle and appropriate the sale proceeds 
against theamountdueand payable under the hire 
purchase agrcement. In the instant case, the 
vehicle was re-possessed by the pctitioner/finan- 
cier on 17.12.1991 and since then it is in an idle 
condition exposed to vagaries of nature, thereby 
the vehicle is losing its value day by day. If the 
vehicle continues to be in such a condition, it will 
further lose its value and it will not fetch any 
reasonable price satisfying the claim of the peti- 
tioner. It is also against public interest inasmuch 
as if the vehicle is allowed to run after sale, it will 
result in payment of tax and other income to the 
Government. 

31. For the foregoing reasons, the writ petition is 
allowed. However, there will be no order as to 
costs. Time for issuance of fresh Registration 
Certificate four weeks from the date of receipt of 
a copy of this order from this Court or on produc- 
tion of the same by the petitioner-company, which- 
ever is carlier. 


BS. adi Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: K.A.Swami, C.J. and Somasundaram, J. 


W.A.No. 747 of 1993 8th July, 1993. 
Kannadian Kalvai Necr Pasana Vivasayigal Sangam, 
represented by its Secretary, Vecranallur. 

. Appellant 


v. 
The District Collector, Tirunclvcli Kattabomman 
District, Tirunclveliand another ...Respondenis. 


(A) Tamil Nadu Panchayat Act (XXXV of 1958 as 
amended by Tamil Nadu Act XXVII of 1992), 
Secs.115, 116 and 155(4) - Tamil Nadu Panchayat 
Rules, Rule 2 relating to tax on agricultural land - 
Panchayat Union Council not in existence having 
been dissolved - Special Officer appointed, if can 
enhance local cess and local cess charge. 

(B) Interpretation of statutes - Cardinal rules. 
Rule 2 of the Rulcs relating to tax on agricultural 
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land and Sub-sec.(4) of Sec.155 of the Act have to 
be read harmoniously. An interpretation which 
advances the object of the statute must normally 
be preferred. Here, the object of Sec.155(4) of the 
Act is to cnsure that even in the absence of an 
clected Panchayat Union Council, the powers and 
functions or duties of the Panchayat Union Coun- 
cil are performed and discharged by the Officer 
appointed under Sec.155(4) of the Act. With this 
object in view, the statute says that the officer 
appointed under Sec.155(4) can exercise the powers 
and discharge the duties of the Panchayat. Thus, 
forall pui poses, he is the Panchayat Union Coun- 
cil. When such an Officer passes an order on a 
resolution enhancing local cess or local cess sur- 
charge, the law it must be taken that the whole 
Panchayat has passed such a resolution. That being 
so, it is not possible to hold that the Officer 
appointed under Sec.155(4) of the Act is not ina 
position to comply with Rule 2 of the Rules relat- 
ing to take on agricultural jand and as such he is 
compctent to levy or enhance local cess surcharge. 
What applies to exercise of power by the officer ` 
under Scc.115 of the Act equally applies in respect 
of exercise of power by him under Sec.116 of the 
Act. In both the cases it is the Panchayat Union 
Council that has to exercise the power and the 
Officer having becn appointed in place of the 
Panchayat Union Council to exercise the powers 
and discharge the duties of the Panchayat Union 
Council can exercise all the powers of the Pan- 
chayat and as such he can enhance the local cess 
and local cess surcharge. It may also be remem- 
bered that it is one of the cardinal rules of inter- 
pretation that while interpreting a statute, care 
should be taken to ensurcas faras possible that no 
word or a part of a statute is rendered otiose. 

[Paras. 6 and 7] 
Appeal under Clause 15 of the Letters Patent 
against the Order of Bakthavatsalam, J., dated 
5.3.1993 and made in the exercise of the Special 
Original Jurisdiction of the High Court in 
W.P.No.3556 of 1993 presented under Art.226 of 
the Constitution of India to issue a writ of declara- 
tion declaring the respondents hercin had no power 
to enhance the local cess and local cess surcharge 
under Secs.115 and 116 of the Tamil Nadu Pan- 
chayat Act, 1958 amended by Act 28 of 1992 
without preceded by the resolution ofa duly clected 
Panchayat Union Council constituted under the 
Act. 
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K.M.Vijayan, for Appellant. The Judgment of the 
Court was delivered by K.A. Swami, C_J.:- This is an 
appeal preferred against the order dated 5.3.1993 
passed by the learned single Judge in W.P.No.3556 
of 1993. Learned single Judge has rejected the writ 
petition. Therefore, the petitioner in the writ petition 
has come up in appeal. 

2. In the writ petition, the petitioner sought for a 
declaration that the respondents are not entitled 
to enhance the local cess and local cess surcharge 
under Secs.115 and 116 respectively of the Tamil 
Nadu Panchayat Act, 1958, as amended by Tamil 
Nadu Act 27 of 1992, (hereinafter referred to as 
‘the Act’) without being preceded by a resolution 
ofa duly elected Panchayat Union Council consti- 
tuted under the Act. 

3. It is not in dispute that during the period when 
the local cess and local cess surcharge were 
enhanced, the elected Panchayat Union Council 
was not functioning. In exercise of the power 
vested under Sec.155 of the Act, the Panchayat 
Union Council was dissolved by the State Govern- 
ment. An officer of the Government, not below 
the rank of Tahsildar, was appointed to excrcise 
the powers and discharge the duties of the Pan- 
chayat Union Council and of its Chairman. It is 
during this period, the Inspector has enhanced the 
local cess and also the local cess surcharge. Learned 
single Judge has taken a view that as it is offen to 
the officer appointed under Sub-sec.(4) of Sec.155 
of the Act to exercise the powers and discharge the 
dutics of the Panchayat Union Counciland also of 
its Chairman, he could also exercise the power 
under Secs.115 and 116 of the Act and enhance the 
local cess and also the docal cess surcharge. 

4. Before us, learned counsel for the appellant has 
not made any grievance about the power of the 
officer appointed under Sec.155(4) of the Act to 
enhance the local cess as, according to him, Sec.115 
empowers the officer appointed under Sub-sec.(4) 
of Sec.155 of the Act to exercise such power. The 
only gricvance made before us is that during the 
interregnum from the date of dissolution of Pan- 
chayat Union Council and until the Panchayat 
Union Council is elected, the officer appointed 
under Sec.155(4) of the Act has no power to 
enhance the local cess surcharge. Elaborating this 
contention, learned counsel points out that the 
expression used in Sec.116 is ‘may’ and the Rules 
framed under the Act as to imposition of tax on 
agricultural land, as incorporated in the Schedule 
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to the Rules framed under the Act, a resolution is 
required to be passed by the Panchayat Union i 
Council in a meeting specially convened for that 
purpose and supported by not less than one halfof 
the sanctioned strength of the Panchayat specify- 
ing the purpose for which, the rate at which and 
the period for which the tax is to be levied. Hence, 
it issubmitted thatas the Panchayat Union Coun- 
cil is not in existence, as it is dissolved by the State 
Government under Sec.155(1) of the Act, Rule 2 
of the Rules relating to tax on agricultural land 
cannot at all be complied with. Therefore, the 
officer appointed under Sec.155(4) of the Act has 
had no authority to enhance the local cess sur- 
charge. 
5. We are of the view that these two contentions 
cannot be accepted. Firstly, it is relevant to notice 
that Sec.155(4) of the Act specifically empowers 
the Inspector to appoint an officer under Sec.155(4) 
of the Act, not below the rank of Tahsildar. Such 
officer is, as per Sub-sec.(4) of Sec.155 of the Act, 
empowered to exercise the powers and discharge 
the duties of the Panchayat Union Council. 
Sec.155(4) of the Act reads thus: 
“During the interval between the dissolution 
and the reconstitution of a Panchayat union 
council, the Inspector may appointa personto - 
exercise the powers and discharge the duties of 
the Panchayat Union Council and of its chair- 
man.” 
The rule is unambiguous. It is very clearly worded. 
In specific terms it empowers such officer to exer- 
cise the powers and discharge the duties of the 
Panchayat Union Council and ofits Chairman. No 
doubt, Rule 2 of the Rules relating to tax on 
agricultural land incorporated in the Schedule to 
the Rules relating to assessment and collection of 
taxes states that every proposal for the levy of the 
tax shall be submitted to the Revenue Divisional 
Officer through the Panchayat Extension Officer 
and the Revenue Divisional Officer shall forward 
it to the sanctioning authority. The rule further 
states that every proposal shall be accompanied by 
a resolution of the panchayat passed at a meeting 
specially convened for the purpose and supported 
by not less than one halfofthesanctioned strength 
of the panchayat specifying the purpose for which, 
the rate at which, and the period for which the tax 
is to be levied, and a statement showing the 
receipts and charges under the various heads of 
account for the three years preceding the year in 
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which the proposal is made. The remaining por- 
tion of the rule is not relevant for our purpose. 
Rule 2 relating to tax on agricultural land and Sub- 
sec.(4) of Sec.155 of the Act have to be read 
harmoniously. An interpretation which advances 
the object of the statute must normally be pre- 
ferred. Here the object of Sec.155(4) of the Act is 
to ensure that even in the absence of an elected 
Panchayat Union Council the powers and.func- 
tions or duties of the Panchayat Union Council 
are performed and discharged by the officer 
appointed under Sec.155(4) of the Act. With this 
object in view, the statute says that the officer 
appointed under Sec.155(4) can exercise the powers 
and discharge the duties of the Panchayat. Thus, 
forall purpose he is the Panchayat Union Council. 
When such officer passes an order or a resolution 
enhancing local cess or local cess surcharge, in law 
it must be taken that the whole Panchayat has 
passed such a resolution. That being so, it is not 
possible to hold that the officer appointed under 
Sec.155(4) of the Actis not ina position to comply 
with Rule 2 of the Rules relating to tax on agricul- 
tural land and as such he is incompetent to levy or 
enhance local cess surcharge. 

6. It is the submission made by learned counsel 
that as far as local cess is concerned, the officer is 
competent to increase it. This goes to support the 
view we have taken above in respect of local cess 
surcharge because increase of local cess has also to 
be done by the Panchayat Union Council. Learned 
counsel submits that as Sec.115 uses the expres- 
sion ‘shall’, the officer appointed under Sub-sec.(4) 
of Sec.155 of the Act is entitled to increase the 
local cess. What applies to exercise of power by the 
officer under Sec.115 of the Act equally applies in 
respect of exercise of power by him under Sec.116 
of the Act. In both the cases, it is the Panchayat 
Union Council that has to exercise the power and 
the officer having been appointed in place of the 
Panchayat Union Council to exercise the powers 
and discharge the duties of the Panchayat Union 
Council can exercise all the powers of the Pan- 
chayat and as such he can enhance the local cess 
and local cess surcharge. 

7. The further submission of learned counsel is 
that the expression ‘may’ used in Sec.116 of the 
Act makes all the difference, because it is open to 
the Panchayat Union Council to enhance or notto 
enhance. Learned counsel submits that as there is 
a discretion vested in the Panchayat Union 
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Council and such discretion can be exercised only 
when there is an elected Panchayat Union Council 
in office, the officer appointed under Sec.155(4) 
ofthe Act is not expected to exercise the discretion 
which an elected council is expected to exercise. 
This submission overlooks the very provisions 
contained in Sec.155(4) of the Act, which as 
already pointed out empowers the officer to exer- 
cise all the powers of the Panchayat and discharge 
all the duties of the Panchayat Union Council and 
of its Chairman. In this regard, it may also be 
remembered that it is one of the cardinal rules of 
interpretation that while interpreting a statute 
care should be taken to ensure as far as possible 
that no word or a part of a statute is rendered 
otiose. Thus it follows that it is not possible to 
accept the interpretation put forth by learned 
counsel on Sec.155(4) of the Act and Rule 2 of the 
Rules referred to above. Hence, it is rejected. 


. & In the facts and circumstances of the case, we 


hold that the view taken by the learned single~ 
Judge is correct. We see no ground to admit the 
appeal. Accordingly, the appeal is dismissed. 

B.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamani, JJ. 


App.No.5 of 1986 16th June, 1993. 
A.Rukumani and another — ...Appellants 
v. 

V.Gopalaswamy and another ... Respondents. 


Adverse possession - Proof of acts of possession - 
Whether should cover every moment of requisite 
period - Requirement to establish adverse posses- 
sion - Vendor - In open, continuous and uninter- 
rupted possession - On the basis of void sale deed 
whether title can be acquired. 

It has been pointed out in Kuppuswami Odayar v. 
Murugayyan, 84 L.W. 120, it is not necessary in 
order to establish adverse possession that the 
proof of acts of possession should cover every 
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moment of the requisite period. Though the pos- 
session be not proved to have continued every 
quarter, month or year, yet, ordinary possession 
will be sufficient if the distance is not great. The 
fact of possession may be continuous though the 
several acts of possession are at considcrable inter- 
vals. The classical requirement to establish 
adverse possession is that the possession should 
be nec vi nec clam nec precario. Here the posses- 
sion on the part of the respondent is sufficiently 
overt and without any attempt at concealment so 
that the person against whom time is running 
ought, if he exercised due vigilance, to be awarc of 
what is happening. Even if it is assumed that Ex.B- 
2sale deed is void, in view of the evidence showing 
that the vendors are in open, continuous and 
uninterrupted possession and enjoyment of the 
land since 1954, they have acquired title by adverse 
possession. [Paras. 4 & 10] 
Cases referred to: 


Kuppuswami Udayar v. Murugayyan, 84 L.W. 120. 


[Para. 4] 

A.P.Thakur v. Kamal Singh, A.I.R. 1966 S.C. 605: 
(1966)1 S.C.A. 35: 1966 B.L.J.R. 147: 1966 S.C.D. 
485: (1966)1 S.C.R. 758. [Para. 4] 
Venkatsubramania v. Sivagurunatha, A.I.R. 1938 
Mad. 60. [Para. 9} 

Nawab Sadiq Ali Khan v. Jai Kishori, 55 M.L.J. 88: 
ALR. 1928 P.C. 152: 26 A.L.J. 685: 47 C.L-J. 628: 
32 C.W.N. 874: 109 I.C. 387: 28 L.W. 17:30 B.L.R. 
1346. [Para. 11] 

Appeal against the decree of the Court of the 
Principal Subordinate Judge, Coimbatore, dated 
31.7.1984 in O.S.No.1501 of 1980. 

S.Srinivasan, for Appellants. 
R.Sundaravaradan, Senior Counscl for 
MIs.R.Nandakumar, S.Gopalarathinam, for 
Respondent No.1. 

A.S.Jeevarathinam and P.Jagadeesan, for Respon- 
dent No.2. 

The Judgment of the Court was delivered by 
Thangamani, J.:- Appellants are the plaintiffs in 
O.S.No.1501 of 1980 on the file of fearned Princi- 
pal Subordinate Judge of Coimbatore. They are 
the daughters of one Krishnama Naidu and his 
wife Papammal alias Thulasiammal. Onc 
P.K.Venugopal is their brother. In 1938 Krish- 
nama Naidu was convicted by the Sessions Court, 
Coimbatore on a murder charge and he was hanged. 
It is the case of the appellants that the suit prop- 
erty measuring acres and 36 cents in Survey No.4, 
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Goodalore village is their ancestral lands. After 
the death of their father, they inherited the same, 
as his legal heirs. Respondents are their distant 
dayathies. Since the two sisters were married, 
their younger brother P.K. Venugopal was mostly 
remaining with the respondents and cultivating 
the lands with their assistance. He was treated as 
onc among the members of the respoment’s family. 
From 1978 his whereabouts were not known. The 
appellants suspect some foul play on the part of 
the respondents in the disappearance of their 
brother. Now the appellants have come to know 
that their brother is no more. On account of long 
separation from her only son, their mother 
expired on 7.5.1979. It appears that the respon- 
dents have managed to obtain Ex.B-2sale deedon 
21.4.1954 in their favour in respect of the suit 
property by the exercise of fraud and undue influ- 
ence on their brother. Their brother was born only 
on 28.7.1936 and so he was a minor when Ex.B-2 
was purported to have been executed on 21.4.1954. 
The said deed of sale is void ab initio. The appel- 
lants understand that the respondents have taken 
the signature of Venugopal when he was not in a 
mood to understand and without informing its 
contents to him. The consideration for the sale is 
a paltry sum of Rs.10,500 while the suit property 
was worth more than Rs.2,00,000in 1954. Itis now 
worth more than Rs.15,00,000. The appellants 
came to know of the sale deed only on 27.12.1979 
after sccing the paper publication Ex.A-5. Hence 
the suit to declare that Ex.B-2 sale deed is nu/l and 
void and that the suit lands belong to the joint 
family of the appellants and to direct the respon- 
dents to deliver possession of the property to 
them. 

2. The respondents pleaded that the suit property 
is agricultural lands. Since the Hindu Women’s 
Rights to Property Act 18 of 1937 did not apply to 
agricultural lands, on the death of Krishnama 
Naidu in 1938 Venugopal became entitled to the 
same as the sole surviving coparcener. Neither 
widow Thulasiammal nor the appellants inherited 
any right in the suit property. Thulasiammal had 
only a right of maintenance. On 21.4.1954 he sold 
thesuitland to the respondents for Rs.10,500. Out 
of the sale price a sum of Rs.5,000 was retained by 
the respondents for which they executed a mort- 
gage deed in favour of Venugopal. The mortgage 
amount also carricd interest. On 1.12.1954 
Venugopal executed the original of Ex.B-45 
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maintenance dced in favour of his mother. After 
the death of their father Krishnama Naidu, the 
appellants were not enjoying the suit property. 
Venugopal was always living with his mother in 
the village. That the respondents are responsible 
for the long absence of Venugopal from the vil- 
lage, that he was encouraged to remain with them 
and that Ex.B-2 was obtained by the exércise of 
fraud or undue influence are false. Ever since the 
purchase on 21.4.1954 the respondents are in 
uninterrupted possession of the property in their 
own right. Venugopal was born on 4.11.1935 and 
hence he was sui juris on the date of Ex.B-2. 

3. The trial Court has held that Venugopal the 
vendor under Ex.B-2 was born on 28.7.1936 and 
hence Venugopal could not have conveyed valid 
title in favour of the respondents under the same. 
However, it upheld the claim of the defendants 
that they have perfected title to the suit property 
by adverse possession. Accordingly it granted only 
the declaration that Ex.B-2 is null and void and 
dismissed the suit in other respondents and 
directed parties to bear their respective costs. 
Aggrieved by the said decision, the plaintiffs have 
come forward with this appeal. 
4.Sri.S.Srinivasan, learned counscl for the appel- 
lants assailed the finding of the trial court regard- 
ing adverse possession. Payment of kist by the 
respondents under Exs.B-8 to B-17 is one of the 
factors relied on by the trial court in holding that 
possession of the suit land remain with the 
respondents. Of these kist receipts Ex.B-17 has 
come into existence subsequent to the suit. The 
other kist receipts are for the years 1965, 1967, 
1968, 1971, 1972, 1974, 1978 and 1979. Learned 
counsel for the appellants submitted that these 
Kist receipts are not sufficient to establish con- 
tinuous possession for the statutory period. There 
is no proof that respondents were in possession 
for the years which are not covered by the kist 
receipts. It is true that the evidence of the first 
respondent as D.W.1 is only to the effect that he 
has paid kist to the suit land under Exs.B-8 to 
B-17. And he does not speak about his payment of 
kist for the remaining ycars. But as it has been 
pointed out in Kiippuswami Udayar v. Murugayyan, 
84L.W. 120, itis not necessary in order to establish 
adverse possession that the proof ofacts of posses- 
sion should cover every moment of the requisite 
period. Though the possession be not proved to 
have continued every quarter, month or ycar, yet, 
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ordinary possession will be sufficient if the dis- 
tance he not great. The fact of possession may 
continuous though the several acts of possession 
are at considerable intervals. In A.P. Thakur v. 
Kamal Singh, A.I.R. 1966 S.C. 605: (1966)1 S.C.A. 
35: 1966 B.LJ.R. 147: 1966 S.C.D. 485: (1966) 
S.C.R. 758, the Apex Court has held that ifa thing 
ora State of things is shown to exist, an inference 
of its continuity within a reasonably proximate 
time both forwards and, in appropriate cases, back- 
wards, may be drawn under Sec.114, Evidence Act. 
So Exs.B-8 to, B-16 do indicate that possession 
remained with the respondents at any rate from 
1965. 

5.D.W.1 further states that at the time of purchase 
the suit property was only a dry land. From the 
date ofsale it is in their enjoyment. Subsequent to 
their sale they got the land levelled by using a 
4YDALTET .They have dug two wells therein 
and effected improvements. He had applied for 
purchase of explosives for the purpose of digging 
the well. Ex.B-18 is the licence granted to D.W.1 
for possession of gun powder and other explosives 
in this connection on 16.8.1975. 

6. It is the evidence of D.W.1 that they have ` 
installed electric motor pump sets in the two wells 
in the land. The relevant service connection numbers 
1030 and 249 stand in their names. They alone 
have been praying the elcctric bill as per Exs.B-19 
to B-45. These are receipts for the period from 
15.7.1964 onwards. Of these receipts Exs.B-43 to 
B-45 have comc into existence after the institution 
of the suit. The other receipts go in support of the 
version of the respondents that they are in enjoy- 
ment of the land by paying electricity consump- 
tion charges for the motors in the wells therein 
from 1964 to 1977. Learned counscl for the appel- 
lants pointed out that since under Ex.B-18 the 
respondents have purchased the explosives onlyin 
1975, they could have dug the well onlyin that year 
and so they could not have instalicd electric 
motors prior to 1975. And so no importance could 
be attached to the current bills Exs.B-19 to B-37 
which are for the period from 1964 to 1969. Though 
at the first blush there appcars to be some sub- 
stance in this argument, a close scrutiny of the 
records would reveal that there is no merit in it. 
Ex.B-19 positively points out that in 1964 there 
was a well in existence in the suit land. So the 
explosives purchased as per Ex.B-18 could only be 
for, the purpose of deepening of the well. In any 
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event there is no cross examination of D.W.1 on 
his evidence relating to payment of electricity 
charges under the bills referred to above. 
7.D.W.1 states in the witness box that he entered 
into Ex.B-46 agreement with the Government on 
24.9.1969 for the purpose of supplying seeds. That 
he has undertaken to raise cotton in the suit field 
and supplyseeds under this document isan indica- 
tion that he was cultivating the same in 1969. 

8. D.W.1 further deposes that he is running a 
Model Farm. He is a Member of the Research 
Council of Tamil Nadu Agricultural University. 
Ex.B-51 is the certificate issued to him‘in this 
connection. Many used to visit his Model Farm. 
Ex.B-52 is the entry recorded in 1977 in the Reg- 
ister supplied by the Government for this pur- 
pose. The visitor to the Model Farm has recorded 
his appreciation in Ex.B-52. No doubt there is no 
intrinsic material to show that this relates to the 
suit property. However, in the absence ofany cross 
examination on this aspect, the testimony of D.W.1 
remains unchallenged. 

‘9, We also find from Ex.B-47 dated 1.12.1954 that 
the respondents herein have executed a mortgage 
deed in favour of Venugopal over the suit prop- 
erty and the mother has been directed to collect 
interest of Rs.350 due on the date annually for her 
maintenance. As per Ex.B-48 Thulasiammal has 
relinquished her maintenance right after receiv- 
ing Rs.1,000 from Venugopal on 29.7.1959. 
Under the original of Ex.B-49 Venugopal has 
made over his mortgage right in this property in 
favour of one Ramakrishna Naidu on 6.8.1959. 
And Ex.B-50 discloses that on 15.9.1959 petition 
under Sec.83 of the Transfer of Property Act was 
filed in the Court of District Munsif, Coimbatore 
by the mortgagors the respondents herein against 
Venugopal the mortgagee and Ramakrishna Naidu 
his assignee. These documents indicate that 
Venugopal as well as his mother have acknowl- 
edged the title of the respondents to the suit 
property and the latter dealt with the sameas their 
own to the knowledge of the mother and son. No 
doubt, learned counsel for the appellants con- 
tended that the respondents have not chosen to 
file any document to show that Patta has been 
changed in their names. Nor they have produced 
Adangal Extract to prove their cultivation ofland. 
However, in view of the overwhelming evidence 
referred to above, we do not think that the non- 
production of Patta and Adangal Extract belies 
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the claim of the respondents. Further, as it has 
been rightly observed by the trial Court, even 
though P.W.1 states in the witness box that they 
were in enjoyment of the suit property till the 
death of their mother in 1979, they have not pro- 
duced any record to substantiate this version. P.W.2 
has not spoken anything in her evidence on this 
aspect. The classical requirement to establish adverse 
possession is that the possession should be nec vi 
nec clam nec precario. Here the possession on the 
part of the respondents is sufficiently over and 
without any attempt at concealment, so that the 
person against whom time is running sought if he 
exercises due vigilance, to be aware of what is 
happening. Even if it is assumed that Ex.B-2 sale 
deed is void, in view of the evidence showing that 
the vendors are in open continuous and uninter- 
rupted possession and enjoyment of the land since 
1954, they have acquired title by adverse posses- 
sion. In Venkatsubramania v. Sivagurunatha, A.LR 
1938 Mad. 60, a Division Bench of this Court has 
held that adverse possession of an alienee dates 
from the moment the alience is without lawful 
title. That time is, in the case of a void transfer, the 
date of the transfer. So, we find no reason to differ 
from the finding of the trial Court on this aspect. 
10. The next important question relates to the age 
of Venugopal on the date of execution of Ex.B-2. 


' The appellants have based their claim on the 


ground that their brother P.K. Venugopal was a 
minor when Ex.B-2 the sale deed dated 21.4.1954 
relating to the suit property came into existence. 
They pressed into service Ex.A-12 the Register of 
Admissions and Withdrawals (for use in Elemen- 
tary Schools) maintained by the District Board 
Basic School, Narasimhanaicken Palayam, Coim- 
batore Taluk in support of their contention that 
their brother was born on 28.7.1936. They also rely 
upon Ex.A-13 the certificate issued by the Head- 
master of the said school on 7.1.1980 which reads 
that the date of birth of K. Venugopal as recorded 
in the school Admission Register is 28.7.1936. 
P.W.3 Balakrishnan the Headmaster of theschool 
from 1979 onwards speaks about Ex.A-13 certifi- 
cate issued by him. Since his evidence is only to the 
effect that the certificate was given as per the entry 
found in Ex.A-1Z Register, we have now to scruti- 
nize the same for the purpose of arriving at the 
conclusion. In Ex.A-12 Register serial number 34 
is the entry relating tò Venugopal son of Krish- 
nama Naidu of Pudu Palayam, In this his date of 


602 


birth is given as 28.7.1936. Learned counsel for the 
respondents points out that there is overwriting in 
figure ‘6’ and so it is not possible to hold with 
certainty that the year of birth is 1936. The other 
entries in this register indicate that Venugopal 
left the school on 7.6.1944 when he was in the V 
Standard. And he was admitted in the school on 
10.6.1941 in the I Standard. So he had studied 
three years in the school. Had his date of birth 
been 28.7.1936, he would have completed five 
years on 28.7.1941. Learned counsel for the 
respondents submitted that unless he had com- 
pleted five years, he would not have been admitted 
in the I Standard as per Educational Rules. So, it 
is likely that the date of birth 28.7.1936 given in 
Ex.A-12 is not correct. P.W.3 Headmaster admits 
in cross examination that a pupil should have 
completed five years for admitting him in the 
Elementary School. If he is less than five, the 
admission could be made with the written sanc- 
tion of Deputy Inspector of Schools. Venugopal 
had not completed five years when he was admit- 
ted in the school on 10.6.1941 as per Ex.A-12 
Register. There is no record in their school to 
show whether the permission of the Deputy 
Inspector of Schools was obtained for him. In case 
astudentis admitted with such permission of Dep- 
uty Inspector of Schools, the Register of Admis- 
sions and withdrawals should contain records 
relating to the same. There is no such endorse- 
ment in Ex.A-12. The orders passed by Deputy 
Inspector of Schools on this aspect are permanent 
records. Had there been any application from the 
Headmaster to the Deputy Inspector of Schools 
seeking exemption of age limit for the student and 
the consequential order, both the applications 
and the orders would be available in the Office of 
the Deputy Inspector of. Schools. In their school 
no application seeking exemption for Venugopal 
is available. P.W.4 Sundaresan is the Deputy 
Inspector of Schools, Coimbatore East. He has 
produced Ex.A-24 the proceedings of the Direc- 
tor of Public Instructions, Madras dated 18.4.1963. 
In this the Director of Public Instructions has 
drawn the attention of the Officers ‘to 
G.O.Ms.No.1296, Education, dated 16.6.1960. This 
reads that first admissions are made direct to 
higher standards without reference to a corre- 
spondingly higher minimum age. The minimum 
age for voluntary admission in the first standard 
shall continue to be five plus. And it is not clear 
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from his evidence whether in 1941 the Education 
Rules wereso strict that a student before complet- 
ing five years age could not have been admitted in 
the first standard. However, there is no convincing 
explanation on the overwriting which is visible 
even to naked eye in the figure ‘6’ found on the 
date 28.7.1936 appearing in column 9 of Ex.A-12. . 
11. On the other hand, the respondents rely on 
Ex.B-7 which is the certificate of Birth ‘issued 
under Registration of Birth and Death Act 1969 
by the Sub Registrar, Periyanaicken Palayam. This 
discloses that a male child was born on 4.11.1935 
to Krishnama Naidu and Thulasiammal of Pudu 
Palayam. Ex.B.58 is the certified copy from the 
Register of Admissions and withdrawals main- 
tained by the Board Middle School, Idigarai. This 
reads that Venugopal of Puduppalayam was 
admitted in Class IV and he left the school on 
29.10.1948, He was studying in First Form at the 
time of leaving the school. The date of birth is 
given as 28.7.35. This extract further discloses that 
the pupil came from Board Elementary School, 
Narasimhanaicken Palayam. And we have already 
seen that as per Ex.A-12 Venugopal was studying 
in District Board Elementary School, Narasimha- 
naicken Palayam till 1941. The entry further reads 
that the pupil left the school in order to join Board 
Middle School, Idigarai. P.W.1 states in her evi- 
dence that her brother left District Board Ele- 
mentary School, Narasimhanaicken Palayam in 
1944. Then he attended Idigarai School for two or 
three days. Since there was no seat, he was stopped 
from going to the school. Evidently the intrinsic 
recitals found in Ex.B-58 belies the later part of 
her version. Instead, the former portion of her 
evidence supports the case of the respondents that 
Venugopal studied in Idigarai Board School for 


` someyears. Thatin this extract Ex.B-58 the dateof 


birth is given 28.7.1935 lends credence to the view 
thatinall likelihood the date has been corrected as 
28.7.1936 in Ex.A-12. And in view of the fact that 
there is no convincing evidence to connect Ex.B- 
7 with P.K.Venugopal, no importance need be 
attached to that birth extract. Further we find 
from Ex.A-19 that on 16.9.1937 a male child was 
born to Krishnama Naidu son of Vara. Rangappa 
Naidu and Thulasiammal. The first defendant as 
D.W.1 denies in cross examination that the par- 
ents mentioned in Exs.A-19 and B-7 are different. 
He also denies the suggestion that on 16.9.1937 
another male child was born to the parents of the 
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appellants. So, we are not in a position to hold 
- with certainty that ExB-7 relates to P.K. Venugopal. 
Inanyevent, as it has been held in Nawab Sadiq Ali 
Khan v. Jai Kishori, 55 M.LJ. 88: A.LR. 1928 P.C. 
152: 26 A.LJ. 685: 47 C.LJ. 628: 32 C.W.N. 874: 
109 I.C. 387: 28 L.W. 17: 30 B.L.R. 1346, where a 
deed is executed bya person who alleges himselfto 
bea major at the time of execution, under Sec.101 
of the Evidence Acta heavy burden rests upon him 
or his representatives when they set up the 
defence of minority. When we proceed on the 
basis of Ex.B-58 it is seen that P.K. Venugopal had 
attained majority when he executed Ex.B-2 sale 
deed on 21.4.1954. Even otherwise since the 
appellants have failed to discharge by convincing 
evidence that Venugopal was a minor at that time 
they have to fail. Sowe find no merit in this appeal. 
12. Inthe result, the appeal is dismissed with costs. 


BS. 


Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamani, JJ. 


_ App.No.462 of 1979 8th July, 1993. 
Mjs.Phonix Enterprise Co. Ltd., Hongkong and 
another ...Appellants 


v. 
Union of India represented by Joint Director of 
Food, Madras-1 and others ... Respondents. 


Contract Act (IX of 1872), Sec.230 - Agent signing 
in landing certificates as agent - Letters written by 
agent not disclosing name of principal - Written 
statement also not showing real owner - Claim 
Officer under agent - Deposing that only after 
enquiries the agent knew who the owner was - Agent, 
ifcan be made liable for loss and damages independ- 
ently of owner. : 

Admittedly the fourth defendant never disclosed 
its principal. Even in the Written statement, the 
owner is shown as Eastern Glory Enterprises and 
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not the second defendant. In the landing certifi- 
cates under Exs.A-24 and A-28, the fourth defen- 
danthassimplysigned as theagent Even in Exs.A- 
30 and A-32 (letters written by the fourth defen- 
dant), the name of the principal has not been 
disclosed. It has already been mentioned that the 
two documents merely mention that the carrier 
was not responsible. In the cross-examination, 
D.W.2 (Claim Officer under the 4th defendant) 
states that he does not know who the owner of the 
ship is and that the fourth defendant did not 
disclose the name of the owner of the ship to the 
second plaintiff. Significantly, he has disclosed 
that after this suit, the fourth defendant made 
enquiries and ascertained as to who was the owner 
and that the owner was in foreign country. In these 
circumstances, the fourth defendant cannot claim 
that it is not liable by virtue of the first part of 
Sec.230 of the Contract Act. [Para. 13] 
Cases referred to: 

Food Corporation of India, Tuticorin v. The Pros- 
perity Steamership Company, (1977)1 M.L-J. 278. 
[Para. 10] 

Mjs.Thakur Shipping Co. Ltd. Bombay v. Food 
Corporation of India, A.I.R. 1983 Mad. 105. 
[Para. 11] 

Appeal against the decree of the Court of the 
Principal Subordinate Judge, Cuddalore, dated 
9.111977 in O.S.No.75 of 1976. 

The Judgment of the Court was delivered by 
Srinivasan, J.: Defendants 2 and 4 have preferred 
this appeal against the decree passed by the Prin- 
cipal Subordinate Judge, Cuddalore, for a sum of 
Rs.62,012.25 with interest thereon at 6% per annum 
from the date of plaint till the date of realisation. 
The suit was dismissed as against defendants 1 and 
3. 

2. The case of the plaintiffs is this: The first defen- 
dant is the owner Disponent and/or carriers and as 
such is interested in the vessel viz., “orient glory”. 
The second defendantis the carrier of goods bysea 
and also the ship owner. The third defendant is the 
agent of the second defendant in Japan. The fourth 
defendant is the agent of the second defendant in 
India. Aconsignment of 1,70,000 bags of urea of a 
total weight of 85,58,140 kilos was shipped unde? 
four bills of lading marked as Exs.A-35 to A-38 at 
China, Japan, in the vessel ‘orient glory’ to dis- 
chargeat the Indian ports. The port of discharge is 
Cuddalore. The ship arrived in Indian port and 
unloading began on 3.3.1975. Itwas concluded on 
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12.3.1975. But, even that date, a provisional claim 
was made on behalfof the plaintiffs by their agents 
on the ground that the goods were damaged and 
there was a short delivery. The claim was rejected 
by the fourth defendant for itself and on behalf of 
the second defendant. It was found ona survey by 
the plaintiffs that there was a not shortage of 3 
Metric Tons. The cost worked out to Rs.61,398.27. 
and adding 1% thereof as insurance charges, the 
total loss was Rs.62,012.25. Thus, the suit was filed 
for recovery of the said amount as according to the 
plaintiffs, all the four defendants are liable to 
make good the loss. 

3. Defendants 1 and 3 remained ex parte.. The 
fourth defendant filed a written statement which 
was adopted by the second defendant. The case set 
out in the written statement is as follows:- The 
second defendant is only the operation manager 
of the ship and the fourth defendant is its agent. 
Thesecond defendant is notowner oftheship and; 
therefore; no liability is attached: to the second 
defendant or its agent the fourth defendant.. The 
third defendant is the agent of the second defen- 
dant in Japan and the ship was chartered by the 
first defendant under a charter party agreement 
dated 1.2.1975 entered between the first defen- 
dant and Far East Corporation Private Limited, 
Hong Kong, who acted as the agents of the owner 
of the ship. Any dispute should be settled only by 
arbitration in accordance with the clause in the 
charter party. The vessel was responsible, if at all, 
Only for the number of bags shown in the Bills of 
Lading and not for the weight or the quantity or 
quantity or the contents thereof. The initial hatch 
Survey conducted by the Port officer immediately 
on arrival of the ship at the Cuddalore Port 
revealed that the entire cargo of 1,70,000 bags of 
urea were well stowed, trimmed and dunnaged 
and there was no damage to the cargo and there 
was no sign of any water inside the hatches. The 
certificate of completion of discharge, jointly signed 
by the plaintiffs, their clearing agents, the fourth 
defendant and the Master of the ship showed that 
the entire cargo was discharged and there were no 
ship sweepings or other gunny bags left or lying in 
the ship, and that there was no Shortage. There 
was no possibility of any part of the cargo having 
been lost or pilfered while in the custody of the 
vessel upto the discharge from the vessel. There 
was every possibility of the contents of the bags 
being spilled out while the bags were being hauled 
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up by rope slings from the holds of the vessel and 
while being lowered into the boats and subse- 
quently carried by the boats to the shore and after 
being unloaded from the barges being carried and 
stacked onshore. There was excessive use of books 
by thestevedore labourers employed by the plain- 
tiffs agents and the samewas the subject matter of 
numerous complaints in writing by the fourth 
defendant as well as by the Master of the ship. On 
account of such indiscriminate use of hook, there 
was lotof spillage ofcargo due to the tearing of the 
bags by the hooks. Further, the use of rope slings 
also resulted in the bags getting busted at the time 
of discharging into the barges kept alongside the 
ship. There was gross negligence in handling the 
cargo by the plaintiffs agents and as many as 601 
bags of urea were lost over board into thesea in the 
course of discharge. There was also extra-ordinary 
delay of two months in conducting the survey. 
Thus, defendants 2°'and 4 cannot be made liable, 
particularly after the delivery was completed. 

4. The trial court after considering the evidenceon 
record, held that the second defendant was the 
owner of the ship and the fourth defendant was the 
agent of the second defendant. The trial court 
found that there was no negligence on the part of 
the plaintiffs’ agents who cleared the goods. It was 
held that hooks were not used while unloading the 
cargo and the rope slings did not cause damage to 
the bags. It was also found by the trial court that 
the fourth defendant was an agent of the undis- 
closed principal and it was actively representing 
the second defendant with the result that it was 
also liable. Consequently, the trial court held that 
defendants 1 and 3 were not liable and defendants 
2and 4 were liable to make good the loss caused to 
the plaintiffs. In the result, a decree was passed. 
5. In this appeal, learned counsel for the appel- 
lants contends that the second defendant was only 
an operation manager and not the owner of the 
ship. There is no evidence on record to prove that 
the second defendant was an operation manager. 
The second defendant has not chosen to produce 
any record whatever to that effect. What all we 
have in evidence in the ipso dixit of D.W.2, who is 
Claims Officer in the fourth defendant concerned. 
Apart from his oral evidence, there is nothing on 
record to show that the second defendant was an 
Operation Manager. Ex.A-30 is a reply given by 
the fourth defendant to the Nagapattinam Import 
and Export Corporation, the clearing agents of 
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the plaintiffs on 22.7.1975. While refuting the 
claim of the plaintiffs’ agents that defendants 2 
and 4 were liable for damages, the fourth defen- 
dant did not choose to put forwarda claim that the 
second defendant was only an Operation Manager 
and not the owner of the ship. In that letter it was 
onlystated that the carrier was not responsible for 
the lost over board bags since the carrier’s respon- 
sibility ceased when once the cargo left the ship 
tackles. Thus, the fourth defendant admitted ina 
way that the second defendant was the carrier and 
not merely an Operation Manager of the ship. 
Similarly, in Ex.A-32 dated 26.9.1975, there was 
no plea that the second defendant was an Opeta- 
tion Manager. On the other hand, the second 
defendant was referred to in that letter also as 
carrier. However, there is positive evidence against 
the plea raised by the second defendant to show 
that it is the owner of the ship. Ex.A-24 is a 
certificate of Completion of Discharge issued by 
the master of the ship. At the bottom of the 
certificate, the Master of the ship has signed and 
affixed the seal of Phoenix Enterprises Co., Ltd., 
Hong Kong, the second defendant. On behalf of 
the fourth respondent, its representative has signed 
the said certificate. Similarly in Ex.A-25, the master 
of the ship has signed and the seal of the second 
defendant has been affixed. There is no explana- 
tion in the evidence of D.W.2 as to how the seal of 
the second defendant is affixed by the master of 
the ship when it is their case that the second 
defendant is only an Operation Manager. More 
than these two documents, there is clinching evi- 
dence in Ex.B-4, an office copy ofa letter produced 
by D.W.2. No doubt the contents of the letter are 
not accepted by the court below, as the document 
has been produced at late stage and there is con- 
siderable suspicion surrounding the document. 
We will deal with that aspect of the matter at the 
relevant stage. But, for considering this point, 
there ts an admission in the letter whicl’shows that 
the second defendant is the owner of the ship. 
Ex.B-4 is typed of the letter head of the second 
defendant. Itis addressed to thesecond plaintiff. It 
is signed by the chicf officer of the ship. A copy is 
marked to the second defendant and within brack- 
ets it is described “The Owners”. Another copy is 
marked to the fourth defendant and within brack- 
ets it is described as “Agent”. Thus, the document 
produced by the fourth defendant itselfshows that 
the second defendant is the owner of the ship and 
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not merely Operations Manager. We have no 
hesitation in rejecting the case of the appellants 
that the second defendant was only Operations 
Manager. 

6. The next contention of learned counsel for the 
appellants is that at the time of unloading, the 
plaintiffs’ agents were using hooks which caused 
the tearing ofthe bags resulting in heavy spilling of 
the cargo. There is no evidence with regard to this 
aspect of the matter excepting that of D.W.2. In 
support of his evidence, Ex.B-4 has been pro- 
duced. D. W.2 has been cross-examined with refer- 
ence to Ex.B-4. In one place he says that the Chief 
Officer of the ship gave Ex.B.4 to him during the 
course of operation and these Ex.B-4 is not a copy 
teceived by the fourth defendant. According to his 
version, the said copy has been sent to the owner. 
Immediately thereafter, he adds that Ex.B-4 was 
brought from Hong Kong. He also admits that 
there is no evidence to show that Ex.B-4 was sent 
to the second plaintiff. Later, he States in the 
cross-examination itself that Ex.B-4 is the copy 
sent to the fourth defendant for its file. Thus, he is 
giving contradicting versions regarding Ex.B-4. 
The Court below is right in rejecting Ex.B-4 as 
evidence of the user of hooks by plaintiffs’ agents. 
The only purpose for which Ex.B-4 has been pro- 
duced by the fourth defendant is to establish its 
version that the plaintiffs’ agents-were using hooks 
while unloading the cargo from the ship. The 
document has not been proved to be true. Hence, 
no reliance can be placed thereon. Apart from that 
document, there is no other document to show 
that the defendants were making complaints as 
against the use of hooks. The plea of the defen- 
dants is that they were repeatedly complaining in 
writing as against the plaintiffs’ clearing agents 
using hooks indiscriminately while unloading the 
bags. But, not even one such complaint has been 
produced. 

7. On the other hand, the positive evidence of 
P.Ws.1 to 3 is to the effect that hooks were not 
used by the clearing agents at the time of unload- 
ing the goods. In the cross-examination, that 
aspect has not been adverted to by the defendants’ 
counsel. In fact, ?.W.1 has stated that there was no 
necessity at all for using the hooks. He has 
asserted the same when a question was put to him 
on that in the cross-examination. The port officer 
at Cuddalore had been examined as D.W.1 by the 
defendants and he has conveniently stated that he 
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was not present at the time of unloading. Hence, 
he cannot say anything about the use of hooks. 
Hence, the finding of the Court below that at the 
time of unloading, hooks were not used is accept- 
able and we confirm the same. 

8. The next contention of learned counsel for the 
appellants is that the hatch survey report marked 
as Ex.B-1 proves that there was no damage to the 
goods when they were in the ship. Ex.B-1 shows 
that six hatches of the vessel were opened on 
2.3.1975 and the cargo was found stowed below 
deck in all the six hatches. It is stated therein that 
the watertight integrity of the holds were well 
taken care of and the ventilators of the ship were 
examined and found to be in good condition. It is 
also stated that there is no visible sign ofsea water 
having entered in the holds through the hatches, 
nor was any sweating noticeable and all visible 
cargo appeared to be in good condition. The sig- 
nificant words are “visible cargo”. While referring 
to Ex.B-1, D.W.1 has deposed that the hatch sur- 
vey is conducted mainly to find out the wettage in 
theship during the voyage and it has nothing to do 
with the quantity loaded or unloaded. He adds 
that the survey authorities act by the Bill of Lad- 
ing, which is the conclusive document of title for 
ascertaining the quantity and he had referred to 
only “visible cargo” in Ex.B-41. He admits, “I can 
only view first two layers. What was underneath, I 
can’t say. Only when the bags are lifted for dis- 
charging we can find out the damage or condi- 
tion.” Thus, the evidence of D.W.1 itself proves 
that Ex.B-1 will not help thecase of the defendants 
in any manner. 

9. Exs.A-1 and A-2 are boat notes prepared at the 
time of discharge of goods. P.W.3 has stated that 
boat notes were prepared then and there at the 
time when the goods were unloaded. It is seen 
from Exs.A-1 and A-2 that the bags were slack and 
torn. No doubt, there is an endorsement on the 
boat notes that the ship is not responsible for the 
damages. We will consider the liability of the ship 
a little later. For the purpose of deciding the 
question of fact, it is sufficient to point out that 
Exs.A-1 and A-2 clearly prove that the bags were 
torn and the goods were damaged even inside the 
ship when they were in the hatches. The evidence 
of P.Ws.1 to 3 makes out that there was no chance 
of the damage having been caused ata later stage. 
The various versions put forward by the defen- 
dants that the goods were stalked in epen yard and 
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got damaged because of the weather, the bags 
were lifted by the rope slings and got busted and 
hooks were used, have not been established. The 
court below has considered the entire evidence on 
this aspect of the matter in paragraphs 7 to 13 of 
the judgment and we do not find any necessity to 
repeat the discussion here. We do not find any 
infirmity in the discussion or appreciation of the 
evidence and we affirm the finding of the court 
below that there was no negligence on the part of 
the plaintiffs’ agents at the time of unloading. 

10. It is next argued by learned counsel for the 
appellants that the plaintiffs’ agents cleared the 
goods and, therefore, the defendants cannot be 
made liable. Reliance is placed on the judgment of 
a Bench of this Court in the Food Corporation of 
India, Tuticorin v. The Prosperity Steamership 
Company, (1977)1 M.L.J. 278. In that case also 
there were boat notes which showed that the bags 
were in damaged condition and a similar endorse- 
ment that the ship was not responsible for the 
damage was found. On the facts it was found that 
the plaintiffs’ agents cleared the goods. But, the 
significant fact is that the plaintiffs’ agents did not 
put forward a case that the bags were found slack 
or torn in the ship even before they were removed 
from the ship by them. Relying on that aspect of 
the matter, the Bench observed, “since the plain- 
tiffs agents who handled the goods, have notcome 
forward with any case that the bags were found 
slack or torn in the ship itself, before they were 
removed from the ship by them, it is not open to 
them now to say that the defendant is responsible 
for the loss.” After referring to the boat notes, the 
court observed that there was no protest against 
the endorsement therein that the ship was not 
responsible. In thatcase, a plea was put forward by 
the plaintiff that a letter of complaint was given 
under Ex.A-10 to the Master of the ship. It was 
found as a fact by the Bench that Ex.A-10 was not 
served on the Master of the ship and there was no 
evidence that the document was ever sent by the 
plaintiffs agents to the Master of the ship. It was 
also found that there was no protest at any time 
when the goods were received by the plaintiff's 
agents, before the delivery was completed. On 
those facts, the Bench held that the ship could not 
be made liable for thedamages. But, on the facts of 
this case it is clear that even the provisional claim 
was made before the delivery was completed on 
12.3.1975 under Ex.A-21. The same-was served on 
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the fourth defendant and copies were forwarded 
to the offices of the second plaintiff. In the present 
case; it is the specific plea of the plaintiffs that the 
bags were found torn and slack even inside the 
ship and the said fact has also been proved by 
evidence. Hence, the above ruling will not apply to 
the present case. 

11. It is next contended that the rules relating toa 
common carrier will not apply to a carrier by sea. 
Reliance is placed on the judgment of a Division 
Bench of this Court in M/s. Thakur Shipping Co. 
Ltd. Bombay v. Food Corporation of India, A.I.R. 
1983 Mad. 105. ït was held that in law a ship owner 
whose ship is chartered will not stand in the same 
position as a common carrier to the owner for any 
loss or damage caused to his goods when they were 
carried on the vessel and on the other hand; the 
liability of the chartered vessel would be only that 
ofa bailee for reward and if he had exercised due 
care and diligence; he could not be held liable for 
any loss or damages sustained by the owner of the 
goods. The Bench; however, pointed out that the 
question of treating the owner of a chartered 
vessel on par with a common carrier will arise only 
in the absence of a special contract between the 
parties, On the facts of that case, the Bench found 
that there was a special contract and, therefore, 
the ship could not be equated to a common car- 
rier. In this case, there is no such special contract 
and the ruling of the Bench will not apply. The 
Bench also laid down the following proposition of 
law in that case: 

. “33. Thus, a review of the reported case and the 
ratio laid down. therein clearly gocs to show 
that the statements in the bills of lading 

` regarding the number of bags, tins or contain- 
ers that are shipped would constitute suffi- 
cient evidence against the ship owner about 
the exact number of bags, tins or containers 
being shipped. But in so far as the weight, 
contents and valuc are concerned, ifthere isan 
endorsement that they are not known or if 
there is a qualifying remark indicating that the 
master ofthe vessel has entered those particu- 
lars in the bills of lading in accordance with the 
figures given to him by the shipper or con- 
signor, then the statements in the bills of lad- 
ing regarding those paruculars would not be 
binding on theship-owncr and it willbe for the 
shipper or consignor to prove that the consign- 
ments loaded on board the ship were of the 
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same weight and the “contents were of the 
same nature and the value was of the same 
figure as those noted in the bills of lading. The 
hypothesis on which such a dictum has been 
laid is not far off to see. Inso far as the number 
of bags, tins or containers is concerned, they 
can be easily verified by a “visual check and the 
checking process will not involve any compli- 
cated procedure. On the other hand, checking 
to weight or nature or the value of the contents 
of the consignment, that is shipped will involve 
specialised tests and will also prove to bea time 
consuming exercise which the ships cannot 
afford to do for various reasons, such as, the 
cost factor, the adherence to departure, and 
arrival schedules, the lack of facilities for con- 
ducting such checks etc., Therefore, it is that if 
abill of lading contained a disclaimer clause, it 
will not have effect in so far as the number of 
bags, tins, etc., are consigned, as no mistake 
can be made by the master of a vessel about 
those particulars. But in so far as the weight, 
contents and quality are concerned, the dis- 
claimer clause will certainly operate and in 
such a Situation, it will be for the shipper or 
consignor to prove by adequate evidence, that 
the particulars regarding weight contents etc., 
entered in the bill of lading represent the cor- 
rect weight and the exact quantity ofthe goods 
which are loaded on board the ship.” 
12. In this case, there is no qualifying remarkin the 
bills of lading to indicate that the weight was not 
accepted by the Master of the ship at the time of 
loading. Hence, the weight of the goods as shown 
in the bills of lading is conclusive as between the 
partics. 
13. It is the argued the fourth defendant is only an 
agentofthesecond defendant and cannot be made 
liable independently. Admittedly, the fourth 
defendant never disclosed its principal. Even in 
the written statement the owner is shown as Fast- 
ern Glory Enterprises and not the second defen- 
dant. In the Landing certificates under Exs.A-24 
and A-28, the fourth defendant has simply signed 
as the agent. Evenin Exs.A-30 and A-32, the name 
of the principal has not been disclosed. We have 
already referred to the fact that the two documents 
merely mention that the carrier was not respon- 
sible. In the cross-examination D.W.2 state that 
he does not know who the owner of theship is and 


_ that the fourth defendant did not disclose the 
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name of the owner of the ship to the second 
plaintiff. Significantly, he has deposed that after’ 
this suit, the fourth defendant made enquiries and 
ascertained as to who was the owner and that the 
owner was in foreign country. The relevant sen- 
tence reads thus in Tamil:- 


“ApS GSGU We Owner wrt eey Aenilsgy 
Qgba CaresrSimbd. Owner sib hui Bm qe 
Sqe4om.” 
In those circumstances, the fourth defendant cannot 
claim that it is not liable by virtue of the first part 
of Sec.230 of the Contract Act. ' 
14. It is next contended that the fourth defendant 
was retained or engaged an agent only for the 
purpose of attending to the husbandry: but there 
is no merit in this case. D.W.2 admits in the 
evidence that he was present very often and 
attending to the discharge of the cargo from the 


ship. D.Ws.1 to 3 have deposed that the fourth - 


defendant is the steamer agent of the second 
defendant. There is no cross-examination on this 
aspect of the matter. The port officer at Cuddalore 
who is examined by the defendants as D.W.1 has 
also stated that he went and inspected the hatches 
at the request of the fourth defendant. He has 
deposed that the fourth defendant has been 
appointed as the agent of the foreign ship owner. 
Ex.B-3 is the office copy of the letter written by the 
second defendant to the fourth defendant on 
17.2.1975. It is scen therefrom that the fourth 
defendant was appointed as the second defen- 
dants agents. The second defendant requested the 
fourth defendant to advise it on the disbursement 
of the cargo. Two sets of charter party were 
enclosed in the letter and the fourth defendant 
was requested to pass one set to the Master of the 
ship. Ex.A-10 is a letter written by the’ fourth 
defendantas agents to thesecond plaintiffinform- 
ing them of the readiness of the ship for discharg- 
ing the cargo. Ex.A-24 is a certificate of comple- 
tion of discharge issued by the Master of the ship. 
In that certificate the fourth defendants represcn- 
tative has signed and fourth defendantis described 
as the agent. Similarly in Ex.A-28, which is the 
landing certificate issucd by the Superintendent, 
Central Excise, Cuddalore, copy of which is marked 
to the fourth defendant. Exs.A-30 and A-32 are 
again letters written by the fourth defendant as 
agent of the second defendant. In none of the 
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documents, the scope of the duties of the fourth 
defendant are confined to the husbandry or any 
other particular aspect of the agency. Thus, the 
fourth defendant’s case that it was appointed fora 
particular purpose is disproved. In the circum- 
stances, we agree with the finding of the court 
below that the fourth defendant was retained as 
steamer agent for all purposes. 

15. In the result, we reject all the contentions put 
forward by learned counsel for the appellants and 
hold that there is no merit in the appeal. 

16. The appeal is dismissed with costs. 


B.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Janarthanam, J. 


W.P.No.1640 of 1992 Sth August, 1993. 
Dr.S.Packiam ... Petitioner 
V, 


State of Tamilnadu represented by Secretary to 
Government, Education Department and another 
... Respondents. 


Civil services - Petitioner appointed Registrar of 
Manonmanium Sundaranar University for three years 
from 5.9.1990 - Appointment notified in official 
gazette - No term or condition for termination of 
petitioner’s services - Services terminated without 
assigning any reason - Counter filed by State in writ 
petition revealing that service were terminated for 
certain misconduct - No explanation called for from 
petitioner for misconduct - No opportunity given to 
meet accusations - Order, if can be sustained. 

Inthe backdrop of facts and circumstances leading 
to his appointment, it is rather very clear that he is 
an appointee for a fixed period of three years. In 
the absence of any specific term or condition for 
the termination of the pctitioner’s service inher- 
ing in favour of the first respondent/Government 
for any rcason whatever it cannot bestated that his 
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services can be terminated without assigning any 
. Teason whatever and if at all he can be terminated 
for any misconduct on his part and that too after 
holding an enquiry into such misconduct giving 
him due and adequate opportunity to meet the 
accusation of misconduct alleged. The impugned 
order, of course, uses the term ‘reversion’. The 
meaning of the word cannot be stated to be fixed 
or static and it assumes different shades of mean- 
ing depending upon the context in which it is used. 
The meaning attached to the term ‘reversion’ in 
the context in which it is used cannot be anything 
other than termination of service of the tenure- 
holder of office in that post viz., the petitioner. No 
doubt, the impugned order does not say anything 
either explicitly or by way of implication that the 
petitioner had been terminated for any specific 
reason. But nonetheless a cursory perusal of the 
counter if made will unmistakably reveal that the 
order of termination was prompted on account of 
certain misconduct on the part of the petitioner 
besides deriving solidified support from the rec- 
ords produced for perusal of the Court. For the so 
called alleged misconduct no explanation appears 
to have been called for from the petitioner nor was 
there any enquiry for the same, leave alone giving 
him any sort of an opportunity to meet the accusa- 
tions in this regard. Thus, it is rather clear that the 
impugned order of termination is a canfouflage 
for the termination of the services of the peti- 
tioner in-that post for certain alleged misconduct 
which cannot be anything other than by way of 
punishment. This sort of termination of service 
demonstrates in no uncertain terms the exercise of 
arbitrary power in so naked a fashion violating all 
sorts of principles df natural justice, equity, fair 
play and good conscience. The impugned order 
cannot be all be sustained in law and the same 
deserves to be set aside. [Paras. 8 & 11] 
Cases referred to:- 

Delhi Transport Corporation v. D.T.C., Mazdoor 
Congress, AIR. 1991 S.C. 101: 1991 Lab.I.C. 91: 
(1990)3 J.T. 725: 1991 S.C.C. (Lab.) 1213. 

[Para. 9] 

P.L.Dhingra v. Union of India, A.I.R. 1958 S.C. 36. 
[Para. 10] 

Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorarified mandamus calling for the records of 
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the first respondent made in GO2D No.27, Edu- 
cation (H2) Department, dated 20.1.1992 and quash 
thesame and consequently direct the respondents 
to restore and continue the petitioner as the first 
registrar of the 2nd respondent University for the 
full period of 3 years as per the order in 
G.O.Ms.No.1255, Education Department, dated 
5.9.1990. 

V.Ayyadurai for Mis.V.Chockalingam and 
P.Tamilkumaran, for Petitioner. 

Mrs.V.J.Latha, Government Advocate, for 
Respondent No.1. 

P.Shanmugam, Special Government Pleader, for 
Respondent No.2. 

The Court made the following 

ORDER: One Dr.S.Packiam, petitioner herein, 
haying been employed in academic field, it is said, 
came to be appointed as the Principal of V.O.C. 
Teachers College, Tuticorin. He is stated to be a 
post-graduate in Arts, Post Graduate in Science, 
Post Graduate in Education and also a Doctorate 
degree holder. 

2. The Manonmanium Sundaranar University, 
Tirunelveli, came to be constituted under the 
Manonmanium Sundaranar University Act, 1990. 
for short ‘the Act’ which came into force on 12.6.1990 
and the second respondent is the present Regis- 
trar. Sec.55 of the Act provides that the first Registrar 
of the said University shall be appointed by the 
Government on a salary to be fixed by them fora 
period not exceed three years and on such other 
conditions as they may think fit. For subsequent 
appointment of Registrar, enough statutory pro- 
tection had been made in the shape of Sec.13 
empowering the Syndicate of the University to 
make such appointment. 

3. In terms of Sec.55 of the Act, the first respon- 
dent, State of Tamilnadu, passed an order in 
G.O.Ms.Na.1255, Education Department, dated 
5.9.1990, appointing the petitioner as the first 
Registrar of the said University. A notification 
was appended to the above said order, which was 
published in the Tamil Nadu Government 
Gazette dated 5.9.1990. As per the notification, — 
the petitioner was appointed as the first Registrar 
of the said University for a period of three years 
with effect from the date of his taking charge. He 
assumed charge on 10.9.1990. Further 
G.O.Ms.No.14 Education Department, dated 
7.1.1991 came to be passed by the first respondent 
specifying the terms and conditions of his 
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appointment, and it also reiterated the fact that 
the petitioner had been appointed as Registrar for 
a period of three years and that he should not 
resign or voluntarily retire while in foreign serv- 
ice. 
4. The petitioner came to Madras for a meeting to 
he held on 20.1.1992. He was called upon to meet 
the Secretary to Government, Education Depart- 
ment, and the Chairman of the Convenors Com- 
mittee at 4p.m. on 20.1.92. To his check and sur- 
prise he was stated to have been served an order in 
G.O.2D, Ms.No.27 Education (H2) Department, 
dated 20.1.1992 reverting him from the post of 
Registrar to his previous post viz. the Principal, 
V.O.C. Teachers College, with effect from the 
date of relief. The Secretary to Government, 
Education Department, it is said, also required 
him to sign a letter dated 20.1.1992 to the effect 
that he has handed over charge to one Singara- 
vadivelu, Principal, Arignar Anna Arts College, 
Musiri, who was reported to have been appointed 
as the new Registrar on the same date. The said 
letter further stated that the petitioner would 
hand over the records to him on 23.1.1992. The 
said letter was stated to have been obtained from 
him without giving any room for him to refuse the 
same. The aggrieved petitioner resorted to the 
present action, praying for the issue of a writ of 
certiorarified mandamus, calling for the records of 
the first respondent made in G.O.2D, No.27, 
Education (H2) Department, dated 20.1.1992, and 
quash the same and consequently direct the 
respondents to restore and continue the peti- 
tioner as the first Registrar of the said University 
for the full period of three years as per the order in 
G.O.Ms.No.1255, Education Department, dated 
5.9.1990. 
5. This Court notice of motion on 17.2.1992 and 
the matter has come up for final disposal. 
6. Mr.V.Ayyathurai, learned counsel for petitioner 
would press into service the following points for 
consideration. 
(i) The reversion of the petitioner, a tenure 
office holder, all of a sudden and for no reason 
whatsoever which is nothing short of termina- 
tion of his service as Registrar of the Univer- 
sity, without giving him any opportunity, is ex 
facie illegal and offends the principles of natu- 
ral justice. 
(ii) Though the order of reversion does not 
contain anything either expressly or by way of 
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implication, casting a stigma on the petitioner, 
yet, it is a camouflage for an order of reversion 
for misconduct and this aspect of the matter 
gets revealed by the specific averments 
resorted to have been taken in that regard in 
the counter-affidavit filed by the first respon- 
dent and, therefore, the impugned order is 
nothing but a punishment for misconduct 
without any enquiry. 
7.Ms.V.J.Latha, learned counsel for first respon- 
dent and Mr.N.R.Chandran, learned Senior Coun- 
sel for second respondent, would repeal such 
submissions. Mr.N.R.Chandran learned Senior 
Counsel for second respondent would further submit 
that in case this Court comes to the conclusion 
that the reversion is not sustainable in law, itis but 
proper for this Court to take into account the 
subsequent events that had happened, in thesense 
of appointment of a subsequent Registrar on the 
reversion of the petitioner whose tenure was to 
endon9.9.1993 and instead of making an order for 
reinstatement to order for payment of adequate 
compensation to the petitioner which would meet 
the ends of justice. 
8. There is no pale of controversy that the peti- 
tioner prior to his appointment as Registrar, was 
functioning as Principal of the V.O.C, Teachers 
College, Tuticorin. Yet another undisputed factis 
that he had been appointed as the first Registrar of 
the Manonmanium Sundaranar University, Tirunel- 
veli, for a period of three years under thesanguine 
and salutary provisions adumbrated under Sec.55 
of the Act by the issuance of a Government Order 
by the first respondent. Admittedly, a notification 
also had been appended to the order appointing 
him as Registrar for a fixed period, whereby his 
service conditions had been mentioned. One ol 
such terms and conditions was that he should not 
resign or retire voluntarily while in such foreign 
service. There was also no option given to the 
appointing authority, first respondent to volun- 
tarily terminate the services of the petitioner at 
any time during the tenure period ofappointment 
for any reason whatever. Such being the terms and 
conditions of service, the petitioner assumed charge 
as Registrar of the University on 10.9.1990 and in 
the normal run of things, he ought to have contin- 
ued so till 9.9.1993. However, he had been 
reverted by the first respondent on 20.1.1992 all of 
a Sudden and without any notice or reason what- 
ever and he wasstated to have handed over charge 
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to his successor by name one Singaravadivelu, the 
then Principal, Arignar Anna Arts College, 
Musiri, on the very same day. For the back drop of 
facts and circumstances leading to his appoint- 
ment, it is rather very clear that he is an appointee 
fora fixed period of three years. In the absence of 
any specific term or condition for the termination 
of the petitioner’s service inhering in favour of the 
first respondent/Government for any reason 
whatever, it cannot be stated that his services can 
be terminated without assigning any reason what- 
ever and if at all, he can be terminated for any 
misconduct on his part and that too after holding 
an enquiry into such misconduct, giving him due 
and adequate opportunity to meet the accusation 
of misconduct alleged. The impugned order, of 
course, uses the term ‘reversion’. The meaning of 
a word cannot be stated to be fixed or static and it 
assumes different shades of meaning, depending 
upon the context in which it is used. The meaning 
attached to the term “reversion” in the context in 
which it is used cannot be anything other than 
termination of service of the tenure holder of 
office in that post viz., the petitioner. No doubt, 
the impugned order does not say anything either 
explicitly or by way of implication that the peti- 
tioner had been terminated for any specific rea- 
son. But nonetheless a cursory perusal of the 
counter, if made, will unmistakably reveal that the 
order of termination was prompted on account of 
certain misconducts on the part of the petitioner, 
besides deriving solidified support from the rec- 
ords produced for perusal of the court. For the 
so-called alleged misconducts, no explanation 
appears to have been called for from the peti- 
tioner, nor was there any enquiry for the same, 
leave alone giving him any sort of an opportunity 
to meet the accusations in this regard. Thus, it is 
rather clear that the impugned order of termina- 
tion is a camouflage for the termination of the 
services of the petitioner in that post for certain 
alleged misconducts, which cannot be anything 
other than by way of punishment. This sort of 
termination of service demonstrates in no uncer- 
tain terms the exercise of arbitrary power in so 
naked a fashion, violating all sorts of principles of 
natural justice, equity, fair play and good con- 
science. 

9. Worthy it is at this juncture to pen down the 
weighty observations of the Supreme Court as 
respects arbitrary exercise of power, as found in 
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paragraph 223 of the decision in Delhi Transport 
Corporation v. D.T.C., Mazdoor Congress, A.LR. 
1991 S.C. 101: 1991 Lab.I.C. 91: (1990)3 J.T. 725: 
1991 S.C.C. (Lab.) 1213: 
“There is need to minimise the scope of the 
arbitrary use of power in all walks of life. It is 
inadvisable to depend on the good sense of the 
individuals, however high-placed they may be. 
It is all the more improper and undesirable to 
expose the precious rights like the rights oflife, 
liberty and property to the vagaries of the 
individuals whims and fancies. It is trite to say 
that individuals are not and do not become 
wise because they occupy high seats of power, 
and good sense, circumspection and fairness 
does not go with the posts, however high they 
may be. There is onlya complant presumption 
that those who occupy high posts have a high 
sense of responsibility. The presumption is 
neither legal nor rational. History does not 
support it and reality does not warrant it. In 
particular, in a society pledged to uphold the 
Tule of law, it would be both unwise and impo- 
lition to leave any aspect of its life to be gov- 
erned by discretion when it can conveniently 
and easily be covered by the rule of law. 
The right to life includes right to livelihood. 
The right to livelihood therefore cannot hang 
on to the fancies of individuals in authority. 
The employment is not a bounty from them 
nor can its survival be at their mercy. Income is 
the foundation of many fundamental rights 
and when work is the sole source of income, 
the right to work becomes as much fundamen- 
tal. Fundamental rights can ill-afford to be 
consigned to the limbo of undefined permits 
and uncertain applications. -That will be a 
mockery of them.” 
10. In P.L.Dhingra v. Union of India, A.I.R. 1958 
S.C. 36, the Supreme Court had the occasion to 
consider as to when the termination of service or 
reduction inrank amounts to punishment, and the 
following observations are found in paragraph 26 
of the judgment. 
“Shortly put, the principle is that when a ser- 
vant has right toa post or toa rank either under 
the terms of the contract of employment, 
unexpress or implied, or under the rules gov- 
erning the conditions of his service, the termi- 
nation of the service of such a servant or his 
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reduction to a lower post is by itselfand prima 
facie a punishment, for it operates as a forfei- 
ture of his right to hold that post or that rank 
and to get the emoluments and other benefits 
attached thereto. Butiftheservant has noright 
to the post, as where he is appointed to a post, 
permanent or temporary either on probation 
oronan Officiating basis and whose temporary 
service has not ripened into a quasi-perma- 
nent serviceas defined in the Temporary Serv- 
ice Rules, the termination of his employment 
does not deprive him of any right and cannot, 
therefore, by itself be a punishment. 
One test fordetermining whether the termina- 
tion of the service of a Government Servant is 
by way of punishment is to ascertain whether 
the servant, but for such termination, had the 
right to hold the post. If he had a right.to the 
post, the termination of his service will by itself 
be a punishment and he will be entitled to the 
protection of Art.311. 
In other words and broadly speaking Art.311(2) 
will apply to those cases where the Govern- 
ment Servant, had he been employed by a 
private employer, will be entitled to maintain 
an action for wrongful dismissal, removal or 
reduction in rank. To put it in another way, if 
the Government has, by contract, express or 
implied, or, under the rules, the right to termi- 
nate the employment at any time then such 
termination in the manner provided by the 
contract or the rules is, prima facie and per se 
not a punishment and does not attract the 
provisions of Art.311.” 
11. Applying the aforesaid proposition of law as 
laid down by the Apex Court of this country and 
giving legal fitment to the fact and circumstances 
of the instant case, it goes without saying that the 
termination of the services of the petitioner in the 
post in question is traceable to the oblique exer- 
cise of arbitrary power, throwing to winds the 
principles of natural justice, fair play and good 
conscience, amounting to punishment without 
any enquiry thereon and such being the case, the 
impugned order, cannot at all be sustained in law 
and the same deserves to be set aside. 
12. The concomitant consequences flowing from 
setting aside of the impugned order must have to 
ordinarily result in the reinstatement of the peti- 
tioner to the post which hewas previously holding. 
Bothsucharulecannot be expected to be followed 
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in the instant case. There are certain circum- 
stances in the shape of subsequent events and 
incidents and they have to be necessarily taken 
into account in moulding the relief in the best of 
fashion possible without in the least causing 
either any sort of injustice or loss to any of the 
parties concerned. As stated earlier, the tenure 
appointment of the petitioner comes to an end by 
9.9.1993. Further, subsequent to the termination 
of the service of. the petitioner, one Singaravelu, 
Principal, Arignar Anna Arts College, Musiri had 
been appointed as Registrar and he is stated to be 
continuing in office. If the petitioner in such situ- 
ation is ordered to be reinstated, the present 
incumbent in office must have to guit and the 
petitioner has to be accommodated and even after 
such accommodation, he can after all bein service 
for a period of 30 or 35 days in the sense of his 
tenure appointment coming to an end on 9.9.1993. 
Such a venture would undoubtedly lead to disas- 
trous consequences in the administrative spheres 
of the said University. The possibility of the 
administrative set up of the said University being 
givena rude shake in case of re-instatement of the 
petitioner, cannot be ruled out of consideration. 
The best course in such circumstance would be 
that instead of re-instating the petitioner in serv- 
ice for an ephemeral period of 30 or 35 days, he 
may be adequately compensated for the loss of 
service ever since the date of his termination which 
event happened on 20.1.1992 upto 9.9.1993, the 
date on which his tenure of service would come to 
an end, had he been holding the post without 
termination according to his ‘order of appoint- 
ment. For no fault of his the petitioner had been 
terminated from service. Such being the case, 
though he was out of office, he ought to have been 
considered as having been in office and in that 
view of the matter, he had to be adequately com- 
pensated for loss of service. The adequate com- 
pensation may consist of the emoluments and all 
other attendant benefits he could have had, had he 
been inservice. As such, the compensation for loss 
of service for the period between 20.1.1992 and 
9.9.1993 has to be calculated on the emoluments 
and other attendant benefits he could have had, 
had he been inservice. The compensation amount 
so calculated is directed to be paid by the respon- 
dents on or before 9.9.1993 the day on which his 
tenure appointment would have ceased. 

13. With direction as above, writ petition is 
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disposed of, but however, there will be no order as 
to costs. 


B.S. ---- Petition ordered. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamani, JJ. 


App.Nos.815 of 1981, Tr.App.Nos.584 of 1984 
and 188 of 1990 21st April, 1993. 
K.V.Duraisamy and another ...Appellants 


V. 
D.Pcrumalsamy (Minor) and another 
... Respondents. 


Hindu Law - Hindu undivided family - Manager 
acquiring property,- Property was acquired with his 
own funds - Onus of proof - Placed on the manager 
- Not on the co-parceners. 

It is quite evident that there was some joint family 
nucleous with the aid of which the first appellant 
started arecanut trade and derived incomẹthere- 
from. Since hewas the manager of the family at the 
time of acquisition of the lands, as it has been laid 
down by the Supreme Court in Nallasappa v. 
Mallappa, A.ILR. 1961 S.C. 1268: (1962)2 M.L-J. 
(S.C.) 154: (1962) S.C.J. 589: (1961)2 S.C.R. 779: 
(1962)2.An.W.R. (S.C.) 154, it is for him to prove 
by clear and satisfactory evidence that the lands 
were acquired by him with his own separate funds 
and not with the help of joint family funds ofwhich 
he was in possession and charge. The onus of proof 
must, in such a case, be placed on the manager and 
not on the coparceners. [Para. 8] 
Case referred to: 

Nallasappa v. Mallappa, A.ILR. 1961 S.C. 1268: 
(1962)2 MLJ. (S.C.) 154: (1962) S.CJ. 589: (1961)2 
S.C.R. 779: (1962)2 An.W.R. (S.C.) 154. [Para. 8] 
Appeals against the decree of the Court of the II 
Additional Subordinate Judge, Coimbatore, dated 
13.3.1980 in O.S.Nos.98 of 1977, 117 of 1977 and 
118 of 1978, respectively. ~ 

The Judgment of the Court was delivered by 
Thangamani, J.: Appellants K.V.Duraisamy and 
Pemmakkal in A.S.No.815 of 1981 are brother 
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and sister. The first item of the subject niatter of 
the appeal is the land measuring 5.70 acres in 
Survey No.68 of Pasur village. This land was put- 
chased jointly by their mother Gengemmal and 
Pemmakkal under Ex.B-1 the sale deed dated 
18.11.1957. In the family partition between-first 
appellant Duraisamy.and his brother Rangasamy 
under Ex.B-3 dated 28.10.1966 a moiety of this 


' land wasallotted to the share of the first appellant. 


The remaining half was settled in his favour by 
sister Pemmakkal under Ex.B-4 dated 29.10.1966. 
Respondents who are the minor sons of first 
appellant Duraisamy represented by their mother 
Rukkammal instituted O.S.No.98 of 1977 on the 
file of learned Subordinate Judge of Coimbatore 
for partition and separate possession of their 2/ 
3rd shares in this item as well as items 2 and 3 
described in the plaint. While the third item is 
movables, the second item comprises of an extent 
of 5.88, 2 acres in Survey Nos.72/1, 4 and 5. These 
lands were purchased by the first appellant under 
ExB-31, dated 28.4.1974, Ex B-32, dated 28.1.1974, 
Ex.B-33, dated 1.3.1971 and Ex.B-34, dated 
11.6.1970. It is the case of the respondents that 
these lands partake the character of the joint 
family properties as they were purchased from out 
of the income of the ancestral lands. And their 
father who is given to an immoral and wayward 
life, in order to defeat the rights of the respon- 
dents and their mother, had executed Ex.B-51 sale 
deed dated 18.1.1977 in the name of his sister the 
second appellant with false and make-believe 
recitals. And this sale deed executed neither for 
necessity nor for family benefit is invalid and they 
are entitled to ignore the same. 

2. Subsequent to the institution of the suit, Ruk- 
kammal, wife of the first appellant filed O.$.No.249 
of 1977 in the court of District Munsif of Tirupur 
and numbered as O.S.No.1138 of 1978 on the file 
of Subordinate Judge of Coimbatore against the 
appellants for directing the first appellant to pay 
her past maintenance of Rs.600 and future main- 
tenance at rate of Rs.300 per month from the date 
of suit and for creating a charge over the suit 
property for the due payment of the maintenance 
amount. Second appellant Pemmakkal filed 
O.S.No.117 of 1977 in the Court of the Subordi- 
nate Judge of Coimbatore seeking permanent 
injunction restraining Rukkammal and five ofher 
close relatives from interfering with her 
enjoyment of the suit properties on the allegation 
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that on account of B-51 sale deéd dated 18.1.1977 
in her favour, her possession was sought to be 
disturbed. 

3. The first appellant resisted these actions con- 
tending that he got only an extent of 2.85 acres in 
Survey No.68 of Pasur village under Ex.B-3 parti- 
tion deed dated 28.10.1966. It was a dry land 
yielding practically no income. He borrowed and 
sunk a new well. But he was not able to raise any 
garden crop in the said land since there was no 
water in the well. As there was no water, the motor 
and pumpest purchased by him were also disposed 
ofin or about 1973. A moiety of the first item was 
given to him by his sister the second appellant out 
of love and affection under Ex.B-4 settlement 
deed of love and affection under Ex.B-4 settle- 
ment deed dated 29.10.1966. This is his separate 
property in which his sons cannot claim any right. 
At no time there was any income from the prop- 
erty got by the first appellant under Ex.B-3 parti- 
tion deed. The properties covered by Exs.B-31 to 
B-34 destribed as item 2 were purchased by the 
first appellant from out of the earnings in his 
ut business. Ex.B-51 sale deed in favour of 
nd appellant is a genuine document exe- 
for valid consideration. He was constrained 
sell the second item of property in order to 
discharge the debts binding on the respondents 
also. He further contended that though he agreed 
to pay maintenance to his wife in a Panchayat, he 
never refused to pay the money as alleged by his 
wife. The contention of the respondent in 
O.S.No.117 of 1977 is to the effect that suit has 
been instituted only as a counter-blast to the ear- 
lier action for partition. 

4. The second appellant claimed that she was an 
unnecessary party to the partition and mainte- 
nance suits. 

5. In a common judgment the trial court found 
that only halfof the property described in the first 
items is the joint family land and respondents can 
claim their share only in the said half. It also came 
to the conclusion that there was some joint family 
nucleus which was capable of yielding income 
when the first appellant started arecanut business 
and so the lands comprised in item 2 are joint 
family properties. Ex-B-51 sale deed executed by 
the first appellant in favour of the second appel- 
lant is a sham and nominal document and the 
debts quoted therein are all fictitions. In any event 
the sale deed is not binding on the shares of the 
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minor sons. And the first appellant is liable to pay 
maintenance to his wife at the rate of Rs.100 per 
month. Accordingly in O.S.No.98 of 1977 prelimi- 
nary decree for partition and separate possession 
of the plaintiff's 2/3rd share in one-half of the first 
item and the entire second item was passed. The 
defendants therein were directed to pay mesne 
profits at the rate to be decided in separate pro- 
ceedings. In other respects the suit was dismissed 
without costs. 

O.S.No.117 of 1977 was dismissed without costs. 
In O.S.No.1138 of 1978 the first defendant was 
directed to pay maintenance at the rate of Rs.100 
per month and Rs.850 by way of past maintenance. 
A charge was also created over the first schedule 
property. There was no order as to costs. 

6. While A.S.No.815 of 1981 has arisen out of the 
judgment and decree in O.S.No.98 of 1977, 
A.S.No.584 of 1984 is against the decision in 
O.S.No.117 of 1977 and A.S.No.188 of 1990 is 
against the decision in O.S.No.1138 of 1978. 

7. There is no dispute now that in the first item the 
joint family owns half of it and the remaining 
moiety is the separate property of the first appel- 
lant. Learned counsel for the appellants submit- 
ted that the extent got by the first appellant in the 
family partition under Ex.B-3 in 2 acres and 85 
cents of dry land. The evidence of the first appel- 
lant as D.W.1 is to the effect that he sunk a well in 
that land ata cost ofrupees ten or fifteen thousand 
within two or three years after partition. He 
installed an electric motor and pumpest in that 
well. Since there was no water in the well, he sold 
away that motor also. He raised only dry crops in 
the field. So there was no ancestral nucleus which 
could have formed the source of purchase money 
for the acquisition of the lands described in suit 
item No.8 under Exs.B-31 to B-34 during the years 
1970-74. The next argument of learned counsel for 
the appellants is that in 1960 the first appellant 
started his arecanut business and continued the 
same. D.W.1 states in him evidence that the busi- 
ness yiélded good profit. And from the surplus he 
made in the business and by borrowing the lands 
were purchased under the sale deeds referred to 
above. Ex.B-23 in the Certificate of Registration 
issued by A.C.T.O., Avinashi to the first appellant 
on 18.4.1966. Exs.B-25 and B-27 are the summons 
issued by A.C.T.O., Avinashito the first appellant 
on 19.9.1966 and 21.12.1971 respectively. Ex.B-26 
is the permit granted by D.C.T.O., Avinashito the _ 
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first appellant on 20.4.1967. Exs.B-5 to B-10 are 
receipts issued by Assistant Commercial Tax Offi- 
cer, Avinashi to the first appellant for payment of 
sales tax from 1965 to 1968. Exs.B-11 to B-15 are 
receipts passed by Deputy Commercial Tax Offi- 
cer for payment of sales tax by the first appellant 
from 1968 to 1970. Ex.B-16 is the refund voucher 
issued by D.C.T.O., Avinashi to the first appellant 
for a sum of Rs.14. Ex.B-17 is the licence granted 
tothefirstappellant under Commercial Taxes Act 
to carry on arecanut business for the year ending 
31.3.1965. Ex.B-50 is another licence granted by 
D.C.T.O. in favour of the first appellant. He has 
renewed licences for the years 1967-68 and 1968- 
69 under Exs.B-19 and B-20 respectively. Ex-B-49 
dated 21.7.1965 and B-18 dated 21.7.1967 are 
temporary receipt and Certificate of verification 
of Controller of Weights and Measures issued to 
the first appellant. Exs.B-21 and B-22 are notices 
of demand for payment of Profession Tax given to 
the first appellant on 21.9.1972. Ex.B-24 dated 
15.6.1967, Ex.B-29 dated 3.9.1967 and Ex.B-30 
dated 11.11.1972 are notices passed from the 
Commercial Tax Department to the first appel- 
lant. Ex.B-28 is the order issued by D.C.T.O. on 
16.9.1967. These documents go to show that the 
first appellant was engaged in arecanut business 
from 1965 onwards. On the basis of the evidence of 
D.W.1 that he commenced his business 10 years 
prior to his purchases, learned counsel for the 
appellate wanted us to infer that thestarting of the 
business was in the year 1960. However, excepting 
the abovesaid verbal version of D.W.1 the docu- 
ments indicate that the business was started only 
in the year 1965. Whatever may be the year of 
commencement of arecanut trade, D.W.1 admits 
in cross-examination that he cannot say in which 
year he commenced his business. Though he claims 
that there are accounts for his business and he was 
getting Rs.15,000 as profits, he has not chosen to 
file those accounts to prove his business income. 
Admittedly he has not paid income-tax for his 
business income. He has not invested the surplus 
from the business in any Bank. So there is no 
material to come to the conclusion that there was 
sufficient income from the business which could 
have formed the source of purchase money for the 
acquisition of item 2 lands. The first appellantalso 
commented upon the absence of any plea on the 
part of the respondents that D.W.1 started 
arecanut business only out of the ancestral 


615 


nucleus. However, in view of the specific admis- 
sion of the first appellant in the witness box that 
joint family funds alone were initially invested for 
the purpose of commencing the trade, this argu- 
ment of learned counsel has no substance. 

8. There is a positive admission on the part of the 
first appellant is the witness box which totally 
belies his claim that item 2 properties are his self- 
acquisitions. D.W.1 states that he invested a capi- 
tal of Rs.500 for his arecanut business. That sum 
was the income he got from the joint family prop- 
erty. Besides, he received Rs.1,300as owelty under 
Ex.B-3 partition deed on account of the excess 
land given to his brother. His categorical admis- 
sion in the witness box is 


“Qgrrásb CarOsegid Auu Aigh urghi 
AO GH umbar. SoD Durma 
Gum Guer. Lug Bier Lewd FOLTA SCSAT. 
DAD curdlGesresr. A GADS LieweTib 
USSG STO BTST SLT GUNA emg u 
Amam gpu g. Herb arius OS Qufu 
LLA urab sanea, Shurumpsgs)o Aoh 
Lemb aina erb sir CUTIALIZ) TA 
erq cTeeTHIL Arrow yung.” 


So it is quite evident that there was some joint 
family nucleus with the aid of which the first 
appellant started arecanut trade and derived 
income therefrom. Since he was the manager of 
the family at the time of acquisition of the lands, as 
it has been laid down by the Supreme Court in 
Nallasappa v. Mallappa, A.I.R. 1961 S.C. 1268: 
(1962)2 M.LJ. (S.C.) 154: (1962) S.CJ. 589: (1961)2 
S.C.R. 779: (1962)2 An.W.R. (S.C.) 154, it is for 
him to prove by clear and satisfactory evidence 
that the lands were acquired by him with his own 
separate funds and not with the help of joint 
family funds of which he was in possession and 
charge. The onus of proof must in such a case be 
placed on the manager and not on the coparcen- 
ers. Further any property acquired with the aid of 
joint family property is joint family property. 

9. Learned counsel for the appellants next assailed 
the finding of the trial court that the debts quoted 
in Ex.B-51 sale deed executed by the first appel- 
lant in favour of the second appellant are all 
fictitious, the document is a sham and nominal 
one created to defeat the maintenance claims of 
mother Rukkumani and in any event his sale deed 
is not binding on the shares of the minor 
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sons-respondents, 
The sale consideration mentioned in Ex.B-51 in 
Rs.36,100. This deed recites that the vendor of the 
first appellant has received Rs.10,000 from the 
vendee the second appellant in order to discharge 
the pronote debt òf Rs.8,500 due by him to one 
Chinnammal. Fx B-48 purports to be the discharged 
promissory note executed by the first appellant in 
favour of Chinnammal on 30.1.1974 for Rs.8,500. 
According to the respondents, this Chinnammal 
is none other than the concubine of the first appel- 
lant and that this pronote has been created only 
for the purpose of this case. No doubt, the first 
appellant denies the relationship between himself 
and Chinnammal in the witness box. However, 
there is no endorsement on Ex.B-48 to evidence 
the discharge of the promote debt by payment of 
Rs.10,000 to Chinnammal and this Chinnammal 
has also not been examined on the side of the 
appellants. There is also no evidence as to when 
the first appellant discharged Ex.B-48 pronote. 
Neither the first appellant as D.W.1 nor the sec- 
ond appellant as D.W.2 is able to say the time of 
“discharge of this debt. Further, D.W.1 states that 
for the purchase of the property under Ex.B-32 he 
obtained a loan of Rs.8,500 from Chinnammal. 
But the recital in Ex.B-32 does not support sucha 
claim. According to D.W.1, he had not paid any 
interest on Ex.B-48 pronote, While Ex.B-48 is of 
the year 1974, first appellant hassold the property 
under Ex.B-51 only on 18.1.1977. There is no 
endorsement on the promissory note to evidence 
the payment of interest. 
10. The next set of pronote debts quoted in Ex.B- 
51 are those covered by Ex.B-47 dated 17.8.1970 
and another dated 25.5.1970 stated to have been 
executed by the first appellant in favour of the _ 
second appellant for Rs.9,500 and Rs.5,000 
respectively. The deed recites that a sum of Rs.17,000 
representing the principal and interest due under 
these two pronotes have been adjusted towards 
part of thesale consideration. Ex.B-47 recites that 
the first appellant has borrowed Rs.9,500 on 
17.8.1970 from second appellant for the purpose 
of his family expenses and for discharging earlier 
debts incurred in connection with the purchase of 
the land. However, the pronote dated 25.5.1970 
has not been filed in Court. The evidence of D.W.1 
is to the effect that he borrowed money for the 
purchase of lands under Exs.B-31 to B-34 and 
discharged the debts by selling the land. Accord- 
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ing to him, Exs.B-42 to B-48 are the discharged 
pronotes. But we have already seen that the pronote 
dated 25.5.1970 quoted in Ex.B-51 has not been 
exhibited. Further under Ex.B-42 the pronote dated 
17.2.1969 executed by the first appellant in favour 
of the second appellant for Rs.5,000 the money 
has been borrowed for the purpose of making a 
well and not for purchase of land. Ex.B-43 is 
another pronote dated 25.5.69 under which the 
first appellant has borrowed Rs.5,000 from the 
second appellant for the purpose of his family 
expenses. Ex.B-45 is also a pronote dated 1.6.1970 
executed by the first appellant in: favour of one 
Ramasany Chettiar for Rs.5,000 received for the 
purpose of his family expenses. Exs.B-44 and B-46 
are also pronotes dated 16.6.1970 and 11.9.1970 
executed by the first appellant in favour of one 
Palaniappa Chettiar and Ponnammal for Rs.1,200 
and Rs.6,000 respectively borrowed for the pur- 
pose of his family expenses. Evidently these pronotes 
have nothing to do with the purchase of land and 
they have not been quoted in Ex.B-51 also. D.W.2 
the second appellant has also not satisfactorily 
accounted for these pronote debts. Considering 
the relationship between the first appellant and 
the second appellant and the infirmities in the 
evidence of P.W.2 regarding these two promissory 
notes, we cannot say that the trial court went 
wrong in holding that these pronotes should have 
been created only for the purpose of the case. We 
are not impressed with the argument of learned 
counsel for the appcllants that the debts quoted in 
Ex.B-51 sale dead are genuine and for the dis- 
charge of antecedent debts, the father manager 
had parted with the property under this impugned 
sale deed. So the sale under Ex.B-51 is not binding 
on the shares of minor plaintiffs herein. 

11. Learned counsel for the appellants did not 
seriously dispute the correctness of the judgments 
of the trial Court in fixing the maintenance at 
Rs.100 per month and awarding Rs.250 towards 
past maintenance and the value of five bags of 
paddy at Rs.600. Since the shares of minor plain- 
tiffs are not conveyed to the second appellant 
under Ex.B-51, her suit for permanent injunction 
is also not maintainable. So the judgment and 
decree of the Court below in all the three suits 
remain unassailable. 

12. In the result, we find no merit in these appeals 
and hence dismissed. No costs. 


BS. Appeals dismissed. 


If] Shanmugha Udayar v. Sivanandam 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamani, JJ. 
App.Nos.688 of 1983, Memorandum of Cross 


Objections and C.M.P.Nos.12682 of 1987, 10100 
of 1992, 10101 of 1992 and 15096 of 1992, respec- 


tively 18th March, 1993. 
M_Shanmugha Udayar ...Appellant 
v. 

Sivanandam and others ... Respondents. 


(A) Hindu Succession Act (XXX of 1956), Sec.14(1) 
and (2) - Applicability and scope of Sec.14(2) - 
Specific property - Allotted to widow in lieu of her 
claim for maintenance Under an instrument pre- 
scribing restricted estate - Acquisition of property if 
only by virtue of a pre-existing right - Such acquisi- 
tion if within ambit of Sec.14(2) - Life estate given to 
widow if enlarges ‘into’ absolute right. 

Sec.14(1) of the Hindu Succession Act reads that 
any property possessed by a female Hindu whether 
acquired before or after the commencementofthe 
Hindu Succession Act, 1956, shall be held by her as 
full owner thereof and notas a limited owner. And 
as per sub-sec.(2), nothing contained in sub-sec.(1) 
shall apply to any property acquired by way of gift 
or under a Will or any other instrument or under 
a decree or order of a Civil Court or under an 
award where the terms of the gift, will or other 
instrument or the decree, order or award pre- 
scribe a restricted estate in such property. The 
Supreme Court has given ‘a most éxpansive inter- 
pretation’ to the general rule cnacted in sub- 
sec(1) of Sec.14. In order to invoke the application 
ofsub-sec.(2), itis necessary to satisfy the essential 
condition that the instrument which limits or 
restricts the estate should itself be....... the source 
or foundation of the female’s title to the property. 
If she had an existing interest in the property, the 
inter position of any instrument will not affect the 
operation of sub-sec.(1). The instrument may bea 
deed of partition but if the pre-existing right was 
there sub-sec.(2) cannot have the effect of taking 
the property out of the coverage ofsub-sec.(1). In 
any such case, the mere fact that the instrument 
provides that the female Hindu is to havea limited 
estate or there is a restriction or her power of 
alienation or that the property will, as her death, 
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revert to the next reversioner will not take the case 
out of the purview of sub-sec.(1). Such terms are 
merely reiteration of the incidents of Hindu law 
applicable to limited estate. When specific prop- 
erty is allowed to a widow in lieu of her claim for 
maintenance under an instrument which prescribes 
the restricted estate, the acquisition of property by 
heris only by virtue ofa pre-existing right. Suchan 
acquisition would not be within the ambit of sub- 
sec.(2) even if the instrument allotting the prop- 
erty prescribing a restricted estate in the property. 
Sub-Sec.(2) must be read only as a proviso or 
exception to sub-sec.(1) of Sec.14 and its opera- 
tion must be confined to cases where property is 
acquired for the first time as a grant without any 
pre-existing right under instrument, the terms of 
which prescribe a restricted estate in the property. 
[Para. 15] 
(B) Hindu Law - Hindu undivided family - Partition 
- Deed earmarking certain property for discharging 
family debts - Property, if ceases to be ancestral - 
Whether converted into separate property. 
Though item 22 was earmarked and allotted in 
partition deed to the appellant for the purpose of 
discharging the family debts, the ancestral charac- 
ter of the property could not be converted into 
separate property by the terms of that partition 
deed. It was still property obtained by the appel- 
lant in a family partition and so joint family property 
vis-a-vis his sons. That that property was burdened 
with an obligation to discharge the debts cannot 
change the nature and character of property. 
.[Para. 19] 
(C) Hindu Succession (Tamil Nadu Amendment) 
Act (I of 1990), Sec.29-A - Partition suit for - Pre- 
liminary decree passed - Act coming into force - 
Unmarried daughter made entitled to become 
coparcener and to a share - Said daughter not per- 
mitted to come on record by trial court - Not filing 
any appeal against preliminary decree - Another pre- 
liminary decree allotting a share to her, if can be 
passed. 
Since the plea of the daughter to come on record 
as the 10th defendant has been ncgatived by the 
trialcourt holding that she is not a necessary party 
to the suit, evidently she could not have preferred 
any appeal. Now this Court has permitted her to 
come on record. So there cannot be any objection 
for the 10th defendant to raise this plea in this 
appeal. Ordinarily the decree in a suit should 
accord with the rights of the parties as they stand 
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at the date of its institution. But this principle is 
not of universal application. Whcre it is shown 
that the original relief claimed has, by reason of 
subsequent change of circumstances, become 
inappropriate or that it is necessary to base the 
decision of the court on the later circumstances in 
order to shorten litigation or to do complete jus- 
tice between the parties, it is incumbent upon a 
court ofjustice to take notice of events which have 
happened since the institution of the suit and to 
mould its decree according to the circumstances 
as they stand at the time the decree is made. A 
partition suitis not finally disposed of till the final 
decree is passed and the court has jurisdiction to 
decide all disputes that may arise duc to the death 
ofsome of the parties after the preliminary decrce 
and before the passing of the final decree. There is 
nothing in the Civil Procedure Code which pro- 
hibits the passing of more than one preliminary 
decree in a partition suit if circumstances justify it 
and if it is convenient and advantageous to do so. 
So, there cannot be any impediment in passing 
another preliminary decree correcting the shares 
in case it is found that the 10th defendantalso has 
to be allotted a share in the division of family 
assets. [Para. 34] 
(D) Hindu Succession (Tamil Nadu Amendment) 
Act (1 of 1990), Sec.29-A(1) - Applicability - Famuly 
ceasing to be joint by preliminary decree for partition 
or by methods known to Hindu law- Section, if 
applicable. 

The opening Words of Sec.29-A(1) of the Act, no 
doubt, indicate that there should bea joint Hindu 
family governed by Mitakshara Law in existence 
on 25.3.1989 in order that a daughter of a copar- 
cener shall become a co-parcener. If the family 
had ceased to be a joint family and got divided in 
Status by reason of a preliminary decree or by a 
method known to Hindu Law, the section will not 


apply. [Para. 35] 
Cascs referred to: 

Narayanan vy. Ranganadhan, A.I.R.1976S8.C. 1715. 
[Para. 18] 


Raj Kumar Singh Hukam v. Goverdji, A.I.R. 1971 
S.C. 1454: 78 1.T.R. 83: (1971)1 1.T-J. 152: (1971)1 
S.C.J. 710: 1971 Tax.L.R. 982: (1971)1 S.C.R. 748. 
[Para. 18] 

Mallappa v. Mallappa, A.I.R. 1961 S.C. 1268. 


: [Para. 20] 


Gokatchand v. Parvin Kumar, A.LR. 1953 S.C. 231. 
[Para. 33] 
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Balasubramanian v. Suruttayan, A.I.R. 1992 S.C. 
756. [Para. 33] 

Nuri Miah y. Ambica Singh, ALR. 1917 Cal. 716. 
[Para. 34] 

Pool Chand v. Gopal Lal, (1967)3 S.C.R. 153. 
[Para. 34] - 
Sundararajan v. Deivanayagam, (1991)1 L.W. 97. 
[Para. 35] 

Narayana Reddy v. Sai Reddy, A.I.R. 1990 A.P. 263. 
[Para. 35] 

Sai Reddy v. Narayana Reddy, (1991)2 S.C.C. 647. 
[Para. 35] 

Appeal and the memorandum of cross objections 
against the decree of the Court of the Subordinate 
Judge, Villupuram, dated 16.9.1983 in O.S.No.63 
of 1982. 

C.M.P.No.12682 of 1987: Petition presented to 
order amendment of the plaint as per particulars 
given below. 

Particulars of amendment: In Part V of the plaint 
the details of valuation may be deleted and substi- 
tute the following details of valuation: 

Market value of the suit properties in the Sched- 
ules I and II, Rs.40,94,296.75. Plaintiffs 1/8th share 
thereon-Rs.5,11,787.10. court-fee thereon as per 
Sec.37(2) of the Court-Fees Act Rs.200. After 
item 11 to the plaint Schedule II add the following: 
“12. Compensation deposited by Government in 
Sub Court, Villupuram, to the credit of 
L.A.O.P.No.4 of 1982 in respect of acquisition of 
the family land of an extent of 74 cents in S.F.6/2 
Maharajapuram Village, Villupuram Taluk, South 
Arcot District, etc.” 

E.Padmanabhan, for K.Govindarajan, 
V.Venkataswami and P.Sugadev, for Appellant. 
A.K.Kumaraswami, for Respondent No.1. 
Murugamanickam, for Respondent Nos.2 and 6. 
A.S.Venkatachalamoorthy, for Respondent Nos.3 
and 4. 

M.G.Ramesh, for Respondent No.5. 
M.Venkatachalapathy, for Respondent No.9. 
D.Rajendran, for Respondent No.10. 

The Judgment of the Court was delivered by 
Thangamani, J: The appellant is the first defen- 
dant in the suit. He was aged about 79 when the 
suit case to be instituted. He ıs a public man anda 
leading personality in Villupuram Town. He was 
an M.L.A. for there terms. He was Municipal 
Councillor continuously for half a century from 
1926 to 1976. He was also Chairman of Villupu- 
ram Municipality on three occasions. He was a 
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Director of the Co-operative Sugar Factory, 
Mundiyambakkam. Besides, he was the Chairman 
ofLocal Building Society. His first wife Alagi died 
in 1930. Then he married one Thaiyanayagi as his 
second wife. She also passed away in 1957. Plain- 
tiff and defendants 2 to 7 are his sons and 8th 
defendant is his daughter through Thaiyanayagi. 
The present first respondent/plaintiff instituted 
O.S.No.63 of 1982 on the file of learned Subordi- 
nate Judge of Villupuram claiming partition and 
separate possession of his 1/8 share in the plaint 
Schedule mentioned items and for his share of the 
income from the said properties from the date of 
plaint till date of possession. 

2. The allegations in the plaint are that on 11.7.1932 
there was division of the family propcrties 
between the appellant and his brothers under the 
original of Ex.A-1 partition deed. Plaint items 1 to 
25 came to his share in the said partition. Items 26 
to 41 of Schedule I were purchased by the appel- 
lant from the year 1923 to 1926. They were not 
included in Ex.A-1 partition deed and retained by 
the appellant for the benefit of the family compris- 
ing of himself and his sons. Items 42 to 76 of 
Schedule 1 were purchased in the name of the 
appellant from out of the income of ancestral 
properties when he was the manager of the joint 
family. The acquisitions were also out of joint 
exertions of all the members of the joint family. 
They were thrown into the hotch-pot and dealt 
with as joint family properties throughout. Items 
77 to 92 were purchased under the sale deeds 
Ex.A-10 dated 20.1.1941 and ExA-15 dated 
24.6.1948 by the appellant with joint family funds 
and treated as joint family properties by the appel- 
lant. Besides, the family owns cash and fixed 
deposits in several banks, jewels worth 150 sover- 
eigns and other movables described in plaint 
Schedule II. The 9th defendant is not the legally 
wedded wife of the appellant. Her daughter 
impleaded as 10th defendant during this appeal is 
not born to the appellant. Inspite of the demand 
made by him on 1.3.1981 and thereafter, the 
appellant is not amenable for division. Provision 
for the marriage expenses of his sister 8th defen- 
dant has to be made in the partition. 

3. Defendants 2 to 6 more or less sailed with their 
brother plaintiffexcept that the second defendant 
pleaded that item. 52 of plaint ‘A’ Schedule was 
purchased by him with his savings from his income 
as Village Munsif. The third defendant claimed 
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that he is decently employed at Neyveli and he has 
purchased items 70 and 71 from his professional 
income. According to the fourth defendant items 
72 and 73 were acquired from the wherewithal 
provided by his father-in-law. The fifth defendant 
alleged that sub-items 5, 6, 7 and 8 in item 11 
tractorand its accessories are his self-acquisitions. 
However, the sixth defendant maintained that all 
the items are joint family properties including 
those to which defendants 2, 3, 4 and 5 laid sepa- 
rate claim. Defendants 7 and 8 chose to remain ex 
parte during trial. The counsel for the 9t ‘en- 
dant reported no instructions after filing of the 
written statement by her. 

4. The appellant resisted the action contending 
that he lost his father when hewas 16 years old. His 
grand father, grand mother and mother also died 
oneafter another. He had to meet all the expenses 
in connection with their death. Even then the 
family owed a debt of Rs.1,200. He had to bring up 
his three brothers and two sisters. He educated his 
sons and daughters. The third defendant is a M.S. 
Geologist while the 8th defendant daughter is a 
doctor. There was no surplus to constitue nucleus. 
The appellant took on lease 25 acres in the village 
of Kakupparm, 19 acres in Erumanthangal, 16 
acres in Maharajapuram and 12 acres in Kilpe- 
rumbakkam cultivated therein sugarcane crops. 
He also did building contract work for police 
department and road contract for Highways 
Department. He was also a railway contractor. As 
per the terms of Ex.A-1 partition deed the mother 
of the appellant was in enjoyment of items 9 to 11 
as a life estate holder and on her death in or about 
1971 all hersons took them absolutely. So plaintiff 
cannotclaim any share in them. Under Ex.A-1 the 
appellant got only items 1 to 8, 12 to 25 for his 
share. These properties have no irrigation facility 
and they are mainly dependent upon lake water 
that is available hardly for a month. Items 20 and 
21 are not cultivable lands and there are only 
palmyrah trees in them. Jtem 22 called ‘Kosavan 
Kollai’ was brought under cultivation about 7 or 8 
years prior to the suit. Till then potters were 
excavating earth from there for their professional 
work. Item 25 is nota cultivable land. [tems 37, 47, 
48 and 51 do not belong to the family. An extent of. 
10 cents in item 31, items 32 to 36, 11 cents ie. 34/ 
1B in item 39 and item 42 belong to one Sivabush- 
anam. Item 38 belonged to his wife Thaiyanayagi 
who died about 10 years prior to the suit and the 


620 
appellant got it from her and so it is his separate 
property. The extent of item 27 is only 6 cents and 
not 69 cents as described in the plaint. Item 29 is a 
repetition ofitem No.17. Item 65 is a repetition of 
item 56. Item 79 is a repetition of item No.6 Item 
No.88 is a repetition of item No.13. Item 89 is a 
repetition ofitem No.52. Item 80 is a repetition of 
item No.50. Item 39 is a repetition of item 16. 
Items 82 and 83 were given away in exchange of 
items 90 to 92. 

5. He also pleaded along with the 9th defendant 
that she is his legally wedded wife. He married her 
in 1969. The 10th defendant is his legitimate 
daughter. There were no cash or outstandings or 
jewels to the tune of 150 sovereigns as alleged. The 
car, tractor trailer, cultivator disc and motor are 
his scparate properties. There are debts to the 
tune of about Rs.4,00,000. 

6. During trial the plaintiff did not press his claim 
in respect of items 26, 27, 30 to 38, 40, 42, 43, 65, 
79, 80, 88 and 89. Learned Subordinate Judge 
found that all other items are joint family proper- 
tics available for division among the father and 
sons. He also held that jewels noted by the Com- 
missioner in his report Ex.C-1, debt due from one 
Jothilingam which is item 9 of Schedule IJ, and 
Sub-items 1 to 9 in item 11 in Schedule IJ are also 
joint family properties and that there was no joint 
family debt to be discharged by the members of the 
family. The 9th defendant is not the legally wed- 
ded wife of the appellant and her daughter Tami- 
larasi is not a necessary party to the action. 
Accordingly the preliminary decree was passed 
declaring that plaintiffand defendants 2 to 6 (evi- 
dently 6 is a mistake for 7) are each entitled to 1/ 
8 share in items 1 to 25, 28, 29, 39, 41, 44 to 64, 66 
to 78, 81 to 87 and 90 to 92 in plaint ‘A’ Schedule 
and in the amounts which were available on the 
date of suit in items 1 to 7 and items 8 to 11 in 
Schedule II and that in the final decree proceed- 
ings if any movables are to be found out, those 
items also would be taken into consideration. The 
appellant was directed to pay the costs of the suit 
to the plaintiff including the stamp duty and pen- 
alty paid by the plaintiff on Exs.A-21 to 24. The 
other partics were directed to bear their respec- 
live costs. Account on income was to be deter- 
mincd in separate proceedings under O.20, Rule 
18, C.P.C. The actual partition and separate pos- 
session. were relegated to final decree proceed- 
ings. Aggrieved by the said decision the first 
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defendant has come forward with this appeal. 

7. In C.M.P.No.10101 of 1992 the Sth defendant 
was permitted to file cross objection regardingsub 
items 5 to 8in item 11 of Schedule Il after condon- 
ing the delay. Others have not filed any cross 
objections. 

8. In C.M.P.No.15096 of 1992 the appellant seeks 
to file six documents detailed in the annexure 
therein as additional evidence. He states in his 
affidavit that he is an aged person and all his sons 
have aligned against him in this litigation and he 
has no one to support in conducting the proceed- 
ings before the court below as well as in the 
present appeal. Due to advanced age his mobility 
is restricted and so he could not produce the 
required documents well in time. He was bed 
ridden immediately before the trial of the suit and 
could not recollect many of the incidents and 
material documents in time. The firstrespondent/ 
plaintiff alone resisted this application stating 
that there is no sufficient cause for the non-pro- 
duction of the documents at the time of trial. O.41, 
Rule 27(b) enables the party to produce addi- 
tional evidence in the appellate court if he estab- 
lishes that notwithstanding the exercise of due 
diligence, such evidence was not within his knowl- 
edge or could not be produced by him at or before 
the time when the decree under appeal was passed. 
Even the plaint filed in the year 1981 gives the age 
of the appellant as 79. There is substance in the 
contention of the appellant that in 1983 during 
trial he could not produce these six documents 
inspite of his due diligence since he was waging a 
lonely legal battle against all hissons and daughter 
who are eight in number in his advanced age. 

9. The first two documents are registration copies 
of a sale deed dated 20.8.1943 and an exchange 
deed dated 6.9.1956. While the sale deed relates to 
suititem No.38, the appellant is one of the parties 
to the exchange deed which covers suit items 82, 83 
and 90. So the relevancy and admissibility of these 
documents could not be disputed. The other docu- 
ments are four letters purported to have been 
written by the plaintiff to the appellant during 
1972 and 1980. The plaintiffin his counter-affida- 
vit simply states that these documents are not 
necessary or relevant for deciding the issucs in the 
appeal and he does not admit them. However, he 
does not dispute the genuineness of these letters 
in the counter. Only during arguments he made a 
faint attempt to dispute their authenticity. But we 
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compared the signatures and writings thereinwith 
those found in Exs.B-1 and B-2 letters written by 
him and are satisfied that the letters sought to be 
filed as additional evidence are genuine. So we 
allow this application, receive them as additional 
evidence and mark as Exs.B-40 to B-45. 

10. The daughter of 9th defendant Lalitha has 
filed C.M.P.No.10100 of 1992 to implead her as 
the 10th defendant in the suit. Plaintiff, defen- 
dants 2,3, 4and 6 alone have filed counter affidavit 
in his application denying that the 10th defendant 
is the daughter of the appellant. They pleaded this 
as per the findings of the trial court there was no 
valid marriage between the appellant and 9th 
defendant and that the daughter of the 9th defen- 
dant is not a necessary party in the suit. Since the 
9th defendant has not filed any cross objections, 
that finding of the trial court has become conclu- 
sive and hence this application is not maintain- 
able. But the appellant who is the father has raised 
the question that the 9th defendant is legally wedded 
wife and the 10th defendant is born to him. Thus 
the status of the 10th defendant is an issue in the 
case. So we are of the view that in this partition 
action the 10th defendant is a necessary party and 
accordingly this application is allowed. She ought 
to have been impleaded in the trial court itself. 
11. In C.M.P.No.12682 of 1987 under 0.6, Rule 
17, C.P.C., the plaintiff seeks amendment of the 
plaint so as to include the compensation amount 
deposited in L.A.O.P.No.4 of 1982 of Sub Court, 
Villupuram as item 12 in Schedule II of the plaint. 
Healleges that thissum represents the compensa- 
tion...... for the acquisition of the family land ofan 
extent of 74 cents in S.F.No.6/2 of Maharajapu- 
ram village and is entitled to 1/8 share in this 
amount also. By oversight this was omitted to be 
included initially. It does not appear that any 
counter has been filed by the appellant in this 
application. So the proposed amendment is 
allowed and the said amount of compensation will 
be item 12 in Schedule II of the plaint. 

12. Learned counsel for the appellant assailed the 
findings of the trial court on various grounds. He 
first submitted that there are still properties not 
belonging to the family covered by he preliminary 
decree. Items 82 and 83 of plaint Schedule are 
S. No.99/1A and S.No.99/1B/1 each measuring 14 
cents. The appellant has taken the plea in his 
additional written statement that these items were 
given away in exchange and suit items 90 to 92 
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were obtained. The trial court has rejected this 
plea on the ground that there is no record to 
substantiate this contention. However, we find 
from the Deed of Exchange dated 6.9.1956 
entered into between the appellant on the one 
hand and one Kandasamy Udayar and Arunachala 
Udayar on the other marked as Ex.B-41 in this 
appeal, that S.No.99/1B and S.No.99/1A were parted 
away by the appellant and he got in exchange for 
them......... S.No.73/1A of Kilperumbakkam vil- 
lage which corresponds to suit item No.90. So 
items 82 and 83 are not available for division. 

13. Learned counsel for the appellant next points 
out that items 47, 48 and 51 have already been 
parted away under Exs.A-28 and A-29 and hence 
they are no longer in the family to be divided 
among the father and sons. The trial court had 
negatived this plea of the appellant for the reason 
that he has not produced any document to show 
that these items do not be long to the family. Ex.A- 
9 is the registration copy of the sale deed dated 
7.1.1941 under which items 47 and 48 which are 
S.No.85/10A and S.No.73/16A of Maharajapu- 
ram village were purchased by the appellant Ex.A- 
17 is the registration copy of the sale deed dated 
4.5.1950 in favour of the appellant in respect of 
S.No.183/5C of Marudur village which corresponds 
to suit item No.51. Ex.A-28 the registration copy 
of thesale dated 7.11.1979 discloses that suit items 
47 and 48 were sold away by the appellant to one 
Panduranga Udayar. Similarly as per Ex.A-29 suit 
item No.51 was sold by the appellant in favour of 
one Kalyani Ammal on 6.5.1978. So these three 
items also cannot be covered by the preliminary 
decree and they have to be deleted. 

14. The preliminary decree takes in suit items 9 to 
11 which are 98 cents in S.No.94/3, 25 cents, in 
S.No.94/2 and 19 cents in S.No.117/2 of Kilperum- 
bakkam village. Learned counsel for the appellant 
submitted that these lands were allotted to the 
mother ofthe appellant for her life in the partition 
which took place among the appellant and his 
brothers as per Fx.A-1 dated 11.7.1932. The par- 
tition deed provided that the appellant and his 
brothers are to take the same in equal shares 
absolutely on her death. The relevant recitals in 
Ex.A-1 are as under: 
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And under Sec.14(1) ofthe Hindu Succession Act, 
the life estate held by the mother was enlarged and 
she became the full owner of the same and on her 
death it devolved on the appellant as one of her 
heirs and so it is only his separate property in 
which the sons cannot claim any right. Learned 
counsel for the plaintiff countered this argument 
bycontending thatas per the terms of the partition 
deed, the mother was only permitted to enjoy the 
income of these items and she was not allotted 
these lands in lieu of her maintenance. However, 
acareful reading of the above extracted provisions 
of Ex.A-1 partition deed does not lend support to 
this claim. Even the caption for E’ Schedule which 
covers these items reads "gwrr eustreflubiorer 
SOLU Arraga Auro *... 

Further when the brothers divide their family 
properties after the demise of their father and 
certain properties are set apart for the mother in 
which she is given right to enjoy the income by 
paying kist and the corpus is to be taken by the 
brothers on her death, it is only a life estate given 
to her in recognition of her pre-existing right for 
maintenance. Though there is no specific recital 
in Ex.A-1 partition deed that the properties are 
allowed for the purpose of maintenance, the 
intention is obvious. So, there is no force in the 
contention oflearned counsel for the plaintiffthat 
the mother was only given right to enjoy the 
income from these items and there was no limited 
estate created in her favour which become 
enlarged under Sec.14(1) of the Hindu Succession 
Act. 

15. Sec.14(1) of the Hindu Succession Act reads 
that any property possessed by a female Hindu, 
whether acquired before or after the commence- 
ment of this Act, shall be held by her as full owner 
thereofand notasa limited owner. And as per sub- 
sec.(2), nothing contained in sub-sec.(1) shall apply 
to any property acquired by way of gift or under a 
will or any other instrument or under a decree or 
order of a civil court or under an award where the 
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terms of the gift, will or other instrument or the 
decree, order ofaward prescribea restricted estate 
in such property. The Supreme Court has given “a 
most expansive interpretation” to the general rule 
enacted insub-sec.(1) of Sec.14. In order to invoke 
the application of sub-sec.(2) it is necessary to 
satisfy the essential condition that the instrument 
which limits or restricts the estate should itself 
be...... the source or foundation of the female ‘s 
title to the property. Ifshe had an existing interest 
in the property, the inter position of any instru- 
ment will not affect the operation of sub-sec.(1). 
The instrument may be a deed of partition suit if 
the pre-existing right was there, sub-sec.(2) can- 
not have the effect of taking the property out of 
the coverage of sub-sec.(1). In any such case the 
mere fact that the instrument provides that the 
female Hindu is to have a limited estate or there is 
arestriction on her power of alienation or that the 
property will on her death revert to the next rever- 
sioner will not take the case out of the purview of 
sub-sec.(1). Such terms are merely reiteration of 
the incidents of Hindu Law applicable to limited 
estate. When specific property is allowed to a 
widow in lieu of her claim for maintenance under 
an instrument which prescribe restricted estate, 
the acquisition of property by her is only by virtue 
ofa pre-existing right. Such an acquisition would 
not be within the ambit of sub-sec.(2) even if the 
instrument allotting the property prescribes a 
restricted estate in the property. Sub-sec.(2) must 
be read only as a proviso or exception to sub- 
sec.(1) of Sec.14 and its operation must be con- 
fined to cases where property is acquired for the 
first time as a grant without any pre-existing right 
under instrument, the terms of which prescribe a 
restricted estate in the property. So the life estate 
given to mother Valliammal was enlarged to an 
absolute one by virtue of Sec.14(1) of the Hindu 
Succession Act and when she died 10 years prior to 
the suit, the appellant succeeded to these items as 
her heir along with his other brothers. Property 
inherited by a person from any female is his sepa- 
rate property and his male issued do not take any 
interest in it by birth. So items 9 to 11 also cannot 
form the subject matter of division in the decree. 
16. The plaintiff has claimed division of items 26 to 
41 of plaint “A’ Schedule on the basis that they 
were acquired by the appellant during the years 
1923 to 1926 and were omitted to be included in 
Ex.A-1, partition deed. They were retained by the 
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appellant for the benefit of the family comprising 
of himself and his sons. It transpired during trial 
that out ofitems 26 to 41 only 4 items namely items ” 
28, 29,39 and 41....... measuring in all 1.86 acres of 
dry land were available in the family and accord- 
ingly the preliminary decree was passed in respect 
of these items. Ex.A-3 is the registration copy of 
the sale deed dated 14.4.1924 in favour of the 
appellant by one Sundarammal in respect of item 
39. Ex.A-10 is the registration copy of sale of suit 
items 28 and 29. The contention of the appellant 
on this aspect is that these items though pur- 
chased in his name were allotted to his brother 
Vinayagam under Ex.A-1 partition deed P.W.1 
admits such allotment though according to him 
they were enjoyed by their family. But neither of 
the Schedules in Ex.A-1 pertaining to the two 
brothers Vinayagam and Nagabushanam or the 
appellant covers these items. However the fact 
that these items purchased by the appellant prior 
to the family partition under Ex.A-1 do not finda 
place in that deed itself is an indication that they 
were theself-acquisitions of the appellant. And as 
we shall see latef- there is evidence on record to 
prove that pridf to 1932 the appellant was doing 
contract work and having separate income of his 
own. So thesons of the appellant cannot claim any 
right in these items. As per plaint, item 41 is 
S.No.123/1 of Erumanthangal village measuring 
0.05 acres of dry land. The appellant contends that 
this item was purchased by him under Ex.A-4 
dated 19.8.1925. This sale deed refers to S.No.123/ 
1 extent 5 cents in Kilperumbakkam village. And 
it has been allotted to the share of Vinayagam 
under Ex.A-1. Perhaps the village has been wrongly 
described in the plaint. Any way there is no evi- 
dence on the part of the plaintiff to indicate that 
item No.41 as described in the plaint belongs to 
the family. So these items have to be deleted from 
the preliminary decree. 

17. In the plaint partition was claimed in respect of 
items 1 to 25 on the basis that they are properties 
allotted to the appellant in the earlier family par- 
tition under Ex.A-1 dated 11.7.1932. Of these 
items the appellant disputed the right of his sons 
in item 22 alone and contended that it was his 
separate property. This item comprises of an 
extent of 7.32 acres of dry land in survey No.401/1 
of Villupuram Town. In Ex.A-1 the outstandings 
due to the family are given as Rs.5,236 and odd and 
the debt due by the family is mentioned as Rs.6,000. 
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The deed recites: 


“arapa murr Hse o7.Clasiguzesiad eile 
ASSUULL gre POSENT agelsgiio Cog 
ug Gaggyple Maks u gb urge, 
Heb Awami Crisa. AAO Aefa 
LDL] sui Uuwsyb Mupliugd ygpme FTG 
401/1 7.32 Degsgengud grar Qerigomi 
HoOLKgBsrerepd miUum T.A uy 
Se ANis Lb Abu Gumgeaile ....... 
OUTBSUULL SLEDU ...... Oarhss srs 
gait Caistrig.wigy.”” 


There is no dispute that the debts have now been 
discharged by the appellant. The trial court held 
that this item No.22 is not the separate property of 
the appellant and it is joint family property avail- 
able fr~ partition. On the ether hand 
Mr.E.. ...nanabhan learned couusel for the 
appellant argued that the appellant was given this 
item in the family partition as a remuneration for 
his undertaking to collect the debts due to the 
family and discharge its liabilities and so it is his 
separate property in which his sons cannot claim 
any right. 
18. In support of his contention he relied on the 
decision in Narayanan v. Ranganadhan, A.LR. 
1976 S.C. 1715. The salient features of the deed of 
partition between the parties in that case were: (1) 
sole responsibility for discharge of the family debts 
which were payable to the outsiders was placed on 
one of the coparceners; (2) the liability caston him 
for the discharge of the debts was not to the except 
of the properties given to him but was irrespective 
of the sufficiency or otherwise of the properties 
and any deficit or surplus was to be met or enjoyed. 
by him exclusively; (3) the debts were to be dis- 
charged by such coparcener within a month of the 
registration of the deed and he was required to 
have it in writing from the creditors that the other 
coparcener was no longer liable for the debts; (4) 
in case, there was a default on the part of the 
former to discharge the debts as undertaken by 
bim and any loss was caused to the latter, the 
former was to indemnify the latter; (5) exclusive 
dominion, control and enjoyment of the proper- 
ties was vested in the former in consideration of 
the obligation undertaken by him to discharge the 
debts. The Apex Court held that the aforesaid 
salient features left no manner of doubt that the 
properties mentioned in the deed of partition 
were given to him in lieu of the personal 
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undertaking given by him to discharge the afore- 
said debts. The properties were given absolutely 


to himas his separate properties. By the aforesaid , 


arrangement other members were absolved of the 
responsibility to discharge the family debts. Thus 
the arrangement being bona fide and its terms 
being fair, it was valid and the properties men- 
tioned in the deed of partition became separate 
properties of such coparcener from the date of the 
execution of the deed of partition and were not 
liable to partition. The parties to the partition 
deed were Venkatachala and Narayana, the sons 
of one Rangaswami and Subramani, the son of 
Kuppuswami. In that division one item was con- 
veyed absolutely to Venkatachala in lieu of his 
undertaking to be liable to discharge the entire 
debts mentioned in the partition deed whether the 
properties were sufficient or insufficient to dis- 
charge the same and if there was any surplus out of 
the properties he was to have the same absolutely 
but if the properties were not sufficient, he was to 
discharge the debts on his own responsibility with- 
out making Subramanai liable for the same. Ina 
subsequent suit between Venkatachala and Naray- 
ana, the former claimed that the property ear- 
marked was his separate property. The Supreme 
Court took the view that the conveyance of that 
property to Venkatachala was in the nature of 
remuneration for the services to be rendered by 
him. The mere fact that some amount out of the 
joint family funds were used for discharge of the 
debts is of no consequence. If any amount out of 
the joint family funds was used for the discharge of 
the outstanding payable to the outside debtors, 
Venkatachala would be liable for them to account. 
The property allotted to Venkatachala was akin to 
the remuneration received in his capacity as a 
Managing Director of a company by a member of 
a Hindu undivided family. After referring to the 
decision in Raj Kumar Singh Hukam v. Goverdji, 
AJR. 1971 S.C. 1454: 78 LT.R. 83: (1971)1 LTJ. 
152: (1971)1 S.CJ. 710: 1971 Tax. L.R. 982: (1971)1 
S.C.R. 748, the Apex Court held that the proper- 
ties given absolutely to Venkatachala were his 
separate properties. 

19. But on a close scrutiny of the decision referred 
to above, we are of the view that the two cases are 
clearly distinguishable on one vital aspect. While 
the dispute relating to the character of the prop- 
erty in that case was between two brothers, in the 
present action it is between father and sons. In our 
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view this makes all the difference. The law as it 
stood before coming into force of the Hindu Suc- 
cession Act, 1956 is stated-at page 248 of Mulla’s 
Hindu Law, 1990 Edition in these terms: “The 
share which a coparcener obtains on partition of 
ancestral property is ancestral property as regards 
his male issues. They take an interest init by birth, 
whether they are in existence at the time of parti- 
tion or are born subsequently. Such share, how- 
ever, is ancestral] property only as regards his male 
issue. As regards other relations, it is separate 
property..... Where the share allotted to a copar- 
cener on partition consists of property which is 
Subject to a mortgage, the fact that he subse- 
quently clears it from the mortgage by his own self- 
acquisitions, does not alter the character of the 
property. The unencumbered property still 
remains ancestral, and his male issue acquires 
interest in it by birth.” So, though item 22 was ear- 
marked and allotted in Ex.A-1 partition deed dated 
11.7.1932 to the appellant for the purpose of 
discharging the family debts, the ancestral charac- 
ter of the property could not be converted into 
separate property by the terms of that partition 
deed. It was still property obtained by the appel- 
lant in a family partition and so joint family property 
vis-a-vis his sons. That that property was burdened 
with an obligation to discharge the debts cannot 
change the nature and character of property. Further 
we find from Ex.A-1 that the outstandings to be 
realised and debts to be discharged were more or 
less equal. There is nothing in the evidence of the 
appellantas D.W.5 to indicate that he salvaged the 
property without detriment to the joint family 
assets. While allotting suit items 1 to 25 in Ex.A- 
1, this item 22 was burdened with an obligation to 
discharge the debts. This allotment cannot in any 
sense be compared with the Managing Director’s 
remuneration of a member of a joint Hindu fam- 
ily. So, we have no hesitation in holding that there 
is no difference between item 22 and other item 
allotted to the appellant in the family partition 
under Ex.A-1 dated 11.7.1932 regarding their 
character. And hence it is coparcenary property in 
which his sons have a right by birth. 

20. In the plaint the allegations are that items 42 to 
92 of Schedule I are properties acquired by the 
appellant from out of the income of ancestral 
properties when he was the manager of the joint 
family. After deleting items not available for divi- 
sion the preliminary decree was passed in respect 


ql] Shanmugha Udayar v. Sivanandam (Thangamani, J.) 


ofitems 44 to 64, 66 to 78, 81 to 87 and 90 to 92. We 
have now seen that division cannot be claimed in 
Tespect of items 82, 83, 47, 48and 51. Theextent of 
remaining items comes to 11.84 1/2 acres of dry 
lands. Besides, the appellant has purchased the 
houses specified in items 66 to 76. Of these houses 
item 76 is in Kilperumbakkam village while others 
arein Villupuram. It is the case of the plaintiff that 
the properties allotted to the appellant under 
Ex.A-1 partition deed dated 11.7.1932 formed the 
nucleus for the acquisition and hence they belong 
to the joint family. The ancestral properties allot- 
ted to the appellant under Ex.A-1, barring those 
set part for the mother are items 1 to 8 and 12 to 
25. They comprise of 5.81 1/2 acres of wet land, 
10.12 1/2 acres of dry land and two small houses. 
Of the properties now under consideration items 
44 and 45 were purchased by the appellant under 
Ex.A-8 on 4.11.1940. Items 46 to 50, 78 and 81 
were acquired in the year 1941 under Exs.A-9, A- 
10 and A-11, from 1946 to 1950 items 51, 53 to 64 
and 84 to 87 were purchased under Exs.A-12, A- 
13, A-14, A-15, A-17 and A-18. The relevant evi- 
dence of the appellant as D.W.5 on this aspect is to 
the effect that from 1923 he was having a brick kiln 
from which he was getting an annual income of 
Rs.2,000 to Rs.3,000. He did minor irrigation 
contract work where from he got Rs.3,000 to 
Rs.4,000 per year. He was also a District Board 
Contractor which yielded him an income of Rs.4,000 
to Rs.5,000. He also did building repair work in 
which he got Rs.500 to Rs.1,000 per annum. He 
purchased the abovesaid items from the income of 
these contract Works. But admittedly he did these 
works prior to 1932. Later on he changes his stand 
and deposes that he did a number of contract 
works in Police Department and Highways 
Department subsequent to 1932. He was getting 
annually Rs.8,000 to Rs.10,000 from those works. 
For about 6 or 7 years from 1944 he did Indigo 
business which yielded him an income of Rs.8,000 
to Rs.10,000 per year. In 1946 he purchased three 
lorries in the auction conducted by the Army 
Authorities in Avadi. He repaired and sold them 
ata profit of Rs.20,000. He was also getting some 
income while he was M.L.A. from 1962 to 1975 
and Municipal Councillor for 50 years and 
Municipal Chairman on five occasions. He took 
on lease about 100 acres of land, raised sugarcane 
and supplied them to Nellikuppam Sugar Factory. 

In this he got Rs.5,000 per annum as net profit. 
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These are the main sources of income from which 
he purchased the above mentioned suit items. 
Exs.B-34 to B-39 some correspondence and agree- 
ment between appellant and Railways relating to 
the period from 1962 to 1965 no doubt show that 
the appellant was doing railway contract. That the 
appellant was doing building contract and railway 
contract and that there was brick kiln. are not 
disputed by plaintiff in his evidence. He would 
only say that the contract was done by the joint 
family. He presses into service Ex.A-20 the regis- 
tration copy of the mortgage deed dated 14.3.1960 
executed by appellant and others in favour of 
L.M.Bank, Villupuram, for Rs.15,000 and swears 
that the family funds were mortgaged for contract 
work. The evidence of P.W.1 is also to the effect 
that the trees from family lands were utilised for 
brick kiln. And the appellant has not filed any 
accounts to substantiate his version on the extent 
of income hewas receiving from these works prior 
and during the purchases made from 1940 to 1950. 
Ex.B-21 the registration copy of the lease deed 
dated 31.1.1946 only goes to show that in the year 
1946 he took about 20 acres of wet and dry lands on 
lease for the purpose of sugarcane cultivation. 
However, no accounts or other records have been 
produced by him to evidence the yield and surplus 
from leasehold cultivation. Ex.B-21 could at best 
indicate that in 1949 the appellant was cultivating 
sugarcane by taking lands on lease. Except Ex.B- 
21 there is no document to show either he was 
supplying sugarcane to Nellikuppam Sugar Fac- 
tory or he was raising sugarcane prior to the acqui- 
sition of these lands from 1940 to 1950. All other 
documents have come into existence subsequent 
to 1950 and so they are of no avail to us. Though it 
is his version that he took about 100 acres of land 
on lease and cultivated, he is unable to say from 
whom he took the lands on lease. Excepting the 
solitary and self-serving version of D.W.5 in the 
witness box, there is no other material to accept 
his contention. In Mallappa v. Mallappa, A.I.R. 
1961 S.C. 1268, the Supreme Court has held that 
“where a manager claims that any immovable 
property has been acquired by him with his own 
separate funds and not with the help of the joint 
family funds of which he was in possession and 
charge, it is for him to prove by clear and satisfac- 
tory evidence his plea that the purchase money 
proceeded from his separate fund. The onus of 
proof must in such a case be placed on the 
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manager and not on his coparceners”. Apart from 
the question of onus, in the absence of positive 
proof on the part of the appellant regarding the 
source of the wherewithal for the purchase of 
these items, we are unable to accept the claim of 
the appellant that these items now under consid- 
eration were purchased from his separate income. 
21. According to P.W.1, of all the ancestral lands, 
item 22 is the most fertile one. Whereas D.W.S 
Says that item 22 comprising of 7.32 acres is known 
as ‘Kuyavan Kollai’. Initially this land was not fit 
for cultivation. Potters used to excavate earth for 
the purpose of making pots. It was brought under 
cultivation only about 10 years prior to the suit. 
But the appellant has not filed the relevant adan- 
galextracts tosubstantiate his plea that they began 
to raise crops in that field only ten years prior to 
the trial of suit. We find from Exs.B-17 to B-20 
that some thatched houses in a portion of this 
property were leased out by the father of the 
appellant during 1919-20, But the income was 
only meagre ranging from 50 paise to Rs.2.25. 
22. P.W.1 deposes that he and defendants 4 and 5 
also participated in the contract work of their 
father. However, the 4th defendant as D.W.4 does 
not say anything on this aspect. Further, admit- 
tedly the plaintiff was born in 1955 and the second 
defendant was born in 1939. So even the eldest son 
would have been only 11 years old when the pur- 
chase were over in 1950. Evidently the properties 
could not have been acquired out of the joint 
exertions of the father and sons. We have already 
seen that the appellant was allotted 5.81 1/2 acres 
of wet land and 10.12 1/2 acres of dry land under 
Ex.A-1 partition deed in 1932. And those proper- 
ties were only in the enjoyment of the appellant 
during 1940-50. Considering the extent of these 
lands, and that the total consideration for Exs.A- 
8 to A-15 and A-17 is only Rs.13,550, the possibil- 
ity of the income from ancestral lands having 
formed the source for the purchase of those 11.84 
acres of dry lands could not be ruled out. 
23.'The preliminary decree covers the outstandings 
described as items 1 to 7 and 9 in plaint Schedule 
II, Jewels worth 100 sovereigns stated in item 8 
“and other movables described as sub items 1 to 11 
in item 11. Sub-item 11 of item 11 and item 10 of 
Schedule I are vague and they have necessarily to 
be deleted from the preliminary decree. The sub 
items 5 to 8 of item 11 comprise of tractor, trailer, 
cultivator and tractor disc. In cross objections the 
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5th defendant assails the finding of the trial court 
that they belong to thejoint family. The 5th defen- 
dant as D.W.1 states in his evidence that he pur- 
chased these items by obtaining a loan from Land 
Development Bank. Ex.B.7 purports to bea letter 
dated 3.3.1981 by the Special Officer of Villupu- 
ram Co-operative Land Development Bank certi- 
fying that the 5th defendant has borrowed a loan 
of Rs.42,9000n 30.11.1972 for purchase of tractor, 
trailer and other implements and a sum of Rs.7,606 
with subsequent interest was due from him from 
1.11.1978. Ex.B-9 is the solvency certificate issued 
by Tahsildar, Villupuram on 2.1.1975 that the 5th 
defendant is solvent to the extent of Rs.1,00,000. 
D.W.1 further claims that he is having accounts 
with Indian Bank and U.C.O.Bank as per Exs.B- 
10and B-11. He is paying the instalments due. He 
also relies upon Exs.B-3 to B-6 which indicate that 
he was enlisted as a contractor with Transport 
Corporation. But he admits in cross-examination 
that the entire purchase money for the tractor and 
its accessories was provided by loan obtained as 
per Ex.A-19 the registration copy of the mortgage 
deed dated 16.11.1972 executed by the appellant 
and all his sons in favour of the President of 
Villupuram Co-operative Land Development Bank. 
D.W.1 states in his evidence that the properties 
pledged under this document are joint family 
properties which are in the enjoyment of all of 
them. Though he claims that he was paying the 
instalments, he has not filed any vouchers to prove 
his contention. Besides, he admits that the debt 
due under Ex.A-19still remains undischarged. He 
further states that the tractor is used for the pur- 
pose of the joint family lands. His evidence that he 
would receive hire charges for the tractor does not 
carry conviction. And he has not furnished any 
rentreceiptalso. Admittedly he has not pleaded in 
his written statement that he used to let the tractor 
on hire for joint family work. His father and the 
4th defendant also used the tractor for the con- 
tract work. That they would bay hire charges for 
their work is not borne out by any receipt. So we 
are unable to agreewith the 5th defendant that the 
tractor and its accessories are his separate proper- 
ties, even though the R.C. for the same stands in 
his name. 

24.D.W.5 claims that healone is paying the instal- 
ments due for the tractor. According to him, his 
sons also joined in execution of Ex.A-19 on the 
insistence of Bank authorities. Though it is his 
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evidence that he alone applied for the loan to 
purchase the tractor, the said loan application has 
not been filed. Admittedly he was using the tractor 
for the farm work and contract work. Further he 
admits in cross-examination that in O.C.No.79 of 
1983 on the file of Chief Judicial Magistrate, South 
Arcot he had conceded that the tractor does not 
belong to him and instead the 5th defendant is the 
owner of the same. But we have already seen that 
only by pledging the joint family lands by all the 
members of the family, the purchase money for 
the tractor was obtained as loan from the Land 
Development Bank. While so, we are of the view 
that sub items 5 to 8 of item 11 of Schedule II are 
also joint family properties and the memorandum 
of cross-objections filed by the Sth defendant 
deserves to be dismissed. 

25. Regarding the outstandings due as described 
in items 1 to7 and 9 of Schedule II and the other 
artitles mentioned in item 11, the case of the 
appellant is that they belong to him, exclusively. 
Total amount due under these items comes to 
about nine lakh of rupees. As per plaint Schedule 
I] items 1 to 4, 6 and 7 the appellant is stated to 
have a deposit of Rs.50,000 with State Bank of 
India, Rs.1,00,000 with Indian Bank, Rs.48,000 
with United Commercial Bank, Rs.3,00,000 with 
South Indian Bank and Rs.60,000 with Land 
Development Bank. In the written statement the 
appellant denies the existence of these items. In 
order to establish his contention he has produced 
Exs.B-22 and B-24 Bank passbooks which disclose 
that he was having only about Rs.1,200 as cash 
balance when the suit came to be filed. The court 
below has passed the preliminary decree in 
respect of the amounts which were available on 
the date of suit in these banks. Considering the 
Stature of the appellant as a public man, it is 
possible that it is only his separate money. 

26. Item 9 of Schedule II of plaint is described as 
Rs.50,000 due from one Jothilingam. The appel- 
lant claims that no such amount was due from 
Jothilingam and instead a sum of Rs.13,000 due 
from outsiders had already been received. Ex.B-25 
is the discharged promissory note executed by 
Jothilingam in his favour for Rs.5,750 on 9.12.1980. 
P.W.1 admits that his father had Bank accounts. 
So it is quite likely that the money due from 
Jothilingam represents only the separate funds of 
the appellant and in any event it no longer exists. 
27. Item 5 of Schedule II relates to shares to the 
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tune of Rs.3,00,000 in South India Sugars, Mun- 
diyambakkam. But we find from the Commis- 
sioner’s Report that share certificates to the 
extent of Rs.6,000 alone are available. Since 
admittedly the appellant was the Director ofMun- 
diyambakkam Sugar Factory sometime in the past, 
the probabilities are that these shares belong to 
him as his separate property. 

28. Item 8 of plaint Schedule II is stated as 100 
sovereigns of jewels. The Commissioner states in 
his report that jewels worth about 20 sovereigns 
were available when he took the inventory on 
22.3.1981. D. W.5 states in his evidence that these 
jewels belong to his wife Lalitha the 9th defendant 
herein. The court below has held that these jewels 
are also joint family properties since the appellant 
has admitted in his evidence that his first wife and 
second wife were having jewels. But as it has been 
rightly argued by learned counsel for the appel- 
lant, the first two wives of the appellant died long 
ago and it is unlikely that their jewels continue to 
remain in the family intact since 1957. As we shall 
see later the 9th defendant is the wife of the 
appellant, we are inclined to take the view that 
these jewels only belong to her. Her right to the 
jewels cannot be negatived merely on the basis 
that she has not chosen to file any appeal. 

29. Sub-items 1 to 3 of item 11 of Schedule II are 
furniture and fridge. Considering the nature of the 
articles and the admitted fact that the appellant 
was in Public life for nearly halfa century itis likely 
that these items are also his separate properties. 
30. Sub-item 4 of item 11 is the Ambassador car. 
There is practically no evidence on either side in 
this connection. We are not in a position to know 
when the car was purchased and for what price. 
There is no dispute that the appellant is a public 
man of stature. So it is quite probable that he 
acquired this vehicle only for his personal use 
from his separate funds. Further, there is suffi- 
cient evidence on record to show that the appel- 
lant had independent source of income. P.W.1 
speaks about his father doing contract work in 
1965. There is no presumption that he utilised his 
independent income for the family and spent the 
family income for acquiring outstandings and other 
properties. So all items including the car are his 
separate properties. 

31. Item 10 of Schedule II are four 5 H.P. motor 
pump sets. Generally they go with the land where 
the concerned wells are situate. There is no 
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evidence as to where these pump sets are located. 
The report of the Commissioner also does not 
throw any light on this aspect. So they have to be 
deleted from the preliminary decree. 

32. The appellantclaims that the joint family owes 
Rs.4,00,500 to Land Development Bank and other 
creditors. The trial court found that there was no 
such joint family debt to be discharged. There is 
only evidence of D.W.5 that he owed Rs.28,000 
boggiyam debt to one Muslim gentleman. Evi- 
dently he refers to Ex.B-33 which is the registra- 
tion copy of the usufructuary mortgage deed dated 
21.4.1980 executed by the appellant in favour of 
one Akbar Sheriff and Ahamed Shariff for Rs.27,500. 
In the absence of any other evidence we have to 
presume that the debt is still subsisting. And it is 
not the case of his sons that it is tainted with 
immorality or illegality. So the debt is binding on 
the sons and provision has to be made for its 
discharge at the time of final decree proceeding 
from out of the estate. 

33. There is no dispute that 9th defendant Lalitha 
and the appellant are living as husband and wife 
and the newly added 10th defendant Tamilarasi is 
the daughter of Lalitha. The Court below found 
that there was no satisfactory proof to establish 
that the 9th defendantis the legally wedded wife of 
the appellant. This finding is also assailed by the 
appellant herein even though the 9th defendant 
has not preferred any appeal of her own accord. 
Respondents 1 to8 have taken thestand that there 
was no valid marriage between their father and the 
9th defendant. At one stage they even questioned 
the paternity of the 10th defendant. However, 
Exs.B-1 and B-2 the letters admittedly written by 
the plaintiff to his father on 26.2.1976 and 8.4.1980 
are significant in this connection. In Ex.B-2 he 
States 


“HLUT © Wa SEee IDE sts Heirteremo nies 
EDD cross, eZ ClaiiwiCaun, ri Bevo 
LUTPEMS BOOSH TETE aumpsncusiumracit 
STETD phlána Tod Amn ÙT. 10 pre 
Lah MoO psCurg Aeremdor shlenyp suei 
HGuUre creased ss Geopuyd AVNA sear 
AZ| EHA HUI DAUBE, BORUT 
arar Asrenmbworsne Eb Pug HOOT 
THD! mpks Caur rip yg Ceiiigy 
sgap Hbiow p Tyr.” 


When confronted with this letter P.W.1 chose to 
say during cross-examination: 
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“Osea gbor reug agra EVHss 
Adm. HYD HIMAS HNED. 
HÉLT Assresribior crest Hl AMPULE ADe. 
sTmhEET SHbusHe Amba urigenw fer 
mbor carp SMN ANC. Hes ag 5s 
Heo crest Ascreribwr cretiensor Hep enargsgusit 
ani steps Arri e_erGerest. Aestestibiom sre 
Ug OM Zrmaggrear aeda eir ef 
wade. Hamsa sO story Ouse Adug 
Og fuimgy.”” 


Evidently the plaintiff is referring to 9th defen- 
dant in Ex.B-2. He forswears in order to wriggle 
out of the situation. That he has chosen to address 
the 9th defendant as “ “itself in an 
indication that she is the legally wedded wife of his 
father. Furthcr, we have marked four more letters 
written by the plaintiff to his father as Exs.B-42 to 
B-45 in this Court. In Ex.B-42 dated 15.11.1972 he 
writes 


“Bisi cress Clan ssid Gamercnus bor 
Air Coa ymma paupo CleWwAGperr.’” 


In Ex.B-45 he addresses the letter both to the 
appellant and the 9th defendant as 
ASTUMA SULIT SWAY Ss DEAT GHB UNT 
yD HoT DLA” 
The letter further reads 


“ADOT HIRT TEENE paupa alg Mass 
GCurglg slur crerGine Camuras AHED 
Terese LLAD FAD rir 
AÍLT Aupp uTrségg Ler aren ubg UTSA 
Gab ei g UBB Arwen urie 
senpri Sng Hemo»rdebCurgy Abr, ALU 
UYD PAEO crestCwed hE HNUS AT DET 
Ho uerb meusgisrefiact seung AUGUE 
arar ecorrAChHsr bor. prer ASNES ASN 
wmoGeor soup) Cewg Am sso abor isei 
ALILITAYLD TETT OTNES.” 


Besides, we find from the evidence of D.W.1 that 
admittedly he was residing with his father till 1970. 
And it is the evidence of D.W.2 that the appellant 
and 9th defendant are living together since 1968. 
That the sons of the appellant chose to live with 
their father even after the induction of the 9th 
defendant in the household also probablises the 
claim of the appellant that she is his legally wed- 
ded wife. Had she been only a concubine of the 
appellant, it is highly unlikely that the sons would 
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have allowed her to reside with their father in the 
ancestral family house where their mother lived 
and died. As the Supreme Court has held in 
Gokalchand v. Parvin Kumar, A.I.R. 1953 S.C. 231, 
continuous cohabitation ofa man and a woman as 
husband and wife and their treatment as such for 
a number of years may raise the presumption of 
marriage. Further law does not favour concubi- 
nage, but the presumption is in favour of a mar- 
riage when a man and a woman are shown to have 
cohabited continuously for a long number of years. 
In Sivachakravarthy v. Sivasankaran, 84 L.W. 280, 
a Division Bench of this Court has held: 
“Where a man and woman have been proved 
to have lived together as man and wife, the law 
will presume, until the contrary be clearly proved, 
that they were living together in consequence 
of a valid marriage and not in a state of con- 
cubinage”. 
In Balasubramanyam vy. Suruttayan, A.I.R. 1992 
S.C. 756, the Supreme Court has laid down that 
when a man and woman continuously lived 
together under the same roof and cohabited for a 
number of years, presumption that they lived’as 
husband and wife arises. So we have no hesitation 
in drawing the presumption that there was a valid 
marriage between the appellant and the 9th defen- 
dant. As a necessary corollary it follows that the 
10th defendant is their legitimate daughter. 
34. The next question we have to address our 
Selves is the share to which the 10th defendant is 
entitled. Sec.29(A) of the Hindu Succession Act 
introduced by Tamil Nadu Amending Act 1 of 
1990 reads as follows: 
“Notwithstanding anything contained in Sec.6 
of this Act, 
(i) in a joint Hindu family governed by 
Mitakshara Law, the daughter ofa coparcener 
shall by birth become a coparcener in her own 
right in the same manner as a son and have the 
same rights in the coparcenary property as she 
would have if she had been a son, inclusive of 
the right to claim by survivorship and shall be 
Subject to the same liabilities and disabilities 
in respect thereto as the son: 
(iData partition in such a joint Hindu family 
the coparcenary property shall be so divided as 
to allot to a daughter the same share as is 
allotable to a son provided that the share which 
a predeceased son or a predeceased daughter 
would have got at the partition ifhe or she had 
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been alive at the time of the partition shall be 
allotted in the surviving child of such prede- 
ceased son or of such predeceased daughter. 
Provided further the share allotable to the 
predeceased child ofa predeceased son or ofa 
predeceased daughter, if such child had been 
alive at the time of the partition, shall be 
allotted to the child of such predeceased child 
of the predeceased son or of the predeceased 
daughter, as the case may be; 
(iii) any property to which a female Hindu 
becomes entitled by virtue of the provisions of 
clause (i) shall be held by her with the incidents 
of coparcenary ownership and shall be regarded, 
notwithstanding anything contained in this Act 
or any other law for the time being in force, as 
property capable of being disposed of by her by 
will or other testamentary disposition: 
(iv) nothing in this chapter shall apply to a 
daughter married before the date of the com- 
mencement of the Hindu Succession (Tamil 
Nadu Amendment) Act, 1989; 
(v) nothing in clause (ii) shall apply to a parti- 
tion which had been effected before the date of 
the commencement of the Hindu Succession 
(Tamil Nadu Amendment) Act, 1989. 
On. the strength of this newly introduced provi- 
sion of law,’ learned counsel for the appellant 
argued that the 10th defendant his daughter has 
become a coparcener in her own right in the same 
manner as his sons and she has the same right in 
the joint family propertics. Hence she also has to 
beallotted a share along with plaintiffs and defen- 
dants 2 to 7. The objections on behalf of the 
respondents are that the said daughter of the 9th 
defendant has not preferred any appeal and in any 
event this plea has not been taken by theappellant 
in his appeal memorandum. Since the plea of the 
daughter to come on record as the 10th defendant 
has been negatived by the trial Court holding that 
she is not a necessary party to the suit, evidently 
she could not have preferred any appeal. Now we 
have permitted her to come on record. So there 
cannot be any objection for the 10th defendant to 
raise this plea in this appeal. Further asa Division 
Bench of Calcutta High Court has laid down in 
Nurı Miah v. Ambica Singh, A.LR. 1917 Cal. 716, 
when a question of law is raised for the first time 
in a Court of last resort upon the construction of 
a document or upon facts either admitted or proved 
beyond controversy, it is not only competent but 
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expedient, in the interest of justice, to entertain 
the plea. Ordinarily the decree in a suit should 
accord with the rights of the parties as they stand 
at the date of its institution. But this principle js 
not of universal application. Where it is shown 
that the original relief claimed has, by reason of 
subsequent change of circumstances, become 
inappropriate or that it is necessary, to base the 
decision of the Court on the later circumstances in 
order to shorten litigation or to do complete jus- 
tice between the parties, it is incumbent upon a 
Court of Justice to take notice of events which 
have happened since the institution of thesuit and 
to mould its decree according to the circumstances 
as they stand at the time the decree is made. And 
the Apex Court has laid down in Pool Chand v. 
Gopal Lal, (1967)3 S.C.R. 153, that'so far as par- 
tition suits are concerned, if an event happens 
after the preliminary decree and before a final 
decree is passed, and a change in the shares is 
necessitated, the trial court can and should pass a 
second preliminary decree correcting the shares; 
and, if there is a dispute in that behalf the order of 
the court deciding that dispute and making a 
variation in shares specified in the preliminary 
decree already passed is a decree in itself which 
would be liable to appeal. A partition suit is not 
finally disposed of till the final decree is passed 
and the court has jurisdiction to decide all dis- 
putes, that may arise due to the death of some of 
the parties after the preliminary decree and before 
the passing of the final decree. There is nothing in 
the Civil Procedure Code which prohibits the 
passing of more than one preliminary decree ina 
partition suit, if circumstances justify it and if it is 
convenient and advantageous to do so. So there 
cannot be any impediment in passing another 
preliminary decree correcting the shares in case 
we find that the 10th defendant also has to be 
allotted a share in the division of family assets. 

35.Sec.1 of Tamil Nadu Act 1 of 1990 clearly states 
that the Amendment Act shall be deemed to have 
come into force on the 25th day of March, 1989. 
The opening words of Sec.29A(i) no doubt indi- 


cate that there should be a joint Hindu family- 


governed by Mitakshara Law in existence on 
25.3.1989 in order that a daughter of a coparcener 
shall become a coparcener. If the family had ceased 
to be a joint family and got divided in status by 
reason of a preliminary decree or by a method 
known to Hindu Law, the Section will not apply. 
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In Sundararajan v. Deivanayagam, (1991)1 L.W. 
97, one of us (Srinivasan, J.) took the view express- 
ing dissent from the judgment of Andhra Pradesh 
High Coust in Narayana Reddy v. Sai Reddy, A.LR. 
1990 A.P. 263. But the latter judgment was 
affirmed on Appeal by the Supreme Court in Sai 
Reddy v. Narayana Reddy, (1991)3 S.C.C. 647. The 
relevant part of the judgment reads thus: 
“It is obvious that under the aforesaid provi- 
sion, the difference between daughter and son 
of the Mitakshara Hindu family is removed 
and the daughter is conferred rights in the joint 
family property by birth in the same manner 
and to the same extent as the son. She is, 
therefore, now entitled to claim partition and 
her share in the family property. The amend- 
ing provision is a beneficial legislation which, 
among other things, is also directed towards 
eradicating social evils such as dowry and dowry 
deaths. It also achieves the constitutional 
mandate of equality between sexes. 
The crucial question, however, is as to when a 
partition can be said to have been effected for the 
purposes of the amended provision. A Partition of 
the joint Hindu family can be effected by various 
modes, viz., by a family settlement, by a registered 
instrument of partition, by oral arrangement by 
the parties, or bya decree of the court. Whena suit 
for partition is filed in a court, a preliminary 
decree is passed determining shares of the mem- 
bers of the family. The final decree follows, there- 
after, allotting specific properties and directing 
the partition of the immovable properties by metes 
and bounds. Unless and until the final decree is 
passed and the allottees of the shares are put in 
possession of the respective property, the parti- 
tion is not complete. The preliminary decree which 
determines shares does not bring about the final 
partition. For, pending the final decree the shares 
themselves are liable to be varied on account of 
the intervening events. In the instant case, there is 
no dispute that onlya preliminary decree had been 
passed and before the final decree could be passed 
the Amending Act came into force as a result of 
which clause (ii) of Sec.29-A of the Act became 
applicabk. This intervening event which gave shares 
to respondents 2 to 5 had the effect of varying 
shares of the parties like anysupervening develop- 
ment. Since the legislation is beneficial and placed 
on the statute book with the avowed object of 
benefiting women which is a vulnerable section of 
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the society in all its strates, it is necessary to givea 
liberal effect to it. For this reason also, we cannot 
equate the concept of partition that the legislature 
has in mind in the present case with a mere sever- 
ance of the status of the joint family which can be 
effected by an expression of a mere desire by a 
family member to do so. The partition that the 
legislature has in mind in the present case is 
undoubtedly a partition completed in all respects 
and which has brought about an irreversible situ- 
ation. A preliminary decree which merely declares 
shares which are themselves liable to change does 
not bring about any irreversible situation. Hence, 
we are of the view that unless a partition of the 
property 1» effected by metes and bounds, the 
daughters cannot be deprived of the benefits 
conferred by the Act. Any other view is likely to 
deprive a vast section of the fair sex of the benefits 
conferred by the amendment. Spurious family 
settlements, instruments of partitions not to speak 
of oral partitions not to speak of oral partitions 
will spring up and nullify the beneficial effect of 
the legislation depriving a vast section of women 
of its benefits. We are bound by the above judg- 
ment and we hold that the 10th defendant is 
entitled to a share equal to that of a son. That 
means, she is entitled to 1/9th share and the sons, 
namely, the plaintiff and defendants 2 to 7 will 
each be entitled to 1/9th and the first defendant, 
the father will have the remaining 1/9th. The 8th 
defendant, the elder daughter of the first defen- 
dant is not entitled to claim the benefits of the 
amendment Act as she was married prior to 
25.3.1989. 

36. The only remaining point we have to consider 
is the question of costs. The Court below has 
decreed that the appellant to pay the costs of the 
suit to the plaintiff on Exs.A-21 to A-24 as 
impoundingcharges. The other parties are to bear 
their respective costs. Learned counsel for the 
appellant submitted that ordinarily the order of 
costs in a suit for partition is either what the 
parties should bear their own costs or that the 
costs should come out of the property liable to be 
partitioned. A Division Bench of this Court has 
laid down in Neelatooru, Venkatarangacharlu v. 
Neelatooru Sampath Kumara Aiyangar, 11 L.W. 5, 
that where a partition suit has to be brought for 
effecting a partition between the members of a 
family and neither party has been guilty of unfair 
contention, the costs till the preliminary decree 
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should come out of the estate. In this case it cannot 
be said that there has been any unfair claim on the 
part of the appellant. Further no demand in writ- 
ing for partition preceded the institution of the 
suit by the plaintiff. No doubt, P.W.1 states in his 
evidence that he asked his father for division and 
since he was not amenable, he was constrained to 
file the suit. But there is nothing in writing to 
substantiate this plea. Even the averments in the 
plaint do not indicate that any notice was issued 
demanding partition prior to the filing of the suit. 
The submissions of learned counsel for the appel- 
lant included the correctness of the directions of 
the trial court to the appellant to bear the stamp 
duty and penalty paid on Exs.A-21 to A-24 also. 
They were based not only on the facts but also on 
certain legal propositions. But it is unnecessary 
for us to go into that aspect of the question since 
we are of the view that in this action the proper 
order as to costs would be that it should come out 
of the estate. 

37. Before parting, we would like to point out that 
plaintiff alone has asked for partition and sepa- 
rate possession of his share and none of the defen- 
dants has paid court fee and prayed for a decree 
regarding his respective share. Evidently the pre- 
liminary decree declaring that defendants 2 to 6 
are entitled to 1/8th share each has to be modified 
suitably. All the sons of the appellant and the 
daughter, the 10th defendant are entitled to 1/9th 
share each. It is open to defendants 2 to 6 and 10 
to pay court-fee due from them and seek divisio 
and separate allotment of their respective shares. 
38. In the result, the appeal is allowed in part. The 
judgment and preliminary decree passed by the 
trial court are modified. The preliminarly decree 
for partition and separate possession in favour of 
the plaintiffwill be only in respect of 1/9th share in 
suit items 1 to 8, 12 to 25, 44 to 46, 49, 50, 52 to 64, 
66 to 78, 81,84 to 87 and 90 to 92 of plaint Schedule 
I and sub items 5 to 8 of item 11 and item 12 of 
Schedule II. During final decree proceedings 
provisions is also to be made for the discharge of 
the usufructuary mortgage debt due to Akbar 
Sheriff under Ex.B-33. Memorandum of cross- 
objections is dismissed. Costs of all parties through- 
out shali come out of the estate. 
C.M.P.No.15096 of 1992 in Appeal No. 688 of 1993: 
Petition to receive the documents 1 to 6 
C.M.P.No.15096 of 1992 is allowed as per order of 
this Court dt.18.3.93 in App.No.688 of 1983 and 
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the documents 1 to 6 marked as Additional evi- 
dence Exs.B-40 to B-45 in O.S.No.63 of 1982 on 
the file of the Sub Court, Villupuram. 


BS. 


Appeal allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Srinivasan, J. 


W.P.No.1615 of 1990 25th June, 1993. 


V.S.Balakrishnan ... Petitioner 
v. 

Pudukottai Municipality represented by its Com- 
missioncr, Pudukottai and another .. Respondents. 


Deed - Construction - Lease or licence - Municipal- 
ity giving right of collecting fees in the weekly market 
for a fixed period - Clause in deed - Reading that 
petitioner be in possession with right of leasing shops 

and stalls - That he shall hand over possession of 
buildings and vacant lands on expiry of term - Peti- 

tioner, if a tenant under Municipality. 

Itis very clear from the notification ofauction that 

what was sought to be conferred or conveyed was 

only a right to collect fees in the Weekly market. 

The notification related to about 15 items. The 

comparison of description of the other items shows 

that the Municipality intended only to confer a 

right to collect fees and nothing else. The docu- 

ment dated 5.4.1989 on which reliance is placed 

does not contain any description of any immov- 

able property. The schedule merely refers to the 

right to collect fees in the Weekly market. It is 

written in Tamil as follows: 


“QINTSE HEN GUIS) SLL coord 01 eyed" 


That shows very clearly that the parties did not 
intend to deal with any immovable property under 
the document. When it is a question of intention 
of the parties, it is clear from document in ques- 
tion that there was no intention to deal with any 
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immovable property. On construction of the docu- 
ment dated 5.4.1989, it is clear that what was given 
to the petitioner was onlya licenceand nota lease. 
[Paras. 8 & 9] 
Cases referred to:- 
Qudrat Ullan v. Baroilly Municipality, ALR. 1974 
S.C. 396. [Para. 8} 
State of Rajasthan v. Bhavani Singh, A.I.R. 1992 
S.C. 1018. [Para. 10] 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein and in the affidavit filed therewith, the 
High Court will be pleased to issue a writ of 
certiorarified for the records pertaining to the 
notification issued by the 1st respondent in 
Na.Ka.No.A.4/15423/89, dated 29.1.1990 and quash 
the same insofar as item 1 is concerned and direct 
the Ist respondent to permit the petitioner to 
continue as a lessee of the weekly market in Pudukot- 
tai Municipality. 
R.Sundaravaradan, Senior Counsel for 
S.C.Kalaichelvan, S.Kamadevan, for Petitioner. 
N.Baskaran and V.Ramaswamy, for Respondent 
No.1. 
T.Sasindran, for Respondent No.2. 
The Court made the following 
ORDER: The petition is for issue of mandamus 
calling for the records pertaining to the Notifica- 
tion issued by the first respondent in Na.Ka.A.4/ 
15423/89, dated 29.1.1990 and to quash the same 
insofar as the item 1 is concerned. Item 1 of the 
Notification relates to a right to collect fees in the 
weekly market for the period from 1.4.1990 to 
31.3.1991. According to the petitioner, when the 
auction was held in the pervious year, he was a 
successful bidder for a sum of Rs.7,00,150. He was 
directed to pay a sum of Rs.51,300 every month. A 
document was executed on 5.4.1989 on a stamp 
paper of Rs.5. Under that document the right of 
collecting the fees in the weekly market, Pudukot- 
tai during the period from 1.4.1989 to 31.3.1990 
was given to the petitioner herein. 
2 It is contended by the petitioner that the docu- 
ment is really one of lease and the petitioner has 
becomea tenant under the Municipality by virtue 
of the said document and it is not open to the 
Municipality to holda fresh auction for the period 
1990-91 and dislodge the petitioner. The second 
contention is that the petitioner is entitled to the 
benefit of G.O.Ms.No.285, Municipal Admini- 
Stration and Water Supply Department, dated 
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29.4.1985, under the terms of which the petitioner 
is entitled to continue on paying an increased 
lease amount of 15% every year. 

3. The contention of the Municipality is that what 
was given to the petitioner was not a lease and it 
was only a licence to collect fees from the persons 
who vend their goods in the weekly market at 
Pudukottai. It is also argued that the Government 
Order referred to by the petitioner is applicable 
only to lease of building, stalls, lands, shops, banks, 
etc. and not to a right to collect market fees. 

4. The second respondent got himself impleaded 
as a party to this writ petition and the contention 
is that he is regularly taking in auction such rights 
of collection of fees in the Weekly market and he 
has preferred to offer a sum of Rs.12,00,000 per 
year in the weekly market in question. He adopts 
the arguments of the counsel for the Municipality. 
5. In one sense, the writ petition has become 
infructuous in view of the framing of the prayer. 
As pointed out already, the prayer is only to quash 
the notification of auction dated 29.1.1990. inso- 
far as the Item 1 is concerned. That Notification 
was for the period from 1.4.1990 to 31.3.1991 and 
it has already been worked out. That Notification 
does not survive. Admittedly, no subsequent 
Notification for any auction has been issued by the 
Municipality in view of the order of stay granted by 
this Court in this writ petition in favour of the writ 
petitioner. Hence nothing survives in this writ 
petition insofar as the challenge to the notifica- 
tion is concerned. 

6. However, the petitioner is makinga claim which 
would affect the rights of the Municipality and if 
the claim is accepted the Municipality will not be 
in a position to auction the right of collection of 
fees in the weekly market unless and until the 
petitioner is dislodged in accordances with law. 
Hence it is necessary to consider the contentions 
put forward by the petitioner. Counsel on both 
sides argued the matter in detail. 

7. Reliance is placed by learned counsel for the 
petitioner on two clauses in the document dated 
5.4.1989. In Clause I it is stated that the Municipal 
Council has granted to the licensee the sole and 
exclusive licence and authority to only collecting 
the fees in the weekly market by leasing to vendors 
situated at the registration sub-district. It is sub- 
mitted that the expression used in “leasing to 
vendors”. According to the petitioner, a right to 
lease out the property has been conferred on the 
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petitioner by the Municipality under the docu- 
ment. Secondly, reliance is placed on the last 
clause of the document which reads thus: 
“Heshall maintain the market shops and stalls 
and be in possession with the right of leasing 
the shops and the stalls. The licensee shall 
hand over possession of the buildings and vacant 
lands on the expiry of term in the same condi- 
tion in which he is now put in possession. 
8. My attention is drawn to the judgment of the 
Supreme Court in Qudrat Ullan v. Baroilly Munici- 
pality, ALR. 1974 S.C. 396. It is also a case where 
under an agreement with Municipality a person is 
allowed to collect the rents and bazar dues from 
sheds and shops, and the internal roads within the 
market the deed was held to be a lease deed and 
nota mere licence. It was observed that whether a 
deed is a lease or a licence depends on the inten- 
tion of the parties. If an interest in immovable 
property entitling the transferor to enjoyment is 
created it is a lease, if permission to use land 
without right to exclusive possession is alone granted 
it is a licence. A look at the facts of the case shows 
that along with the document in question, plans 
were prepared and the property was clearly 
delineated which was dealt with the document. 
The relevant clause indicated that exclusive pos- 
session was given to the transferee and he was 
allowed to enjoy the immovable property which 
was the subject matter of the document in ques- 
tion. In those circumstances, the court held that it 
was a lease and nota mere licence. The Ruling will 
have no bearing on the facts and merits of the case. 
It is very clear from the Notification of auction 
that what was sought to be conferred or conveyed 
was only a right to collect fees in the weekly 
market. The Notification related to about 15 items. 
The comparison of description of the other items 
shows that the Municipality intended only to confer 
a right to collect fees and nothing else. Tht docu- 
ment dated 5.4.1989 on which reliance is placed, 
does not contain any description of any immov- 
able property. The schedule merely refers to the 
right to collect fees in the weekly market. It is 
written in Tamil as follows: 
“anyè FEDA aL emib wg Arb 
ef wn” 


That shows very clearly that the parties did not 
intended to deal with any immovable property 
under the document. When it is a question of 
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intention of the parties, it is clear from the docu- 
ment in question that there was no intention to 
deal with any immovable property. 

9. The mere fact that in Clause 1, the expression 
used is “leasing to vendors” will not show that an 
interest in the immovable property was conferred 
on the transferee. In the document, in the context, 
the clause only means that a successful bidder in 
the auction will have the right to collect the fees 
from the persons who come to vend their goods in 
the weekly market by fixing appropriate prices for 
their respective portions. That last clause in the 
document which refers to “possession” would only 
mean that so long as the period for which the 
petitioner is entitled to collect the fees in the 
weekly market he is bound to keep the promises in 
good order and he is bound to be in charge of the 
same. The clause does not mean that the peti- 
tioner is given exclusive possession of the prop- 
erty with an interest therein. The possession that 
is given to the petitioner in the document is only 
for the purpose of his exercising the right to collect 
fees from the vendors who come to the weekly 
market. On construction of the document dated 
5.4.1989, it is clear that what was given to the 
petitioner was only a licence and nota lease. If the 
contention of the petitioner that he is a tenant of 
an immovable property is to be accepted,. the 
document dated 5.4.1989 cannot be looked into at 
all. It is typed on a stamp paper of Rs.5 and as the 
document is not properly stamped, the petitioner 
cannot use thesame to prove his case. A part from 
this, if it is a question of tenancy in favour of the 
petitioner, it is expressly for a specific period from 
1.4.1989 to 31.3.1990. On the expiry of the period, 
the petitioner is bound to vacate the premises. It is 
not in dispute that the Municipality never col- 
lected rent or accepted the continuance of the 
tenancy after 31.3.1990. When the Municipality 
took steps to hold auction for the further period 
commencing from 1.4.1990, the petitioner has 
rushed to thecourt under Art.226 of the Constitu- 
tion of India. This petition was filed even on 
12.2.1990, before the expiry of the period. Even if 
the petitioner is held to be a tenant he cannot 
continue in possession after 31.3.1990, as the period 
of the lease came to an end. 

10. It has been held by the Supreme Court that a 
right to immovable property cannot be enforced 
by an application under Art.226 of the Constitu- 
tion of India. Vide: State of Rajasthan v. Bhavani 
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Singh and others, A.ILR. 1992 S.C. 1018. 

11. The contention that G.O.Ms.No.285, Munici- 
pal Administration and Water Supply Depart- 
ment, dated 29.4.1935 confers on the petitioner a 
right to continue to be in possession by paying an 
increased lease amount is without any substance. 
As I have held that the petitioner is only having a 
right of licence, the Government order does not 
apply. Apart from that, the Government Order is 
expressly applicable only to lease of Municipal 
Buildings, stalls, lands, shops, banks, etc., and that 
does not apply to lease or licence to a right to 
collect fees in the weekly market. Hence the peti- 
tioner will not claim any benefit under the Gov- 
ernment Order. 

12. Learned counsel for the petitioner brought to 
my notice a judgment of the Supreme Court in 
Erode Perundhu Nilaya Viayaparigal, etc., Viyaberi- 
gal India Sangam v. State of Tamil Nadu and others, 
C.A.Nos.1441 to 1444 of 1991, dated 23.4.1991, 
which arose out of a case of lease and the tenant 
claiming the benefit of G.O.Ms.No.235, dated 
29.4.1985. The Supreme Court upheld that claim 
under the Government Order and allowed their 
appeals. That ruling will have no application to 
this case, as the said Government order does not 
confer any right on the petitioner who obtained 
only licence to collect fees in the market.” 

13. In the circumstances, the writ petition fails and 
is dismissed with costs of the first respondent. 
Counsel fee Rs.1,000. 


B.S. ---- Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Srinivasan and Thangamani, JJ. 


W.P.No.8420 of 1988 6th July, 1993. 

P.Mahamani ...Petitioner 

Vv. 

Tamil Nadu Magnesite Limited and others 
...Respondents. 


(A) Maxims - De facto doctrine - Scope of - Acts of 
Officers, de facto performed within scope of their 
assumed official authority in the interest of public - 
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Ifinvalid - Officer de facto and intruder - Distinction 
between - Defective appointment of de facto officer 
if can be questioned in litigation which is of no 
concern or consequence to him. 

The doctrine is now well-established that the acts 
of the officers de facto performed by them within 
thescope of their assumed official authority in the 
interest of the public or third person and not for 
their own benefit are generally as valid and bind- 
ing as if they were acts of officers de jure. It is 
founded on good sense, sound policyand practical 
experience. It is aimed at the prevention of public 
and private mischief and the protection of public 
and private interest. It avoids endless confusion 
and needless chaos. An illegal appointment may 
be set aside and a proper appointment may be 
made but the acts of those who hold officede facto 
are not so easily undone and may have lasting 
repercussions and confusing sequels if attempted 
to be undone. Where an office exists under the 
law, it matters not how the appointment of the 
incumbent is made so far as the validity of his acts 
are concerned. It is enough that he is clothed with 
the insignia of the office and exercises its powers 
and functions. The official acts ofsuch persons are 
recognised as valid on grounds of public policy 
and for the protection of those having official 
business to transact. An officer de facto is onewho 
bysome colour or right is in possession ofan office 
and for the time being performs his duties with 
public acquiescence though having no right in 
fact. Whereas an intruder is one who attempts to 
performs the duties of an office without authority 
of law and without the support of public acquies- 
cence. The defective appointment of a de facto 
officer may be questioned directly in a proceeding 
to which he may be a party but it cannot be 
permitted to be questioned in a litigation which is 
of no concern or consequence to the officer 
concerned. [Paras. 11 & 12] 
(B) Companies Act (I of 1956), Sec.28(2) and 
Table A. Art.32 and Sch.J, Reg.82 - Articles of 
Association of Tamil Nadu Magnesite Ltd., Art.23 - 
Secretary of Company - Disciplinary action against 
- If can be initiated by the Board of Directors 
without approval of Governor. 

No doubt Art.32 of Table A of the Companies Act 
stipulates that a Director of the Company may be 
appointed as the Secretary of the Company. But it 
would not mean that the Secretary is on par with 
the Director. Though the appointment of the writ 
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petitioner (Secretary) is by the Board and 
approval of the Government has been obtained in 
accordance with Art.23(b) of the Articles of Asso- 
ciation, it would not mean that for initiating disci- 
plinary action also the Board will have to obtain 
the approval of the Governor. As per Art.23(1) of 
the Articles of Association, the prior approval of 
the Governor is required only for three purposes. 
They are: (1) To create any post ifthe maximum in 
the time-scale of pay for the post is Rs.2,500 p.m. 
or more, (2) To appoint any person in any post if 
the maximum of the time-scale of pay for that post 
is Rs.2,000 p.m. or more, and (3) to incur expendi- 
ture ofa capital nature, exceeding Rs.10 lakhs ata 
time. Under Art.23(2) of the Articles of Associa- 
tion, the Board is required to report to the Gover- 
nor in respect of some specified acts. The Articles 
of Association of the Company neither in Art.23 
nor anywhere envisages obtaining of the approval 
of the Governor to initiate disciplinary proceed- 
ings against the Secretary. Regulation 82 which 
finds a place in Table A - Schedule I of the Com- 
panies Act provides that any Secretary appeinted 
by the Board may be removed by the Board. And 
as per Sec.28(2) of the Companies Act, 1956 inso- 
far as the Articles do not exclude or modify the 
Regulation contained in Table A, those Regula- 
tions shall, so far as applicable, be the Regulations 
of the company in the same manner and to the 
same extent as if they are contained in duly Regis- 
tered Articles. So the contention of the writ peti- 
tioner that the Board of Directors have no author- 
ity to initiate disciplinary Proceedings against him 
is untenable. [Para. 14] 
(C) Company Secretaries Act (LVI of 1980) - Scope 
of - Ordinary Service contract or relationship of 
master and servant between company and its ser- 
vants, if affected by Act - Misconduct on part of 
employee, if can be enquired into by company. 

The Company Secretaries Act (LVI of 1980) was 
enacted to make provisions for the regulation and 
development of the profession of Company Secre- 
taries. This Act nowhere provides that all miscon- 
duct on the part of Company Secretaries have to 
be enquired into only by the institute of Company 
Secretaries. Instead, the abovesaid procedure is 
intended to be followed by the Institute whenever 
any professional or other misconduct is referred 
to the Disciplinary Committee of the Council of 
the Institute. The ordinary service contract or the 
relationship of master and servant between the 
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company and its employees is, in no way, affected 
by the provisions of Act LVI of 1980. Anemployer 
can, under the terms of the contract of employ- 
ment consider any misconduct on the part of the 
employec and take appropriate action. /Para. 21] 
Cascs referred to: 

Gokaraju Rangaraju v. State of A.P., 1981 M.L.J. 
(Crl.) 528: (1981)2 An.W.R.(S.C.) 1: (1981)2 S.CJ. 
194: 1981 Crl.L.J. 476: (1981)3 S.C.C. 183: 1981 
S.C.C. (Crl.) 852: ALR. 1981 S.C. 1475. [Para 10] 
Pushpa Devi v. Madhavan, A.I.R. 1987 S.C. 1748. 
[Para. 10] 

State of Gujarat v. Coromondal Investments Pri- 
vate Limited, (1991)71 C.C. 470. [Para. 15] 
Haryana Seeds Development Corporation v. Aggar- 
wal, (1989)65 C.C. 95. [Para. 16] 

P.L.Sharma v. Jammu and Kashmir Industries 
Limited, (1990)67 C.C. 195. [Para. 17] 

Pyare Lal Gupta v. Agarwal, (1983)53 C.C. 586. 
[Para. 18] 

Lekhraj v. Depty Custodian, Bombay, A.I.R. 1956 
S.C, 334. [Para. 19] 

Joginder Singh Pata v. Time Travels (P) Ltd, (1984)56 
C.C. 103. (Para. 19] 

Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 


High Court will be pleased to issue a writ of - 


certiorari, calling for the records of the first re- 
spondent, culminated in Letter No.1(2)/1244/88- 
89, dated 9.5.1988 and the consequential charge 
Memo Letter No. 1(2)/1529/88-89, dated 19.5.1988 
issued by the first respondent and quash the same. 
Govindswaminathan, Senior Counsel for M/s. 
N.S.Sivam, K.Madhavan and G.Anbumani, for 
Petitioner. 

R.Raghavan, for Respondent Nos.1 and 2. 
V.R.Rajasekaran, Government Advocate, for 
Respondent No.3. 

T.Srinivasamurthy, Additional Central Govern- 
ment Standing Counsel, for Respondent No.4. 
The Order of the Court was made by 
Thangamani, J.: The writ petitioner claims that in 
1978 he passed the final examination conducted 
by the Institute of Company Secretaries of India, 
New Delhi. As per the rules and regulations of the 
Institute, a candidate who has passed the final 
examination should undergo training for a speci- 
fied period in a company recognised by the Insti- 
tute for such purpose, and with the Registrar of 
Companies for 15 days before registering such 
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candidate as a member of the Institute. In his case 
the Institute has exempted him from undergoing 
the said training since for seven years he had 
already worked as Manager (Accounts) in the 
National Textile Corporation (AP KK & M) 
Limited. While he was working in the National 
Textile Corporation (AP KK & M) Limited, the 
first respondent Tamil Nadu Magnesite Limited, 
Salem called for applications for appointment of 
the Financial Controller-cum-Secretary in the said 
Company and he applied for the Same setting 
forth all his qualifications. In his application dated 
4.8.1979 he has only mentioned that he has passed 
the final examination of the Institute of Compa- 
nies Secretaries of India in 1978, as he has not been 
registered as a member then. He was selected and 
on the receipt of the appointment order he as- 
sumed charge on 2.5.1980. Since initially the Insti- 
tute did not give him totalexemption from the rule 
regarding training, the Board of Directors of the 
first respondent Company in their resolution dated 
17.12.1981 redesignated his post as that of Acting 
Secretary-cum-Financial Controller. They also 
resolved that after becoming a member of the 
Institute the designation as Financial Controller- 
cum-Secretary could be restored. Later on, ou 
12.4.1982 he was admitted as a member of the 
Institute by giving him total exemption from 
undergoing the requisite training. Thereupon the 
Board of Directors redesignated his post as stated 
above from 21.4.1992. The statutory authority was 
also duly informed about his redesignation. 

2. In the meanwhile, in 1980 he was appointed as 
the financial Controller of Tamil Nadu Magnesite 
Products Limited on an honorarium of Rs.250 per 
month. 

3. On 10.5.1985 the second respondent Thiru 
V.Madhavan Nair, LA.S. became the Managing 
Director of the first respondent Company. On 
17.12.1985 he wanted the petitioner to furnish 
materiak to substantiate a corruption charge against 
S.Subramaniam, a prior Managing Director of the 
Company. The petitioner refused to oblige the 
second respondent by giving a false statement 
against the prior Managing Director to the Offi- 
cers of the Directorate of Vigilance and Anti 
Corruption. So on the same evening the Personal 
Assistant of the second respondent served on the 
petitioner the Office Order No.15 dated 17.12.1985 
placing him under suspension from whatever post 
he was holding in Tamil Nadu Magnesite Limited 
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and Tamil Nadu Magnesite Products Limited with 
effect from that afternoon. 

4. After placing him under suspension, the second 
respondent served the show cause notice-cum- 
charge sheet by letter No.1(2)/6510/85-86 dated 
13.1.1986. Of the four charges framed against him 
the first was that he had released security deposits 
of certain contractors without obtaining proper 
Government Security equivalent to the amount 
released by him at ths instance of two contractors. 
Charge Nos.2 and 3 read as if he is an employee of 
Tamil Nadu Magnesite Products Limited which 
he is not. The fourth charge is that he had deliber- 
ately offered his candidature for the post of 
Company Secretary in the first respondent-com- 
pany suppressing the fact that he was not an Asso- 
ciate Member of the Institute of Company Secre- 
taries of India and he had failed to inform the man- 
agement about his non-qualification even after 
his appointment till the Company received the 
copy of the letter from the Institute intimating his 
adinission as an Associate Member. 

5. On 25.1.1986 he submitted his explanation to 
the charges levelled against him. However, the 
second respondent ordered enquiry into the charges. 
Aggrieved by the order of suspension dated 
17.12.1985 and the subsequent charge memo dated 
13.1.1986 he approached this Court challenging 
their legality and validity in W.P.No.10527 of 1987. 
Along with the writ petition, he filed 
W.M.P.Nos.15452 and 15453 of 1987 and obtained 
Stay of operation of the impugned proceedings. 
The respondents also filed W.M.P.Nos.16850 and 
16851 of 1987 for vacating the stay. On 14.12.1987 
all these W.M.Ps. came up for hearing before 
Venkataswami, J. He vacated the interim stay 
granted and directed the Management to expedite 
the enquiry and pass final-orders expeditiously. 
Thereupon the writ petitioner took up the matter 
in appeal in W.A.Nos.2325 and 2326 of 1987. The 
Division Bench held that the appointment of the 
petitioner was approved by the Board of Directors 
by the resolution dated 20.10.1979. Thereafter the 
Government was addressed on 7.12.1979 and it 
gave its approval. And as per the provisions of the 
Companies Act, Articles of Association read with 
Regulations in Schedule I, Table-A of Companies 
Act the Managing Director had no lawful author- 
ity whatsoever to pass the impugned orders plac- 
ing the petitioner under suspension and initiating 
any disciplinary action by framing charges. 
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Accordingly it set aside the impugned proceed- 
ings entitling the petitioner to be restored to duty 
forthwith. W.P.No.10527 of 1987 was also taken 
up for hearing and allowed with cost. It was made 
clear that order was without prejudice to the right 
to take action afresh if deemed necessary by fol- 
lowing proper procedure. Pursuant to the said 
order, on7.5.1988 the petitioner reported for duty 
with a steno copy of the order before 
Mr.V.Madhavan Nair the second respondent. The 
Managing Director allowed him to join duty and 
directed him to attend the Meeting of Board of 
Directors of the Company to be held on 9.5.1988 
in Madras. That Meeting was presided over by the 
second respondent. On 9.5.1988 the petitioner 
was directed to proceed to Salem. When he re- 
ported for duty, the Company again initiated ac- 
tion against him by placing him under suspension 
in its letter dated 9.5.1988 in Reference No.1(2)/ 
1244/88-89. On 19.5.1988 the first respondent 
served another letter including the charge memo 
containing practically the sameallegations in Ref- 
erence 1(2)/1529/88-89. On the above averments 
the present writ petition has been filed for issu- 
ance ofa writ of certiorari calling for the records of 
the first respondent, culminated in letter No.1(2)/ 
1244/88-89 dated 9.5.1988 and the consequential 
charge memo Letter No.1(2)/1529/88-89, dated 
19.5.1988 issued by the first respondent and to 
quash the same. 

6. Mr.S.Govindswaminathan, learned senior coun- 
sel appearing for the petitioner first argued that 
the second respondent Thiru. Madhavan Nair was 
not holding the post of Managing Director on the 
two relevant dates 9.5.1988 and 19.5.1988. Since 
the impugned orders have been signed by an un- 
authorised person, the same have to be reckoned 
as invalid orders liable to be set aside. He pointed 
out that Thiru Madhavan Nair is an Officer be- 
longing to the cadre of Indian Administrative 
Service. The State Government issued orders in 
G.O.Rt.No.1853, Public (Special-A) Department, 
dated 27.4.1985 placing his services at the disposal 
ofthe first respondent-Company for appointment 
as its Managing Director. Since the Managing 
Director can be appointed only by the Board of 
Directors, the Board adopted a resolution that he 
was appointed as the Managing Director for a 
period of five years with effect from 10.5.1985. 
Subsequently the State Government in. 
G.O.Ms.No.580, Industries (H-2) Department, 
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dated 2.7.1985 directed that the services of the 
second respondent be placed at the disposal of the 
first respondent-Company fora period of oneyear 
in the first instance. The Board of Directors also at 
the next Meeting resolved to restrict the period of 
appointment of second respondent as Managing 
Director for one year only from 10.5.1985. Later 
on the State Government had issued orders in 
1986 extending the period of deputation for an- 
other year. But the second respondent had failed 
to place the above order for the consideration of 
the Board of Directors. Thus, the initial appoint- 
ment for one year had not been extended and the 
term of office of the second respondent as Manag- 
ing Director came to end on 9.5.1986 itself even 
though subsequently the State Government was 
extending the period of service for every year. So 
after 10.5.1986 the second respondent was not the 
Managing Director of the Company to issue the 
impugned order. 

7. Whereas learned counsel for the respondent 
contends that as per Art.14(a) of the Articles of 
Association of the Company, the Directors in- 
cluding the Chairman and Managing Director are 
appointed by the Governor. In the very same 
Article sub-clause(c) provides that the Govern- 
ment shall have the powers to remove any Direc- 
tor including a Chairman and Managing Director 
from office at any time in his absolute discretion. 
This would indicate that Governor is the appoint- 
ing authority for the Chairman and Managing 
Director and not the Board. While so, there is no 
necessity for placing the order of appointment of 
the second respondent before the Board and get 
its approval. In any event his appointment would 
not be illegal merely because it was not placed 
before the Board. There is substance in this con- 
tention of thegecond respondent and we are unable 
to accept the claim of the petitioner that the 
second respondent had no legal authority to call 
himself as the Managing Director Of the first re- 
spondent-Company after 10.5.1986 and he could 
not have validly presided over the Meeting of the 
Board af Directors held on 9.5.1988 in which the 
relevant resolution was passed. 

8. InG.O.Rt.No.1691, dated 27.4.1988 the second 
respondent was appointed as the Managing 
Director of ‘Famil Nadu News Print and Papers 
Limited. Pursuant to the G.O., on 4:5.1988 he 
assumed charge as the Managing Director of Tamil 
Nadu News Print and Papers Limited. The same 
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G.O. reads that orders regarding the posting of a 
successor to Thiru V.Madhavan Nair, LAS., will 
be issued separately. It is the contention of learned 
senior counsel for the writ petitioner that by this 
G.O. the service of the officer placed at the dis- 
posal of the first respondent-Company for ap- 
pointment as its Managing Director on foreign 
service under Rule 6 of the Indian Administrative 
Service (Cadre) Rule, 1954 has now been with- 
drawn. The contention is developed on the follow- 
ing lines:- While serving in the State Government 
an L.A.S. Officer can validly hold two posts tempo- 
rarily till alternative arrangements are made. 
However, when a deputation is ordered, the serv- 
ices of the I.A.S. Officer is specifically placed with 
the borrower and so the concerned officer cannot 
claim that his services are with two borrowers. 
And the above order of the Government specifi- 
cally clarified that the second respondent had 
ceased to be in the service of the first respondent- 
Company from 4.5.1988 with his assuming charge 
as the Managing Director of Tamil Nadu News 
Print and Papers Limited. Besides from that day 
only the said Company is paying his salary and so 
the second respondent cannot be stated to be the 
Managing Director of the first respondent-Com- 
pany. However, we find nothing in the words of 
G.O.Rt.No.1691 to assume that the second re- 
spondent automatically ceased to be the Manag- 
ing Director of the first respondent-Company, the 
moment he joined the service of Tamil Nadu 
News Print and Papers Limited. In fact, the Gov- 
ernment order itself stipulates that the successor 
would be named later. This would indicate that the 
second respondent continued to be the Chair- 
man-cum-Managing Director of the first respon- 
dent-Company even beyond 4.5.1988. The second 
respondent’s tenure was extended by 
G.O.Ms.No.358, dated 26.5.1987 from 10.5.1986 
to 9.5.1988. By G.O.Ms.No.361, dated 7.3.1988, 
he was appointed also as Chairman. G.O.Rt.No.1691 
does not make any reference to the above G.Os. 
and does not also affect the position as Chairman. 
Without referring to G.O.Rt.No.1691, the Gov- 
ernment passed G.O.Ms.No.695, dated 10.5.1988 
directing that the tenure of Thiru V.Madhavan 
Nair as the Chairman and Managing Director of 
the first respondent Company be extended for a 
period of one month from 10.5.1988 under the 
existing terms and conditions. Similarly in 
G.O.Ms.No.804, dated 14.6.1988, the tenure of 
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Chairman and Managing Director was extended 
by one month from 10.6.1988. Thus it is evident 
that there is no merit in the claim of the petitioner 
that by virtue of his appointment as the Managing 
Director of Tamil Nadu Print and Papers Limited, 
the second respondent had ceased to be Chair- 
man-cum-Managing Director of the first respon- 
dent-Company. 

9. Tamil Nadu Magnesite Products Limited, Sa- 
lem is the subsidiary Company of Tamil Nadu 
Magnesite Limited, Salem, the first respondent 
herein. Under Sec.316 of the Companies Act no 
public company and no private company which is 
a subsidiary of a public company shall appoint or 
employ any person as Managing Director if he is. 
either the Managing Director of any other com- 
pany (including a private company which is not- 
subsidiary of a public company) except as pro- 
vided in sub-sec.(2). As per sub-sec.(2) of Sec.316, 
a public company or a private company which is a 
subsidiary of a public company may appoint or 
employ a person as its Managing Director if he is 
a Managing Director of oneand of not more than 
one other company (including a private company 
which is not a subsidiary of a public company). So 
according to learned senior counsel for the writ 
petitioner, since no person can hold the post of 
Managing Director in more than two Companies 
and since the second respondent had assumed 
charge as the Managing Director of Tamil Nadu 
News Print and Papers Limited on 4.5.1988 he had 
ceased to be in the service of the first respondent 
company. And the meeting of the Board of Direc- 
tors convened contrary to the said provisions of 
the Companies Act would be improper. He con- 
tended that the continuance of Thiru Madhavan 
Nair as Managing Director of the first respon- 
dent-company was contrary to the provisions of 
the Companies Act referred to above. There is no 
merit in this contention. The Central Govern- 
ment has by notification No.G.S.R. 577(E), dated 
16.7.1985 directed that Sec.316 of the Companies 
Act and a few other sections thereof shall not 
apply to a Government Company. The notifica- 
tion is one under Sec.620(1)(a) of the Companies 
Act. While the petitioner’s counsel that the Tamil 
Nadu News Print and Papers Limited is not a 
Government Company, counsel for the respon- 
dent asserts to the contrary. But as pointed out by 
the second respondent, he had tendered his resig- 
nation on 28.4.1988 itselfas Managing Director of 
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Tamil Nadu Magnesite Products limited. And in 
view of G.O.Rt.No.1691, dated 27.4.1988 which 
stipulates that orders regarding the posting of a 
successor to second respondent will be issued 
separately and G.O.Ms.No.735, Industries De- 
partment dated 23.5.1988 appointing Thiru 
P.Shankar, I.A.S., as the Chairman and Managing 
Director of Tamil Nadu Magnesite Products Limited 
with effect from 4.5.1988 A.N., the contention of 
the writ petitioner that thesecond respondent has 
violated Sec.316 of the Companies Act is miscon- 
ceived. In any event a reading of the section would 
indicate that the prohibition of appointing Thiru 
Madhavan Nair as Managing Director if at all 
could only be on Tamil Nadu News Print and 
Papers Limited while he was already holding the 
post of the first respondent Company and Tamil 
Nadu Magnesite Products Limited. And there is 
nothing in G.O.Rt.No.1691, dated 27.4.1988 to 
suggest that by virtue of the order of appointing 
the second respondent as Managing Director of 
Tamil Nadu News Print and Papers Limited, his 
service with the first respondent Company has 
become determined. 

10. Even if it is taken there is some technical flaw 
in the continuance of the second respondent Thiru 
Madhavan Nair as the Managing Director of the 
first respondent-Company on the date of passing 
of the impugned order, that cannot in any way 
militate against the validity of the said order. In 
matters like this public policy is clearly involved. 
And, in the tangled web ofhuman affairs, law must 
recognise some consequences as relevant, not on 
grounds of pure logic but for reasons of practical 
necessity. To clear the confusion and settle the 
chaos, judges have invented the de facto doctrine, 
a doctrine of necessity and public Policy. In Gokaraju 
Rangaraju v. State of A.P., 1981 M.L.J. (Crl.) 528: 
(1981)2An.W.R. (S.C.) 1: (1981) 2S.C_J. 194: 1981 
CrL.L.J. 476: (1981)3 S.C.C. 183: 1981 S.C.C.(CrL.) 
852: ALR. 1981 S.C. 1473, one Shri Anjappa, 
Additional Sessions Judge, West Godavari Dis- 
trict, heard and rejected an appeal arising out ofa 
proceeding under Sec.6:A of the Essential Com- 
modities Act, by which the District Revenue Offi- 
cer, West Godavari ordered the confiscation of 
certain quantity of rice and paddy. A criminal 
revision petition was preferred before the High 
Court of Andhra Pradesh. In another instance one 
Raman Raj Saxena, Additional Sessions Judge, 
Guntur passed orders in two sessions cases. The 
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convicted accused preferred appeals to the High 
Court of Andhra Pradesh. By the time thecriminal 
revision case and criminal appeals came up for 
hearing before the High Court of Andhra Pradesh, 
the Supreme Court quashed the appointment of 
Shri G.Anjappa and Sri Raman Raj Saxena as 
District Judges on the ground that their appoint- 
ments were in violation of the provisions of Art.233 
of the Constitution. A point was raised whether 
the judgments rendered by Shri Anjappa and Shri 
Saxena were void and required to be set aside. The 
High Court overruled the point and held that 
though the appointments of Shri Anjappa and 
Shri Saxena were invalid, yet they were not mere 
usurpers but had help office under lawful author- 
ity and, therefore, the judgments rendered by them 
were valid and could not be questioned in collat- 
eral proceedings. When the matter was taken to 
the Supreme Court, held that the de facto doctrine 
saves the effect of the invalidation upon the acts 
done by the Judge whose appointment has been 
invalidated. The Judge who rejected the appeal 
was not mere usurper of intruder but was a person 
who discharged the functions and duties ofaJudge 
under colour of lawful authority. We are not 
concerned with the particular incumbents of the 
office. So long as the office was validly created, it 
matters not that the incumbent was not validly 
appointed. The same principle has been reiter- 
ated in Pushpa Devi v. Madhavan, A.I.R. 1987 S.C. 
1748. 

11. The doctrine is now well-established that the 
acts of the officers de facto performed by them 
within the scope of their assumed official author- 
ity in the interest ofthe publicor third persons and 
not for their own benefit, are generally as valid and 
binding, as if they were the acts of officers de jure. 
It is founded on good sense, sound policy and 
practical experience. It is aimed at the prevention 
of public and private mischief and the protection 
of public and private interest. It avoids endless 
confusion and needless chaos. An illegal appoint- 
ment may be set aside and a proper appointment 
may be made, but theacts of those who hold office 
de facto are not so easily undone and may have 
lasting repercussions and confusing sequels if 
attempted to be undone. When we consider how 
many public officers and persons there are who 
are charged with very important duties and whose 
utle to the office on the part of the public cannot 
be ascertained at the time we will at once see to 
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what it would lead if the validity of theiracts, when 
in such office, depended upon the propriety of 
their election. It might tend ifdoubts are cast upon 
them, to consequences of the most destructive 
kind. It would create uncertainty with respect to 
the obedience to public officers and it might also 
lead to persons, instead of resorting to ordinary 
legal remedies to set right anything done by the 
Officers, taking the law into their own hands. Where 
an Office exists under the law, it matters not how 
the appointment of the incumbent is made, so far 
as the validity of his acts are concerned, it is 
enough that he is clothed with the insignia of the 
office, and exercises its powers and functions. The 
official acts of such persons are recognised as valid 
on grounds of public policy, and for the protection 
of those having official business to transact. Of- 
fices are created for the benefit of the public, and 
private parties are not permitted to inquire into 
the title of persons clothed with the evidence of 
such offices, and in apparent possession of their |’ 
powers and functions. For the good order and 
peace of society their authority is to be respected 
and obeyed until in some regular mode prescribed 
by law their title is investigated and determined. It 
is manifest that endless confusion would result, if 
in every proceeding before such officers 'their title 
could be called in question. 

12. An officer de facto is one who by some colour 
or right is in possession of an office and for the 
time being performs his duties with public acqui- 
escence, though having no right in fact. Whereas 
an intruder is one who attempts to perform the 
duties of an office without authority of law, and 
without the support of the public acquiescence. 
Noone is under obligation to recognise or respect 
the acts of an intruder, and for all legal purposes 
they are absolutely void. But for the sake of order 
and regularity, and to prevent confusion in the 
conduct of public business and in security of pri- 
vate rights, the acts of officers de facto are not 
suffered to be questioned because of the want of], 
legal authority except by some direct proceedings 
instituted for the purpose. In all other cases the 


acts of an officer de facto are as valid and effectual, | ` l 


while he is suffered to retain the office as though 
he were an officer by right, and the same legal 
consequences will flow from them for the protec- 
tion of the public and of third parties. There is an 
important principle, which finds concise expres- 
sion in the legal maxim that the acts of officers de 
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facto cannot be questioned collaterally. A person 
may be entitled to his designation although he is 
not a true and rightful incumbent of the office, yet 
heis no mere usurper but holds it under the colour 
of lawful authority. The de facto doctrine was 
introduced to the law as a matter of policy and 
necessity, to protect the interest of the public and 
the individual where these interests were involved 
in the official act of persons exercising the duties 
of an office without being lawful officers. The 
doctrine is in fact necessary to maintain the 
supremacy of the law and to preserve peace and 
order in the community at large. Indeed, if any 
individual or body of individuals were permitted, 
at his or their pleasure,to collaterally challenge 
the authority of and to refuse obedience to the 
government of the state and the numerous func- 
tionaries through whom it exercised its various 
powers on the ground of irregular defective title, 
insubordination and disorder of the worst kind 
would be encouraged. For'the good order and 
peace of society, their authority must be upheld 
until in some regular mode their title is directly 
investigated and determined. When one holds 
office under colour of lawful authority, whatever 
be the defect of his title to the office, acts done by 
him when he was clothed with the powers and 
functions of the office, albeit unlawfully, have the 
same efficacy and acts done by an officer de jure. 
The defective appointment of a de facto officer 
may be questioned directly in proceeding to which 
he may bea party but it cannot be permitted to be 
questioned ina litigation which is of no concern or 
consequence to the officer concerned. So the writ 
petitioner cannot be heard to say that Thiru. 
Madhavan Nair, the second respondent had no 
authority to preside over the meeting of the Board 
of Directors wherein it was resolved to place him 
under suspension and initiate disciplinary action. 
13. Learned Senior Counsel for the petitioner 
next submitted that the secretary of a company is 
a statutory post under the Companies Act. The 
Act specifically lays down that every company that 
has a paid up capital of Rs.25 lakhs or more shall 
have a whole time Secretary. Sec.303 of the Act 
envisages that all necessary particulars about the 
Company Secretary are to be entered in the Statu- 
tory Register kept in the Registered Office of the 
company and every such appointment shall be 
communicated under Form-32 to the Registrar of 
the Companies within 30 days of such 
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appointment. The Articles of Association of the 
first respondent-company lays down that the Regu- 
lations contained in Table-A of Schedule-I to the 
Companies Act shall apply to the Company,except 
in so far as they have been specifically excluded by 
or under the Articles of Assdciation. Under 
Art.82(2) even a Director of the company can be 
appointed as the Secretary. Thus the status of the 
Company Secretary is equivalent to that of the 
Director and the Managing Director of the Com- 
pany. So he cannot be treated as if he is an 
employee of the Company governed by the Service 
Regulations of the Company. Further the Articles 
of Association of the first respondent-Company 
states that the Directors including the Chairman 
and the Managing Director shall be appointed by 
the governor and they hold the posts at his pleas- 
ure. Since the post of the company Secretary is a 
statutory post on par with that of Directors of the 
Company, initiating disciplinary proceedings against 
the Company Secretary is beyond the powers of 
the Board of Directors. The Board of Directors of 
the first respondent-Company have appointed the 
petitioner as the Secretary after getting the con- 
currence of the Governor. So any action taken by 
the Board of Directors could only be after obtain- 
ing the approval of the Governor. 

14. No doubt Art.32 of Table-A of the Companies 
Act stipulates that as Director of the Company 
may be appointed as the secretary of the Com- 
pany. But it would not mean that the Secretary is 
on par with the Director. Though the appoint- 
ment of the writ petitioner is by the Board and 
approval of the Government has been obtained in 
accordancewith Art.23(1) of the Articles of Asso- 
ciation the prior approval of the Governor. As per 
Art.23(1) of the Articles of Association, it would 
not mean that for initiating disciplinary action 
also the Board will have to obtain the prior 
approval of the Governor is required only for 
three purposes. They are: (1) to create any post if 
the maximum on the time-scale of pay for the post 
is Rs.2,500 p.m. or more; (2) to appoint any person 
in any post ifthe maximum of the time-scale of pay 
for that post is Rs.2,000 p.m. or more; and (3) to 
incur expenditure of a capital nature exceeding 
Rs.10 lakhs at a time. Under Art.23(2) of the 
Articles of Association the Board is required to 
report to the Governor in respect of some speci- 
fied acts. The Articles of Association of the com- 
pany neither in Art.23 nor anywhere envisages 
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obtaining of the approval of the Governor to 
initiate disciplinary proceedings against the Sec- 
retary. In fact the Division Bench of this Court, in 
W.A.Nos.2325 and 2326 of 1987 W.P.No.10527 of 
1987 preferred by the petitioner herein earlier, in 
its order dated 3.5.1988 had recognised the 
authority of the Board of Directors to remove the 
petitioner from the post of the Secretary as stipu- 
lated in Regulation 82 which is deemed to be 
incorporated in the Articles of Association of the 
Company by virtue of Sec.28(2) of the Companies 
Act. Regulation 82 which finds a place in Table-A, 
Schedule-I of the Companies Act, provides that 
any Secretary appointed by the Board may be 
removed by the Board. And as per Sec.28(2) of the 
Companies Act, 1956 insofar as the Articles do 
not exclude or modify the Regulation contained in 
Table-A, those Regulations shall so far as appli- 
cable to the Regulations of the Company in the 
same manner and to the same extent as if they are 
contained in duly registered Articles. So the con- 
tention of the writ petitioner that the Board of 
Directors has no authority to initiate disciplinary 
proceedings against him is untenable. 

15. In support of his contention learned senior 
counsel for the petitioner relied on the decision in 
State of Gujarat v. Coromondal Investments Pri- 
vate Limited and others, (1991) 71 C.C. 470. In that 
case the Registrar of Companies filed a complaint 
against the respondent- Companies and its Direc- 
tors for violation of the provisions of Sec.383-A of 
the Companies Act, 1956 on the allegation that 
one P who was acting as the Secretary of one 
Company, was an employee of another company. 
As per the provisions of Sec.383-A of the Compa- 
nies Act 1956, a company having a paid up share 
capital of more than Rs.25 lakhs must have its own 
Secretary. the Gujarat High Court held that P was 
not an employee of the respondent-Company, 
and, therefore there is no violation of the provi- 
sions of Sec.383-A of the Act by the Company and 
its Directors. This decision cannot help the peti- 
tioner in any manner since the decision was ren- 
dered on the facts of that case. 

16. In Haryana Seeds Development Corporation v. 
Aggarwal, (1989)65 C.C. 95, relied on by learned 
senior counsel for the writ petitioner the Articles 
of Association of the Corporation provided that 
the Directors may appoint a Secretary of the 
Company for such term as they may think fit and 
any Secretary so appointed may be removed by 
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them. The Managing Director of the Corporation 
terminated the services of the respondent as 
Company Secretary. Ona writ petition filed by the 
respondent, a single Judge of the Punjab and 
Haryana High Court found the order illegal on the 
ground that the Managing Director had no 
authority to terminate the services of the writ 
petitioner as according to the Memorandum and 
Articles of Association, only the Board of Direc- 
tors was competent to terminate the services of 
the Company Secretary. On appeal, the Corpora- 
tion contended that under the Articles of Associa- 
tion, the Board has passed a resolution authoris- 
ing the Managing Director to appoint, suspend 
and dismiss officers and that therefore the termi- 
nation order was valid. Held, dismissing the 
appeal that in view of the Articles of Association 
the power to appoint the Secretary vested in the 
Board of Directors and not in the Managing 
Director. The delegation to the Managing Direc- 
tor authorising him to dismiss the Secretary was of 
no consequence as under the Memorandum and 
Articles of Association it was only for the Board of 
Directors to appoint the Company Secretary. 
Whereas in this case we find from the letter 
addressed to the writ petitioner by the Managing 
Director on 9.5.1988 that the Board of Directors 
decided to suspend his services from the Company 
with immediate effect pending enquiry. And the 
charge memo against him was being issued sepa- 
rately. 

17. P.L.Sharma y. Jammu and Kashmir Industries 
Limited, (1990)67 C.C. 195 the appellant joined 
the Company as Assistant Chemical Engineer in 
1972. His conflict with the Company started in 
1976 when he filed a suit against the company for 
various reliefs. He began to suspect mala fides in 
every action of the company and resorted to Court 
proceedings even on a slight pretext. He was served 
with a charge sheet in 1982 and he was placed 
under suspension. An enquiry officer was appointed 
to enquire into the charges against him. He chal- 
lenged the order of suspension by way of a writ 
petition in the Jammu and Kashmir High Court. 
The order having been stayed by the High Court it 
was incumbent on him tojoin duty. But, in spite of 
the company’s letters asking him to do so, he 
remained absent. He was taking part in active 
politics during the period of his unauthorised 
absence. Thereupon his services were terminated. 
He challenged the order of termination by way of 
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writ petition before Jammu and Kashmir High 
Court. A single Judge of that High Court allowed 


the writ petition holding that the Board of Direc- - 


tors having appointed Sharma, the Managing 
Director, who is a subordinate authority, could 
not terminate his services. The letters Patent Bench 
of the High Court dismissed the appeal of the 
Company taking the view that Sharma’s services 
could not be terminated by an authority subordi- 
nate to that which appointed him. On appeal the 
Supreme Court held that the powers of the Board 
of Directors to appoint officers of Sharma’s cate- 
gory were delegated to the Managing Directorand 
as such the Managing Director became the 
appointing authority. Further the employees are 
not civil servants and as such they can neither 
claim the protection of Art.311(1) of the Consti- 
tution of India nor the extension of that guarantee 
on parity. There is no provision in the Articles of 
Association or the Regulations of the Company 
giving same protection to the employees of the 
Company as is given to the civil servants under 
Ast.311(1) of the Constitution of India. An 
employee of the Company cannot, therefore, claim 
that he cannot be dismissed or removed by an 
authority subordinate to that by which he was 
appointed. Since on the date of termination of 
Sharma’s services the Managing Director had the 
powers of the appointing authority, he was legally 
competent to terminate Sharma’s service. 

18. In Pyare Lal Gupta v. Agarwal, (1983)53 C.C. 
586 the Allahabad High Court has held that though 
Sec.269 of the Companies Act, 1956, provides 
only for an approval of the Central Government 
for the appointment of a Director as Managing 
Director there is no corresponding provision for 
his removal. And he could be removed at liberty by 
the Board, and that the approval of the Central 
Government for his appointment did not dero- 
gate from the right of the Board of Directors to 
remove him from the post. So there is no force in 
the claim of the writ petitioner herein that his 
being astatutory post, the Governor alone has the 
authority to initiate disciplinary action against 
him and the Board of Directors acted beyond their 
power in passing the impugned resolution. 

19. In the view we are taking on the facts, jt is 
unnecessary for us to refer to Lekhraj v. Deputy 
Custodian, Bombay, A.I.R. 1956 S.C. 334 and Jogin- 
der Singh Palta v. Time Travels (P) Ltd., (1984)56 
C.C. 103 on which reliance was placed by learned 
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counsel for the company. 

20. The next contention of the petitioner is that 
the Board has passed the resolution and the sec- 
ond respondent had to sign the impugned order 
without applying their mind. But there is no rea- 
son for not accepting the contention of the 
respondents that the Board had full discussion 
about the materials that were placed before them 
before suspending the petitioner. Further the court 
cannot go into the question whether the order of 
suspension and the charge memo are based on 
proper materials. 

21. Under Sec.2(45) of the Companies Act, Secre- 
tary means a Company Secretary within the mean- 
ing of the clause (c) of sub-sec.(1) of Sec.2 of the 
Company Secretaries Act, 1980 and includes any 
other individual possessing the prescribed qualifi- 
cations and appointed to perform the duties which 
may be performed by a Secretary under this Act 
and any other ministerial or administrative duties. 
Clause 45(A) of Sec.2 of the Companies Act, 1956 
reads that Secretary in whole time practice means 
a Secretary who shall be deemed to be in practice 
within the meaning of sub-sec.(2) of Sec.2 of the 
Companies Act and who is notin full time employ- 
ment. Sec.2(1)(c) of the Company Secretaries Act, 
56 of 1980 defines a Company Secretary as a 
person who is a member of the Institute which in 
turn is defined in Sec.2(g) as the institute of Company 
Secretaries of India constituted under that Act. | - 
Under Sec.9 of that Act there shall be a council of 
the Institute for the management of the affairs of 
the Institute and for discharging the functions 
assigned to it byor under that Act. Sec.21 provides 


. for the procedure in enquiries relating to miscon- 


duct of members of the Institute. Parts I to III of 
the First Schedule of the said Act deals with the 
professional misconduct in relation to members 
ofthe Institute in practice, members inservice and 
members generally. Under Sec.7 every member of 
the Institute in practice shall, and any other member 
may, use the designation of a Company Secretary. 
These provisions were sought to be pressed into 
service by learned senior counsel for writ peti- 
tioner in support of his contention that the alleged: 
misconduct would fall within the scope of the First 
Schedule to the Act and it should be dealt with by 
the council of the Institute in accordance with the 
procedure prescribed in the-Act. According to 
him, the Board of Directors cannot straightaway 
frame‘ charges on ‘professional misconduct and 
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hold enquiry thereon. We do not find any sub- 
Stance in this contention. As its preamble indi- 
cates Act 56 of 1980 was eriacted to make provi- 
sions for the regulation and development of the 
profession of Company Secretaries. This Act 
nowhere provides that all misconduct on the part 
of Company Secretaries have to be enquired into 
only by the Institute of Comipany Secretaries. Instead, 
the abovesaid procedure is intended to be fol- 
lowed by the Institute whenever any professional 
or other misconduct is referred to the Disciplinary 
Committee of the Council of the Institute. The 
ordinary service contract or the relationship of 
master and servant between the company and its 
employees is in no way affected by the provisions 
of Act 56 of 1980. An employer can under the 
terms of the contract of employment consider any 
misconduct on the part of the employee and take 
appropriate action. Hence the impugned orders 
are well within the powers of the Board and there 
is no error in the procedure adopted by it. 

22. In the result, the writ petition is dismissed. No 
costs. 


BS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 


C.R.P.Nos.904 of 1988, 1739 of 1989 and 416 of 


1990 27th September, 1993. 
State Bank of India, Lalgudi represented by its 
Branch Manager ...Petitioner 
v. 

Akilandam and others ... Respondents. 


Limitation Act (XXXVI of 1963), Sec.5 - Suit on a 
promissory note - Death of the defendant - Counsel 
for the defendant filing a memo in court - Imposing 
the court but the death of the defendant - Petition to 
implead the legal representatives on record - Filed 
beyond the time-limit - Allegation in the affidavit 
that the delay was neither wilful nor wanton - No 
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other ground whatsoever was stated - Petition dis- 
missed - Revision against that order - Also dis- 


, missed. 


Held: It is merely stated that the delay is neither 
wilful nor wanton and it was beyond the control. 
So far as the period from 8.9.1986 to 20.10.1986 is 
concerned, except the allegation that the delay is 
neither wilful nor wanton, no other pround what- 
soever has been stated. Such a vague ground can- 
not be accepted by any court of law. The proposi- 
tion that each and every day of delay need not be 
explained is correct. But that cannot be construed 
to put a seal of approval for total absence of any 
explanation whatsoever fora considerable period. 
In these circumstances, the court is unable to take 
any exception to the orders of the court below in 
rejecting the petitions and they are not liable to be 
interfered with. [Para. 3] 
R Sekar, for Petitioner. 

R Srinivasan and K Swaminathan, for Respondents. 
The Court made the following 

ORDER: These civil revision petitions are di- 
rected against the orders passed in I.A.No.2365 of 
1986 in O.S.No.319 of 1984 ILA.SR.No.1631 of 
1986 in O.S.No.319 of 1984 and I.A.No.518 of 
1988 in C.M.A.SR.No.9988 of 1988 respectively. 
2. The short facts are: the revision petition has 
filed a suit against one Mookkan on the foot of a 
promissory note. The said Mookkan died on 
18.2.1986. Counsel for the said defendant filed a 
memo on 23.6.1986 informing the fact that the 
sole defendant had died. The revision petitioner 
filed LA.SR.No.2076 of 1986 on 19.8.1986 to implead 
the legal representatives of the deceased Mookkan. 
Since that application was filed beyond the time- 


` limit, without any application to condone the 


delay, that was rejected on 8.9.1986. Thereafter on 
20.10.1986, the revision petitioner filed LA.No.2365 
of 1986 under Sec.5 of the Limitation Act to 
condone the delay of 154 days. That was resisted by 
the respondents herein. After enquiry, the court 
below has dismissed the petition and consequently 
dismissed the petitions filed by the revision peti- 
tioner to implead the legal representatives and to 
set aside the abatement. Aggrieved by the said 
orders, the revision petitioner has come up with 
the above revision petitions- 

3. Mr.R.Sekar, learned counsel appearing for the 
revision petitioner would submit that the revision 
petitioner in all the cases is a Bank and that the 
Apex Court has laid down that each and every day 
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of delay need not be explained and in the interest 
of justice the court below ought to have condoned 
the delay. I have heard Mr.Swaminathan, learned 
counsel appearing for the respondent on the above 
aspects. I have carefully considered the submis- 
sions made by the rival counsels. Even though the 
sole defendant died on 18.2.86, ILA.SR.No.2076 of 
1986 was filed to implead the legal representatives 
of the deceased defendant only on 19.8.1986 on 
the ground that the revision petitioner came to 
know of the death of the defendant only on 23.6.1986. 
The court below rejected it on 8.9.1986. Thereaf- 
ter on 20.10.1986 an application in I.A.No.2365 of 
1986 was filed under Sec.5 of the Limitation Act. 
The delay in between 8.9.1986 and 20.10.1986 is to 
be explained by the revision petitioner. Even 
assuming that the period earlier to 8.9.1986 was 
validly explained, in the affidavit filed in support 
of the application, I am unable to find any expla- 
nation whatsoever, for the delay in between the 
period 8.9.1986 and 20.10.1986. Itis merely stated 
that the delay is neither wilful nor wanton and it 
was beyond the control. So far as the period from 
8.9.1986 to 20.10.1986 is concerned, except the 
allegation that the delay is neither wilful nor wanton, 
no other ground whatsoever has been stated. Such 
avague ground cannot be accepted by any court of 
law. The proposition that each and every day of 
delay need not be explained is correct. But that 
cannot be construed to put a seal of approval for 
total absence of any explanation whatsoever for 
considerable period. In these circumstances, Tam 
unable to take any exception to the orders of the 
court below in rejecting the petitions and they are 
not liable to be interfered with. Consequently 
C.R.P.No.904 of 1988 fails and shall stand dis- 
missed. Two other revisions C.R.P.Nos.1739 of 
1989 and 416 of 1990 are filed in respect of orders 
which are consequential to the order impugned in 
C.R.P.No.904 of 1988. Consequently, they also 
fail and shall stand dismissed. No costs. 

RS. Petition dismissed. 
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INTHE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Bakthavatsalam, J. 


W.P.Nos.16360 of 1991 and 11639 of 1992 
5th July, 1993. 


Thanthai Periyar Transport Corporation Limited, 
represented by its Managing Director... Petitioner 
V. 
P.Sivagnanam and another ... Respondents. 
Industrial Disputes Act (XIV of 1947) - Awards of 
Labour Courts in matters arising out of provisions 
of - Jurisdiction of High Court to interfere. 

It is well-settled that this Court is not sitting, in 
appeal over the awards of the Labour Court in 
matters arising out of the provisions of the Indus- 
trial Disputes Act. The only question with which 
this Court is concerned is whether the finding is 
perverse or without any evidence. Or the conclu- 
sion reached is such which a reasonable person 
will not reach on the evidence adduced. [Para. 8] 
Cases referred to: 

Gujarat State Road Transport Corporation V. 
Jamnadas Becharthaj (1983)2 L.L.N. 583. 

[Para. 4] f 

Punjab Financial Corporation v. Union Territory, 
Chandigarh, (1992)2 L.L.J. 825. [Para. 4] 

South India Sugars Ltd. v. First Additional Labour 
Court, (1989)2 L.L.N. 1044. [Para. 5] 

Petitions under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein and in the respective affidavits filed there- 
with the High Court will be pleased to issue a writ 
of certiorari calling for the records relating to the 
award in J.D.No.381 of 1986 dated 27.6.1991 on 
the file of the 2nd respondent, quash the same in 
W.P.No.16360 of 1991, etc. 

J_Arulraj, for M/s.J.James and K.S.Singaravelu, for 
Petitioner. 

Fredrick Castro Walter for T.Fenn Walter, for 
Respondent No.1. 

The Court made the following 

ORDER: Both the writ petitions are directed 
against the award of the Labour Court in I.D.No.381 
of 1986 one by the management-Corporation against 
the order of the Labour Court ordering reinstate- 
ment of the conductor-first respondent and the 
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other by the first respondent-conductor against 
the denial of back wages to him. 

2. The Government by G.O.Ms.No.2330, dated 
12.11.1986 referred under Sec.10 of the Industrial 
Disputes Act, the question whether the non- 
employment of one Sivagnam is justified, if not, to 
what relief heis entitled and to compute the relief, 
if any, awarded in terms of money if it can be so 
computed. In pursuance of that, the matter came 
up before the Labour Court. Though many charges 
were framed and domestic enquiry was conducted 
by way of several charge sheets when the matter 
came up before the Labour Court, the conductor 
first respondent in W.P.No.16360 of 1991 gave up 
the objections with regard to the domestic 
enquiry. As such the Labour Court went into the 
question whether the charges framed against the 
first respondent are proved and whether the pun- 
ishment inflicted upon the first respondent is 
excessive. 

3. The sum and substance of the charges levelled 
against the first-respondent by way of various 
charge sheets, was correction of the number in the 
ticket-books and short-remittances to the tune of 
Rs.20.40, Rs.27.15, Rs.24.80 etc. After appreciat- 
ing the evidence, the Labour Court held that the 
Corporation has not proved beyond doubt that 
the first-respondent has misappropriated the 
amounts, but it had occurred because of the neg- 
ligence on the part of the first respondent-conduc- 
tor. Holding so, the Labour Court went into the 
question of punishment whether it is excessive 
under Sec.11-A of the Industrial Disputes Act and 
came to the conclusion that a punishment of dis- 
missal is excessive and as such the first respondent 
has to be reinstated without back wages. 

4. Mr.T.Arulraj, learned counsel for the Corpora- 
tion strenuously contends that the Labour Court 
has not appreciated the documentary evidence 
produced before it with regard to the correction of 
numbers in the ticket books and in that sense the 
finding of the Labour Court is perverse, so as to 
Say that the first respondent is only ignorant and 
had not misappropriated any amount. According 


to the learned counsel for the Corporation it is _ 


clear case of misappropriation of amounts due to 
the Corporation and as such the order of rein- 
statement is erroneous in law. Learned counsel 
relied upon a judgment of the Division Bench of 
the Gujarat High Court reported in-Gujarat State 
Road Transport Corporation v: Jamnadas Beharihal, 
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(1983)2 L.L.N. 583 and another judgment of a 
learned single Judge of the High Court of Punjab 
and Haryana, reported in Punjab Financial Corpo- 
ration v. Union Territory, Chandigarh and others, 
(1992)2 L.LJ. 825. The judgment cited by the 
learned counsel for the Corporation in Gujarat 
State Road Transport Corporation v. Jamnadas 
Becharthaj, (1983)2 L.L.N. 583, relates to the case 
of misappropriation by a conductor of a Road 
Transport Corporation. In that case, the Division 
Bench of the High Court of Gujarat held, any 
misappropriation by a bus conductor must be 
viewed with a degree of seriousness and as such set 
aside the order of the tribunal which held that the 
dismissal is bad, but at the same time remanded 
the case back to the tribunal to find out whether 
the conductor can be absorbed in any other post. 
5. The other case relied upon by the learned coun- 
sel for the Corporation is a judgment of a Division 
Bench of this Court reported in South India Sugars 
Limited v. First Additional Labour Court, (1989)2 
L.L.N. 1044,which relates to the misconduct ofan 
employee and the charge being assault on security 
guard. Relying upon these judgments, as I have 
already stated, Mr.T.Arulraj, learned counsel for 
the Corporation, states that the order of the 
Labour Court has to be held to be perverse and it 
has got to be remitted for considering the matter 
afresh in the light of the documentary evidence 
produced before the Labour Court. 

6. The other writ petition, W.P.No.11639 of 1992, 
is filed by the conductor. Learned counsel for the 
petitioner therein contends that the question with 
regard to the competence of the authority to punish 
and also the question with regard to- the past 
record of service have not been considered by the 
punishing authority. Learned counsel points out 
that though these points were raised before the 
Labour Court, the Labour Court has brushed 
aside these two points and has not answered these 
questions one way or the other. As such, learned 
counsel for the petitioner in this writ petition 
relying upon a judgment of a Division Bench of 
this Court in The Management of South India Steel 
and Sugar Lid. v. B.Ramalingam and 2 others, 
W.A.No.675 of 1982, dated 4.7.1989, contends that 
when past record has not been considered, the 
matter has to be remitted back to the punishing 
authority and there is no necessity to remit the 
matter to the Labour Court at this stage. 

7. Mr.T.Arulraj, learned counsel appearing for 


> 1] 
the Corporation, has no answer for the question, 
why these two issues raised by the petitioner in 
W.P.No.11639 of 1992 have been considered by 
the Labour Court. In fact, he is not able to answer 
these questions, as the Labour Court factually has 
not also considered them. A reading of the award 
‘ofthe Labour Court clearly shows that the Labour 
Court has given a go-by to these two important 
issues raised by the conductor, the petitioner in 
W.P.No.11639 of 1992. 

8. It is well-settled that this Court is not sitting in 
appeal over the awards of the Labour Court in 
matters arising out of the provisions of the Indus- 
trial Disputes Act. The only question with which 
this Court is concerned is whether the finding is 
perverse or without any evidence, or the conclu- 
sion reached is such which a reasonable person 
will not reach on the evidence adduced, Looked at 
from that angle, if the award of the Labour Court 
is examined, it is clear that it cannot be said that 
the order of the Labour Court is perverse on any 
ground. It is the Corporation, which has failed to 
adduce any proper evidence to prove the charges 
against the counter first respondent. So, on the 
evidence adduced, Ido not think it can be said that 
the conclusion reached by the Labour Court is 
perverse. As rightly pointed out by the Labour 
Court, there is no evidence to show that the 
respondent has misappropriated theamountsand 
it is only due to the negligence it had occurred. 
9. So, on merits I do not think this Court can 
interfere with the award of the Labour Court. 
However the other question remains unanswered, 
that is, the grievance of the conductor, petitioner 
is W.P.No.11639 of 1992 with regard to the back 
wages and it is a fact that the past record has not 
been considered by the punishing authority. So, in, 
my view, even if the punishing authority is going to 
consider the past record, I do not think the peti- 
tioner is going to be benefited much because the 
Labour Court itself has granted the relief of rein- 
statement setting aside the order of dismissal. But, 
with regard to the backwages, as no evidence has 
been adduced with regard to the past records, the 
Labour Court is not able to gointo the question. 
As such, it is necessary atleast for the purpose of 
finding out whether back wages have to be denied 
to the conductor, the question of past record has 
to be gone into. For this limited purpose, the 
matter is remitted back to the Labour Court to 
find out whether the petitioner in W.P.No.11639 
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of 1992 is entitled to back wages and for that 
purpose the Labour Court will take into consid- 
eration the past record of the petitioner and it is 
for the Corporation to produce the records before 
the Labour Court. The Labour Court will pass 
award afresh within a period of three months from 
today. Accordingly, W.P.No.16360 of 1991, by the 
Corporation, is dismissed, W.P.No.11639 of 1992 
is allowed and the matter is remitted to the Labour 
Court for the purpose as indicated above. No 
costs. 


---- W.P.No.16360 of 1991 dismissed] 
W.P.No.11639 of 1992 allowed. 


BS. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Srinivasan, J. 


W.P.No.15601 of 1992 30th July, 1993. 
Sharavathy Petro Chemicals (P) Ltd. represented 
by its Sales Executive and Power of Attorncy 
N.Ravishankar ...Petitioner 


v. 
Tamil Nadu Electricity Board represented by its 
Chicf Engineer and another ... Respondents. 


Contract - Tender - Tamil Nadu Electricity Board - 
Calling for tender For supply of transformer oil - 
Lowest quotation by petitioner - Rejected - Small 
Scale Industries registered in Tamil Nadu will be 
given price preference of 15% - Condition not men- 
tioned in tender notification - Rejection of peti- 
tioner’s quotation - Whether proper -Reasons for 
rejection - To be showed, recorded and communi- 
cated. 

From 1988 the petitioner was awarded continu- 
ously contracts for supply of transformer oil and 
the second respondent was also given such con- 
tracts. Inasmuchas the first respondent decided to 
deviate from the above practice prevailing for 
the past five years and more, it should have 
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indicated in the advertisement calling for tenders 
that price preference will be given to the manufac- 
turing units in the State of Tamil Nadu. As the first 
respondent failed to doso, the ruling in Harminder 
Singh y. Union of India, A.I.R. 1986 S.C. 1527, will 
apply and the first respondent’s acceptance of the 
tender given by the second respondent is unsus- 
tainable. As per the ruling in State of U.P. y. Raj 
Narain, (1975)4 S.C.C. 428, the first respondent 
oughttohaverecorded thereasons for rejecting 
the offer of the petitioner which quoted the lowest 
price for the supply of transformer oil and com- 
munitated the same to the petitioner. 

[Paras. 5 & 7] 
Cases referred to: 
Harminder Singh v. Union of India, A.I.R. 1986 S.C. 
1527: (1986)3 S.C.C. 247: (1986)3 S.CJ. 176. 
[Para. 3] 
Star Enterprises v. C.I.D.C. of Maharashtra Lim- 
ited, (1990)3 S.C.C. 290. [Para. 6] 
State of U.P. v. Raj Narain, (1975)4 S.C.C. 428: 
ALR. 1975 S.C. 865. [Para. 6] 
United India Periodicals (P) Limited v. M/s.M & N. 
Publications Limited, (1993)1 J.T. 188. [Para. 10] 
R.D.Shetty v. The International Airport Authority of 
India, A.I.R. 1979 S.C. 1628: (1979)2 Lab.L.J. 217: 
(1979)2 S.C.C. 489: (1979)2 S.C.W.R. 210. 
[Para 10] 
Kumari Shrilekha Vidyarthi v. State of U.P., A.LR. 
199] S.C. 537. [Para. 10] 
Danya Electric Company v. The State of Tamil 
Nadu, 1992 Writ.L.R. 429. [Para. 11] 
C.K-Achutha v. State of Kerala, A.I.R. 1979 S.C. 
490. [Para. 12] 
Viklad Coal Merchant, Patiala v. Union of India, 
ALR. 1984 S.C. 95: (1984)1 S.C.C. 619. [Para. 12] 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
declaration, declaring that the action of the 2nd 
respondent for supply of transformer oil pursuant 
to the advertisement in ‘The Hindu’ daily dated 
26.10.1991 as illegal and unconstitutional and 
consequently direct the 1st respondent to accept 
the tender of the petitioner. 
N.G.M.Prasad for M/s.Row and Reddy, Miss R.Vaigni 
and N.Sundar, for Petitioner. 
C.S. Krishnamurthy, for Respondent No.1. 
N.Rost Naidu, for Respondent No.2. 
The Court made the following 
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ORDER: Petitioner is a private limited company 
having registered office and factory in the State of 
Kamataka. The petitioner is manufacturing trans- 
former oil as per Indian Standard 335 - 1983 for 
the past 22 years, the petitioner is supplying trans- 
former oil to most of the Electricity Boards in 
India besides transformer manufacturers. Insofar 
as the Tamil Nadu Electricity Board, who is the 
first respondent herein is concerned, the peti- 
tioner has been supplying oil since 1985 on orders 
placed by the first respondent. In theyear 1991 the 
transformer oil supplied to the first respondent by 
the petitioner has been certified to be the best for 
electrical characteristics by Central Power 
Research Institute, Bangalore. The first respon- 
dent issued an advertisement in the newspapers 
on 26.10.1991 calling for tenders for the supply of 
new transformer oil and the total value of the 
tender was approximately Rs.3.5 crores. The peti- 
tioner participated in the tender and offered to 
supply the oil at the rate of Rs.21,591-60 per kilo 


litre by their offer dated 13.11.1991. Finally the 


rate was reduced by the petitioner to Rs.20,775. 
The last date for closing and opening the tender 
was 25.11.1991. There were seven participants. 
The highest offer was made by one Columbia 
Petro Chemicals Bombay, at Rs.24,713. The sec- 
ond highest was made by the second respondent 
herein, namely Messrs. Raj Lubricants, Madras, at 
Rs.24,397.72. Later the second respondent 
reduced the rate to Rs.22,230. The other five 
offers were all higher than that of the petitioner. 
Even though the petitioner was the lowest offerer, 
the first respondent accepted the tender of the 
second respondent and rejected the petitioner’s 
offer. Consequently, the contract was awarded to 
the second respondent by the first respondent on 
21.9.1992 for the supply of the entire quantity of 
transformer oil. It is stated that approximately the 
total consumption of the transformer oil of the 
first respondent in a year was 1,100 kilo litres. 
According to the petitioner, this quantity was 
being apportioned among five suppliers including 
the petitioner and the second respondent. The 
present writ petition has been filed for a declara- 
tion that the actioh of the first respondent in 
accepting the tender of the second respondent for 
the supply of transformer oil is illegal and uncon- 


-Stitutional and consequently a direction to the 


first respondent to accept the tender of the peti- 
tioner. 


I1] Sharavathy Petro Chemicals (P) Ltd. v. Tamil Nadu Electricity Board (Srinivasan, J.) 


2 Three contentions are urged by learned counsel 
for the petitioner. 
(1) First respondent has accepted the tender of 
the second respondent on the basis of a Gov- 
ernment order that at price preference should 
be given to the manufacturing units in Tamil 
Nadu. The fact that such price preference should 
be given is not mentioned in the tender notice 
and it is not open to the first respondent to 
deviate from the conditions set out in the 
tender notice and accept the tender of the 
higher tenderer rejecting the lower one of the 
petitioner; 
(2) First respondent being a public body ought 
to have acted in the best interests of the Elec- 
tricity Board and the larger interests of the 
members of the public and is bound to give 
reasons for rejecting the lower offer and 
accepting a higher offer. First respondent ought 
to have communicated such reasons to the 
petitioner herein; and 
(3) There is no bona fide in the action of the 
first respondent in accepting the tender of the 
second respondent and it has deviated from 
the practice which has been prevailing in the 
previous years since 1985. 
3. Insupport of the first contention, learned coun- 
sel for the petitioner placed reliance on the judg- 
ment of the Supreme Court in Harminder Singh v. 
Union of India, ALR. 1986 SC. 1527: (1986)3 
SCC. 247: (1986)3 S.CJ. 176. The following passage 
is referred to by learned counsel, 
“It was next contended that the conditions 
contained in the tender notice did not contem- 
plate of giving 10 per cent price preference to 
Government undertakings yet 10 per cent price 
preference was given to the Government ille- 
gally and the policy of the Government to give 
10 per cent price preference to Government 
undertaking was discriminatory and violative 
of Arts.14 and 16 of the Constitution. The 
State policy places respondent No.4 above the 
appellant without any basis or reasonable clas- 
sification. In the absence of any such stipula- 
tion in the contract such price preference was 
unjustified.” 
“Ifthe terms and conditions of the tender have 
been incorporated in the tender notice itself 
and that did not indicate any preference to the 
Government undertakings of giving 10 per 
cent price preference to Government 
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undertaking, the authority concerned” acted 
arbitrarily in allowing 10% price preference to 
respondent No.4. The only facility provided to 
the Government undertakings was provided in 
paragraph 19 which contemplates that the 
Central or State Government Departments or 
purely Government concerns need not pay 
tender forms fees and earnest money. This was 
the only concession available to the Central/ 
State Government or to the purely Govern- 
ment concerns, and no other concession or 
benefit was contemplated under the terms of 
the tender notice. If the appellant had known 
that 10 per cent price preference to Govern- 
ment undertaking was to be given to respon- 
dent No.4 the appellant would have taken 
every precaution while submitting the ten- 
der.” 
Learned counsel for the respondents contend that 
the above ruling of the Supreme Court will not 
apply to the present case inasmuch as the relevant 
Government orders were in existence from 1959 
and the Government orders had been followed 
strictly by the first respondent Board, all these 
years. It is also contended that the petitioner was 
quite aware of the long standing practice of giving 
price preference to manufacturing units in the 
State. It is further contended that there is a pre- 
sumption under Sec. 11 of the Indian Evidence Act 
that the petitioner knows the price preference. 
4. am unable to accept the contentions urged by 
learned counsel for the Tespondents. No doubt 
G.O.Ms.No.110, dated 31.1.1977 directed that Small 
Scale Industries registered in Tamil Nadu will be 
given price preference of 15% in respect of pur- 
chase by Government Departments, Public Sec- 
tor Enterprises, Autonomous bodies, Municipali- 
ties and Local Bodies. That Government order in 
turn refers to an earlier Government order in 
G.O.Ms.No.633, Industries (Special) Industries, 
Labour and Co-operation, dated 31.3.1959 as well 
as G.O.Ms.No.831, Industries (Special) Indus- 
tries, Labour and Housing, dated 1.3.1968. Yet 
another order was passed on 3.5.1991 in 
G.O.Ms.No.330, Finance (BPE) Dept. As per that 
Government order also, whenever products/serv- 
ices cannot be supplied by institutions listed therein, 
open tender system shall be followed and in adopt- 
ing open tender system the price preference as set 
out therein will operate. It is stated that small 
scale units including tiny sector units registered in 
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Tamil Nadu will continue to be given 15% preference 
vis-a-vis medium/large industrial units and small 
scale industries units registered in other states. 

5. However it cannot be denied that at least from 
1985, the first respondent has been awarding 
contracts to more than one manufacturing units 


including the petitioner herein. The Government 


SI.No. Name of the Company 

1. M&.Sharavathi Petro Chemicals Ltd., 
Bangalore 

2. M/s.Raj Laboratories, Madras 
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orders had not been followed strictly and other 
manufacturing units in Tamil Nadu had taken part 
in the tenders. A statement is filed by the first 
respondent itself in this writ petition containing 
the details of the orders given to the petitioner- 
company. It reads thus: 


Year and Date Qty. 

9-3-1988 100 kls. 
13-1-1989 300 kls. 
25-9-1990 360 kls. 
13-4-1991 250 kis. 
20-8-1991 250 kls. 
16-12-1988 525 kls. 
3-5-1991 120 kls. 
7-12-1990 350 kls. 
20-8-1991 332 kls. 





That statement shows that from 1988, the peti- 
tioner was awarded continuously contracts for 
supply of transformer oil and the second respon- 
dent was also given such contracts. Hence there is 
no point in the respondents’ contention that the 
petitioner has been all along aware of the price 
preference and there was no necessity to mention 
thesame in the tender notice. Inasmuchas the first 
respondent decided to deviate from the above 
practice prevailing for the past five years and 
more, it should have indicated in the advertise- 
ment calling for tenders that price preference will 
be given to the manufacturing units in the State of 
Tamil Nadu. As the first respondent failed to do 
so, the ruling Harminder Singh’s case, ALR. 1989 
S.C. 1527, will apply and the first respondent’s 
acceptance of the tender given by the second 
respondent is unsustainable. 
6. With reference to the second contention, learned 
counsel for the petitioner places reliance on the 
Judgment of the Supreme Court in Star Enter- 
prises v. C.I.D.C. of Maharashtra Limited, (1990)3 
S.C.C. 230. It is held that reasons should be 
recorded for rejecting the best offer and the rele- 
vant passage in the judgment reads thus: 
“The question which still remains to be 
answered is as to whether when the highest 
offer in response to an invitation is rejected 
would not the public authority be required to 
provide reasons for such action? Mr.Dwivedi 


has not asked us to look for a reasoned deci- - 
sion but has submitted that it is in the interest 
of the public authority itself, the State and 
everyone in the Society at large that reasons 
for State action are placed on record and are 
even communicated to the persons from whom 
the offers came so that the dealings remain 
above board; the interest of the public author- 
ity is adequately protected and a citizen knows 
where he stands with reference to his offer. 
What this Court said in State of U.P. v. Raj 
Narain, (1975)4 S.C.C. 428, may be usefully 
recalled here: (S.C.C. 453, para. 74) 

“In a Government of responsibility like ours, 
where all the agents of the public must be 
responsible for their conduct, there can be but 
few secrets. The people of this countty have a 
right to know every public act, everything that 
is done.” In a public way, by their public func- 
tionaries. They are entitled to know the par- 
ticulars of every public transaction in all its 
bearing. The right to know which is deprived _ 
from the concept of freedom of approach, - 
though not absolute, is a factor which should 
make one wary, when secrecy is claimed for 
transactions which can, at any rate, have no 
transactions which can, at any rate, have no 
repercussion on publicsecurity. To cover with 
veil of secrecy, the common routine business, 
is not in the interest of the public.” 


Tl] Sharavathy Petro Chemicals (P) Ltd. v. Tamil Nadu Electricity Board (Srinivasan, J.) 


“In recent times, judicial review of administra- 
tive action has become expensive and is 
becoming wider day by day. The traditional 
limitations have been vanishing and the sphere 
of judicial scrutiny is being expanded. State 
activity too is becoming fast pervasive. As the 
State has descended into the commercial field 
and giant public sector undertakings have grown 
up, the stake of the public exchequer is also 
large justifying larger social audit, judicial control 
and review by opening of the public gaze; these 
necessitate recording of reasons for 
executive”. 
“actions including cases of rejection of highest 
offers. That very often involves large stakes 
and availability of persons for actions on the 
record assures credibility to the action, disci- 
plines public conduct and improves the cul- 
ture of accountability. Looking for reasons in 
support of such action provides an opportu- 
nity for an objective review in appropriate 
cases both by the administrative superior and 
by the judicial process. The submission of 
Mr.Dwivedi, therefore, commends itself to our 
acceptance, namely, that when highest offers 
of the type in question are rejected reasons 
sufficient to indicate the stand of the appropri- 
ate authority should be made available and 
ordinarily the same should be communicated 
to the concerned parties unless there be any 
specific justification not to do so.”. 
7. AS per the said ruling, the first respondent 
ought to have recorded its reasons for rejecting 
the offer of the petitioner which quoted the lowest 
price for the supply of transformer oil and com- 
municated the same to the petitioner. 
8. With regard to the third contention, I have 
already referred to the fact that the prior practice 
has been to award contracts to more than one 
manufacturing unit including the petitioner herein. 
I will refer to the relevant judgments as furnished 
by the first respondent. Sec.18 of the Electricity 
(Supply) Act enjoins the electricity board to 
arrange for supply of electricity in the most effi- 
cient and economical manner. As stated earlier, 
the offer of the petitioner was the lowest at Rs.20,779 
per kilo litre. The offer of the second respondent 
is the second highest at Rs.22,230 per kilo litre. 
The difference in the total price will be about 
Rs.26 Lakhs and it will be a loss to the first 
respondent, if the price quoted by the second 
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respondent is accepted. There is no justification 
for putting the Board to such loss and conse- 
quently pass on the same to the consumers of 
electricity by way of consumption charges. Hence, 
the third contention of the petitioner is also well 
founded. 

9. Learned counsel for the first respondent refers 
to the Ruling ofa Division Bench of this Court in 
Chokhani International Limited v. Board of Trus- 
tees of the Port of Madras, 1987 Writ L.R. 529. The 
Division Bench on the facts of the case held that 
the decision of the Board of Trustees of the Port 
Trust rejecting the tender cannot be described as 
so unreasonable as to be called ‘Arbitrary’ and 
they were ill-advised in accepting the post tender 
offer. But while discussing the proposition oflaw, 
the Division Bench held that the decision of the 
instrumentality of the State not to give a contract 
or to reject all tenders must be fair and just and it 
should be informed by reason. It is also noticed 
that judicial scrutiny of such a decision in the 
exercise of writ jurisdiction cannot be shut out 
merely on the ground that there was power in 
Government or the public authority to reject all 
tenders and in exercise of this power all tenders 
had been rejected. It was held that the petitioner 
before them was entitled to invoke the writ juris- 
diction of the Court to contend that the rejection 
of his tender was arbitrary. The ruling does not 
help the first respondent in the present case in 
view of the facts stated already. Reliance is placed 
on the judgment of Kerala High Court in South 
India Corporation Limited v. Hindustan Newsprint 
Limited, A.LR. 1992 Ker. 240. The decision actu- 
ally turned on the facts of that case. But, while 
enunciating the principles of law, the Court has 
relied upon the Judgment of the Supreme Court 
has relied upon the judgment of the Supreme 
Court in RD.Shetty v. International Airport 
Authority of India, A.I.R. 1979 S.C. 1628, as well as 
the judgment in Star Enterprises’ case, (1990)3 
S.C.C. 288, already referred to by me. After quot- 
ing the passage from the earlier judgment of the 
Supreme Court, the court observed that the 
requirement is that the State or its instrumentality 
has to act in accordance with the conditions laid 
down in the tender notice and also fairly without 
showing any preference or bias towards any per- 
son and the choice of persons must be dictated by 
public interest and must not be unreasonable or 
unprincipled. Even if that principle is applied to 
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the present case, the award of contract to the 
second respondent cannot be sustained. The rul- 
ing as such does not help the first respondent 
herein. 

10. Learned counsel for the first respondent 
invites my attention to the latest judgment of the 
Supreme Court in United India Periodicals (P) 
Limited v. M/s.M. & N.Publications Limited and 
others, Judgments To-day, 1993(1) S.C. 188. On the 
facts it was held that Mahanagar Telephones Nigam 
Ltd.,a Government of India undertaking referred 
to as ‘MINL’ has applied irrelevant considera- 
tions while granting a fresh contract for a period of 
five years through the supplemental agreement 
dated 26th September, 1991, because it had failed 
to take into account considerations which were 
necessarily relevant Łe., following the rule ofinvit- 
ing tenders while granting the contract for a fur- 
ther period of five years on fresh terms and condi- 
tions and has taken into account irrelevant con- 
siderations that (1) if the contract is terminated 
and a decision is taken for a fresh tender, the 
United India Periodicals Private Limited, United 
Database (India) Private Limited, may put legal 
obstacles in retendering, (ii) the response for print- 
ing free of cost and also paving the royalty may be 
poor, and (iii) the concept of the yellow pages may 
suffer a big set back and may make it unattractive 
to the advertisers because of the less of confi- 
dence. Regarding the earlier judgments starting 
from RD.Shetty v. The International Airport 
Authority of India, ALR. 1979 S.C. 1628: (1979)2 
Lab.L.J. 217: (1979)2 S.C.C. 489: (1979)2 S.C W.R. 
210 and ending with Kumari Shrilekha Vidyarthi v. 
State of U.P., A.LR. 1991 S.C. 537, the principle to 
be adopted in the matter of awarding contracts are 
reiterated by the Supreme Court. Ultimately the 
Court upheld the decision of the High Court 
setting aside the contract awarded by MINL. This 
ruling does not in any manner came to the aid of 
the first respondent in the present case. 

11. Learned counsel for the first respondent also 
relied on the judgment of the this Court in Danya 
Electric Company and three others v. The State of 
Tamil Nadu and others, 1992 Writ L.R. 429. The 
petitioners therein were small scale units manu- 
facturing power distribution transformers, elec- 
trical equipments etc, and they challenged 
G.O.Ms.No.330, dated 3.5.1991 issued by the 
Government of Tamil Nadu (first respondent) 
and the consequential resolution of the Tamil 
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Nadu Electricity Board as ultra vires and unconsti- 
tutional as violative of Arts.14 and 19(1)(g) of the 
Constitution in so far as it related to the supply of 
transformers/conductors to the Tamil Nadu Elec- 
tricity Board. The court upheld the validity of the 
Government order as well as that of the resolution 
passed by the Board. That has no relevance to the 
present case. Here, the validity of the Government 
Order is not challenged. What all is contended by 
the petitioner is that the tender notice ought to 
have made a reference to the Government order 
and the fact that the first respondent intends to 
give price preference to the manufacturing units 
in Tamil Nadu. 

12. Learned counsel for the second respondent 
invites my attention to the judgments of the 
Supreme Court in C.K-Achutan v. State of Kerala, 
AIR. 1959 S.C. 490 and Viklad Coal Merchant, 
Patiala v. Union of India, A.ILR. 1984 S.C. 95: 
(1984)1 S.C.C. 619. In the former case it was held 
that when one person is chosen rather than 
another, the aggrieved party cannot claim the pro- 
tection of Art.14 because the choice of the person 
to fulfil a particular contract must be left to the 
Government. It was also held that the rights of the 
petitioner under Arts.14, 16(1), 19(1)(g), 31 and 
32 of the Constitution of India, were not in any 
manner affected. This ruling has no bearing on the 
present case. 

13. In the latter case Viklad Coal Merchant’s case, 
A.I.R. 1984 S.C. 95, thecourt upheld the validity of 
Secs.27-A and 28 of the Railways Act 9 of 1890, 
which gave priority to Central or State Govern- 
ment by orders issued therefor. The Court held 
that there was noviolation of Art.14 ofthe Consti- 
tution of India. This ruling will not help the re- 
spondents herein, as the facts are entirely differ- 
ent. 

14. There is no doubt that the acceptance of the 
second respondent’s tender by the first respon- 
dent is arbitrary and unsustainable. Consequently, 
it has to be quashed. 

15. However, itis brought to my notice that before 
the filing of the writ petition, the second respon- 
dent had supplied a quantity of 200 kilo litres of 
transformer oil and during the pendency of the 
writ petition, pursuant to the orders of this Court, 
another consignment of 200 kilo litres of oil has 
been supplied by the second respondent to the 
first respondent. In view of the said supplies, the 
contract awarded to the second respondent is not 
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disturbed to the extent of the supplies already 
made. With regard to the balance quantity of 700 
kilo litres, the first respondent shall issue a fresh 
advertisement and call for fresh tenders from the 
manufacturers, If the first respondent intends to 
apply G.O.Ms.No.330, dated 3.5.1991 and give 
price preference to the manufacturing units in 
Tamil Nadu, it shall specifically mention the same 
in the said advertisement. The first respondent 
should take care to mention all the conditions 
upon which the tenders are being called for in the 
said advertisement. The first respondent shall not 
impose any condition apart from what is men- 
tioned in the tender notice. I am unable to accept 
the contention of the petitioner that a direction 
should be given to the first respondent to accept 
the tender given by the petitioner and award the 
contract to the petitioner. Instead, I have given 
directions to call for fresh tenders. With the above 
directions, the writ petition is allowed to the 
extent indicated above. There will be no order as 
to costs. 


BS. ---- Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Bellie, J. 


S.A.No.1374 of 1987 Ist October, 1992. 
P.M_Palaniandi Pillai (died) and others 
...Appellants 


Vv. k 
The Union of India owning Southern Railway 
represented by its General Manager. 

... Respondent. 


Railway Protection Force Rules (1 959), Rule 44(6) 
- Disciplinary enquiry - Delinquent not called upon 
to give evidence - Enquiry, if vitiated. 

Rule 44(6) of the Railway Protection Force Rules, 
1959 does not state that the Enquiry Officer should 
call upon the delinquent to give evidence and it 
only states that the delinquent shall be entitled to 
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give evidence in person. It is not the case of the 
delinquent that he wanted to or offered to exam- 
ine himself as a witness, but he was not allowed to 
do so. After the examination of the prosecution 
witnesses were over, the delinquent has filed a 
written statement and that written statement has 
been considered by the Enquiry Officer. In these 
circumstances, it cannot be said that the Enquiry 
Officer failed to follow the procedure laid down in 
Rule 44(6). . [Para. 6] 
Case referred to: 

Union of India v. Parma Nanda, A.LR. 1989 S.C. 
185. [Paras. 7, 8] 

T.Fenn Walter, for Appellants. 
P.B.Krishnamurthy, for Respondent. 

The Court delivered the following 
JUDGMENT: Plaintiff who has filed the second 
appeal having died his legal representatives are 
prosecuting the second appeal. 

2. The plaintiff was employed as Rakshak in the - 
Railway Protection Force. On 9.6.1976 he was 
issued with a charge memo on the allegation that 
while he was on guard duty in the Carriage Works, 
Perambur, during the night between 8.6.1976 and 
9.6.1976 a theft of copper wire in the store room 
had occurred and the miscreants had entered into 
the store room by removing the tiles in the roof 
and there had been fire inside the room and on 
account of that there was smoke coming out, but 
the plaintiff did not note it due to his carelessness 
and non-diligence. Thereafter, an enquiry was 
conducted and the Enquiry Officer found him 
guilty of the charge and the Assistant Security 
Officer passed an order removing the plaintiff 
from service. The plaintiff filed an appeal before 
the Security Officer which was dismissed and again 
he filed a revision also and that too was dismissed. 
Thereafter, the plaintiff has filed the present suit 
for declaration that the order passed by the Assis- 
tant Security Officer removing the plaintiff from 
service is vitiated by illegalities and it is void. 

3. The defendant-Railways inter alia contended 
that the Enquiry Officer conducted the enquiry in 
accordance with the rules and the principles of 
natural justice and on acceptable evidence he has 
held the plaintiff guilty of the charge and thus 
thereisno illegality committed during the enquiry 
and hence the order removing the plaintiff from 
service is not liable to be set aside. 

4.The trial court on consideration of the evidence 
accepted the case of the plaintiff that the Enquiry 


654 


Officer has not conducted the enquiry as per the 
rules and the charges against him have not been 
proved. He, therefore decreed the suit. 

5. But in appeal filed by the defendant-Railways 
the appellate Judge did not accept the findings of 
the trial court and instead he held that the Enquiry 
Officer has correctly followed the procedure, as 
per the rules and the evidence shows that the 
plaintiff was guilty of the charge. Therefore, the 
appellate judge set aside the decree passed by the 
trial court and dismissed the suit. Against this the 
plaintiff has come up with the present second 
appeal. : 

6. Mr.Fenn Walter, learned counsel appearing for 
the appellant-plaintiff contends that the Enquiry 
Officer has not followed Rule 44(6) of the Raikway 
Protection Force Rules, 1959 in that he has not 
called upon the delinquent-plaintiff to give evi- 
dence and therefore the plaintiffhas not examined 
himself. But the said rule does not state that the 
' | Enquiry Officer should so call upon the delin- 
quent to give evidence, and it only states that the 
delinquent shall be entitled to give evidence in 
person. It is not the case of the delinquent that he 
wanted to or offered to examine himself as a 
witness but he was not allowed to do so. After the 
examination of the prosecution witnesses were 
over the delinquent has filed a written statement 
and that written statement has been considered by 
the-Enquiry Officer. In these circumstances, it 
cannot be said that the Enquiry Officer failed to 
follow the procedure laid down in Rule 44(6). 
Only in this regard one substantial question of law 
has been formulated in the second appeal. 

7. However, Mr.Fenn Walter further submits that 
in any case the punishment of removal from serv- 
ice is highly excessive and disproportionate to the 
delinquency alleged. But no point regarding this 
has been raised in the grounds of appeal nor any 
substantial question of law has been formulated in 
this regard and hence it follows that this argument 
cannot be advanced. . 

8. Even otherwise I find no merit in this submis- 
sion also. The learned counsel in connection with 
this point relied on an unreported judgment of a 
single Judge of this Court in J Johnson v. The 
Secretary, Ministry of Defence, Government of India 
and another, S.A.No.1872 of 1983, dated 10.12.1987. 
But as against this Mr.P.B.Krishnamurthy, learned 
counsel appearing for the respondent-Railways, 
submits that the question of adequacy of 
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punishment is within the competence of the 
authorities empowered to award punishment under 
the Railway Protection Force Act and that shall 
not be interfered with by the court and in support 
of this contention he brings to my notice a judg- 
ment of the Supreme Court in Union of India v. 
Parma Nanda, A.I.R. 1989 S.C. 1185, wherein in 
paragraph 18 of the Supreme Court has held that, 
“in the case of proceedings transferred to 
the Tribunal from a civil court or High Court, 
the Tribunal has the jurisdiction to exercise all 
the powers which the civil court could in a suit 
or the High Court in a writ proceedings could 
have respectively exercised. In an original 
proceeding instituted before the Tribunal under 
Sec.19, the Tribunal can exercise any of the 
powers of a civil court, or High Court”. 
Having held so the Supreme Court has further 
held in paragraph 27 as follows: 
“We must unequivocally state that the juris- 
diction or the Tribunal to interfere with the 
disciplinary matters or punishment cannot be 
equated with an appellate jurisdiction. The 
Tribunal cannot interfere with the findings of 
the Inquiry Officer or competent authority 
where they are not arbitrary or utterly per- 
verse. It is appropriate to remember that the 
power to impose penalty on a delinquent offi- 
cer is conferred on the competent authority 
either by an Act of legislature or rules made 
under the Proviso to Art.309 of the Constitu- 
tion. If there has been an enquiry consistent 
with the rules and in accordance with the prin- 
ciples of natural justice what punishment would 
meet the ends of justice is a matter exclusively 
within the jurisdiction of the competent 
authority. If the penalty can lawfully be 
imposed and is imposed on the proved miscon- 
duct, the Tribunal has no power to substitute 
its own discretion for that of theauthority. The 
adequacy of penalty unless it is mala fide is cer- 
tainly nota matter for the Tribunal to concern 
with. The Tribunal also cannot interfere with 
the penalty if the conclusion of the inquiry 
officer or the competent authority is based on 
~ evidence if some of it is found to be irrelevant 
or extraneous to the matter”. 
This ruling of the Supreme Court has not been 
brought to the notice of the learned single Judge 
who has rendered the abovesaid unreported deci- 
sion. He has referred to some of the Supreme 
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Court decisions which are all prior to the said 
Supreme Court decision in Union of India v. Parma 
Nanda, A.I.R. 1989 S.C. 1185. 

9. It is not the case of the delinquent that there was 
any mala fide in the imposition of the penalty. 
‘Therefore, in view of the judgment of the Supreme 
Court this Court cannot interfere with the punish- 
ment awarded on the ground that it is not com- 
mensurate with the misconduct proved and is 
excessive. 

10. Thus, I find no merit in the second appeal. 
Accordingly it is dismissed. There will be no order 
as to costs. 


BS. 


Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Somasundaram, J. 
W.P.No.8850 of 1984 19th February, 1993. 


Cholan Roadways Corporation Limited repre- 
sented by its Managing Director ... Petitioner 


v. 
Industrial Tribunal, Madras and another 
„Respondents. 


Industrial Disputes Act (XIV of 1947), Sec.33(2)(b) 
- Tribunal acting under - Scope and ambit of juris- 
diction - Tribunal if can go into sufficiency or ade- 
quacy of evidence in the domestic enquiry - Grounds 
on which it can interfere with findings of enquiry 
Officer - Effect of permission or approval by tribunal. 
The tribunal exercising jurisdiction under 


Sec.33(2)(b) of the Industrial Disputes Act is not , 


sitting as a court of appeal weighing or reapprais- 
ing evidence. For the purpose of granting or refus- 
ing approval under Sec.33(2)(b) of the Act, the 
tribunal only examines the findings of the enquiry 
officer in order to find out whether there isa prima 
facie case or whether the findings of the enquiry 
officer are perverse. A prima facie case is nota case 
proved to the hilt. If the employer has held a 
proper enquiry into the alleged misconduct of the 
employee following the principles of natural jus- 
tice and if it does not appear that the proposed 
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dismissal of the employee amounts to victimisa- 
tion or an unfair labour practice, the other ground 
on which the tribunal can interfere is only when 
there is no legal evidence at all recorded in the 
domestic enquiry as if no reasonable person can 
arrive at a conclusion of guilt on the evidence 
recorded in the domestic enquiry. In other words, 
if there was a proper enquiry into the misconduct 
and no victimisation or unfair labour practice is 
involved, the tribunal has to limit its enquiry under 
Sec.33(2)(b) only to the extent as to whether a 
prima facie case has been made out or not. It must 
be remembered that the jurisdiction is only to 
decide whether the ban imposed on the employer 
by Sec.33 is to be lifted or maintained by granting 
or refusing the approval. If the approval is refused 
by the tribunal, the employer would be precluded 
from discharging or punishing the workman. 
However, if permission or approval! is granted, 
that could not validate the action of discharge or 
dismissal. Permission or approval would merely 
remove the ban but the validity of the order would 
still be liable to be decided in a reference at the 
instance of the workman under Sec.10 or 2-A of 
the Act. [Para. 10] 
Cases referred to: 

Mahendra Singh Dhantwal v. Hindustan Motors, 
1976 S.C.R. (Supp.) 635: ALR. 1976 S.C. 2062: 
(1977)1 S.C_J. 299. [Paras. 4, 9, 14] 

Punjab National Bank Ltd. v. Its Workmen, A.I.R. 
1960 S.C. 160 & 170. [Para. 5] 

Punjab Beverages v. Suresh Chand, (1978)2 L.L.J. 
1. [Para. 5] 

Indian Iron and Steel Company Limited v. Their 
Workmen, 1958 S.C.R. 667: ALR. 1958 S.C. 130. 
[Para. 5] 

Lalla Ram v. DCM Chemical Works Ltd., (1978)1 
L.L.J. 507. [Para. 5} 

Bengal Bhaidee Coal Co. v. Ram Prabesh Singh, 
(1963)1 L.LJ. 291: (1964)1 S.C.R. 709: ALR. 
1964 S.C. 485. [Para. 6] 

Titaghur Paper Mills Company Limited v. Ram 
Naresh Kumar, (1961)] L.LJ. 511. (Para. 6] 
Hind Constniction and Engineering Co, Ltd. v. Their 
Workmen, (1963)2S.C.R. 83: ALR. 1965 S.C. 917- 
[Para. 6] X 
Workmen of M/s.Firestone Tyre and Rubber Com- 
pany of India P. Ltd. v. Management and others, 
(1975)1 L.L.J. 278: (1973)3 S.C.R. 587: A.LR. 
1973 S.C. 1227. [Para. 6] 

Eastern Electric and Trading Co. v. Baldev Lal, 
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1975 Lab.I.C. 1435. [Para. 6] 

Martin Burn Ltd. v. R.N. Banerjee, A.I.R. 1958 S.C. 
79. [Para. 7] 

BW.C. & S. Mills v. B.Dasappa, A.LR. 1960 S.C. 
1352. [Para. 8] 

Lord Krishna Textile Mills v. Its Workmen, (1961)2 
S.CJ. 300. [Para. 9] 

Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorari calling for the records of the first respon- 
dent in Application No.80 of 1984 in IL.D.No.62 of 
1982 and quash the order dated 30.7.1984 therein. 
S.Ravifor M/s.Ramasubramaniam and Associates, 
for Petitioner. 

S.Ilamyaluthi for M/s.S.Pichai, R.Ram Mohan and 
A.Sambandam, for Respondent No.2. 

The Court made the following 

ORDER: This writ petition has been filed for the 
issue ofa writ of certiorari to quash the order dated 
30.7.1984 made in Application No.80 of 1984 in 
I.D.No.62 of 1982 on the file of the Industrial 
Tribunal, Madras the first respondent herein. 

2. In the month of October, 1983 it came to light 
that colossal misappropriation of funds belonging 
to the petitioner-Corporation to the extent of 
nearly 50 lakhs had been perpetrated. An investi- 
gation was conducted into the matter and a special 
team of auditors were appointed to scrutinise the 
accounts. It came to light from the said investiga- 
tion and scrutiny that one Mr.M.Rajagopalan who 
was employed as cashier in the head office of the 
petitioner-Corporation at Kumbakonam_ had 
misused his position and perpetrated the said 
misappropriation. It further came to light that 
certain other officials in the head office who had 
dealings with the accounts had also to be pro- 
ceeded against for their part in enabling such a 
fraud to be committed. The second respondent 
was employed as a senior superintendent in the 
head office of the petitioner-Corporation. Ac- 
cording to the petitioner, the duties entrusted to 
him include the responsibility for the completion 
of the statutory audit as well as Accountant Gen- 
eral’s audit. Pursuant to the investigation and 
scrutiny of the accounts, thesecond respondent as 
well as three others were individually charge sheeted 
for the acts of misconduct alleged against them. 
The charge sheet dated 30.11.1983 was issued to 
the 2nd respondent herein in the course of which 
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it was alleged that he had failed to reconcile the 
accounts particularly with reference to a sum of 
Rs.21 lakhs and odd which were shown as cash in 
transit as on 31.3.1983. It was also alleged that the 
second respondent had not checked the funda- 
mental records and was negligent in the discharge 
of his duties. It was further alleged in the charge 
memo that he helped the said Rajagopalan by 
allowing him to operate bank account in his name. 
The 2nd respondent submitted an explanation 
dated 2.12.1983. The explanation offered by the 
sccond respondent not being satisfactory, a do- 
mestic enquiry was directed to be conducted into 
the charges levelled against him in the charge 
memo. Shri K-P.Madhavachariya, retired First Class 
Magistrate was appointed an enquiry officer. The 
enquiry was conducted against the 2nd respon- 
dent and three others who were all working in the 
Accounts Department of the petitioner-Corpora- 
tion. On the basis of the evidence recorded-in the 
domestic enquiry, the enquiry officer submitted a 
report in which he held that the charges levelled 
against the 2nd respondent have been proved. 
Accepting the said findings and on the basis of the 
findings recorded by the enquiry officer, the peti- 
tioner-Corporation terminated the employment 
of the second respondent by the order dated 5.3. 1984. 
Since I.D.No.63 of 1982 pursuant to the demand 
for bonus for the year 1982-83 was pending before 
the first respondent, an application was filed under 
Sec.33(2)(b) of the Industrial Disputes Act, 1947 
(hereinafter referred to as ‘the Act’) in Petition 
No.80 of 1984 for approval of the action of dis- 
missal taken against the 2nd respondent. After 
enquiry the Ist respondent passed the order dated 
30.7.1984 in Petition No.80 of 1984 in and by 
which hc has refused the approval asked for and 
dismissed the Petition No.80 of 1984. Agprieved 
by the order of the first respondent dismissing the 
petition No.80 of 1984, the petitioner has filed the 
present writ petition to quash the said order. 

3. Mr.S.Ravi, the, learned counsel appearing for 
the petitioner contended as follows: While deal- 
ing with the application for approval under 
Sec.33(2)(b) of the Act, the first respondent tribu- 
nal is exercising only a very limited jurisdiction 
and that he has to sce only whether the principles 
ofnatural justice have been observed and whether 
there is a prima facie case for the action taken by 
the management. In an enquiry under Sec.33(2)(b) 
of the Act, the sufficiency of adequacy of evidence 
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is beyond the scrutiny of the tribunal, because, the 
tribunal exercising jurisdiction under Sec.33(2)(b) 
of the Act does not act as a Appellate Court. Ina 
domesticenquiry the strict rules of evidence under 
the Evidence Act will not apply. In the present 
case, a prima facie case has been made out based 
on legal evidence against the 2nd respondent and 
therefore, the first respondent ought to have ac- 
corded approval to the action of dismissal taken by 
the petitioner against the second respondent under 
Sec.33(2)(b) of the Act; the first respondent while 
disposing of the application filed under Sec.33(2)(b) 
of the Act has not only converted himself into a 
Court of Appeal, but also has gone into the ques- 
tion, of sufficiency or adequacy of evidence for 
deciding the question under Sec.33(2)(b) of the 
Act and therefore, the order of the tribunal is 
illegal and liable to be set aside. 
4. Per contra, Mr.lamvaluthi, the learned counsel 
for the second respondent contended that the 
tribunal exercising jurisdiction under Sec.33(2)(b) 
of the Act is entitled to go into the evidence let in, 
in the domestic enquiry to find out whether the 
findings of the enquiry officer are based on legal 
evidence, that in the present case, the findings of 
the enquiry officer with regard to the charges 
framed against the 2nd respondent are not based 
on any legal evidence and therefore, the tribunal 
rightly refused to accord approval under Sec33(2)(b) 
of the Act. The learned counsel for the 2nd re- 
spondent further contended that the tribunal was 
correct in holding that P.W.1, the Chief Accounts 
Officer, himself being the delinquent officer in the 
misappropriation case, has to be treated as an 
accomplice and that his evidence as an accomplice 
cannot be given due weight unless corroborated 
by other witnesses or records. In support of this 
contention, the learned counsel relied on the 
decision in Mahendra Singh Dhantwal v. Hindus- 
‘tan Motors, 1976 S.C.R. (Supp.) 635: A.LR. 1976 
S.C. 2062: (1977)1 S.C_J. 299. The learned counsel 
for the second respondent also brought to my 
notice the order of this Court in T. Neethivilangan 
v. The Managing Director, Cholan Roadways Cor- 
poration Ltd, Kumbakonam and another, 
W.P.Nos.3318 of 1984, batch wherein this Court 
has confirmed the order of the tribunal refusing to 
approve the orders of dismissal passed by the 
petitioner against three other employees of the 
petitioner-Corporation who were also tried along 
the 2nd respondent by the enquiry officer for the 
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charges framed against them. 
5. Let me first examine the position of Law as 
settled by the various decisions of the Supreme 
Court with regard to the scope of enquiry before 
the tribunal, when it is moved under Sec.33(2)(b) 
of the Act and on what principles the tribunal 
should act in granting or refusing approval, before 
going into the factual details and the rival conten- 
tions of the counsel for the parties in the present 
case. In Punjab National Bank Ltd. v. Its Workmen, 
ALR. 1960 S.C. 160 & 170, the Apex Court while 
dealing with the scope of enquiry before the tribu- 
nal under Sec.33(2)(b) of the Act has held as 
follows: 
“Where an application is made by the em- 
ployer for the requisite permission under Sec.33 
the jurisdiction of the tribunal in dealing with 
such an application is limited. It has to con- 
sider whether a prima facie case has been made 
out by the employer for the dismissal of the 
employee in question. Ifthe employer has held 
a proper enquiry into the alleged misconduct 
of the employee, and if it does not appear that 
the proposed dismissal of the employee amounts 
to victimisation or an unfair labour practice, 
the tribunal has to limit its enquiry only to the 
question as to whether a prima facie case has 
been made out or not. In these proceedings it 
is not open to the tribunal to consider whether 
the order proposed to be passed by the em- 
ployer is proper or adequate or whether it errs 
on the side of excessive severity; nor can the 
tribunal grant permission, subject to certain 
conditions, which it may deem to be fair. It has 
merely to consider the prima facie aspect of the 
matter and either grant the permission or ref- 
use it according as it holds that a prima facie 
case is or is not made out by the employer.” 
In Punjab Beverages v. Suresh Chand, (1978)2 
L.L_J. 1, the Supreme Court while dealing with the 
same question after referring to the passage ex- 
tracted above from the decision in Punjab Na- 
tional Bank Ltd. v. Its Workmen, A.LR. 1960 S.C. 
160 & 170, observes thus: 
“It will be seen that the only scope of the 
enquiry before the tribunal exercising jurisdic- 
tion under Sec.33 is to decide whether the ban 
imposed on the employcr by this section should 
be lifted or maintained by granting or refusing 
the permission or approval asked for by the 
employer. If the permission or approval is 
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refused by the tribunal, theemployer would be _ 


precluded from discharging or punishing the 

- workman by way of dismissal and the action of 
discharge or dismissal already taken would be 
void. But the reverse is not true for even if the 
permission or approval is granted that would 
not validate the action of discharge or punish- 
ment by way of dismissal taken by the em- 
ployer. The permission or approval would merely 
remove the ban so as to enable the employer to 
make an order of discharge or dismissal and 
thus avoid incurring the penalty under Sec.31(1), 
but the validity of the order of discharge of 
dismissal would still be liable to be tested in a 
reference at the instance of the workmen under 
Sec.10. Vide Artherton West and Co.’s case and 
the Punjab National Bank Ltd. v. Its Workmen, 
AIR. 1960 S.C. 160 & 170. The workmen 
would be entitled to raise an industrial dispute 
in regard to the order of discharge or dismissal 
and have it referred for adjudication under 
Sec.10 and the tribunal in such reference would 
be entitled to interfere with the order of dis- 
charge or dismissal within the limits laid down 
by this Court in several decisions commencing 
from Indian Iron and Steel Company Limited v. 
Their Workmen, 1958 S.C.R. 667: A.LR. 1958 
S.C. 130.” 


6. In Lalla Ram v. DCM Chemical Works Ltd., 


(1978)1 L.L.J. 507, the Apex Court laid down the 
following principles which the tribunal should 
follow in granting or refusing approval under 
Sec.33(2)(b) of the Act: 
“In proceedings under Sec.33(2)(b) ofthe Act, 
the jurisdiction of the Industrial tribunal is 
confined to the enquiry as to (i) whether a 
proper domestic enquiry in accordance with 
the relevant rules/standing order and prin- 
ciples of natural justice has been held; (ii) 
whether a prima facie case for dismissal based 
on legal evidence adduced before the domestic 
tribunal is made out; (iii) whether the em- 
ployer had come to a bona fide conclusion that 
the employee was guilty and the dismissal did 
not amount to unfair labour practice and was 
not intended to victimise the employee regard 
being had to the position settled by the deci- 
sion of this Court in Bengal Bhaidee Coal Co. 
v. Ram Prabesh Singh, (1963) 1 L.LJ. 291: (1964)1 
S.C.R. 709: ALR. 1964 S.C. 485, Titaghur Paper 
Mills Company Limited v. Ram Naresh Kumar, 


(1961)1 L.LJ. 511. Hind Construction and 

Engineering Co. Ltd. v. Their Workmen, (1963)2 
S.C.R. 83: A.LR. 1965 S.C. 917, Workmen of MI 
s.Firestone Tyre and Rubber Company of India 

P. Ltd. v. Management and others, (1973)1 LLJ. 

278: (1973)3 S.C.R. 587: ALR. 1973 S.C. 1227 
and Eastern Electric and Trading Co. v. Baldev 
Lal, 1975 Lab.I.C. 1435, that though generally 
speaking the award of punishment for miscon- 
duct under the Standing Orders is a matter for 
the management to decide and the tribunal is 
not required to consider the propriety or ade- 
quacy of the punishment or whether it is exces- 
Sive or too severe to an inference of mala fides 
may in certain cases be drawn from the impo- 

sition of unduly harsh, severe, unconscionable 

or shockingly disproportionate punishment; 

(iv) whether the employer has paid or offered 

to pay wages for one month to the employee, 

and (v) whether the employer has simultane- 

ously or within such reasonably short time as 

to form partof the same transaction applied to 

the authority before which the main industrial 

dispute is pending for approval of the action 

taken by him. If these conditions are satisfied, 

the Industrial Tribunal would grant the ap- 

proval which would relate back to the date 

from which the employer had ordered the dis- 

missal. If, however, the domestic enquiry suf- 

fers from any defect or infirmity, the labour 

authority will have to find out on its own 

assessment of the evidence adduced before it 

whether there was justification for dismissal 

and if it so finds it will grant approval of the 

order of dismissal which would also relate back 

to the date when the order was passed provided 

the employer had paid or offered to pay wages 

for one month to the employee and the em- 

ployer had within the time indicated above 

applied to the authority before which the main’ 
industrial dispute is pending for approval of 
the action taken by him.” 


7.1n Martin Burn Ltd. v. R.N.Banerjee, A.I.R. 1958 
S.C. 79, the Apex Court dealing with the question 
when a prima facie case is said to have been made 
out by the employer against an employee has held 
as follows: 


“The Labour Appellate Tribunal had todeter- 
mine on these materials whether a prima facie 


` case had been made out by the appellant for 


the termination of the respondent’s service. A 
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prima facie case does not mean a case proved to 
the hilt but a case which can be said to be 
established if the evidence which is led in sup- 
port of the same were believed. While deter- 
mining whether a prima facie case had been 
made out the relevant consideration is whether 
on the evidence led it was possible to arrive at 
the conclusion in question and not whether 
that was the only conclusion which could be 
arrived at on that evidence. It may be that the 
tribunal considering this question may itself 
have arrived at a different conclusion. It has, 
however, not to substitute its own judgment 
for the judgment in question. It has only got to 
consider whether the view taken is a possible 
view on the evidence on the record.” 
8. In B.W.C. & S. Mills v. B.Dasappa, A.I.R. 1960 
S.C. 1352, the Supreme Court after pointing out 
thata prima facie case does not mean a case proved 
to the hilt, but a case which can be said to ‘be 
established if the evidence which is led in support 
of the same were believed, observes thus: 
“In every case therefore, it would be proper for 
the tribunal to address itself to the question, 
after ascertaining that the principles ofnatural 
justice have not been violated, whether the 
materials on which the management has reached 
a conclusion adverse to the workman, a rea- 
sonable person could reach such a conclu- 
sion.” 
9. In Lord Krishna Textile Mills v. Its Workmen, 
(1961)2 S.C.J. 300, the Apex Court has ruled that 
the question about the adequacy of evidence or its 
sufficiency or satisfactory character can be raised 
ina court of facts and may fall to be considered by 
an appellate court which is entitled to consider 
facts, but these considerations are irrelevant where 
the jurisdiction of court is limited as under 
Sec.33(2)(b) of the Industrial Disputes Act. 
10. The position of law that emerges from the 
above quoted decisions may be stated thus: The 
tribunal exercising jurisdiction under Sec.33(2)(b) 
of the Industrial Disputes Act is not sitting as a 
court of appeal weighing or reappraising evidence. 
For the purpose of granting or refusing approval 
under Sec.33(2)(b) of the Act, the tribunal only 
examines the findings of the enquiry officer in 
order to find out whether there is a prima facie case 
or whether the findings of the enquiry officer are 
perverse. A prima facie case is not a case proved to 
the hilt. If the employer has held a proper enquiry 
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into the alleged misconduct of the employee fol- 
lowing the principles of natural justice and if it 
does not appear that the proposed dismissal of the 
employee amounts to victimisation or an unfair 
labour practice, the other ground on which the 
tribunal can interfere is only when there is no legal 
evidence atall recorded in the domestic enquiry as 
if no reasonable person can arrive at a conclusion 
of guilt on the evidence recorded in the domestic 
enquiry. In other words, if there was a proper 
enquiry into the misconduct and no victimisation 
or unfair labour practice is involved, the tribunal 
has to limit its enquiry under Sec.33(2)(b) only to 
the extentas to whether aprima facie case has been 
made out or not. It must be remembered that the 
jurisdiction is only to decide whether the ban 
imposed on the employer by Sec.33 is to be lifted 
or maintained by granting or refusing the ap- 
proval. If the approval is refused by the tribunal, 
the employer would be precluded from discharg- 
ing or punishing the workmen. However, if per- 
mission or approval is granted, that could not 
validate the action of discharge or dismissal. Per- 
mission or approval would merely remove the ban 
but the validity of the order would still be liable to 
be decided in a reference at the instance of the 
workmen under Sec.10 or 2-A of the Act. 
11. Now let us examine the correctness of the 
impugned order in the light of the principles laid 
down by the decisions of the Supreme Court re- 
ferred to above. By the charge memo dated 
30.11.1983, the following 4 charges were framed 
against the second respondent: 
“1, Though you were overall in charge of ac- 
counts wing as per office order dated 22.11.1982 
and though you were vested with the finalisa- 
tion of accounts for audit work, you have not 
reconciled the various accounts in the General 
Ledger with subsidiary books to ascertain the 
correctness. Further, you have not also recon- 
ciled the sum of Rs.21,63,678 shown as cash in 
transit as on 31.3.1983 by proper verification 
with reference to physical amount. The above 
clearly reveals your carelessness and gross 
negligence in the discharge of your duties 
thereby the defalcation committed by Thiru 
M.Rajagopalan was not found out by you. 
2. You had not been vigilant and alert enough 
in checking the various registers and reconcil- 
ing the same and the above nefarious act of Thiru 
M. Rajagopalan could have been brought to 
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light well earlier. Your above act has not only 
damaged the reputation of the Corporation 
but also caused loss to the Corporation to a 
preat extent. 
3. You had helped Thiru Rajagopalan in his 
various activities like income tax affairs and 
thus allowed Thiru Rajagopalan in doing the 
> misappropriation easily. 
4. You have allowed Thiru Rajagopalan to 
operate Bank account in your name and thus 
allowed Thiru Rajagopalan to misappropriate 
the Corporation money.” 
The substantive charge against thesecond respon- 
dent in the domestic enquiry was that he did not 
reconcile the various accounts in the General 
Ledger with subsidiary books to ascertain the 
correctness and that he had not reconciled the 
sum Of Rs.21,63,678 shown as cash in transit as on 
31.3.1983 by proper verification with reference to 
amount actually available. The second respon- 
dent as Senior Superintendent, Accounts Section 
of the petitioner-Corporation has been allotted 
duties as mentioned in the Office Order dated 
22.12.1982 marked as Ex P-7 in the domestic enquiry. 
According to the Office Order dated 22.12.1982, 
the second respondent as Senior Superintendent 
(Accounts) has been allotted the duties of prepar- 
ing performance report, capital expenditure, etc. 
budget, cash-flow statement, compilation of an- 
nual account, verification of purchase order, pay- 
ment of all types of bills and he is responsible for 
all statutory audit and A.G’s Audit and overall 
supervision of the work relating to the Accounts 
Section of the petitioner-Corporation. It is the 
evidence of P.W.1, the Chief Accounts Officer 
that even prior to the office order dated 22.12.1982 
the second respondent had been entrusted with 
the work of P.F.Accounts, Stores Account and 
processing of annual audit and A.G.’s Audit. It is 
seen from the evidence of P.W.1 that according to 
the annual report balance-sheet marked as Ex.P- 
8 in the domestic enquiry as on the closing date of 
31.3.1983 cash in transit has been shown as 
Rs.21,63,678 and the said cash in transit should be 
inclusive of the amount said to have been misap- 
propriated by Thiru Rajagopalan. The further 
evidence of P.W.1 is that the second respondent 
has failed to verify and reconcile the said cash in 
transit and if the second respondent had verified 
the same, the amount misappropriated by the said 
Rajagopalan must have come to light. The further 
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evidence of P.W.1 is that as thesecond respondent 
failed to tally the accounts, register and records 
handled by Thiru Rajagopalan, the monthly per- 
formance reportalso did not tally. Admittedly, the 
second respondent had failed to verify and recon- 
cile the cash in transit of Rs.21,61,678 referred 
above. In his statement before the enquiry officer, 
the second respondent has also not disputed the 
fact that the amount of Rs.21,63,678 was not properly 
reconciled and the only explanation offered by the 
second respondent is that he could not verify and 
reconcile the cash in transit of Rs.21,63,678 on 
account of the oral instructions of the officers to 
complete the work before the General Body 
Meeting fixed on 22.9.1983. The second respon- 
dent has also admitted in his explanation to the 
charge memo that he permitted Mr.Rajagopalan 
to operate Bank Accounts in his name. On the 
basis of the materials available on record, particu- 
larly the evidence of P.W.1, the office order dated 
22.12.1982 marked as Ex.P-7 in the domestic enquiry 
and the admission of the second respondent be- 
fore the enquiry officer, Iam inclined to hold that 
the petitioner-Corporation has made out a prima 
facie case for dismissing the second respondent. 
On a perusal of the finding of the enquiry officer, 
I am satisfied that the view taken by the enquiry 
officer and the management that the charges 
framed against the second respondent have becn 
proved, is a possible view on the basis of the 
evidence available on record. I am also inclined to 
hold that on the basis of the evidence available on 
record in the present case against the second 
respondent, a reasonable man can come to the 
conclusion arrived at by the enquiry officer and 
the management. 
12. However, the tribunal gives the following 
reasons for coming to the conclusion that the 
findings of the enquiry officer are not based on 
legal evidence and consequently for refusing to 
grant approval under Sec.33(2)(b) of the Act: 
(a) Inasmuch as P.W.1, the Chief Accounts 
Officer has been placed under suspension in 
connection with the defalcation made by the 
said Thiru Rajagopalan, his evidence can be 
accepted only if it is clinching and has got 
corroboration from the records, and that there 
is no Other evidence against the second re- 
spondent except the evidence of P.W.1. 
(b) It has not been proved that the second 
respondent has actual contro] or scope of 
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physical verification of the register written and 
maintained by Thiru M.Rajagopalan and that 
the stand of the 2nd respondent that all those 
registers and other records maintained by Thiru 
Rajagopalan were directly under the control 
of the Deputy Manager (Accounts) and the 
cheques written by him were merely signed by 
the Deputy Manager (Accounts), Chief Ac- 
counts Officer and the Managing Director had 
not been refused. 
(c) There is no clear cut evidence that the 
second respondent was not merely theoreti- 
cally enjoined with the checking up of the 
registers maintained by the cashier, but in actual 
practice it has been done by the second respon- 
dent. With regard to the charge Nos.3 and 4 
framed against the second respondent that the 
second respondent allowed Thiru Rajagopalan 
to maintain the bank account in his name, the 
tribunal found that though the evidence makes 
itclear that the second respondent allowed the 
bank account of Thiru M.Rajagopalan in his 
name, there is no material to hold that this 
particular lapse on the part of the second re- 
spondent has contributed to the defalcation 
committed by Thiru M.Rajagopalan in respect 
of the funds of the petitioner-Corporation. 
13. On a careful examination of the order of the 
tribunal and the reasons given by the tribunal for 
dismissing the petition filed under Sec.33(2)(b) of 
the Act, I am inclined to hold that the impugned 
order of the tribunal suffers from the following 
infirmities: i 
(a) The tribunal has not at all considered the 
question whether the petitioner-Corporation 
has made out a prima facie case, on the basis of 
the evidence available on record, for dismiss- 
ing the second respondent and whether the 
view taken by the enquiry officer and the 
management of the petitioner-Corporation for 
dismissing the second respondent from service 
is a possible view, though-on the evidence, the 
tribunal may come to a different conclusion. 
(b) The tribunal in the present case was pro- 
ceeding as if it is sitting in appeal and that 
seems to be the reason why he reappraised the 
evidence of P.W.1 and Ex.P-7 and came to the 
different conclusion that there is no clear cut 
evidence to show that the second respondent 
was not merely theoretically enjoined with the 
checking up of the registers maintained by the 
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cashier, but in actual practice it has been done 
by the second respondent. Thus, the tribunal 
has clearly exceeded its jurisdiction vested under 
Sec.33(2)(b) of the Act. 
(c) The tribunal in refusing to place reliance 
on the evidence of the Chief Accounts Officer 
who was examined as P.W.1 in the domestic 
enquiry on the ground that P.W.1 was placed 
under suspension in connection with the defal- 
cation made by Thiru Rajagopalan, failed to 
take note of the fact that the strict rules of 
evidence under the Evidence Act are not ap- 
plicable to a domestic enquiry and that the 
standards of proof required in a domestic 
enquiry is only preponderance of probabili- 
ties. 
(d) The tribunal in holding that from the fact 
that the second respondent allowed the bank 
account of Rajagopalan in his name, one can- 
not come to the conclusion that the second 
respondent had contributed to the defalcation 
committed by the said Rajagopalan, failed to 
take note ofthe position that itis not necessary 
that there should be direct evidence and that 
circumstantial evidence satisfying the test of 
preponderance of probabilities will be suffi- 
cient for the purpose of arriving at a conclu- 
sion in a domestic enquiry. 
In view of the above infirmities in the order of the 
tribunal challenged in this writ petition and in 
view of the fact that the first respondent had 
exceeded its jurisdiction vested under Sec.33(2)(b) 
of the Act, the impugned order is liable to be set 
aside. | have already pointed out that the peti- 
tioner on the basis of the materials available on 
record has made out a prima facie case for termi- 
nating the services of the second respondent and 
therefore, the petitioner is entitled to the relief 
claimed by it in petition No.80 of 1984 on the file 
of the 1st respondent. 
14. The principles laid down in Mahendra Singh 
Dhantwal v. Hindustan Motors, 1976 S.C.R. (Supp.) 
635: ALR. 1976 S.C: 2062: (1977)1 S.C.J. 299, 
relied on by the Icarned counsel for the second 
respondent, are not relevant for the purpose of 
deciding the question involved in this writ peu- 
tion. The order of this Courtin T. Neethivilangan v. 
The Managing Director, Cholan Roadways Corpo- 
ration Ltd., Kumbakonam and another, W.P. 
Nos.3318 of 1984, batch is also not helpful to the 
second respondent because the charges framed 
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against the employees by the petitioner-Corpora- 
tion in those cases and the evidence let in against 
those employees in the domestic enquiry are to- 
tally different. 

15. For all the reasons stated above, the writ 
petition is allowed, the order of the 1st respondent 
in Petition No.80 of 1984 is set aside and the 
Petition No.80 of 1984 on the file of the 1st 
respondent shall stand allowed. No costs. 


BS. Petition allowed. 


IN THE HIGH COURT OFJUDICATURE AT 
MADRAS. 

[Special Original Jurisdiction] 

Present: Janarthanam, J. 


W.P.No.7441 of 1984 15th April, 1993. 


Varada Reddiar and others ... Petitioners 
V. 

The District Revenue Officer, Madurai and 
others | ... Respondents. 


Evidence Act (I of 1872), Secs.40 to 44 - Dismict 
Revenue Officer, in order modifying punishment 
imposed on a Karnam stating that one ‘R’ was 
actually enjoying certain lands since Fasli 1382 - 
Subsequent proceedings for determining question of 
tenancy rights of same lands - Revisional authority, 
if can rely on that statement as a piece of evidence. 
A dispute arose as to the division of certain lands 
of one ‘G’ between his heirs. A partition action 
was resorted to. One ‘R’ being the sister’s daugh- 
ter’s son of ‘G’ claiming to be a cultivating tenant 
of the aforesaid lands presented a petition under 
Sec.4(1) of the Tamil Nadu Agricultural Lands 
Records of Tenancy Rights Act, 1960 to register 
his name as a tenant thereof. The Record Officer 
(Tahsildar) directed the name of the said ‘R’ to be 
registered as a tenant. An appeal against that 
order was dismissed. A revision was filed before 
the Additional Collector who allowed it. ‘R’ filed 
a writ petition before the High Court. It was 
allowed and the matter was remitted for fresh 
consideration with certain observations. The re- 
visional authority upheld the claim of ‘R’ relying 
on three pieces of evidence. One of it was the 
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Statement by the District Revenue Officer in the 
year 1976 modifying the sentences passed on a 
Karnam for making false entries in the adangal, 
that ‘R’ was actually enjoying the lands in question 
since Fasli 1382. The petitioners filed the present 
writ petition to quash the order of the revisional 
authority contending inter alia that he ought not 
have relied on the statement in the disciplinary 
proceedings as a piece of evidence. 
Held: For such a statement occurring in the said 
order to be relied upon as a piece of evidence, the 
primary requisite is that the order in which such 
statement or figure appears must be one admis- 
sible under the salient provisions adumbrated in 
any one of the Secs.40 to 44 of the Indian Evidence 
Act. In the light of those sections, it goes without 
saying that the appellate order modifying the 
imposition of punishment on the- delinquent kar- 
nam in the disciplinary proceedings instituted 
against him for tampering with the adangals can- 
not be stated to be an order falling cither under 
anyone of Secs.40 to 42 in thesense of thesame not 
being inter parties nor an order in rem and not 
relatable to matters of public nature relating to 
the enquiry. If atall, it may fall under Sec.43 and if 
it docs fall it is conclusive evidence for or against 
all persons who are parties, privics and strangers 
of its own existence and legal effect as distin- 
guished from the accuracy of the decision ren- 
dered. That is to say, all statements of facts re- 
ferred to therein cannot be used as evidence in 
the case on hand being a subsequent one to 
decide the point relatable to the tenancy arising 
therein. Therefore, the use of the statement that 
the fourth respondent was actually enjoying the 
lands since Fasli 1382 as mentioned in the appel- 
late order as extracted above by the revisional 
authority herein in determining the question re- 
latable to the tenancy of the lands in question in 
favour of the fourth respondent is not permissible 
in lawas being against the provisions adumbrated 
under Sec.43 of the Evidence Act. 

[Paras.21 and 28] 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorari calling for the records connected with 
R.P.No.39/83/93 on the file of the 1st respondent 
and quash the order dated 24.3.1984 and made 
therein. 
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T.R.Mani, Senior Counsel for M/s. T. Srini- 
vasaraghavan and V.Balasubramanian, for Peti- 
tioners. 

Liagat Ali, Government Advocate and 
P.Balasubramani, Additional Government Pleader, 
for Respondent Nos.1 to 3. 

K Alagiriswamy, Senior Counsel for R. Kannan, for 
Respondent No.4. 

The Court made the following 

ORDER: The landed properties comprised in 
S.Nos.255/1, 257/2B, 290/3A, 291/2 and 294/1 
measuring 49.30 acres situate in Sirangadu village, 
Dindigul Taluk originally belonged to one Gu- 
ruswamy Reddiar. He, it is said, died intestate on 
24.3.1975 leaving behind him his legal heirs, namely, 
(1) Thiru Ayyaswami Reddiar, (2) Thirumathi 
Rukmani Ammal, (3) Thirumathi Kamalam 
Ammal, (4) Thiru Varada Reddiar, (5) Thirumathi 
Muthammal, and (6) Thirumathi Chellammal. 
2. It appears that on the dispute arising as to the 
division of the properties among his legal hcirs, a 
partition action had been resorted to be taken 
before the competent civil forum. One 
K.Ramasubbu, a resident of Reddiarpatti, being 
the sister’s daughter’s son of the deceased Gu- 
ruswamy Reddiar, claiming to be a cultivating 
tenant of the aforesaid lands, presented a petition 
under Sec.4(1) of the Tamil Nadu Agricultural 
Lands Record of Tenancy Rights Act, 1960 (for 
short ‘the Act’) to register his name as a tenant 
thereof, impleading the aforesaid legal heirs as 
party-respondents before the Tahsildar and Rec- 
ord Officer, Dindigul which was taken on file as 
TR.No.36/75. By order dated 25.1.1978, the Rec- 
ord Officer directed the name of the said 
K.Ramasubbu to be registered as a tenant in re- 
spect of the aforesaid lands. 

3. Aggrieved by the said order, three of the legal 
heirs, Thiru Varada Reddiar, Thirumathi Muth- 
ammal and Thirumathi Chellammal preferred an 
appeal under Sec.6 of the Act in A.P.No.5/78 
before the Sub-Collector, Dindigul impleading 
the so-called tenant Thiru K.Ramasubbu and three 
other legal heirs, namely Thiru Ayyaswami, 
Thirumathi Rukmani Ammal and Thirumathi 
Kamalam Ammal respectively as a party-respon- 
dents 1 to 4. By order dated 21.10.1978, the appel- 
late authority dismissed the Appeal upholding the 
order of the Record Officer. 

4. The aggrieved appellants did agitate the matter 
further by filing a revision in R.P.No.G3/8-78 
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before the Additional Collector, Madurai revisional 
authority, who in turn, on consideration of the 
materials, allowed the revision on 11.1.1979 by 
setting aside the orders of the authorities below 
and the operative portion of the said order is 
couched in the following terms: 
“Thiru Ramasubbu has not let in sufficient 
evidence to establish that he is a tenant. The 
révision therefore succeeds and the name of 
Thiru Ramasubbu is ordered to be deleted 
from the Record on Tenancy Rights in respect 
of the lands involved in this case”. 
5. The abovesaid order of the revisional authority 
had been challenged by the said K.Ramasubbu in 
W.P.No.351 of 1979 before this Court. In the 
affidavit filed in support of the said writ petition, 
it was contended that the revisional authority, 
while interfering with the orders of the appellate 
authority has taken into account the points, which 
were never raised in the memorandum of grounds 
or at any earlier stage, as points of objections and 
that the material documents like Ex.A-31, an affi- 
davit filed in O.S.No.137 of 1975 on the file of Sub 
Court, Dindigul and Ex.C-1, order of the Addi- 
tional Collector, in which the continuity of posses- 
sion of K.Ramasubbu had been recognised and 
upheld have not been considered and hence for 
the apparent error on the face of the record, the 
impugned orders deserve to be quashed. 
6. Taking notice of such contentions, which met 
with repulsion emerging from the other side, this 
Court, by order dated 27th August, 1981 allowed 
the Writ Petition and remitted the matter to the 
revisional authority for fresh consideration and 
disposal according to law with the following ob- 
servations: 
“(1) The revisional authority has wrongly 
construed the distance between Reddiarpatti 
and Sirangadu as considerable and decided 
against possible physical cultivation. 
(2) The revisional authority dealt with unob- 
jected point of physical cultivation and did not 
give sufficient opportunily to the petitioner to 
prove it. 
(3) The revisional authority did not consider ° 
Exs.A-31 and C-1 in the order in deciding the 
question about the physical cultivation.” 
7. Subsequent to the remand, the revisional au- 
thority and the District Revenuc Officer, Madurai 
took it on his file in R.P.No.39/83/G3. 
8. The dominant purpose of the remit order was to 
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give the so-called tenant K.Ramasubbu sufficient 
and adequate opportunity to let in evidence, oral 
and documentary, in proof of his claim of tenancy 
as Set up by him, in as much as the revisional 
authority ordered for the deletion of his name 
under the Record of Tenancy Rights by taking 
note of certain points relatable to contribution of 
physica] labour in the cultivation of those lands. 
Despite such factual position, he did not choose, 
subsequent to remand, to place any material or 
adduce any evidence relatable to such factors, in 
proof of the tenancy as set up by him inclusive of 
contribution of his physical labour or that of the 
members of his family, in cultivation of those 
lands. The revisional authority, having been placed 
in such a predicament situation, however, took 
into consideration the materials, which were al- 
ready in existence, in the shape of oral and docu- 
mentary evidence, and recorded a finding that he 
was a cultivating tenant, in respect of those lands 
and such a finding was based on the following 
three pieces of evidence: 
(1) The so-called admission made by a witness 
by name Rengasamy examined on behalfofthe 
landlords before remand, as respects the 
management, possession and cultivation of 
the lands by him. 
(2) Ex.C-1 order of the District Revenue Offi- 
cer, Madurai imposing punishment on the 
Karnam Vivekanandan in the year 1976 for 
tampering with the adangal records, as re- 
latable to the aforesaid lands, in the sense of 
making false entries thereon in Colurans 6(a) 
and 6(b) as if those lands were under the ten- 
ancy cultivation of K.Ramasubbu for certain 
faslis containing a statement of fact relatable 
to those lands having been in his possession 
and enjoyment; and 
(3) The so-called admission made by one 
Chellammal, one of the legal heirs of Gu- 
ruswamy Reddiar in Ex.R-31, affidavit filed in 
O.S.No.137 of 1975 (I.A.No.6 of 1976) on the 
file of Sub Court, Dindigul as to Ramasubbu 
having been in possession of those lands, as 
a Cultivating tenant and his cutting and 
removing sugarcane crops to the value cl 
Rs.6,000 to Alanganallur Co-operative Sugar- 
cane Factory. 
Itison those findings, the revision petition had 
been disposed of on 25.3.1984 upholding the 
claim of tenancy cultivation by the said 
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K.Ramasubbu. 5 
9. Subsequently, Chellammal died and her son 
Muruganandam, it is said, succeeded to her estate. 
10. Aggrieved by the order of the revisional au- 
thority, the said Muruganandan, alongwith two 
others namely. Varada Reddiar and Muthammal, 
the other legal heirs of Guruswamy Reddiar, re- 
sorted to the present action praying for issue of a 
writ of certiorari to quash the impugned order of 
the revisional authority. 
11. Mr.T.R.Mani, learned Senior Counsel appear- 
ing for the petitioners would, with all seriousness, 
contend that though this Court, in the exercise of 
power under the extraordinary jurisdiction under 
Art.226 of the Constitution cannot at all be ex- 
pected to sift and scan the materials available on 
record, as a Court exercising the power of appcl- 
late jurisdiction, yet, it cannot be stated that this 
Court is denuded of its power, to sift the materials 
available on record to find out as to whether those 
materials should be construed, in the eye of law, as 
evidence which could be used for arriving at a 
conclusion, as regards the issue or the question 
posed for consideration in the case and in that 
view of the matter, the materials available in the 
instant case, if sifted in such a broad spectrum 
analysis, cocksure it is that the materials relied 
upon by the revisional authority cannot at all be 
construcd as legal evidence in determining the 
question of tenancy as relatable to those lands, as 
set up by the so-called cultivating tenant 
K.Ramasubbu. 
12. Mr.K.Alagiriswami, learned Senior Counsel 
appearing for K.Ramasubbu (fourth respondent) 
would, however, strike a discordant note to sucha 
submission by Stating that the revisional authority 
is perfectly justified in placing reliance on those 
materials as legal evidence. 
13. Learned Additional Government Pleader 
Mr.P.Balasubramani and learned Government 
Advocate Mr.M.Liagat Ali appearing for respon- 
dents 1 to 3 did not choose to make any submis- 
sion; but left the matter to the discretion of the 
court. 
14. I may not try to find out the tenability or 
otherwise of the submission ot either Senior 
Counsel. 
15. Consistent a case it was right through by the 
petitioners that the fourth respondent’s posses- 
sion of the lands was not traceable to any tenancy 
agreement, express or implied and it is only in 
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projection of such a claim, the said witness Ren- 
gasamy had been examined by them. What all the 
said Rengasamy was stated to have admitted dur- 
ing the course of cross-examination was that the 
lands in question had been cultivated by the fourth 
respondent. A perusal of his deposition did not at 
all point out anything as to his making a candid 
admission as to such cultivation being traceable to 
a tenancy created in his favour at any point oftime. 
He did not also state that such cultivation had 
been done by him by contribution of his physical 
labour or that of the members of his family. Such 
being the case, the so-called admission of the 
cultivation of the lands by the fourth respondent is 
of no consequence, in the sense of creating a 
tenancy right in his favour. In this view of the 
matter, reliance made by the revisional authority 
onsuch portion or piece of evidence of the witness 
Rengasamy cannot be sustained as one based on 
legal evidence. 

16. The revisional authority, before the remit order, 
took into consideration the residence of the fourth 
respondent at Reddiarpattias an insurmountable 
obstacle, in effecting personal cultivation of the 
lands, admittedly situate at Sirangadu village, even 
without ascertaining the distance between those 
two places. The Court, in the remit order, as stated 
earlier, observed that the revisional authority has 
wrongly construed the distance between Reddiar- 
patti and Sirangadu as considerable and has de- 
cided against the question of possible physical 
cultivation. As indicated earlier, of course, no 
evidence had been placed as respects the distance 
between those two places. However, the revisional 
authority, after remand, took judicial notice of the 
distance between those two places as being one 
furlong and such a minimal distance can, by no 
stretch of imagination, be construed as consider- 
able to force as a circumstance against possible 
physical cultivation. But, however this circum- 
stance cannot by itself be construed as a factor to 
clothe with the right of cultivating tenancy in 
favour of the fourth respondent, in the absence of 
other evidence establishing conclusive proof of 
his tenancy rights, and in such a contingency, this 
sort ofa circumstance can ifatallserveasa lending 
assurance factor to the evidence aliunde, if any. 
17. Ex.C-1 is the appellate order dated 20-9.1976 
of the District Revenue Officer, Madurai, in his 
proceedings in RA.43/76-A1 imposing a fine of 
Rs.50 on the Karnam Vivekanandam, in modifi- 
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cation of the punishment of suspension for a 
period of six months imposed by the Sub-Collec- 
tor, Dindigul in Roc.No.A9/30405/75 dated 31-5- 
1976 for his tampering of the adangal extracts 
relatable to the lands in question. A perusal of the 
order reveals how the disciplinary proceedings 
had been initiated against the said Karnam (a) 
Two of the legal heirs namely, Thirumathi Chel- 
lammal and Thirumathi Muthammal presented 
petitions alleging that thesaid Karnam made false 
entries in Columns 6(a) and 6 (b) of the adangal in 
respect of the lands involved in question as if they 
were under the tenancy cultivation of the fourth 
respondent while they were actually under the 
personal cultivation of late Guruswamy Reddiar 
during faslis 1382 to 1385. This alteration of en- 
tries in the adangals had been made by the said 
Karnam subsequent to the issuance of an extract 
of adangal for fasli 1385, in which the particulars 
of tenancy cultivation in Columns 6(a) and 6(b) of 
the adangals did not find a place. (b) A réport was 
called for from the Tahsildar, Dindugal as to such” 
alteration and the reports revealed that the Kar- 
nam did tamper with the entries in the adangals 
for Faslis 1382 to 1385. Explanation had been 
called for from the said Karnam and not satisfied 
with his explanation, charges have been framed 
andin the enquiry, he was found guilty and penalty 
had been imposed upon him, as stated above. 
18. It is to be noted that the enquiry consisted of 
only perusal of the connected records and none 
had been examined in the so-called enquiry con- 
ducted. The relevant finding and the imposition of 
punishment get reflected in the last two para- 
graphs of the appellate order and they are as 
below: 
“I have gone through the connected records’ 
carefully. Regarding charge 1, the non-inclu- 
sion in the approved record of tenancy is not 
the conclusive proof ofa particular land being 
under the personal cultivation of the land owner. 
Especially when a person has other documen- 
tary evidence to prove that he is in enjoyment 
of the land since Fasli 1382, the Sub-Collector 
should have made a more detailed enquiry so 
far as this charge is concerned. The charge 2 
that he issued an incorrect extract from the 
adangal for Fasli 1385 in respect of the S.Nos. 
in question to Tmt.Muthammal is proved. The 
charge 3 that he made entries in Col.6(a) and 
6(b) contrary to Government order is also 
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proved. The 4th charge is that he was negligent 
in his duty as Karnam. Making unauthorised 
entries in the adangal is not negligence. It is 
wilful commission. The charge of negligence is 
not proved. Hence dropped. 
Thiru. Ramasubbu was actually enjoying the 
lands since 1382. This is a mitigating factor in 
charge No.1. Charge No.2 shows the deliber- 
ate mischief of the Karnam. Having regard to 
the above factors, I modify the order of the 
Sub-Collector, Dindugal passed in her Roc.A9/ 
30405/75 dated 31.5.1976 to one of fine of 
Rs.50 (Rupees Fifty only). The stay granted in 
this office reference 3rd cited is hereby va- 
cated.” 
19. A perusal of what has been extracted above, 
makes it abundantly clear that the statement “Thiru. 
Ramasubbu was actually enjoying the lands since 
1382” was taken as a mitigating factor, for modifi- 
cation of the imposition of penalty of suspension 
for six months on the delinquent Karnam by the 
Sub-Collector, Dindugal into one of fine of Rs.50 
and such a statement occurring in the said order 
had been relied upon by the revisional authority as 
one of the reasons for coming to the conclusion 
that the lands in question had been under the 
tenancy cultivation of the fourth respondent. The 
moot question is as ta whether such a statement 
even assuming to be admissible as a valid picce of 
evidence, will go to the extent of proving the 
tenancy cultivation of the lands in question by the 
fourth respondent. 
20. First of all, no evidence was recorded during 
the course of such enquiry as to factual or actual 
possession of the lands in question by the Discipli- 
nary Authority. As stated earlier, records alone 
had been perused. The finding resulting in such a 
perusal was that the delinquent Karnam tampered 
with adangal extracts as if the fourth respondent 
had been cultivating the lands as a tenant, though 
it did not appear to be really so. In such state of 
affairs, how it was possible for the appellate au- 
thority to come to the conclusion that the fourth 
respondent Ramasubbu was actually enjoying the 
lands in question since Faslis 1382 so that the 
same could be taken as a mitigating factor for 
modification of the penalty imposed by the Disci- 
plinary Authority. 
21. Even otherwise, the further question that arises 
for consideration is as to whether such astatement 
of fact, referred to in the said order, could be 
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relied upomasa piece of evidence, in the eye oflaw, 
by the revisional authority, in determining the 
question of tenancy rights as set up by the fourth 
respondent in respect of the lands in question. For 
such a statement occurring in the said order to be 


` relied upon as a piece of evidence, the primary 


requisite is that the order in which such statement 
or figure appears must be one as admissible under 
the salient provisions adumbrated in any one O 
the Secs.40 to 44 of the Indian Evidence Act. 

22. Sec.40 deals with the question as to when a 
previous judgment will become relevant to bar a 
second suit or trial. What is relevant under Sec.40 
is the existence of any judgment, which by law, 
prevents any court from taking cognizance of a 
suit or holding a trial. Therefore, a judgment is 
admitted under Sec.40 not as proof of the point 
decided by it but to support the plea that no 
inquiry can be made on the point determined by 
the previous judgment, the cxistence of the previ- 
ous judgment barring such enquiry. The point 
decided by the previous judgment being res judi- 
cata no question of proving that point arises, 
hence therclevant fact is not the judgmentas such, 
but the existence of the judgment. 

23. Sec.41 deals with relevancy of certain judg- 
ments in the exercise of probate, matrimonial, 
admiralty or insolvency jurisdiction. 

24. Sec.42 prescribed that judgments, orders or 
decrees other than those mentioned in Sec.41, are 
relevant if they relate to matters ofa public nature 
relevant to the enquiry. 

25. In Secs.41 and 42, however, the relevant fact is 
not the existence of the judgment, but the judg- 
ment itselfand under thosc two sections the judg- 
ment is admitted in evidence as conclusive or 
prima facie proof of the point determined by the 
judgment. 

26. Scc.43 dealing with the relevancy of judg- 
ments, other than those mentioned in Secs.40 to 
42 contains two rules, one declaring that a judg- 
mentwhich is not relevant under the three preced- 
ing sections is irrelevant and the other declaring 
that the existence of a judgment, which is not 
relevant under the three preceding sections, may 
become relevant under some other section of the 
Act. Thus, the fact declared irrelevant by Scc.43 is 
a judgment.as a judgment; whereas the fact, the 
relevancy of which is contemplated as possible 
under some other section of the Act, is the exis- 
tence ofa judgment. Therefore, when a judgment 
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introduced in evidence undcr the latter part of 
Sec.43, it is admitted for the purpose of provingits 
existence and not for the purpose of proving the 
point decided by it. In other words all judgments 
are conclusive of their existence as distinguished 
from their truth; so every judgment is conclusive 
evidence for or against all persons, whether par- 
ties, privies or strangers, of its own existence, date 
and legal effect as distinguished from the accuracy 
of the decision rendered. Coriscquently, a state- 
ment of facts in a previous judgment cannot be 
used as evidence in a subsequent case to decide 
points arising in that case. 

77, Sec.44 mentions circumstances, which if proved 
would avoid the evidentiary effect of a judgment 
admitted under Sccs.40, 41 or 42 and it does not 
apply to judgments admissible under Sec.43. 

28. In the light of the salient provisions adum- 
brated under Secs. 40 to 44 of the Evidence Act, as 
stated above, it goes without saying that the appel- 
late order modifying the imposition of punish- 
ment on the delinquent Karnam in the discipli- 
nary proceedings instituted against him for tam- 
pering with the adangals cannot bestated to bean 
order falling either under any one of Secs.40 to 42 
in the sense of the same not being inter-partes; nor 
an order in rem and not relatable to matters of 
public nature relating to the enquiry and if at all, 
it may fall under Sec.43 and if it does fall, it is 
conclusive evidence for or against all persons, who 
are parties, privies and strangers, of its own exis- 
tence and legal effect, as distinguished from the 
accuracy of the decision rendered, that is to say, all 
statements of facts referred to therein cannot be 
used as evidence, in the case on hand, being a 
subsequent one to decide the point relatable to 
the tenancy arising therein. Therefore, the use of 
the statement that the fourth respondent was 
actually enjoying the lands since fasli 1382, as 
mentioned in the appellate order, as extracted 
above, by the revisional authority herein in deter- 
mining the question relatable to the tenancy ofthe 
lands in question in favour of the fourth respon- 
dent is not permissible in law, as being against the 
provisions adumbrated under Sec.43 of the Evi- 
dence Act. 

29. Ex.A-31 is the affidavit filed by Chellammal, a 
legal heir of Guruswamy Reddiar, in I.A.No.6 of 
1976 in O.S.No.137 of 1975 on the file of Sub 
Court, Dindigul. Thestartling revelations emerge 
to the surface on a perusal of the said affidavit. 
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(a) The fourth respondent appeared to have 
made a daredevil attempt in impleading him- 
sclf as a party-defendant in that suit, as if the 
lands in question were in his possession, tracc- 
able to the tenancy created in his favour. Tooth 
and nail opposition emerged not only from 
Chellammal, but from other parties to the suit, 
notwithstanding the said fact he had been 
impleaded as a party, leaving open the ques- 
tion of tenancy as set up by him to be decided 
at a later stage. 
(b) The said Chellammal filed 1.A.No.1046 of 
1975 for appointment of a Commissioner to 
harvest the maize and sugarcane-crops stand- 
ing in those lands. A Commissioner was ap- 
pointed only for the purpose of harvesting 
maize crops, leaving the appointment of a 
Commissioner to harvest sugarcane crops ata 
later stage, when those crops became ripe for 
harvest. 
(c) In the meantime, vacation of the courts for 
summer holidays intervened and utilising such 
a contumacious situation, the fourth respon- 
dent is stated to have cut and removed the 
sugarcane crops to the value of Rs.6,000 and 
sent the same to Alanganallur Sugarcane 
Factory. 
(d) These things apart, it has been categori- 
cally stated that the fourth respondent was not 
at all a cultivating tenant and fabricated adan- 
gal extracts had been procured by him to estab- 
lish his claim of such tenancy. So stating the 
said Chellammal prayed for appointment ofa 
Commissioner to harvest the remainingstand- 
ing sugarcanc and other crops and deposit the 
sale proceeds into Court, so as to see that 
further loss is not caused to her. 
30. The averments in the said affidavit as relatable 
to the cutting and removing of thesugarcane crops 
to the tune of Rs.6,000 and sending them to Alan- 
ganallur Sugarcane Factory had been relied upon 
by the revisional authority, after remand, as if 
those averments are relatable to positive admis- 
sions made by the said Chellammal as to the lands 
in question having been in the possession and 
enjoyment of the fourth respondent, referable to 
his tenancy rights. But a careful reading of the 
entire affidavit demonstrates, in unmistakable terms, 
that the fourth respondent was not at all recog- 
nised, at any point of time, as a person in posses- 
sion of the lands in question, traceable to the 
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tenancy rights created in his favour and as and 
when such a claim had been made by the fourth 
respondent, it had been categorically denied, be- 
Sides positively stating that he was not the cultivat- 
ing tenant. 

31. This apart, he was stated to have trespassed 
into the lands during summer vacation and cutand 
removed the sugarcane crops to Alanganallur 
Sugarcane Factory and such acts of trespass and 
aggression had been considered by the revisional 
authority, torn out of context, as ones done in the 
exercise of his rights as a cultivating tenant. Such 
reliance on the face ofit, is borne out of misread- 
ing of the affidavit, in the sense of reading some- 
thing, which is not patently there. It is thus clear 
that the impugned order of the revisional author- 
ity is the resultant product of either misreading of 
the evidence or considering certain pieces of evi- 
dence, which cannot be read as evidence, in the 
eye of law, the irresistible consequence ofwhich is 
the same deserves to be set aside as not being sus- 
tainable in law. 

32. In fine, the writ petition is allowed as prayed 
for. Rule nisi issued is made absolute. There shall, 
however, be no order in the circumstances, as to 
costs. 
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B.S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Bellie, J. 
C.R.P.No.16 of 1993 Ist April, 1993. 


Sri Vaseeswararswamy Devasthanam, Tirupachur 
represented by Executive Officer, Sri Tiruttani 
Subramaniaswamy Group of Devasthanam 

... Petitioner 
v. 
Abdul Azeez ... Respondent. 
(A) Tamil Nadu Indebted Agriculturists (Tempo- 
rary Relief) Act (X of 1975) - Tamil Nadu Indebted 
Agriculturists (Temporary Relief) Act (XV of 1976) 
- Tamil Nadu Debt Relief Laws (Second Amend- 
ment) Act (I of 1977) - Tamil Nadu Debt Relief 
Laws (Amendment) Act (IH of 1977) - Tamil Nadu 
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Debt Relief Laws (Amendment) Act (II of 1978) - 
‘Debt’ - Definition of - If includes arrears of rent. 
Under the Debt Relief Acts, debt includes arrears 
of rent also. [Para. 5] 
(B) Tamil Nadu Indebted Agriculturists (Tempo- 
rary Relief) Act (X of 1975) - Tamil Nadu Indebted 
Agriculturists (Temporary Relief) Act (XV of 1976) 
- Tamil Nadu Debt Relief Laws (Second Amend- 
ment) Act (I of 1977) - Tamil Nadu Debt Relief 
Laws (Amendment) Act (III of 1977) - Tamil Nadu 
Debt Relief Laws (Amendment) Act (II of 1978) - 
‘Agriculturist - Meaning of - Decree for arrears of 
rent passed on 12.4.1972 - Execution petition filed 
on 2.3.1987 - Decree showing that arrears of rent is 
in respect of lands leased out to judgment-debtor - 
Lease agreement averring that judgment-debtor agreed 
to pay 90 bags of paddy per fasli - Averments, if 
sufficient to hold that judgment-debtoris an agricul- 
turist as defined in the Debt Relief Acts. 
From the averments alone, it cannot be said that 
the judgment-debtor is an agriculturist within the 
meaning of ‘Agriculturist’ defined in the said Acts 
because as per the definition ‘agriculturist’ given 
in the Acts, any person who was assessed to In- 
come-tax under the Income-tax Act, 1961 or to 
Agricultural Income-tax under the Tamil Nadu 
Agricultural Income-tax Act, 1955 or to Sales tax 
under the Tamil Nadu Gencral Sales Tax Act 
(1959), or under the Central Sales Tax Act, 1956 
for certain ycars mentioned in the said Acts is not 
an agriculturist. Further, at the most, it can be 
argued that the decree would show that at the time 
of the decree, the judgment-debtor was an agricul- 
turist and not subsequently especially when the 
execution petition was filed in 1987. Thus, it has 
not been proved that the judpyment-debtor was an 
agriculturist at the time of execution petition. 
[Paras. 7 & 8] 
Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the order of the Court of 
the District Munsif, Tiruvallur, dated 7.11.1987 
and made in E.P.No.53 of 1987 in Kancheepura 
O.S.No.59 of 1971. ` 
V.Srinivasan, for Petitioner. 
J.R.K.Bhavanantham, for Respondent. 
The Court made the following 
ORDER: This civil revision petition is filed by the 
decree-holder whose execution petition has been 
dismissed on the ground that it is barred by limita- 
tion. 
2. The decree that is sought to be executed is a 
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money decree for arrears of rent. The date of 
decree is 12.4.1972. The Execution Petition has 
been filed on 2.3.1987. As per the general law of 
limitation a decree shall be executed within 12 
years. Therefore, clearly the execution petition 
has been filed long after 12 years of the date of 
decree. In the execution petition it is stated that as 
the Tamilnadu Debt Relief Acts were in currency 
from 16.1.1975 to 14.7.1978 the execution petition 
is in time. 

3. The executing court observing that arrears of 
rent is not a debt, held that the Debt Relief Acts 
are not applicable to the decree in question. It 
further held that even if the Debt Relief Acts are 
applicable the execution petition is barred by 
limitation. On these findings the executing court 
dismissed the execution petition. 

4. Now in the civil revision petition Mr.V.Srinivasan, 
learned counsel appearing for the revision peti- 
tioner-decree-holder contends that the decree- 
holder is an agriculturist, and under the Tamilnadu 
Indebted Agriculturists (Temporary Relief) Act 
10 of 1975, Tamilnadu Indebted Agriculturists 
(Temporary Relief) Act 15 of 1976, Tamil Nadu 


Debt Relief Laws (Second Amendment) Act (lof ` 


1977), Tamil Nadu Debt Relief Laws (Amend- 
ment) Act (3 0f 1977) and Tamil Nadu Debt Relief 
Laws (Amendment) Act (2 of 1978) debt includes 
arrears ofrent also, and there was moratorium for 
a period of 3 years, 6 months and this being the 
position the execution petition cannot be said to 
be time barred. 
5. It is correct that under these Acts the Debt 
includes arrears of rent also. It is also correct that 
the total period of moratorium under these Acts is 
3 1/2 years and if these Acts are applicable to the 
execution petition in question then the execution 
petition will bein time. But for the benefit of these 
Acts these judgment debtor must bean agricultur- 
ist. 
6. It is contended by Mr.J.R.Bhavanantham, learned 
counsel appearing for the respondent-judgment- 
debtor that it has not been pleaded by the decree- 
holder that the judgment-debtor is an agricultur- 
„ist and therefore the decree-holder cannot have 
the benefits of the said Acts. Regarding this 
Mr.Srinivasan, read out the decree and would 
submit that it shows that the arrears of rent is in 
respect of lands leased out to the judgment-debtor 
and as per the lease agreement the judgment- 
debtor agreed to pay 90 bags of paddy per fasli, and 
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this shows that the judgment-debtor has an inter- 
est in the agricultural land and thereforeas per the 
definition of ‘agriculturist’ given in the Acts he is 
an agriculturist. 

7. But from this alone, it cannot be said that the 
judgment-debtor is an agriculturist within the 
meaning of ‘Agriculturist’ defined in the said Acts 
because as per the definition ‘agriculturist’ given 
in the Acts, any person who was assessed to In- 
come-tax under the Income-tax Act, 1961 (Cen- 
tral Act 43 of 1961) or to Agricultural Income-tax 
under the Tamil Nadu Agricultural Income-tax 
Act, 1955 (Tamil Nadu Act 5 of 1955) or to sales 
tax under the Tamil Nadu General Sales Tax Act, 
1959 (Tamil Nadu Act 1 of 1959), or under the 
Central Sales Tax Act, 1956 (Central Act 74 of 
1956) for certain years mentioned in the said Acts 
is not an agriculturist. 

8. Further, at the most, it can be argued that the 
decree would show that at the time of the decree, 
the judgment-debtor was an agriculturist and not 
subsequently especially when the execution peti- 
tion was filed in 1987. Thus, it has not been proved 
that the judgment-debtor was an agriculturist at 
the time of execution petition was filed in 1987. 
Thus it has not been proved that the judgment- 
debtor was an agriculturist at the time of execu- 
tion petition. Therefore, the decree-holder can- 
not say that in view of the said Acts the execution 
petition is not barred by limitation. Rightly there- 
fore the execution court has dismissed the execu- 
tion petition as time barred. Thus, I find no merit 
in the civil revision petition. Accordingly, it is 
dismissed. There will be no order as to costs. 


BS. ---- Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thanikkachalam, J. 

S.A. No.51 of 1993 27th August, 1993. 
Ariff | ...Appellant 
MEAliyar ... Respondent. 


Transfer of Property Act (IV of 1882), Sec.106 - 
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Lease of premises - Tenancy commencing from Ist 
of every English calendar month - Notice terminat- 
ing tenancy issued on 27.8.1988 calling on tenant to 
quit on or before 30.9.1988 - If valid. 

Considering the facts in this case in the light of 
judicial pronouncements, it is held that the notice 
issued by the respondent landlord in the present 
case is valid in accordance with the provisions of 
Sec.106 of the Transfer of Property Act. /Para. 11] 
Cases referred to: 

P.S.Abdul Hameed v. KV.Rangasamy Chettiar, 
(1977)1 M.LJ. 452. [Paras. 9, 11] 

Sidebottom v. Hollend, (1895)1 Q.B. 378. [Para. 9] 
Madhavan Vyidar v. Janaki, A.ILR. 1973 Ker. 278. 
{Para. 10] 

Fakiragouda S.Patil v. Parvati Bai Mahadev Ma- 
hardrakar, ALR. 1977 Kant. 112. [Para. 11] 
Dattondant Gopalarao v. Vithal Rao Maruttrao, 
A.I.R. 1975 S.C. 1111. [Para. 11] 

P.Peppin Fernando, for Appellant. 
K.Govindarajan, for Respondent. 

The Court delivered the following 

JUDGMENT: This second appeal is directed against 
the judgment and decree rendered in A.S.No.131 
of 1989, which in turn arose out of the judgment 
and decree rendered in O.S.No.262 of 1988. The 
defendant is the appellant herein. The plaintiff 
filed O.S.No.262 of 1988 for eviction and for col- 
lection ofarrears of rent. The defendant isa tenant 
under the plaintiff in respect of the suit property 
on a monthly rent of Rs.200 payable on or before 
Sth day of every English calendar month. Accord- 
ing to the plaintiff the defendant committed de- 
fault in payment of rent for a period of five months 
from 1.5.1988 amounting to Rs.1,000. Phe plain- 
tiffsent a notice dated 27.8.1988 to the defendant 
calling upon the defendant to quit and deliver 
vacant possession on or before 30.9.1988. The 
tenancy was also terminated from 30.9.1988. The 
defendant received the notice sent by the plaintiff 
on 6.9.1988. However, the defendant did not send 
any reply for this notice. Hence, the plaintiff came 
forward with this present suit for eviction. 

2. The defendant in his written statement submit- 
ted that the consent letter from this defendant was 
obtained under duress, with the help of Vilathikulam 
Sub Inspector of Police. The notice issued by the 
plaintiff dated 27.8’88 is not valid. The notice is not 
in accordance with the provisions of S.106 of the 
Transfer of Property Act. The defendant paid an 
advance of Rs.1,000 to the plaintiff at the. time of 
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inception of the tenancy. The plaintiff unreasona- 
bly refused to renew the lease agreement. The 
defendant is paying the rent regularly. The plain- 
tiffhas no right to terminate the tenancy. Since the 
plaintiff forcibly attempting to evict the tenant, — 
the defendant filed another suit O.S.No.194 of 
1988 against the plaintiff in O.S.No.262 of 1988 
for a permanent injunction restraining him from 
evicting the tenant unreasonably. Jt was, there- 
fore, pleaded that the suit for eviction filed by the 
plaintiff is liable to be dismissed. 

3. Both the suits were taken up together and a 
common judgment was rendered. Considering the 
facts arising in these cases, the trial court dis- 
missed O.S.No.194 of 1988 filed by the tenant and 
decreed the suit O.S.No.262 of 1988 filed by the 
landlord. On appeal, the first appellate court 
confirmed the common judgment and decree 
rendered by the trial court in both the suits. As 
against the judgment and decree rendered in 
A.S.No.131 of 1989, which in turn arose out of the 
judgment and decree in O.S.No.262 of 1988, the 
tenant/defendant is in appeal before this Court. 
When this matter came up for admission, notice of 
motion was ordered by this Court. The respon- 
dent entered appearance through his counsel and 
contested the matter. 

4. The learned counsel appearing for the defen- 
dant/appcllant submitted as under: 

Both the courts below failed to note that the 
tenancy commenced on 20th of every English 
calendar month and ended on the 19th of the 
succeeding calendar month. The tenancy agree- 
ment is available with the respondent landlord. 
The respondent refused to produce the same in 
court. If the tenancy agreement is produced, that 
would show that the date ofcommencement of the 
tenancy is 20th of every English calendar month. 
Since the respondent herein refused to produce 
the said tenancy agreement, this Court should 
draw every adverse inference against the respon- 
dent herein for non production of the lease agree- 
ment. The suit notice issued by the respondent 
herein terminating the tenancy is not in accor- 
dance with Sec.106 of the Transfer of Property 
Act. Therefore, the said notice is not valid in law. ” 
The lease deed even though an unregistered one, 
it can be used for proving collateral matters. It is 
not correct to state that the tenancy commen 

on the 1st of every English calendar month, and 
ending with the end of every English calendar 


II] Ariff v. Aliyar (Thanikkachalam, J.) 


month. It was therefore pleaded that the suit is 
liable to be dismissed for want of proper notice to 
suit. 
5, On the other hand, the learned counsel appear- 
ing for the respondent/plaintiff submitted that 
there was no rental agreement as alleged by the 
plaintiff/appellant herein. The appellant failed 
and neglected to pay the rent of Rs.200 per month 
from 1.5.1988 onwards. The respondent herein 
sent a notice to the appellant Herein calling upon 
him to quit and deliver vacant possession on Or 
before 30.9.1988. This notice was received by the 
tenant on 6.9.1988. The tenancy commences from 
the 1st of every English calendar month ending 
with the 30th of the previous English calendar 
month. The appellant did notsend any reply to the 
notice sent by the respondent herein. The notice 
sent by the respondent terminating the tenancy 
with effect from 30.9.1988 is perfectly valid under 
Sec.106 of the Transfer of Property Act. It is not 
correct to state that the tenancy commences from 
20th of every English calendar month ending with 
19th of succeeding English calendar month. It was 
therefore pleaded that the courts below were 
correct in holding that the notice dated 27.8.1988 
is valid and in accordance with Sec.106 of the 
Transfer of Property Act. Hence, the courts below 
ordered eviction. 
6. I have heard the rival submissions. 
7.The fact remains that the appellant herein is the 
tenant under the respondent herein ona monthly 
rent of Rs.200 in respect of the suit premises. 
According to the respondent the tenant commit- 
ted default ın payment of rent for a period of five 
months from 1.5.1988 onwards amounting to 
Rs.1,000. According to the appellant he did not 
. commit default in payment of rent as alleged by 
the respondent herein. The appellant submitted 
thatat the time ofinception of the tenancy, he paid 
an advance of Rs.1,000 to the landlord. According 
to the appellants additional written statement, the 
tenancy was renewed on 20.12.1985. The appel- 
lant submitted that on 20.12.1985 a fresh lease 
agreement was entered into between the respon- 
dent and the appellant and according to the said 
agreement the tenancy commences from 20th of 
every English calendar month ending with the 
19th of the succeeding English calendar month. 
The tenant submitted that this agreement was 
executed in the police station under duress. It was 
also submitted that two copies were taken and 
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both the copies are with the respondent herein. 
Therefore, according to the appellant herein, if 
the rental agreement dated 20.12.1985 is pro- 
duced before the court, that would show that the 
tenancy commenced from the 20th of every Eng- 
lish calendar month. On the other hand, the re- 
spondent denied having executed any such agree- 
ment dated 20.12.1985. The appellant herein did 
not produce any evidence to substantiate his ver- 
sion that a fresh lease agreement was executed on 
20.12.1985. According to him, it was executed in 
the police station undefduress. Nobody from the 
police station was examined to prove this version. 
8. The appellant herein did not send any notice to 
the respondent herein calling upon him to pro- 
duce the said agreement dated 20.12.1985. It is 
under these circumstances, that both the courts 
below, correctly came to the conclusion that the 
appellant failed to prove that there was a rental 
agreement dated 20.12.1985 as alleged by him. 
The appellant herein filed Ex.B-1 and Ex.B-2 which 
are the returned money order coupons. This would 
go to show that the respondents refused to receive 
the rent sent by the money order. Again the appel- 
lant herein sent the rent by money order and that 
was also refused to be received by the respondent. 
Therefore, it is clear that from 1.5.1988 the rent 
was not paid by the appellant herein. The tenancy 
was terminated on 30.9.1988. Hence, from 15.1988 
till 30.9.1988 the rent was not paid by the appel- 
lant. Concurrently, this was the conclusion arrived 
at by the courts below. Therefore, the courts below 
gave a decree for Rs.1,000 for arrears of rent. 

9. The main point for consideration in this appeal 
relates to the notice issued by the respondent 
herein on 27.8.1988 terminating the tenancy on 
30.9.1988 and calling upon the tenant to quitand 
deliver vacant possession on 30.9.1988. According 
to the appellant the said notice is not in accor- 
dance with Sec.106 of the Transfer of Property 
Act. According to the respondent herein, the 
notice issued on 27.8.1988 is valid in accordance 
with Sec.106 of the Transfer of Property Act. In 
support of his contention, the learned counsel 
appearing for the respondent relied upon a deci- 
sion reported in P.S.Abdul Hameed v. 
K.V.Rangasamy Chettiar, (1977)1 M.LJ. 452. 
According to the facts arising in that case, the 
plaintiff issued a notice on 7th November, 1969 
terminating the tenancy and called upon the ten- 
ant to vacate the property and give possession 
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within the end of the month. He also called upon 
the tenant to vacate and surrender possession 
of the- property on 30th November, 1969. The 
question was whether this was in accordance 
with Sec.106 of the Transfer of Property Act. 
While answering this question, this Court held as 
under: 
“Sec.106 requires the action to expire with the 
end of the month of the tenancy: 
In the instant case, the tenant was asked to deliver 
possession on the 30th November which would be 
at the last moment of the day as pointed out by the 
Privy Council in Sidebottom v. Hollend, (1895)1 
Q.B. 378. The notice was therefore in order. On 
the basis of the abovesaid judgment rendered by 
this Court, the learned counsel appearing for the 
respondentsubmitted that the notice issued by the 
respondent on 27.8.1988 terminating the tenancy 
on 30.9.1988 and also calling upon the appellant 
herein to quit and deliver vacant possession on 
30.9.1988 itself is in order. 


10. On the other hand, the learned counsel ap- 
pearing for the appcllant submitted that terminat- 
ing the tenancyand calling upon the tenant to quit 
and deliver vacant possession on the same date 
ending with the month is invalid in accordance 
with Sec.106 of the Transfer of Property Act. In 
Support of his contention, reliance was placed 
upon a decision reported in Madhavan. Vydiar v. 
Janaki, A.I.R. 1973 Ker. 278, wherein while consid- 
ering the provisions of Sec.106 of the Transfer of 
Property Act, the Kerala High Court held that the 
correct position seems to be that the tenancy has 
to be terminated either on the day on which the 
monthly tenancy commenced or at the end of the 
day preceding that date with a further Stipulation 
that vacant possession of the building has to be 
given on the next day. Further according to the 
facts arising in that case the notice was sentstating 
that the tenancy commenced from 1.2.1952. But 
the defendant said that the tenancy commenced 
from 12.12.1952. Since the plaintiff failed to prove 
his version that the tenancy commenced from 
1.2.1952, the plaintiff's case was not accepted. 

11. The learned counsel for the appellant also 
relied upon a decision reported in Fakiragouda 
S. Patil v. Parvati Bai Mahadev Mahardrakar, A.LR. 
1977 Kant. 112. According to the facts arising in 
that case, the tenancy was a monthly tenancy. In 
the notice given by the landlord it was stated that 
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the tenant should vacate by the end of December, 
1972 and before the beginning of January, 1973. 
While considering this notice, the Kamataka High 
Court, following the decision of the Supreme Court 
in Datrondant Gopalarao v. Vithal Rao Manuttrao, 
A.LR. 1975 S.C. 1111, held that the notice is inva- 
lid as the tenant was not given the full day of the 
31st December and hence did not end with the 
month of tenancy. However, in the decision ren- 
dered by the Supreme Court in Dattondant Gopa- 
larao v. Vithal Rao Marultrao, A.LR. 1975 S.C. 
1111, the facts are different. According to the facts 
arising in that case, the tenancy commenced from 
10th of every month ending with the 9th of suc- 
ceeding month. But in the notice to quit the ten- 
ancy was terminated with effect from 8th of a 
particular month and demanding vacant posses- 
sion on the 8th itself. Therefore, the Supreme 
Court held that the notice is bad. Thus considcring 
the facts arising in this casc in the light of the 
judicial pronouncements cited supra, especially 
the decisions in P.S.Abdul Hameed v. K V.Rangasany 
Chettiar, (1977)1 M.LJ. 452, rendered by this Court, 
I hold that the notices issued by the respondent 
landlord in the present case is valid in accordance 
with the provisions of Sec.106 of the Transfer o 
Property Act. 

12 Accordingly, the judgment and decree ren- 
dered by the first appellate court are confirmed 
and the second appeal is dismissed. But there will 
be no order as to costs. 
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Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan, J. 

C.R.P.No.2427 of 1993 3rd September, 1993. 
Vecrappan ... Petitioner 
Kolanda Gounder ... Respondent. 


Civil Procedure Code (V of 1908), O.39, Rules 1 and 
2 - Suit for injunction - Interim injunction granted 


1j Veerappan v. Kolanda Gounder (Srinivasan, J.) 


pending suit - If amounts to passing of decree in suit 
before trial. 

In every suit for injunction, there may necessarily 
be an application for interim injunction as the 
plaintiff will be in need of some interim relief. 
Such interim relief has to be granted only on the 
basis of prima facie case made out by the plaintiff. 
In the present case, in spite of several opportuni- 
ties having been given and the petitioner having 
takena long time for filing counter, the petitioner 
did not choose to file a counter affidavit. Hence, 
the court thought it fit to grant an interim injunc- 
tion. In particular, it has to beseen that the injunc- 
tion is one to protect the effecting of repairs to the 
tiled roofand the rainyseason having approached, 
the respondent’s interest should necessarily be 
protected so that he will not suffer by a leaking 
roof. It is only in those circumstances, the interim 
order has been passed. Hence, there is no merit in 
the contention that the main relief in the suit has 
been granted before the trial. [Para. 4] 
Case referred to: 

Sri Sivasubramanyananda Swami v. Sri La Sri 
Aninachalasamy Chidambaran and another, (1993)1 
M.L.J. 274. (Para. 2] 

Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
the Principal District Munsif, Namakkal, dated 
5.8.1993 and made in I.A.No.868 of 1993 in 
O.S.No.449 of 1993. 

R.M.Krishna Raju, for Petitioner. 

The Court made the following 

ORDER: This revision is directed against an order 
of the Principal District Munsif, Namakkal, in 
1.A.No.868 of 1993 directing the Sub-Inspector of 
Police, Paramathi Police Station to give protec- 
tion to the respondent herein. The respondent 
had filed O.S.No.449 of 1993 for an injunction 
restraining the petitioner herein from interfering 
with his enjoyment of thesuit house bearing No.8/ 
62bychanging the tiles in the roofand from taking 
water from the suit common well by installing a 
single phase electric motor and for other suitable 
reliefs. Pending the suit, the respondent prayed 
for an injunction in I.A.No.659 of 1993. The peti- 
tioner was taking time again and again in the said 
petition for filing counter. The petition was filed 
actually on 21.5.1993 but till 27.7.1993 no counter 
was filed by the petitioner, who was again praying 
for adjournment. In these circumstances, the trial 
court passed an order of interim injunction in 
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favour of the respondent. Then the respondent 
filed J.A.No.868 of 1993 for direction to give po- 
lice protection apprehending that the petitioner 
would interfere with the respondent while chang- 
ing the tiles of the roofand bailing out water from 
suit common well. In the affidavit it is alleged that 
as the rains have set in, it is very difficult for the 
respondent to live in the suit house and it is 
absolutely necessary to change the tiles in the roof 
immediately. It is also pointed out in the affidavit 
that the petitioner had not filed counter affidavit 
in the application for injunction though he had 
been taking time from 14.6.1993 onwards. The 
said application was served on the petitioner on 
3.8.1993 and time was granted till 5.8.1993 to file 
a counter. But the petitioner did not file any 
counter. The court heard both sides and passed an 
order on 5.8.1993 granting police protection as 
prayed for by the respondent. 

2. The said order is challenged in this Court. 
Learned counsel for the petitioner raised three 
contentions. The first contention is that the court 
below has not kept in mind the observation made 
by the Division Bench of this Court in Sri Sivas- 
ubramanyananda Swami v. Sri La Sri Arunachala- 
samy Chidambaran and another, (1993)1 M.L.J. 
274. The Division Bench held in that case that the 
civil court can issue directions to the police au- 
thorities under Sec.151, C.P.C. to extend their aid 
and assistance in the execution of decrees and 
orders to aggrieved parties for the due and proper 
implementation of injunction orders granted by 
civil courts. The Bench has also said that the court 
has to decide whether directions are to be issued 
and it should be done only in appropriate cases. 
Learned counsel submits that the court below has 
not applied its mind to find out whether this is an 
appropriate case to which a direction, as prayed 
for by the respondent, should be given. No doubt, 
the order of the court below does not disclose any 
reason for granting the police protection. But the 
facts which I have stated earlier will show that the 
petitioner has always been taking time again and 
again for filing counter in the petition for injunc- 
tion and the interim order was passed only after 
the court granted more than ample opportunity to 
the petitioner to file counter. As scen from the 
affidavit filed in the injunction application 
1.A.No.868 of 1993, the petitioner has failed to file 
counter from 14.6.1993 till 27.7.1993. Thus, the 
petitioner had more than a month and 13 days and 
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yet he did not file a counter affidavit in the appli- 
cation for injunction. In those circumstances, the 
court below granted an interim order of injunc- 
tion andalso thought fit to grant police aid for the 
purpose of implementing the order of injunction. 
Ido not find any justification to interfere with that 
order in a revision petition. 

3. The second contention is that there is an appli- 
cation filed by the petitioner for vacating the 
interim injunction and during the pendency of 
such application the court ought not to have granted 
police aid, which would virtually amount to en- 
forcement of the order of injunction without hearing 
the petitioner on the application for vacating the 
injunction. Admittedly, the petition to vacate the 
injunction was filed only on 11.8.1993, after the 
impugned order was passed. It should be noted 
that when the impugned order was passed, there 
was no application to vacate the injunction. The 
court had only the interim order of injunction on 
27.7.1993 passed after waiting for more than a 
month for the petitioner to file a counter affidavit. 
Hence this contention is not acceptable. 

4. The third contention is that the main relief 
prayed for in the suit is itself one for injunction 
restraining the petitioner from interfering with 
the respondent changing the tiles and bailing out 
water from the common well and that has now 
been granted by the interim order in the applica- 
tion for injunction. It is contended that without 
taking evidence in the suit, the relief, which has 
been prayed for in the suit, cannot be granted in an 
injunction application and that will virtually amount 
to passing of decree in the suit before the trial. lam 
unable to accept this contention. In every suit for 
injunction, there may necessarily be an applica- 
tion for interim injunction as the plaintiff will be 
in need of some interim relief. Such interim rclicf 
has to be granted only on the basis of prima facie 
case made out by the plaintiff. In the present case, 
inspite ofseveral opportunities having been given 
and the petitioner having taken a long time for 
filing counter, the petitioner did not choose to file 
acounter affidavit. Hence, the court thought it fit 
to grant an interim injunction. In particular, it has 
to be séen that the injunction is one to protect the 
effecting of repairs to the tiled roof and the rainy 
season having approached, the respondent's inter- 
est should necessarily be protected so that he will 
not suffer by a leaking roof. It is only in those 
circumstances, the interim order has been passed. 
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Hence, there is no merit in the contention that the 
main relief in the suit has been granted before th 
trial. 

5. Itis, certainly, open to the petitioner to press his 
application for vacating the injunction and get a 
disposal from the court below. The trial court is 
directed to dispose of the application for vacating 
the interim injunction filed by the petitioner herein 
on or before 24.9.1993 after hearing both sides. 
The trial court shall not be swayed by any of the 
observations made in this order. 

6. The civil revision petition is dismissed. 


BS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamam, JJ. 


App-No.566 of 1986 15th July, 1993. 


D.Krishnamurthi „Appellant 
v. 
K.Parasuraman ... Respondent. 


(A) Civil Procedure Code (V of 1908}, Sec.11 - Res 
judicata - Two suits filed in which issue relating to 
title was framed - One suit decreed and the other 
dismissed - No appeal filed from decree in one suit 
- Appeal against other decree, if barred by res judi- 
cata. 

In Thangavelu Kounder v. Venkatarama Kounder, 
(1988)2 L.W. 14, M.Subramanian v. C.Chottabhai 
and Company, (1990)1 L.W. 182 and Arumugha 
Nainar y. Lakshmana Perumal, (1992)1 M.L.J. 
457, ithas been held that once a decree has become 
final that will operate as res judicata, vis-a-vis an 
appeal against another decree in another suiteven 
if the judgment in both the suits are common. The 
principlc is, once a decree is passed as the basis of 
title to the property and that decree has become 
final, there cannot be a conflicting decree in the 
pending appeal. Thus, the pending appeal will be 
affected by the decree which has already become 
final. [Para. 2] 
(B) Civil Procedure Code (V of 1908), Sec.11 - Res 
judicata - Finding in suit for injunction, if operates as 


Il] - Krishnamurthi v. Parasuraman (Srinivasan, J.) 


res judicata in suit for title. 
Cases referred to: 
Thangavelu Kounder v. Venkatarama Kounder, 
(1988)2 L.W. 14. [Para. 2] 

M.Subramanian v. C.Chottabhai and Company, 
(1990)1 L.W. 182. (Para. 2] 

Arumugha Nainar v. Lakshmana Perumal, (1992)1 
M.L.J. 457. [Para. 2] 

S.Kurshid Begum alias Basu v. S.Ajaram Bı alias 
Hazaram Bibi, (1992)2 L.W. 81. [Para. 4] 
C.Arumuganathan v. S.Muthusamy and others, 
(1991)1 L.W. 63. [Para. 4] 

Appeal against the decree of the City Civil Court 
(VII Assistant Judge), Madras, dated 29.6.1984 in 
Original Suit No.2259 of 1983. 

The Judgment of the Court was delivered by 
Srinivasan, J.: The defendant is the appellant. This 
appeal is directed against the decree in O.S.No.2259 
of 1983 on the file of the VII Assistant Judge, City 
Civil Court, Madras. That suit was tried along with 
another suit filed by the appellant herein in 
O.S.No.6970 of 1982. It was an earlier suit. The 
present respondent was the defendant in that suit. 
The two suits were tried together and disposed by 
acommon judgment. There is no appeal against 
the judgment and decree in O.S.No.6970 of 1982. 
2. The respondent claims title to the property 
under asale deed dated 13.7.1979 marked as Ex.A- 
1. According to the appellant, that sale deed was 
sham and nominal and the title was with himself. 
On that footing he filed O.S.No.6970 of 1982 for 
permanent injunction restraining the defendant 
from interfering with his possession. As he rested 
his claim on his title, an issue was framed on the 
question of title. The first issue was whether the 
sale deed in favour of the defendant was fictitious. 
In the suit out of which this appeal arises, the 
respondent prayed for recovery of possession of 
property and also damages. In this suit also, issue 
was framed relating to the title to the property. 
The court below has found that the sale deed is an 
operative one and title had passed under that sale 
deed. Consequently, the court below dismissed 
the suit filed by the appellant and decreed the suit 
filed by the respondent. A preliminary objection is 
raised that the present appeal is barred by res 
judicata in view of the finality of the judgment and 
decree in O.S.No.6970 of 1982. The position has 
been considered in several cases by this Court. 
Vide: Thangavelu Kounder v. Venkatarama Koun- 
der, (1988)2 L.W. 14, M.Subramanian v. 
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C.Chottabhaiand Company, (1990)1 L.W. 182 and 
Arumugha Nainar v. Lakshmana Perumal, (1992)1 
M.L.J. 457. It has been held in all those cases that 
oncea decree has become final that will operate as 
res judicata, vis-a-vis an appeal against another 
decree in another suit even if the judgmentin both 
the suits are common. The principle is, once a 
decree is passed on the basis of title to the property 
and that decree has become final, there cannot be 
a conflicting decree in the pending appeal. Thus, 
the pending appeal will be affected by the decree 
which has already become final. The relevant 
judgments of the Supreme Court have been re- 
ferred to in those cases and followed. 
3. Learned counsel for the appellant contends that 
the suit filed by him was only for injunction and a 
decree could be passed in that suit on the basis of 
his possession and there is no necessity for consid- 
ering the question of title. But, in the present case, 
as pointed out already, an issue was framed in that 
suit also on the question of title and it was found 
against the appellant herein. The basis of the 
plaint in the other suit was itself the title to the 
property and not merely possession. 
4. A Bench of this Court has considered the ques- 
tion whether a finding in a suit for injunction 
would operate as res judicata in S.Kurshid Begum 
ahas Basu v. S.Ajaram Bi alias Hazaram Bibi, 
(1992)2 L.W. 81. In that case, there was no issue in 
the injunction suit relating to title. But, the Bench 
found that there was discussion on the question of 
title and a finding was given. Hence, the Bench 
held that the decision in the other suit would 
operate as res judicata. The relevant observation is 
found in the following passage: 
“Taking the above referred to question of res 
judicata the court below has held that in view 
of the earlier suit O.S.No.645 of 1977 being an 
injunction suit, its decision cannot operate as 
res judicata to the present suit. The earlier suit 
was filed by the defendants 1 and 2 herein 
against the 2nd plaintiffherein (and not the 1st 
plaintiff herein also) praying for a permanent 
injunction restraining him from interfering 
with the possession of the suit property by 
defendants 1 and 2herein. No doubt, there was 
only onc issue in the said suit, viz. whether the 
plaintiffs are entitled to injunction as prayed 
for? But, the learned counsel for the appellant 
relied on a very recent decision reported in 
C.Arumuganathan y. S.Muthusamy and others, 
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(199])1 L.W. 63, wherein it has been held that 
the decision given ina suit for bare injunction 
also can operate as res judicata to a latter suit 
based on title, if the question of title was di- 
rectly and substantially in issue in the former 
suit. No doubt in the former suit, viz. O.S.No.645 
of 1977 there as no specific issue regarding 
title. However, in the written statement herein 
there was a specific denial of title of the plain- 
tiff therein. It was specifically alleged therein 
what the abovesaid settlement deed dated 
30.6.1967 was void and the plaintiffs therein 
had nothing to do with the suit properties. On 
the avovesaid defence plea taken, the court in 
thesaid suit, went into the question of title also 
and upheld the validity of the said settlement 
deed. Therefore, we think that the said deci- 
sion would operate as res judicata to the pres- 
ent suit...” 
5. Hence, the contention of learned counsel can- 
not be accepted. Consequently, we hold that this 
appeal is barred by the principle of res judicata in 
view of the finality of the decree and judgment in 
O.S.N0.6970 of 1982 as between the same parties. 
6. The appeal fails and it is dismissed. There will be 
no order as to costs. The appellant will pay the 
court-fee due on the memorandum of appeal. 


BS. ---- Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Ratnam, J. 


C.R.P.No.3041 of 1992 5th October, 1993. 


Perumal Muthuraja ... Petitioner 
v. 
Mookka Gounder and another ... Respondents. 


Partition - Suit for - Plaintiff omitting to include 
some items - Defendant referring to them in the 
written statement - Petition by the defendant - To 
direct the plaintiff to include these items also in the 
plaint schedule - Petition dismissed - Revision against 
the order of dismissal - Allowed - Omitted items 
` directed to be included as part of the suit properties. 
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Held: In the event of the court ultimately coming 
to the conclusion that the partition of the year 
1971, is not established, it becomes necessary for 
the parties to pool together all theavailable prop- 
erties for partition and work out their rights therein 
and in that view, the inclusion of the six items of 
properties appended to the petition in ].A.No.351 
of 1992 becomes necessary and they are accord- 
ingly directed to be included as part of the suit 
properties with reference to which also, the rights 
of partics have to be adjudicated upon. /Para. 7] 
V.Raghavachan, for Petitioner. 


R.Srinivasan and K.Swaminathan, for Respon- 
dents. 

The Court made the following 

ORDER: Even in para 5 of the written statement 
filed by the petitioner, a reference has been made 
to the omission to include three items of land, two 
houses anda gold chain. These items, according to 
the petitioner were allotted to the share of the Ist 
plaintiffand the 2nd plaintiff was content with the . 
gold chain. The vendor of the petitioner, had been 
allotted the four items of properties mentioned in 
the suit and that had been purchascd by the peti- 
tioner. In the event of the court ultimately coming 
to the conclusion that the partition of the year 
1971, is not established, it becomes necessary for 
the parties to pool together all the available prop- 
erties for partition and work out their rights therein 
and in that view, the inclusion of the six items of 
properties appended to the petition in LA.No.351 
of 1992 becomes necessary and they are accord- 
ingly directed to be included as part of the suit 
properties with reference to which also, the rights 
of parties have to be adjudicated upon. The civil 
revision petition is, therefore, allowed. There will 
be no order as to costs. 


R.S. ---- Petition allowed. 


[End of Volume (1993)I] M.L.J. (Reports)] 
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IN THE SUPREME COURT OF INDIA. 
Present: Ahmadi and Madan Mohan Punchhi, JJ. 


C.As.Nos. 3902-26 of 1993(Arising out of 
S.L.P.Nos.13728-52 of 1991) 13th August, 1993. 


Shyam Nandan Prasad and others ... Appellants 


v. 

State of Bihar and others ... Respondents 
(A) Land Acquisition Act (I of 1894), Secs.40 and 
41 - Land Acquisition (Companies) Rules, 1963, 
Rules 3 and 4 - Companies Act (I of 1956), Secs.2(10) 
and 3 - Registered Co-operative Society - Land 
required for - Acquisition of - By inclusion of Secs.6 
to 37 - Conditions for - Importance of enquiry under 
Sec.40. 

Since the Co-operative Society is not a private 
company, by process of exclusion it becomes under 
Sec.3 of the Companies Act, 1956 a ‘Public Com- 
pany’ even though not formed and registered under 
the said Act but only by Statutory inclusion in 
Sec.3(e) of the Land Acquisition Act bringingina 
Co-operative Society registered under a State Law 
to be definitely a company under the Companies 
Act. All the same, the society as a public company 
would require to satisfy in an-enquiry under Sec.40 
of the Land Acquisition Act that it requires the 
land for any of the purposes mentioned in clauses 
(a), (aa) and (b) before it can obtain consent of the 
appropriate Government on the basis thereofand 
enter intoanagreementas envisaged under Sec.41 
before switching on to have the role of Scc.6 
onwards till Sec.37 of the Act played. The impor- 
tance of such enquiry and report as contemplated 
under Sec.40, in the light of Sec.41 is to serve a 
double purpose as it may steer an acquisition if 
Sec.5-A was dispensed with because of the 
urgency under Sec.17 and secondly to provide a 
safe alternate should there be any fault in the 
conduct if enquiry under Sec.5-A of the Act. So 
one or the other must be kept handy and if per 
chance one is defective when both existing the 
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other can be deployed to satisfy the requirement 
of law. [Para. 15] 
(B) Constitution of India (1950), Art. 226 - Land 
Acquisition Act (I of 1894), Sec.6 - Notification 
under, proposing to acquire lands of many people - 
Each ofthem filing writ petition - Duty of High Court 
- Instead ofupsetting entire notification, High Court, 
held, should have individualised justice vis-a-vis 
each writ petitioner. 

The courtis of the view that the High Courtshould 
not have upset the notification under Sec.6 of the 
Act as a whole and should have individualised 
justice vis-a-vis each writ petitioner before it having 
regard to the equities interplayingin each case and 
to the regulation ofits discretion - Keeping in view 
host of other factors which weigh with the High 
Court to deny, grant or mould relief even when 
illegalities in procedure keep staring. [Para. 22] 
Cases referred to: 

Shri Mandir Sita Ramji v. Lt.Governor of Delhi and 
others, (1975)4 S.C.C. 298, [Para. 11] 

Shri Farid Ahmed Abdul Samad and another v. The 
Municipal Corporation of the City of Ahmedabad 
and another, (1976)3 S.C.C. 719. [Para. 11] 

State of Gujarat and another v.Patel Chaturbhai 
Narsibhai and others, (1975)1 S.C.C. 583. 

[Para. 17] , 
State of Gujarat and others v. Ambalal Haiderbhai 
and others, (1976)3 S.C.C. 495. [Para. 17] 
Central Government Servants Co-operative Hous- 
ing Society Ltd. v. Sh. Wahab Uddin, (1981)2S.C.C, 
352. [Para. 17] 

Babu Barkya Thakur v. State of Bombay, A.LR. 
1960 S.C. 1203. [Para. 21] 

The Judgment of the Court was delivered by 
Punchhi, J.: Special leave granted in this bunch of 
petitions. 

2. These appeals are directed against the common 
judgment and order dated 22.2.1990 passed by a 
Division Bench of the Patna High Court ina batch 
of writ petitions, preferred before it in the years 
1983 and 1984, excepting one in the year 1988, 
whereby declaration under Sec.6 of the Land 
Acquisition Act (‘The Act’) dated 16/18.3.1983 
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was quashed and the case remitted to the State 
Government for further proceedings under two 
heads. 

3. The appellants herein are a few members of the 
Bihar Finance Service House Construction Coop- 
erative Society, a society registered way back in the 
year 1973, under the Bihar and Orissa Coopera- 
tive Societies Act. Its members, the appellants 
State, are about 400 in number. It was stated to 
have been floated by members of the Bihar 
Finance Service who were landless and did not 
own any residential plot or house in the city of 
Patna. Statedly, its membership was not confined 
to the members of the Bihar Finance Service alone 
but was open to everyone who was similarly Jan- 
dless. The Society was organised and knit to secure 
from the State Government land by acquisition so 
that the society could give plots to its members or 
build houses and give them to its members. For 
the purpose, in 1973 itself it put a proposal to the 
State Government to acquire 59.95 acres of land 
in the revenue estate of village Kumhrar, a part of 
the city of Patna. After some steps, the State 
Government issued a notification under Sec.4 of 
the Act on21.4.1981 inviting interested persons to 
file their objections under Sec.5-A of the said Act. 
On objections received from interested persons, 
and disposed of by the Additional Land Collector, 
and on report submitted, declaration under Sec.6 
of the Act was made to acquire land to the extent 
aforementioned except 5 acres which were set 
apart for allotment to persons likely to be dis- 
turbed by the acquisition. On writ petitions filed, 
the High Court quashed the declaration under 
Sec.6 remitting back the matter to the State Gov- 
ernment for reconsideration on two counts, one 
such count being violation of the mandatory pro- 
visions of Sec.5-A. This is how the matter has 
come before us in appeal. 

4. It prominently needs to be mentioned, at this 
stage, that both the notifications under Secs.4 and 
6 were issued in the state of law as was existing 
prior to the passing of the Land Acquisition 
(Amendment) Act, 1984 (Act No.68/1984). This 
law on the subject rather was substituted and 
amended by various Bihar legislative enactments. 
It is to the law as applicable in the State of Bihar 
shall be henceforth advert to for deciding this 
matter. 

5.Sec.4 ofthe Land Acquisition Act as applicable 
to Bihar provides as follows: 
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“Sub-sec.(1): Whenever it appears to the 
appropriate Government or the Collector that 
land in any locality is needed or is likely to be 
needed for any public purpose, a notification 
to that effect shall be published at the office of 
the Collector, at the office of the sub-divi- 
sional officer, at the offices of the smallest 
revenue administrative unit and Gram Pan- 
chayat, if any, constituted under the Bihar 
Panchayat Raj Act, 1947 (Bihar Act VII of 
1948), and at some conspicuous place in the 
village in which the land is situated; and the 
Collector shall cause copies of the notification 
to be served on all persons known or believed 
to be interested in the land.” 
Explanation: For the purpose of this section 
the expression “smallest revenue administra- 
tive unit” shall mean “the revenue administra- 
tive unit next below that of a sub-division 
whether known for the time being as 
N.E.S.Block, Circle, Anchal or otherwise.” 
“Sub-sec.(2): Thereupon it shall be tawful for 
any Officer, either generally or specially au- 
thorised by such Governmentor the Collector 
in this behalf, and for his servants and work- 
men, to enter upon and survey and take lands 
of any land in such locality...” 
6. By virtue of clause (c) of Sec.3, the expression 
‘Collector’ means the Collector of a district and 
includes a Deputy Commissioner, Additional 
Collector, Additional Deputy Commissioner and 
any Officer specially appointed by the appropriate 
Government to perform the functions ofa Collec- 
tor under this Act except the functions under 
Secs.4, 5-A, 6, 35 and 38. 
7. By virtue of clause (f) of Sec.3 the expression 
“Public purpose” includes provision for or in 
connection with: 
(i) sanitary improvements of any kind, includ- 
ing reclamation; and 
(ii) the laying out of village-sites, townships or 
the extension, planned development or im- 
provement of existing village-sites or town- 
ships.” 
8. Sub-sec.(1) of Sec.5-A as in Bihar provides that 
any person interested in any land which has been 
notified under Sec.4, sub-sec.(1), as being needed 
or likely to be needed for a public purpose or for 
a Company may, within thirty days from the date 
ofthe publication of the notification referred toin 
the said sub-section at some conspicuous place in 
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the village in which the land is situated or of the 


service of the copy thereof on him, whichever is - 


later, object to the acquisition of the land or ofany 
land in the locality, as the case may be. 

9. Sub-sec.(2) substituted in Bihar provides that 
every objection under sub-sec.(1) shall be made in 
writing to the Collector who shall give the objec- 
tor an opportunity ofbeing heard eitherin person 
or by pleader and shall, after hearing all such 
“objections and making such further enquiry, if 
any, as he thinks necessary, decide the objection: 
Provided that the appropriate Government may, 
either of its own motion or on the application of 
any person interested in the land call for the 
record of the proceedings held by the Collector 
and pass such orderas it thinks fit; and further that 
the order of the appropriate Government and 
subject to such order, the decision of the Collec- 
tor, under clause (i) shall be final. 

10. At the pre-Section 6 stage, besides the mode of 
publications at various places where the land is 
situated, personal service of the copy of the noti- 
fication is prominently required to be made on the 
person interested so that he can make objections 
in writing to the Collector, and on objections 
being made, the Collector is obliged to give to the 
objector opportunity of being heard either in person 
or by pleader. The Collector is further obliged to 
hear all such individual objections, make such 
further enquiries as necessary and then required 
to make an appropriate decision reporting the 
same to the Government. The decision of the 
Collector is supposedly final unless the appropri- 
ate Government chooses to interfere therein and 
cause affectation, suo motu or on the application 
of any person interested in the land. These re- 
quirements obviously lead to the positive conclu- 
sion that the proceeding before the Collector is a 
blend of public and individual enquiry. The per- 
son interested, or known to be interested, in the 
land is to be served personally of the notification, 
giving him the opportunity of objecting to the 
acquisition and awakening him to such right. That 
the objection is to bein writing, is indicative of the 
fact that the enquiry into the objection is to focus 
his individual cause as well as publiccause. That at 
the time of the enquiry, for which prior notice 
shall be essential, the objector has the right to 
appear in person or through pleadcr and substan- 
tiate his objection by evidence and argument. And 
lastly, since the decision of the Collector may turn 


out to be final, unless interfered with by the 
Government, suo motu or on application, the 
Collector’s decision is that of a quasi-judicial 
authority, arrived at by quasi-judicial methods. 
11, That the compliance of provisions of Sec.5-A 
is mandatory, is beyond dispute. See in this 
connection, Shri Mandir Sita Ramjiv. Lt. Governor 
of Delhi and others, (1975)4 S.C.C. 298 and Shri 
Farid Ahmed Abdul Samad and another v. The 
Municipal Corporation of the City of Ahmedabad 
and another, (1976)3 S.C.C. 719. Affording of 
opportunity of being heard to the objector is a 
must. The provision embodies a just and whole- 
some principle that a person whose property is 
being, or is intended to be, acquired should have 
the occasion to persuade the authorities concerned 
that his property be not touched for acquisition. 
This right is not absolute, however, if the appro- 
priate Government, in its discretion, chooses to 
dispense with its applicability by invoking urgency 
provisions of 17 of the Act. But once Sec.5-A is 
kept applicable, there is no cause to treat its 
provisions lightly or casually. 

12. The other count on which the High Court 
made the remand was the supposed violation of 
Scc.40 of the Act and Rule 4 of the Land Acquisi- 
tion (Companies)~ Rules, 1963 (hereinafter 
referred to as ‘the Rules’) framed by the Central 
Government in exercise of the power conferred by 
Sec.55 of the Act. To appreciate this aspect of the 
matter, itwould have to be cleared as to what is the 
status of the cooperative society of which the 
appellants are the members. The cooperative society 
(which by now stands impleaded as a respondent 
but due to the Registry’s procedural objection 
application for its transposition as appellant has 
not been heard) is a company by the thrust of sub- 
sec.(e) of Sec.3. It provides that the expression 
“Company” means a company registered under 
the Indian Companies Act, 1982 or under the 
English Companies Act, 1862 to 1890, or incorpo- 
rated by an Act of Parliament of the United King- 
dom or by an Indian law or by Royal Charter or 
Letters Patent and includes a society registered 
under the Societies Registration Act, 1860 and a 
registered society within the meaning of the 
Co-operative Societies Act, 1912 or any otherlaw 
relating to cooperative societies for the time being 
in force in any State. This definition in the Act is 
qualified with nothing repugnant to be found in 
the subject or context. A separate chapter in the 
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Actas Part VII is provided for acquisiuon oflands 
for companies. Sec.39 provides the previous con- 
sent of the appropriate Government for the pur- 
pose, and execution ofan agreement between the 
State and the Company is necessary if land was 
being acquired by the State for the company. The 
prohibition is to the effect that the provisions of 
Secs.6 to 37 (both inclusive) shall not be put in 
force in order to acquire land for any company 
unless with the previous consent of the appropri- 
ate Government, nor unless the company shall 
have executed the agreement hereinafter men- 
tioned. Proceedings up to the conclusion of the 
result of objections under Sec.5-A could, all the 
same, go on with the State Government cooper- 
ating but the provisions of Sec.6 onwards till Sec.37 
(both inclusive) can only be deployed in order to 
acquire land for any company on the satisfaction 
of two conditions, that is, (i) the previous consent 
of the appropriate Government for the purpose, 
and (ii) the company having executed the agree- 
ment of the kind mentioned in the succeeding 
sections. Sec.40 provides that the consent of the 
appropriate Government shall not be available 
unless it is satisfied either on the report of the 
Collector under Sec.5-A, sub-sec.(2) or by an enquiry 
of the kind conceived of was held as provided in 
Sec.40 itself. Either of the two reports, that is, one 
made by the Collector under sub-Sec.(2) of Sec.5- 
A and the other as a result of the delibcrations 
under Sec.40, are at par for adoption by the appro- 
priate Government to give consent under Sec.39. 
The enquiry conceived of under Sec.40 could be 
through an officer appointed by the appropriate 
Government, held at appointed time and place in 
order to determine whicn out of the following 
three objects of acquisition are sought to be achieved 
by the company: 

(a) that the purpose of the acquisition is to obtain 
land for the erection of dwelling houses for work- 
men employed by the company or for the provi- 
sion of amenities directly connected therewith, or 
(aa) that such acquisition is needed for the con- 
struction of some building or work for a company 
which is engaged or is taking steps for engaging 
itselfin any industry or work which is for a public 
purpose; or 

(b) that such acquisition is needed for the con- 
struction ofsome workand that such work is likely 
to prove useful to the public. 

The officer appointed to hold the enquiry is 
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empowered under sub-sec.(3) of Sec.40 to sum- 
mon and enforce attendance of witnesses and 
compel the production of documents by the same 
means and, as far as possible, in the same manner 
as is provided by the Code of Civil Procedure in 
the case of a Civil Court. 

13. Thereupon Sec.41 mentions that if the appro- 
priate Government is satisfied after considering 
the report, if any, of the Collector under Sec.5-A, 
sub-sec.(2) (and there may be none in an urgent 
acquisition) or on the report of the officer making 
an inquiry under Sec.40, that the proposed acqui- 
sition is for any of the purposes referred to in 
clauses (a), (aa) or (b) of sub-sec.(1) of Sec.40 it 
Shall require the company to enter into an agree- 
ment with the appropriate Government, provid- 
ing to the satisfaction of the appropriate Govern- 
ment for the following matters, namely: 

(1) the payment to the appropriate Government 
of the cost of the acquisition; 

(2) the transfer, on such payment, of the land to 
the company; 

(3) the terms on which the land shall be held by the 
company; 

(4) where the acquisition is for the purpose of 
erecting dwelling houses or the provision of ameni- 
ties connected therewith, the time within which, 
the condition on which and the manner in which 
the dwelling houses or amenities shall be erected 
or provided; 

(4-A) where the acquisition is for the construction 
of any building or work for a company which is 
engaged or is taking steps for engaging itselfinany 
industry or work which is for public purpose, the 
time within which, and the condition on which, the 
building or work shall be constructed or executed; 
(5) where the acquisition is for the construction of 
any other work the time within which and the 
conditions on which the company shall be entitled 
to use the work. ‘ 

14. It is thus plain from the language of the Sec.41 
that unless the proposed acquisition is of the three 
kinds mentioned in clauses (a), (aa) and (b) of 
Sec.40 and is found to be needed for one or the 
other of those purposes, neither is the appointed 
officer, to whom the enquiry is entrusted, empow- 
cred to verdict in favour of a company and nor is 
the Government without recording such satisfac- 
tion expected to give consent. The agreement is 
then required under Sec.42 of the Act to be pub- 
lished in the official Gazette as soon as may be 
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after execution and thereupon (so far as regards 
the terms on which the public shall be entitled to 
use the work) have the same effect as if it had 
formed part of the Act. The right of the public to 
use the work being pervasive in the consideration 
of and acceptance of report by the Government, 
signified by consent, goes to show the dominant 
purpose of public utility governing the delibera- 
tion and decision. Sec.44-A imposes the restric- 
tion on transfer of any land acquired under Part 
VII by sale, mortgage, gift, lease or otherwise 
exceptwith the previous sanction of the appropri- 
ate Government. And finally, Sec. 44-B distin- 
guishes between a private company and a Govern- 
ment company providing that notwithstanding 
anything contained in the Act, no land shall be 
acquired under this Part, except for the purpose 
mentioned in clause (a) of sub-sec.(1) of Sec.40, 
for a private company which is not a Government 
company. Theexplanation added thereto says that 
“Private Company” and “Government Company” 
shall have the meaning respectively assigned to 
them in the Companies Act, 1956. 

15. Now when we direct ourselves to the provision 
of the Companies Act, Sec.2(10) provides that a 
company means a company as defined in Sec.3. 
Sec.3 defines company to be a company formed 
and registered under the Companies Act or an 
existing company as defined therein. “Private 
Company” has been defined to mean a company 
by articles of which the right to transfer its shares, 
ifany, is restricted and the number of its members 
is limited to fifty, but not including some persons 
detailed therein, and prohibits any invitation to 
the public to subscribe for any shares in, or deben- 
tures of the company. In contrast, “Public Com- 
pany” residually means a company which is not a 
private company. “Government Company” under 
Sec.2(18) means Government company within the 
meaning of Sec.617, which in turn says that a 
Government Company means any company in 
which not less than 51 per cent of the paid-up 
sharecapitalis held by the Central Governmentor 
by any State Government or Governments or 
partly by the Central Government and partly by 
one or more State Governments and includes a 
company which is a subsidiary of a Government 
Company as thus defined. So understood, the 
society of which the appellants are members could 
never be a Government Company for no Govern- 
ment has subscribed to its share capital. The 


society could not also be-a private company for it 
has more than 50 members, the tigure of member- 
ship put at 400. Since the society is neither a 
government company nor a private company, the 
impediment of Sec.44-B towards confining the 
choice of acquisition for a private company for 
one purpose is out. Since the society is not a 
private company, by process of exclusion it comes 
under Sec.3 of the Companies Act, a “public 
company” even though not formed and registered 
under the said Act but only by the statutory inclu- 
sionin Sec.3(e) of the Land Acquisition Act bring- 
ing in a cooperative society registered under a 
State law to be definedly a company as if a com- 
pany registered under the Companies Act. All the 
same, the society as a public company would 
require tosatisfy inan enquiry under Sec.40 of the 
Aci that it requires the land for any of the purposes 
mentioned in clauses (a), (aa) and (b) before it can 
obtain consent of the appropriate Governmenton 
the basis thereof and enter into an agreement as 
envisaged under Sec.41 before switching on to 
have the role of Sec.6 onwards till Sec.37 of the Act 
played. The importance of such enquiry and 
report as contemplated under Sec.40, in the light 
of Sec.41, is to serve a double purpose as it may 
steer an acquisition if Sec.5-A was dispensed with 
because of urgency under Sec.17 and secondly to 
provide a safe alternate should there be any fault 
in the conduct of enquiry under Sec.5-A of the 
Act. So one or the other must be kept handy and 
if per chance one is defective, when both existing, 
the other can be deployed to satisfy the require- 
ment of law. 
16. But that is not the be-all and end-all for the 
company. In order to approach the Government 
with a request for acquisition the company has to 
satisfy the provisions of the Rules also. Rule 4 
enjoins as under: 
“4, Appropriate Government to be satisfied with 
regard to certain matters before initiating acqui- 
sition proceedings: (1) Whenever a Company 
makes an application to the appropriate Gov- 
ernment for acquisition of any land, that 
Government shail direct the Collector to sub- 
mit a report to it on the following matters, 
namely- 
(i) that the company has made its best endeav- 
our to find out lands in the locality suitable for 
the purpose of acquisition; 
(ii) that the company has made all reasonable 
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efforts to get such lands by negotiations with 
the persons interested therein on payment of 
reasonable price and such efforts have failed; 
(iii) that the land proposed to be acquired is 
suitable for the purpose; 

(iv) that the area of land proposed to be 
acquired is not excessive; 

(v) that the company is in a position to utilise 
the land expeditiously; and 

(vi) where the land proposed to be acquired is 
good agricultural land, that no alternative 
suitable site can be found so as to avoid acqui- 
sition of that land. 

(2) The Collector shall, after giving the com- 
pany a reasonable opportunity to make any 
representation in this behalf, hold an enquiry 
into the matters referred to insub-rule (1) and 
while holding such enquiry he shall- 

(i) in any case where the land proposed to be 
acquired is agricultural land consult the 
Senior Agricultural Officer of the district 
whether or not such land is good agricultural 
land; 

(ii) determine, having regard to the provisions 
of Secs.23 and 24 of the Act, the approximate 
amount of compensation likely to be payable 
in respect of the land, which in the opinion of 
the Collector, should be acquired for the 
Company; and 

(iii) ascertain whether the company offered a 
reasonable price (not being less than the 
compensation so determined), to the persons 
interested in the land proposed to be acquired. 
Explanation: For the purpose of this rule “good 
agricultural land” means any land which, con- 
sidering the level of agricultural production 
and the top pattern of the area in which it is 
situated, is of average or above average pro- 
ductivity and includes a garden or grove land. 
(3) Assoon as may be after holding the enquiry 
under sub-rule (2) the Collector shall submit a 
report to the appropriate Government and a 
copy of the same shall be forwarded by the 
Government to the Committee. 

(4) No declaration shall be made by the appro- 
priate Government under Sec.6 of the Act 
unless- 

(i) the appropriate Government has consulted 
the Committee and has considered the report 
submitted under this rule and the report, if 
any, submitted under Sec.5-A of the Act; and 
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~(ii) the agreement under Sec.41 of the Act has 

been executed by the company. ; 
17. Under Rule 3, a Land Acquisition Committee 
is constituted for the purpose of advising the 
appropriate Government in relation to acquisi- 
tion of land under Part VII of the Act, which is 
required to tender its advice within one month 
from the date of which it is constituted though the 
time can be extended by two months. Here again 
the Collector is required to hold an enquiry in a 
quasi-judicial sense and would give not only to the 
company a reasonable opportunity to make good 
its representations in that behalf but would also, 
to fulfil the’needs of rules of natural justice, give 
sufficient opportunity to the land owners to refute 
the case of the company at least in so far as the 
matter like negotiation of price is concerned, as 
also on other relevant matters. That Rule 4 is 
mandatory and essential to be complied with has 
becn ruled by this Court in various decisions. 
Reference may be made to some of them being: 
State of Gujarat and another v.Patel Chaturbhai 
Narsibhai and others, (1975}1 S.C.C. 583, State of 
Gujarat and others v. Ambalal Haiderbhai and 
others, (1976)3 S.C.C. 495 at 499 and General 
Government Servants Co-operative Housing Soci- 
ety Ltd. and others v. Sh. Wahab Uddin and others, 
(1981}2 S.C.C. 352. 
18. The High Court, in the facts and circum- 
stances, has, however, held that no report of the 
enquiry under sub-Rule (2) of Rule 4 was for- 
warded by the State Government to the Land 
Acquisition Committee and it consented to the 
acquisition in violation of the command of law. 
The High Court has also gone on to say that the 
consent of the State Government violated sub- 
Rule (3) of Ruie 4. On the aspect of Sec.40 of the 
Act, the High Court has even gone on to hold that 
the writ petitioners were not given opportunity to 
dispel the needs of the company by holding a 
proper enquiry. It seems innately to be entertain- 
ing the view that the Government would not have 
gone on to give consent unless it could in the 
contemplated enquiry get a finding that the object 
of the acquisition was one of those as mentioned 
in Sec.40, And lastly, the High Court has con- 
cluded that enquiry under Sec.5-A was vitiated in 
asmuchas interested persons were not sent per- 
sonal notices of the notification as required under 
the law, those who received such notices and has 
objected, were not given proper opportunity of 
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being heard, the file of objection summoned 
revealed a casual observance of the procedure, no 
proper opportunity was given to the objectors to 
place material before the officer and that when the 
officer had himself obtained a report of spot 
inspection, he did not give opportunity to the 
objectors to dispel his impressions thereon. Apart 
from that the High Court suspected certain inter- 
polations in the file. Thus impelled, the High 
Court went on to remand on account of vitiation 
of the enquiry under Sec.5-A of the Act and viola- 
tion of the mandatory provision of Rule 4, and its 
compliance as a condition precedent to the 
employment of Sec.6 ofthe Land Acquisition Act. 
19. The picture will not be complete without the 
uncontroverted plea of the appellants being noted 
that by January, 1984, after the agreement under 
Sec.41 was signed and published on 4th March, 
1983, and after the issuance of the declaration 
under Sec.6 on 18th March, 1983, an award was 
prepared for Rs.89,28,663 which sum stood 
deposited with the government by the society by 
January, 1984. The society claims that the posses- 
sion of the land was given to it on 2.8.1984 and 
many plots stood distributed amongst its mem- 
bers by proper registered documents. On the lat- 
ter aspect, there was a dispute of fact. The writ 
petitioners who too were some cooperative house 
building societies, original land-owners and trans- 
ferees of land, had been asserting that they were in 
possession and some of them had claimed to have 
either erected or be in the process of erecting 
buildings. The High Court had, as an interim 
measure, ordered status quo to be maintained. 
The High Court in its final verdict posed the 
question as to which cooperative society could 
have dominance, as on both sides cooperative 
societies were pitted against each other, both having 
the avowed object of housing, and which one need 
be preferred was a baffling question. Learned 
counsel for the parties, besides canvassing their 
respective points of view on law, ventured to show 
us documents about the enquiry supposedly held 
to satisfy the requirements of Scc.40 or/and of 
Rule 4 of the Rules as also of proceedings under 
Sec.5-A of the Act, forand against the governmen- 
tal action. On the layers and layers of common 
facts, leaving aside individual facts, the High Court 
steered a common course to effect a remand. In 
the circumstances, we feel that it was a possible 
view which the High Court could have taken but 
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this view put settlement of the dispute beyond 
sight. Here the High Court seems to have erred in 
not, at least, restricting the terms of the remand. 
Persons who had not gone before the High Court 
in writ petitions need not have been given relief. 
The remand should have been confined to the 
interests of those who were the objector writ peti- 
tioners before the High Court. There should not 
have been a remand as wholesome as it is. The 
declaration under Sec.6 should have been allowed 
to besustained pertaining to land in other than the 
land of the writ petitioners, and so far as the writ 
petitioners are concerned, their cases individually 
on both aspects need to have been seen by the 
High Courtitself. And delay, ifany, in the facts and 
circumstances of each case, in approaching the 
High Court could have hada determinative effect. 
20. Instantly the Notification under Sec.4 is couched 
in terms that land is required to be taken over by 
the Government for a public purpose,"that is, for 
the Bihar Finance Service Housing Construction 
Co-operative Society, on the cost of Society. Though 
Sec.4 above-quoted requires the appropriate 
government to notify its intention to acquire land 
which is needed or is likely to be needed for any 
public purpose, it nowhere makes it incumbent at 
that stage to specify as to whether the public 
purpose would be achieved by some activity of the 
government or would it be passed over to a com- 
pany. Now here the intention of the government, 
as expressed, was to achieve the public purpose for 
providing the Society, at the cost of the Society, 
land for its avowed purposes. The interested per- 
sons moving objections under Sec.5-A were made 
alive to the nature of the acquisition. Finally while 
issuing Sec.6 notification, declaration was made 
to acquire land for the same public purpose. This 
declaration was in consonance with sub-section 
(1) of Sec.6 as substitutedly applicable in Bihar, 
which is as follows: 
“(1) Subject to the provisions of Part VII of the 
Act, where the appropriate Government is 
satisfied after considering the Collector's 
report, if any, under the proviso to sub-sec.(2) 
of Sec.5-A or the Collector is satisfied after 
hearing the objection, if any, under Sec.5-A, 
particular land is needed for a public purpose, 
or for Company, a declaration shall be made by 
the appropriate Governmentor the Collector, 
as the case may be, to that effect in writing: 
Provided that no such declaration shall be 
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made unless the compensation to be awarded 
for such property is to be paid by the Company 
or wholly or partly out of the Consolidated 
Fund of the State or some fund controlled or 
managed by a local authority.” 
21. Now here the distinction is made between a 
public purpose and a purpose for the company. 
The acquisition of land for a company is in sub- 
stance for a public purpose as all those activities 
mentioned in Sec.40such as constructing dwelling 
houses and providing amenities for the benefits of 
workmen employed by it and construction ofsome 
work for public utility etc., serve the public pur- 
pose. The acquisition for the company and the 
purpose for it, can well be investigated under 
Sec.5-A or Sec.40, necessarily after the notifica- 
tion under Sec.4. Reference may usefully be made 
to Babu Barkya Thakur v. State of Bombay (now 
Maharashtra) and others, A.I.R. 1960 S.C. 1203. It 
was the conceded case before the High Court that 
there could be no acquisition for the respondent- 
Society without provisions of Sec.40 of the Act 
being involved and complied with. In Babu Barkya’s 
case, Supra too, this Court has taken the view that 
as provided in Sec.39, the machinery of the Land 
Acquisition Act beginning with Sec.6 and ending 
with Sec.37 shall not be put into operation unless 
two conditions precedent are fulfilled, namely, (i) 
the previous consent of the appropriate govern- 
ment has been obtained and (ii) an agreement in 
terms of Sec.41 has been executed by the Com- 
pany. Such consent could be given if it was satis- 
fied on the report of the enquiry envisaged by 
Sec.5-A(2) or enquiry held under Sec.40itself that 
the purpose of the acquisition is for purposes as 
envisaged in Sec.40. In this state of law, the pleasct 
up on behalf of the appellants that when their 
society could not be treated either as a private or 
a government company, was no company at all so 
as to remain bound to comply with Chapter VII of 
the Act, is of no substance. The Society as a 
company is bound to satisfy the requirements of 
Sec.40 before taking aid of Secs.6 to 37 of the Act 
to promote its needed acquisition. 
22. Having thus clarified the law governing the 
field, we would open doors for streams of equities 
and discretions to enter in the exercise of power by 
the High Court under Art.226 of the Constitution. 
As observed earlier, we are of the view that the 
High Court should not have upsct the notification 
under Sec.6 of the Act as a whole and should have 
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individualised justice vis-a-vis each writ petitioner 
before it, having regard to the equities interplay- 
ing in each case and to the regulation of its discre- 
tion keeping in view host of other factors which 
weigh with the High Court todeny, grant or mould 
relief even when illegalities in procedure keep 
Staring. Thus for the view afore-expressed, we 
allow this appeal, set aside the impugned order of 
the High Court and remit all these matters back to 
it with the request that though it may take them up 
as a batch, it may give individual attention to each 
case, view the illegalities pointed by the writ peti- 
tioner in its right perspective having regard to the 
time factor and confine the relief, if due, to him 
separately. We shall not be taken to have con- 
trolled the discretion of the High Court in admini- 
Stering individualised justice and amongst others 
it may, with the cooperation of Society and of the 
State Government, as also the writ petitioners 
examine the possibility of an equitable solutionso 
that the fist of law and the discretion of the Court 
do not hurt unbearably. We thus remit the matters 
to the High Court without any order as to costs. 


B.S. 


Appeal allowed 


IN THE SUPREME COURT OF INDIA. 
Present: Ahmadi and Venkatachala, JJ. 
S.L.P.(Civil) No.10301 of 1993 19th August, 1993. 


Subodh Kumar Gupta ... Petitioner 


v. 
Shrikant Gupta and others ... Respondents. 
Civil Procedure Code (Vof 1908), Sec.20(c) - Cause 
of action - Firm carrying on business at Mandsaur - 
Father and sons partners - Head Office situate at 
Bombay - Plaintiff, a partner shifting to Chandigarh 
- Branch Office of firm situate at Chandigarh - 
Agreement to dissolve firm executed at Bhilai - Suit 
fordissolution offirm and rendition of accounts filed 
in Chandigarh - Maintainability. 

On the averments in the plaint taking at their face 
value, the case set up by the plaintiff is that after 
his father left Mandsaur, his two brothers joined 
hands, manipulated the accounts and siphoned 
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hereinbefore. They need not be reiterated here. 
17.So far as the apology contained in para.3 of the 
second respondent’s further affidavit is concemed, 
it may firstly be mentioned that it is not Teally an 
unconditional apology though it purports to say 
so. While tendering unconditional apology in para3, 
the second respondent has tried to defend his 
action in the subsequent paragraphs. Secondly, 
even if we construe para.3 as tendering an uncon- 
ditional apology, we are not inclined to accept the 
same having regard to the conduct of the respon- 
dent which we have adverted to hereinbefore with 
reference to the order of this Court and the report 
of the Recéiver. Accordingly, we reject the apol- 
ogy tendered in para.3 of the further affidavit. 
18: For the above reasons, we hold the second 
respondent guilty of Contempt of this Court. Having 
regard to the facts and circumstances of this case, 
we impose a sentence of one month’s imprison- 
ment in addition to a fine of Rs.2,000 upon the 
second respondent. The fineshall be paid into this 
Court within two weeks from today, in default 
thereof the second respondent shall undergo a 
further imprisonment of two weeks. The second 
respondent shall also pay the costs of the respon- 
dents in.this contempt case which are assessed at 
Rs.5,000 within two weeks from today. In case of 
failure, the respondents are free to execute this 
order as a decree of court and recover the same 
from the respondents. Mr.H.N.Bhan, who is pres- 
entin the court, be taken into custody forthwith to 
undergo the sentence of imprisonment. 


B.S. Petitions allowed. 


IN THE SUPREME COURT OF INDIA. 


Present: Lalit Mohan Sharma, CJ., B.P-Jeevan 
Reddy and Dr.A.S.Anand, JJ. 


C.A.No.406 of 1993 3rd February, 1993. 
P.Murugesan and others .--Appellants 
v. 

State of Tamil Naduandothers ...Respondents. 


(A) Madras Corporation Engineering Service Rules 
((1969) (as amended in 1990) - Prescription ofratio 
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of 3:1 between degree-holders and diploma-holders 
in matter of promotion to category of Assistant 
Executive Engineers - If permissible. 
The rule-making authority may be of the opinion 
having regard to the efficiency of administration 
and other relevant circumstances that while it is 
not necessary to bar the diploma-holders from 
promotion altogether, their chances of promo- 
tion should be restricted. On principle, there is no 
basis for the contention that only two options are 
open to a rule-making authority either bar the 
diploma-holders altogether or allow them unre- 
stricted promotion on par with the graduates. The 
question still remains whether itis not permissible 
to the rule-making authority, if it thinks it neces- 
sary in the interests of administration to limit the 
promotional chances of non-graduate to one, out 
of four vacancies, on the basis of academic quali- 
fication. In the light of the Constitution Bench 
decision in State of Jammu and Kashmir v,. Triloki 
Nath Khora, (1974)1 S.C.R. 771, it cannot be said 
that it is not permissible. [Paras. 14 & 17] 
(B) Madras City Municipal Corporation Act (IV of 
1919), Sec.87 - Madras Corporation Engineering 
Service Rules amended in 1990 prescribing ratio of 
3:1 between graduate engineers and diploma-hold- 
ers engineers in respect of promotion to category of 
Assistant Executive Engineers - Vacancies which 
arose three months prior to date of commencement 
of amendment - How to be filled, whether according 
to unamended rules or according to amended rules. 
In the opinion of the court, Sec.87 does not indi- 
cate and manifest the concern of the legislature 
that the vacancies occurring in the Corporation 
Service should not be kept unfiled for a period of 
more than three months. Sub-sec.(3) which pro- 
vides for the consequence of default on the part of 
the council to abide by Sub-sec.(1) emphasises the 
concern of the legislature. So also does Sub-sec.(2). 
Sub-sec.(4) says that if there is going to be any 
delay or of a suitable or qualified person is not 
available the council may appoint a person on 
temporary basis. The said provision is, therefore, 
analogous to and, indeed more specific than Rule 
4of the Andhra Pradesh Registration and Subor- 
dinate Service Rules. Accordingly, it must be held 
that the vacancies occurring prior to three months 
before the date of commencement of the 
impugned amendment ought to have been filed in 
accordance ‘with the rule then obtaining. 

[Para. 27] 
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Cases referred to: 

State of Jammu and Kashmir v. Triloki Nath Khosa, 
(1974)1 S.C.R.,771. (Para. 11] 

State of Mysore v. P.Narasing Rao, (1968)1 S.C.R. 
407: A.LR. 1968 S.C. 349: 1968 Lab.I.C. 360: 1968 
S.C.D. 99: (1968)1 S.C.W.R. 663: (1968)1 S.CJ. 
863: 14 Law Rep. 494: (1968)2 Lab. L-J. 120: (1968)2 
S.C.A. 103: 17 Fac.L.R. 179. [Para. 13] 

Union of India v. Dr.(Mrs.)S.D.Kohli, A.I.R. 4973 
S.C. 811: 1973 Lab.I.C. 423: (1973)3 S.C.C. 592: 
1973 S.C.C. (Lab.) 136: (1973)1 Ser.L.R. 1234. 
[Para. 13] 

Roshan Lal Tandon v. Union of India, A.I.R. 1967 
S.C. 52. [Para. 13] 

Marvyn v. Collector of Bombay, A.I.R. 1967 S.C. 52: 
(1966)2 S.C.A. 169: (1967)1 S.C.J. 574: (1967)1 
Lab.L.J. 749: l'I Law Rep. 870: (1966)3 S.C.R. 600: 
15 Fac.L.R. 226. [Para. 13] 

Roop Chand Adlakha v. D.DA., (1988)3 S.C.R. 
(Supp.) 253: JT 1988(4) S.C. 114. [Para. 14] 
Mohammad Shujat Ali v. Union of India, (1975) 1 
S.C.R. 449; ALR. 1974 S.C. 1631: 1974 Lab.L.C. 
1103: 1974 S.C.C. (Lab.) 454: (1974)2 Ser.L.R. 
508. [Para. 15] 

B.S. Vadera v. Union of India, A.I.R. 1969 S.C. 118: 
(1970)1 Lab.LJ. 499. (Para. 16] 


Shamkant Narayan Deshpande v. Maharashtra. 


Industrial Development Corporation, JT 1992 S.C. 
(Supp.) 166: 1992 (2) Scale 857. [Para. 18] 
H.C.Sharma v. Municipal Corporation of Delhi, 
(1983)3 S.C.R. 372. [Para. 18] 

Punjab State Electricity Board v. Ravinder Kumar 
Sharma, JT 1986 S.C. 743: (1987)1 S.C.R. 72. 
[Para. 18] 

N.Abdul Basheer v. K.K. Kaninakaran, JT 1989 (2) 
S.C. 449:(1989)3 S.C.R. 201. [Para. 20] 
Rangaiah v. Srinivasa Rao, (1983)3 S.C.C. 284. 
[Paras, 25, 27] i 
P.Ganeshwar Rao v. State of A.P., JT 1988(3) S.C. 
570: 1988 S.C.C. (Supp.) 740. [Para. 25] 
P.Mahendran v. State of Karnataka, JT 1989(4) 
S.C. 459: (1990)1 S.C.C. 411. [Para. 25] 

Devin Katti v. Karnataka Public Service Commis- 
sion, (1990)3 S.C.C. 157. [Para. 25} 

The Judgment of the Court was delivered by 
B.P.Jeevan Reddy, J.: Heard the counsel ior the 
parties. Leave granted. 

2. The dispute is between the degree-holders and 
the diploma-holders in the engineering service 
under the Madras Municipal Corporation. 

3. The Corporation of Madras is governed by the 


Madras City Municipal Corporation Act, 1919. It 
employs a good number of engineers in connec- 
tion with the discharge of its duties. Till 1965, 
there was only one category of supervisors. 
Recruitment to this category was by direct recruit- , 
ment of graduate engineers as well as by promo- 
tion from the lower category of overseers. 
Diploma-holders were not eligible for direct 
appointment as supervisors; they were first 
appointed to the category of overseers and then 
promoted as supervisors. The category above the 
supervisors was that ofassistant engineers. Super- 
visors, whether directly recruited (graduates) or 
promotees (diploma-holders) were required to 
put in 20 years service in the category of supervi- 
sors to become eligible for promotion to the cate- 
gory of assistant engineers. No distinction was 
made as between the degree holders (graduates) 
and diploma-holders in the matter of promotion 
or in the matter of eligibility criteria. 

4. In the year 1965, say the appellants (who arc all 
graduate engineers), the Corporation resolved 
(on 7.8.1965) to follow the rule in vogue in State 
Government service and apply the ratio of 3:1 
between graduates and diploma-holders ın the 
matter of promotion to the category of assistant 
engineers. The respondents who are all diploma- 
holders, deny that any such resolution was passed. 
According to them it was only a recommendation 
of the Ad hoc Committee constituted by the Cor- 
poration and that the said recommendation was 
never accepted as such by the Corporation. The 
respondents rely upon the Division Bench judg- 
ment dated 21.12.89 in Writ Appeal No.990 of 
1984 etc. holding that no such ratio was actually 
enforced in the Corporation Enginecring Service. 
Be that as it may, some time prior to 1969, the Act 
was amended empowering the Government to 
frame rules regulating the recruitment and condi- 
tions of service of the employees of the Corpora- 
tion, In exercise of the said power, the Govern- 
ment of Tamil Nadu framed rules called Madras 
Corporation Engineering Service Rules (contained 
in G.O.Ms.No.31, RDLA, dated 7.1.1969). These 
tules applied only to Class 1A, 1B and class IT of 
enginecring services under the Corporation and 
not to other posts. The post of assistant cngincer 
was in category IIT in class-IJ. Recruitment to this 
category was by (a) direct recruitment, (b) promo- 
tion from the category of supervisors, and (c) by 
appointment on deputation from the 


[1993 - 


nj 


Government department. Sò far as promotion is 
concemed, a distinction was made as between 
degree-holders and diploma-holders. The gradu- 
atesupervisors were required to putin a minimum 
of five years service in the category of supervisors 
for becoming eligible for promotion whereas the 
diploma-holder-supervisors were required to put 
ina minimumservice of ten years as supervisors to 
become eligible forsuch promotion. At about this 
time, a practice developed whereunder graduate- 
supervisors were referred to as junior engineers. 
The diploma-holder-supervisors (who are neces- 
sarily promotees in the category of supervisors) 
continued to be referred to as supervisors. 

5. In the year 1978 the Government of Tamil Nadu 
altered the designations of the categories relevant 


before us by G.O.Ms.No.954, dated 2.6.1978. Para- . 


2 of the G.O. stated that the diploma-holder- 
supervisors shall be designated as junior engi- 
neers while the degree-holder-supervisors (who 
had come to be known as junior engineers mean- 
while) would be designated as assistant engineers. 
Consequently the erstwhile post of assistant engi- 
neer was re-designated as assistant executive engi- 
neer. By G.O.Ms.No.907, dated 20.5.1981, this 
change in designation was given effect to and 
incorporated in the Statutory Rules issued in 1969 
(Madras Corporation Engineering Servicc Rules). 
6. The recruitment and conditions of service of 
assistant enginccrs and juniors (formerly known 
together as Supervisors) were governed by the 
bylaws made by the Corporation. In the matter of 
pay scalcs (00, a distinction was being maintained 
between graduates and diploma-holders even when 
they were in thesamce category of Supervisors. The 
pay scale admissible to the category of Supervisors 
was 325-650 but the graduates were given a higher 
Start their initial pay was fixed at 400. No such 
treatment was given to the diploma-holdcrs. 
According to the appellants there was yet another 
distinction from 1972 onwards; the pay-scalcs 
prescribed for the diploma-holdcr-engincers werc 
different as per the particulars mentioned in para 
33 of the S.L.P. They point out that in the counter 
filed to the special leave petition, the respondents 
have not denied the said averment; they merely 
stated in para 20) of their counter that the “allega- 
tions in paragraphs 33 to 36 are of no avail to the 
peuitioner.” 

7. Whether in pursuance of the resolution of 1965 
or otherwise, certain promotions were made to 
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the category of assistant executive engincers, in 
the year 1978, applying the ratio of 3:1 as between 
praduate-engineers and diploma-holder-engineers. 
We may refer to these two categories hereinafter 
as assistant engineers and junior engincers, since 
that was the designation given to them by 
G.O.Ms.No.954, dated 2.6.1978. The said promo- 
tions were questioned by diploma-holders in a 
batch of writ petitions (2810 of 1978 etc.) in the 
Madras High Court. It was dismissed by a learned 
Single Judge. On appeal, however, a Division 
Bench of that court held (judgment dated 21.12.1989 
in Writ Appeal No.990 of 1984 ctc.) that inasmuch 
as the Statutory Rules framed in 1969 did not 
provide for any such ratio, it is not open to the 
Corporation to.prescribe such a ratio by a mere 
resolution or by an executive order. Accordingly, 
the Division Bench quashed the said promotions. 
Aspecial leave petition preferred against the said 
judgment in this Court was dismissed on 25.1.1990. 
It is then that the Government of Tamil Nadu 
stepped in and amended the 1969 Rules providing 
for the said ratio of 3:1 by way of G.O.Ms.No. 138, 
Municipal Administration and Water Supply, dated 
9th February, 1990. So far as relevant hercin, the 
said G.O. prescribed the “ration of 3:1 between 
the degree holders and diploma-holders” in the 
matter of promotion to the assistant executive 
engineers. It was further provided that a junior 
engincer (diploma-holder) who acquired an engi- 
neering degree or its equivalent during his service 
as junior cnginecr will be eligible for appointinent 
as assistant cxeculive engineer if hc puts in three 
years of service in the Corporation Engincering 
Subordinate Service after obtaining the engineer- 


ing degree or its equivalent. The result of this , 


amendment was that a two-fold distinction came 
to be madc between graduates and diploma-hold- 
ers in the matter of promotion to the post of 
assistant excculive engineers. In addition to the 
hitherto existing distinction in the matter ol length 
of qualifying period of service (10 years for 
diploma-holcrsjunior enginecrs as against 5 years 
for degrec-nolders/assistant engineers), the new 
restriction imposed by the said amendment was 
that the diploma-holders junior engineers werc 
restricted toonly oncout of four posts of assistant 
excculive cngineers; the remaining three were 
reserved for graduate/assistant engineers. (Of 
course, according to the appellant sucha ratio was 
in vogue as a matter of fact since 1965. The 
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respondents deny this assertion. Be that as it may, 
the ratio or quota, as it may be called was statuto- 
rily imposed by the said amendment.) 

& The validity of the 1990 amendments, in par- 
ticular the introduction of ratio of 3:1 was ques- 
tioned by diploma-holders in ‘the Madras High 
Court in a batch of writ petitions being Writ 
Petition No.2943 of 1990 etc. A learned Single 
‘Judge dismissed: the batch by his judgment and 
order, dated 21.3.1991, upholding the validity of 
the said ratio. On appeal, a Division Bench took a 


+ 'còntráry view and quashed the amendment intro- 


ducing the ratio of 3:1. In this appeal, the correct- 
ness of the-view taken by the Division Bench is 
called in question,: 
9. Mr.M.K.Ramamurthy, learned counsel for the 
appellants submitted that classification on the 
basis of academic qualifications is a well accepted 
basis for the purpose of promotion and that the 
Division Bench of the Madras High Court was in 
error in holding otherwise. He submitted that 
assistant engineers and junior engineers consti- 
tuted different categories though performing similar 
functions and discharging similar responsibilities. 
Their pay-scales were different at any rate from 
1972. Even earlier, the pay fixation formula was 
different in the case of graduates. Even the Statu- 
tory Rules of 1969 made a distinction between the 
two categories inasmuch as while only five years’ 
qualifying service was prescribed for graduates, 
ten years qualifying service was prescribed for 
diploma-holders. In such a situation imposing an 
additional restriction upon the promotional chances 
of diploma holders by the impugned amendment 
is neither incompetent nor can it be characterised 
as discriminatory. He submitted that right from 
` 4972 onwards, a clear distinction was being 
observed between the graduates and diploma- 
holders and that the impugned amendment is but 
another step in the same process. 
10. On the other hand the learned counsel for the 
respondents-diploma-holders submitted that 
whether graduates or diploma-holders, they were 
all in the category ofsupervisors till the year 1981. 
‘Fhere was only one category of supervisors to 
which graduates were appointed by direct recruit- 
mentand diploma-holders by promotion from the 
lower category of overseers. They performed iden- 
tical functions and discharged identical responsi- 
bilities. They were inter-transferable. On some 
occasions, graduates (assistant engineers) were 
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posted to assist a diploma holder (junior engi- 

neer) in discharging certain duties. Even after 

1978 when the graduates-supervisors were desig- 

nated as assistant engineers and diploma-holders- 

supervisors were designated as junior engineers, 
the same situation continued. In such a situation 
prescription of a quota as between them for pro- 
motion to the higher category is discriminatory 
and is violative of Arts.14 and 16 of the Constitu- 
tion. Learned counselsubmitted that in any event 
once the diploma-holders were required to put in 
ten years service (as against five years service in 
the case of graduates) in the category of supervi- 
sors for becoming eligible for promotion as assis- 
tant executive engineers, the eligible graduates 

and the eligible diploma-holders became equals in 

all respects. No distinction is permissible thereaf- 

ter in the matter of and for the purpose of promo- 

tion. Creating such a distinction, imposing a dis- 

ability upon the diploma-holders, is not only 

unjust and inequitable, it is also a clear case of 

hostile discrimination. Lastly, and alternatively 

counsel submitted that the vacancies which arose 

prior to the coming into force of the impugned 

amendment, at any rate, should be filled up in 

accordance with the unamended Rules. It is pointed 

out that the impugned amendment is only per- 

spectives in operation. Se¢.87 of the Act is relied 

upon in this behalf. 

11. Itis true that theory of classification should not 

be carried too far lest it may subvert, perhaps 

submerge, the precious ‘guarantee of equality, as 

pointed out by Chandrachud, J. in State of Jammu 

and Kashmir v. Triloki Nath Khosa, (1974)1S.C.R. 

771. Minute and micro-cosmic classification should 

not be permitted nor should the court counte- 

nance “mini classifications based on micro dis- , 
tinctions”, as pointed out by Krishna lyer,J. in the 

same case. Looked at from this broad angle, it may 

appear there is some force in what the respon- 

dents contend viz., that once the graduate engi- 

neers and diploma-holder-engineers constitute 
one class, perform same duties and discharge same - 
responsibilities placing a restriction on the 
diploma holders alone (limiting their chances of 
promotion to one out of four promotions, as has 
been done by the impugned Amendment) is not 
justified but this may be a too simplistic way of 
lookingat the issue. We cannot fail to take note of 
the fact that right from 1974 ce., since the decision 
of the Constitution Bench in Triloki Nath Khosa 
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this Court has been holding uniformly that even 
where direct recruits and promotees are inte- 
grated into.a common class, they could for pur- 
poses of promotion to the highest cadre be classified 
on the basis of educational qualifications. 
12. In the Kashmir Engineering Service, the post 
of assistant engineer could be filled both by direct 
recruitment as well as by promotion. There were 
degree-holders and also diploma-holders in the 
category. By the Kashmir Civil Service (Revised 
Pay) Rules, 1968, it was provided that a diploma- 
holder-assistant engineer shall not cross the stage 
‘ ofRs.610in thescale of Rs.300-30-54-EB-35-610- 
EB-35-750, which was the scale applicable to 
assistant engineers. In 1970, Jammu and Kashmir 
Engineering (Gazetted) Service Recruitment Rules, 
1970 were issued providing that the post of execu- 
tive engineer (the next higher post) shall be filled 
only by promotion form among the assistant engi- 
neers, who possessed a bachelor’s degree in engi- 
neering or ‘its equivalent qualification provided 
they have putinseven years service in the assistant 
engineer's category. Assistant engineers who were 
not degree-holders were thus barred from promo- 
tion to the category of executive engineers. Both 
the rules, namely, 1968 Pay Rules and 1970 
Recruitment Rules were questioned by diploma- 
holders in the J. & K. High Court. Though a 
learned single Judge dismissed the writ petition, 
his judgment was reversed in appeal by the Divi- 
sion Bench. The Division Bench was of the opin- 
ion that where the employees were grouped 
together and integrated into one unil without ref- 
erence to their qualification, they form a single 
class in spite of initial disparity in the matter of 
their educational qualifications and that no dis- 
crimination, is permissible to be made between 
them on the basis of such qualification. On appeal 
this Court reversed the Judgment of Division Bench. 
Two judgments were delivered, one by Chandra- 
chud J. on behalf of himself, AN.Ray, C.J. and 
D.G.Palekar, J., and the other by Krishna lyer, J. 
for himself and Bhagwati, J. Chandrachud J. while 
affirming the principle that a classification must 
be truly founded on substantial differences which 
distinguished persons grouped together from those 
left out-of the group and that such differential 
attributes must bear a just and rational relation to 
the object sought to be achieved, stated the scope 
of the Judicial scrutiny in such matters in the 
following words: 


_ “Judicial scrutiny can therefore extend only to 
the consideration whether the classification 
rests on a reasonable basis whether it bears 
nexus with the object in view. It cannot extent 
to embarking upon a nice or mathematical 
evaluation of the basis of classification, for 
were such an inquiry permissible it would be 
open to the courts to substitute their own 
judgment for that ofthe legislature or the rule- 
making authority on the need to classify or the 
desirability of achieving a particular object.” 

13. The learned Judge held that Judged from the 
above stand-point it was impossible to accept the 
proposition that the classification of Assistant 
Engineers into Degree-Holders and Diploma- 
holders rests on any unreal or unreasonable basis. 
They accepted the plea that the said classification 
was brought with a view to achieving administra- 
tive efficiency in the Engineering services. The 
higher academic qualifications, the learned Judge 


held, is at least presumptive evidence of a higher 


mental equipment. The learned Judge said “what 
is relevant is that the object to be achieved here is 
nota mere presence for an indiscriminate imposi- 
tion of inequalities and the classification cannot 
be characterized as arbitrary or absurd. That is the 
farthes that judicial scrutiny can extend.” The 
learned Judge referred to the earlier decision of 
this Court in State of Mysore v. P.Narasing Rao, 
(1968)1 S.C.R. 407: ALR. 1968 S.C. 349: 1968 
Lab.LC. 360: 1968 S.C.D. 99: (1968)1 S.C.W.R. 
663: (1968)1 S.C.J. 863: 14 Law Rep.494: (1968)2 
Lab.LJ. 120: (1968)2 S.C.A. 103: 17 Fac.L.R. 179 
and the Union of India y. Dr.(Mrs.)S.D.Kohli, ALR. 
1973 S.C. 811: 1973 Lab.L.C. 423: (1973)3 S.C.C. 
592: 1973 S.C.C. (Lab.) 136: (1973)1 Ser.L.R. 
1234 to demonstrate that a distinction made on 
the basis of academic qualifications was always 
upheld by this Court. Indeed, in the latter case, the 
relevant rule required that a professor of orthopedics 
must have a post-graduate degree in the particular 
speciality. It was as a relevant requirement. The 
learned Judge then explained the decision in Roshan 
Lal Tandon v. Union of India, A.LR. 1967 S.C. 52 
(upon which substantial reliance was placed by the 
respondents in that case) as an authority certainly 
for the proposition that “no discrimination could 
be made between promotees and direct recruits by 
reference tothe source from which they were 
drawn” but that it does not bar a classification 
based upon academic qualification. In the words 
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of the Chandrachud,J. “Roshanlal Tandon’s case, 
ALR. 1967 S.C. 52, is thus no authority for the 
proposition that if direct recruits and promotees 
are integrated into one class, they cannot be clas- 
sified for purposes of promotion on a basis other 
than the one that they were drawn from different 
sources.” Having thus distinguished Roshanlal 
Tandon s case, A.I.R. 1967 S.C. 52 and Marvyn v. 
Collector of Bombay, A.I.R. 1967 S.C. 52: (1966}2 
S.C.A. 169: (1967)1 S.C.J. 574: (1967)1 Lab.LJ. 
749: 11 Law Rep. 870: (1966)3 S.C:R. 600: 15 
Fac.L.R. 226, the learned Judge concluded: 
“We are therefore of the opinion that though 
persons appointed directly and by promotion 
were integrated into a common class of Assis- 
tant Engineers, they could, for purposes of 
‘promotion to the cadre of Executive Engi- 
neers, be classified on the basis of educational 
qualifications. The rule providing that gradu- 
ates shall be eligible for such promotion to the 
exclusion of diploma-holders does not violate 
Arts.14and 16 of the Constitution and must be 
upheld.” 
14. This decision clearly supports the appellants’ 
contention and goes to sustain the validity of the 
impugned amendment. If the diploma-holders can 
be barred altogether from promotion, itis difficult 
to appreciate how and why is the rule making 
authority precluded from restricting the promo- 
tion. The Rule making authority may be of the 
opinion, having regard to the efficiency of the 
administration and other relevant circumstances 
that while it is not necessary 10 bar the diploma- 
halders from promotion altogether, their chances 
of promoticn should be restricted. On principle, 
there is no basis for the contention that only two 
options arc open toa rule making authority either 
bar the diploma-holders altogether or allow them 
unrestricted promotion on par with the graduates. 
This aspect had been cmphasized by Venkatachaliah, 
J. in Roop Chand Adlakha v. D.DA., (1988)3 
S.C.R. (Supp.) 253: JT 1988(4) S.C. 114, in the 
following words: 
“If Diptoma-Holders, of course on the justifi- 
cation of the job-requirements and in the inter- 
estof maintaining a certain quality oftechnical 
expertise in the cadre could validly be excluded 
from the cligibility for promotion to the higher 
cadre, it docs not necessarily follow as an inevi- 
table corollary that the choice of the recruit- 
ment policy is limited only to two choices, 
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namely either to consider them “eligible” or 
“not eligible. State. consistent with the 
requirements of the promotional-posts as and 
ìn the interest ofthe efficiency of the service, is 
not precluded form conferring eligibility on 
Diploma-Holders conditioning it by other 
requirements which may, as here, include cer- 
tain quantum of service-experience. In the 
present case, cligibility-determination was made 
by a cumulative-criterion of a certain educa- 
tional qualification plus a particular quantum 
of service experience. It cannot, in our opin- 
ion, be said, as postulated by the High Court, 
that the choice of the State was either to recog- 
nise Diploma-Holders as “eligible” for pro- 
motion or wholly exclude them as “not-eli- 
gible”. 

15. Counsel for the respondents however placed 

strong reliance upon certain observations made 

by Bhagwati, J. in Mohammad Shujat Ali v. Union 

of India, (1975)1 S.C.R. 449: ALR. 1974 S.C. 1631: 

1974 Lab.I.C. 1103: 1974 S.C.C. (Lab.) 454: (1974)2 

Ser.L.R. 508. After referring to the facts ofand the 

principles enunciated in 7.N.Khosa the learned 

Judge made the following observations: 

“But where praduates and non-graduatcs are 
both regarded as fit and, therefore, eligible for 
promotion, it is difficult to sec how, consis- 
tently with the claim for equal opportunity, 
any differentiation can be made between them 
by laying down a quota of promotion for cach 
and giving preferential treatment to graduates 
over non-graduaics in the matter of fixation of 
such quota. The result of fixation of quota of 
promotion for each of the two categories of 
supervisors, would be that when a vacancy 
arises in the postof Assistant Engineer, which, 
according to the quota is reserved for graduate 
supervisors, a non- graduate supervisor cannol 
be promoted to that vacancy, even il he is 
senior to all other graduate supervisors and 
more Suitable than they. His opportunity for 
promotion would be limited only to vacancies 
available for non-graduate supervisors. That 
would clearly amount to denial of cqual 
opportunity to him.” f 

16. On the basis of the above observations it is 

argued that once the diploma-holders are also 

held eligible for promotion, it is not permissible 
for the rule-making authority to make any distinc- 
tion between graduates and diploma-holders. We 
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cannot agree. As a matter of fact, this Court in 
Mohammad Shujat Ali case, (1975)1 S.C.R. 449: 
ALR. 1974 S.C. 1631: 1974 Lab.I.C. 1103: 1974 
S.C.C. (Lab.) 454: (1974)2 Ser:L.R. 508, upheld 
the validity of the Andhra Pradesh rule which 
madea distinction between the graduate supervi- 
sors and non-graduate supervisors in the matter of 
promotion to the higher the higher categories on 
the ground that in the erstwhile States of Andhra 
and Hyderabad graduate supervisors were always 
treated as distinct from the non-graduate supervi- 
sors, their pay scales were different; they were 
never really integrated into oneclass and graduate 
supervisors were called Junior Engineers. Accord- 
ingly, it was held that reducing the chances of 
promotion of non-graduate supervisors vis-a-vis 
graduate supervisors was not discriminatory. (As 
we shall presently point out, the factual situation 
in Madras Corporation Engineering Service is 
similar). The observations quoted above cannot 
be read in isolation nor can they be read as running 
counter to the ratio of T.N. Khosa. Both decisions 
were rendered by Constitution Benches. In any 
event, the facts and circumstances of the case 
before us are akin to those in Shujat Ali. Secondly, 
as explained hereinbefore there would be no jus- 
tification in principle for holding that the rule- 
making authority has only two options namely 
either to bar the diploma-holders altogether from 
promotion or to allow them equal opportunity 
with the graduate cngineers in the matter of pro- 
motion. It must be remembered that the power of 
rule-making under the proviso to Art.309 has 
been held to be legislative in character. BS. Vadera 
v. Union of India, A.I.R. 1969 S.C. 118: (1970)1 
Lab.L.J. 499. If so, the test is whether such a 
restrictive view is permissible vis-a-vis a legisla- 
ture. If not, it is equally impermissible in the case 
of the rule-making authority under the proviso to 
Art.309. The only test that such a rule has to pass 
is that of Arts.14 and 16 and to that aspect we may 
turn now. 

17. The facts of this case, narrated hereinbefore, 
clearly disclose that long prior to the impugned 
amendment, a clear distinction was being main- 
tained between these two categories. The 1969 
Rules, as originally issued, prescribed a five years’ 
qualifying service for graduate engineers while 
prescribing ten years’ qualifying service for 
diploma-holders, though earlier it was twenty years 
for both uniformly. No one ever questioned it. The 
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graduates were designated as assistant engineers 
while Supervisors were designated as junior engi- 
neers in the year 1978. This distinctive designa- 
tions were recognised by and incorporated into 
the Statutory Rules (1969 Rules) in the year 1981. 
No grievance was made on that count. Even when 
both of them were in the same pay scale, the 
graduates were being givena higher start at Rs.400 
straightway, while no such benefit was given to a 
promotee. Further from 1972 onwards, it appears, 
their very pay-scales were different. It is thus clear 
that though they belonged to one class they repre- 
sented two different categories, while it is true, 
they performed similar duties and discharged similar 
responsibilities. It is asserted by the respondent’s 
counsel that there is also a common seniority list, 
but this fact is denied by the appellant. According 
to them, there were two separate seniority lists till 


. 1979 and that when in 1979 a single seniority list 


was prepared, it was objected to by the praduates. 
Be that as it may, the question still remains whether 
it is not permissible to the rule-making authority, 
if it thinks it necessary in the interests of admini- 
stration to limit the promotional chances of non- 
graduates to one out of four vacancies, on the basis 
of academic qualification. In the light of the 
Constitution Bench decision Triloki Nath Khosa, 
(1974)1 S.C.R. 771, we cannot say that it is not 
permissible. 

18. In Shamkant Narayan Deshpande v. Mahar- 
ashtra Industrial Development Corporation and 
another, JT 1992 S.C. (Supp.) 166: 1992 (2) Scale 
857, a Bench consisting of P.B.Sawant and G.N.Ray, 
JJ. took the same view as we do in this case. We 
also agree with the basis upon which the learned 
Judges distinguished the decision in H.C.Sharma 
y. Municipal Corporation of Delhi and others, (1983)3 
S.C.R. 372. 

19. The learned counsel for the respondents relied 
upon the decision in Punjab State Electricity Board 
and another y. Ravinder Kumar Sharma and others, 
JT 1986 S.C. 743: (1987)1 S.C.R. 72, a decision 
rendered by a Bench comprising A.P.Sen and 
B.C.Ray, JJ. The category of line-men in the serv- 
ice of the Punjab State Electricity Board com- 
prised both diploma-holders and others who may 
be referred to as non-diploma-holders. They con- 
Stituted one single category having a common 
seniority list. By means of the Rules issuéd under 
the proviso to Art.309, a quota was prescribed for 
diploma-holders, the result of which was that 


12 The Madras Law Journal Reports (Supreme Court) 


diploma-holders who were far junior to the non- 
diploma holders were promoted ignoring the non- 
diploma-holders. The rule was held to be bad by 
the learned Subordinate Judge, Patiala. On 
appeal, the Additional District Judge, Patiala 
affirmed the judgment. It was affirmed by the High 
Court as well. The matter was brought to this 
Court. This Court affirmed the judgment of the 
High Court. A perusal of the judgment shows that 
the attention of the Bench was not drawn either to 
T.N.Khosa or to other decisions. Reference was 
made only to the observations in Shujat Ali case, 
(1975)1 S.C.R. 449: ALR. 1974 S.C. 1631: 1974 
Lab.LC. 1103: 1974 S.C.C. (Lab.) 454: (1974)2 
Ser.L.R. 508, quoted hereinbefore and it was held 
that the distinction made between the diploma- 
holders and non-diploma-holders was discrimina- 
tory and bad. Apart from the distinction on facts 
and between that case and the case before us, it is 
evident that non-consideration of the 7.N.Khosa 
and other decisions relevant under the subject has 
led to the laying down of a proposition which 
seems to run counter to 7.N.Khosa. With great 
respect to the learned Judges who decided that 
case, we are unable to accept the broad proposi- 
tion flowing from the case. 
20. The counsel for the respondents then relied 
upon N.Abdul Basheer and others v. KK 
Karunakaran and others, JT 1989 (2) S.C. 
449:(1989)3 S.C.R. 201, a decision of a Bench of 
three learned Judges. On an examination of the 
facts of that case, it was held by Pathak, C.J. 
speaking for the Bench, that the history of the 
evolution of the Kerala Excise and Prohibition 
Subordinate Service does not show that the gradu- 
ates and non-graduates were treated as two sepa- 
rate categories. The following observations bring 
out the factual position found in that case. 
“The history has varied with the circumstances 
prevailing before and after the reorganisation 
of the State on 1st November, 1956, Originally 
when more emphasis was laid on the induction 
of graduates, the ratio of graduate to non- 
graduate officers was maintained at 3:1. But 
from 9th September, 1974 the ratio was changed 
inversely to 1:3. More non-graduates were now 
inducted into the Service. The trend shows, if 
anything, that it ran in favour of absorbing 
more non-graduates. The conditions pertain- 
ing to the service, and respecting which the 
constitution of the service varied from time to 
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time, showed fluctuations. A consistent or 
coherent policy in favour of graduates was 
absent. This is not a case where the cadre of 
officers was kept in two separate divisions. It 
was a single cadre and they were all equal 
members ofit. There is no evidence that gradu- 
ate Preventive Officers enjoyed higher pay 
than non-graduate Preventive Officers. The 
High Court has noted that the nature of the 
duties of Preventive Officers whether gradu- 
ate or non-graduate was identical, and both 
were put to field work. Non-graduate Preven- 
tive Officers were regarded as competent as 
graduate Preventive Officers. There is no evi- 
dence of any special responsibility being vested 
in graduate Preventive Officers. Once they 
were promoted as Excise Inspectors there was 
no distinction between graduate and non-gradu- 
ate Excise Inspectors.” 
21. It is thus clear that the facts of that case were: 
entirely different and it is those facts which influ- 
enced the decision holding that no distinction can 
be made between graduates and non-graduatcs 
inspectors in the matter of promotion. The said 
decision, however, cannot be read as containing 
any proposition contrary to T.N.Khosa. We are, 
therefore, of the opinion that the principle of the 
said decision cannot help the respondents. So far 
as the factual situation is concerned, the facts of 
the case before us do show, as discussed hercinbe- 
fore, that since 1969 the graduate supervisors and 
non-graduate supervisors were treated differently 
in the matter of pay, designation and in the matter 
of promotion though they were discharging iden- 
tical functions and duties. 
22. It may also be noticed in this connection that in 
the government service, the ratio of3:1 as between 
graduates and diploma-holders has been in vogue 
since prior to 1965 and the corporation has been 
trying to implement the said ratio in its service 
too. 
23. Another argument urged by the learned coun- 
sel for the respondents is that by prescribing a 
longer qualifying period of service for diploma- 
holders, they have been equated with the gradu- 
ates and that thereafter no further distinction is 
permissible. We cannot agree. The distinction 
aforesaid was also in the matter of promotion and 
not for any other purpose. If that distinction is not 
discrimination, it is difficult to see how and why 
another distinction now created (quota rule) is 
a 
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discriminatory. Suppose, if these two requirements 
(ie. longer qualifying service and quota rule) had 
been introduced at the same time, there could 
have been no room for the present argument. The 
rule would have been good. How does it become 
bad, ifthey are introduced at different times? Both 
relate to their eligibility and chances of promo- 
tion. To wit; the basic question is if they can be 
barred altogether from promotion, as held in 
T.N.Khosa, why can’t their chances of promotion 
be restricted, curtailed or hedged in. 
24. Sri Thyagarajan, learned counsel for respon- 
dents 3 to 8 (diploma-holders) raised an alterna- 
tive contention based under Sec.87 of the Madras 
City Municipal Corporation Act. Sec.87 reads as 
follows: 
“87. Time within which vacancy in certain posts 
must be filled up: (1) If a vacancy occurs in any 
office included in (**) Class I-B or Class II or 
any new office in Class I-B or Class II is created, 
the council shall within three months appoint 
any qualified and suitable person to hold such 
office. 
(2) If the State Government refuse to confirm 
the appointment so made, the council shall 
appoint some other qualified and suitable person 
within forty-five days from the receipt of order 
refusing confirmation. i 
(3) In default of any appointment being made 
in accordance with sub-sec.(1) or sub-sec.(2), 
as the case may be, the State Government may 
appoint a person whoin their opinion is quali- 
fied and suitable to hold the office and such 
person shall be deemed to have been appointed 
by the council. 
(4) Pending an appointment under sub-sec.(1) 
or sub-sec.(2), the council may appoint a per- 
sonto hold the office temporarily and assign to 
him such salary as it may think fit; 
Provided always that the salary so assigned 
shall not exceed the maximum fixed by the 
State Government by rules in respect of the 
office.” 
25. The contention of the learned counsel is this: 
sub-sec.(1) of Sec.87 obligates the council to fill 
up a vacancy with three months of occurrence ofa 
vacancy by a qualified and suitable person. Sub- 
sec.(3) provides the consequence of the default of 
the council in making an appointment within the 
time prescribed by sub-sec.(1). In such eventuality 
the State Government becomes entitled to 


SC3 


appointa person, who in their opinion is qualified 
and suitable for such office and the person so 
appointed shall be deemed to have been appointed 
by the council. Sub-sec.(4) empowers the council 
to make a temporary appointment pending an 
appointment under sub-sec.(1) or sub-sec. (2). Sub- 
sec.(2) says that if the State Government refuses 
to confirm the appointment made by the council 
under sub-sec.(1) the council shall have to 
appoint some other qualified and suitable person 
within forty-five days from the date of receipt of 
the order of the Government refusing confirma- 
tion). The counsel contends that in view of thesaid 
provision, the vacancies which arose three months 
prior to the date of the commencement of the 
impugned amendment should be filled according 
to the unamended rules, i.e. without reference to 
the quota. He relies upon the decisions of this 
Court in Rangaiah v. Srinivasa Rao, (1983)3 S.C.C. 
284, P.Ganeshwar Rao v. State of A.P., JT 1988(3) 
S.C. 570: 1988 S.C.C. (Supp.) 740, P.Mahendran 
and others v. State of Karnataka and others, JT 
1989(4) S.C. 459: (1990)1 S.C.C. 411 and Devin 
Katti and others v. Karnataka Public Service Com- 
mission and others, (1990)3 S.C.C. 157. 

26. On the other hand, the learned counsel for the 
appellant submits firstly, that this argument was 
not raised before the High Court and should not 
be allowed to be raised at this stage for the first 
time, secondly, he says Sec.87 is not mandatory but 
only directory. The learned counsel also argues 
that in pursuance of the judgment of the learned 
single Judge dated 21.3.1991 (upholding the valid- 
ity of the impugned amendment and giving certain 
directions in the matter of making promotions to 
the post of assistant executive engineer) and also 
because stay was refused by the Division Bench of 
High Court in the writ appeals preferred against 
the said judgment, the Corporation promoted 
thirty degree-holders including six appellants on 
5.6.1991. In fact, it is stated, by an order dated 
30.4.1991, the Division Bench allowed the Corpo- 
ration to make promotions pending the writ 
appeals, of course, subject to the result of the writ 
appeals. It is submitted further that by another 
order passed in May, 1992, the Corporation pro- 
moted another twelve degrce-holders and three 
diploma-holders. It is also brought to our notice 
that in the Special Leave Petition preferred against 
the judgment of the Division Bench, thjs.Court 
stayed the reversion of the appellants/petitioners 
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by its order dated 14.9.1992. It is submitted thatin 
the above circumstances a direction of the nature 
sought for by respondents 3 to 8 will mean the 
reversion of the appellants who have been pro- 
moted in pursuance of the order of the learned 
Single Judge. It is pointed out if this Court is 
upholding the impugned amendment, it would 
not be just to permit the reversion of degree- 
holders on the ground urged by the respondents 
for the first time in this appeal. 
27. In our opinion, Sec.87 does indicate and manifest 
the concern of the Legislature that the vacancies 
occurring in the Corporation Service should not 
be kept unfilled for a period of more than three 
months. Sub-sec.(3) which provides for the conse- 
quence of default on the part of the council to 
abide by sub-séc.(1) emphasises the concern of the 
Legislature. So also does sub-sec.(2), sub-sec.(4) 
says that if there’is going to be any delay or if a 
Suitable or qualified person is not available, the 
council may appoint a person on temporary basis. 
The said provision is, therefore, analogous to and 
indeed more specific than Rule 4 of the Andhra 
Pradesh Registration and Subordinate Service Rules 
considered in Rangaiah v. Srinivasa Rao, (1983)3 
S.C.C. 284. Accordingly, it must be held that the 
learned counsel for respondents 3 to 8 is right in 
his submission that the vacancies occurring prior 
to three months before the date of commence- 
ment of the impugned amendment ought to have 
been filed in accordance with the rule then obtain- 
ing. At the same time we cannot fail to recognise 
the force in the argument of the learned counsel 
for the appellants that the respondents not having 
raised the said contention in the High Court, ie., 
before the learned single Judge or the Division 
Bench should not be allowed to raise the same in 
this Court for the first time. Ona balancing of the 
contending equities, we are of the opinion that the 
following direction would be the appropriate one 
in the particular facts and circumstances of this 
case. The direction is this: 
The Corporation shall ascertain the vacancies 
in the category of Assistant Executive Engi- 
neers, that have arisen three months prior to 
the coming into force of the impugned amend- 
ment (introducing the quota of 3:1 as between 
degree-holders and diploma-holders) and shall 
work out the vacancies which would have gone 
to the diploma-holders if unamended Rules 
had been followed. The Corporation shall also 
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ascertain which of the diploma-holders would 
have been promoted in those vacancies. Such 
diploma-holders will be promoted in the 
vacancies that may be existing as on today and 
those that may arise in future. Until these 
diploma-holders are so promoted to the cate- 
gory of Assistant Executive Engineers, no 
degree-holders shall be promoted. After these 
diploma-holders are so promoted and thereaf- 
ter, it is obvious the amended Rules shall be 
applied and followed. It is further directed that 
as and when a diploma-holder is promoted in 
pursuance of this direction, his promotion shall 
be given effect to from the date he ought to 
have been promoted. Such diploma-holder- 
promotees shall be entitled to the benefit of 
seniority and pay-fixation flowing from such 
retrospective promotions, but they shall not 
be entitled to the arrears of difference in salary 
for the period they have not actually worked as 
Assistant Executive Engineers. 
28. For the reasons recorded herein above the 
appeal is allowed subject to the direction made in 
the preceding paragraph. The Order of the Divi- 
sion Bench of the Madras High Court in Writ 
Appeal No.518 of 1981 is set aside. There shall be 
no orders to costs. 


B.S. ~-- Appealallowed subject to directions. 


IN THE SUPREME COURT OF INDIA. 


Present: K Jayachandra Reddy and 
B.P.Jeevan Reddy, JJ. 
C.A.Nos.636-37 of 1993 16th February, 1993. 
Industrial Finance Corporation and others 
-Appellants 
V. 
Official Liquidator, High Court, Calcutta and 
another etc. etc. ... Respondents. 


(A) Practice and procedure - Court auction sale - 
Terms of sale notice - Procedure to be followed in 


respect of. 
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While this Court agrces thai there is no standard 
or uniform pattern to be followed in respect to the 
terms of the sale notice issued by the court, it 
would be appropriate for the court to adopt such 
procedure as would avoid a situation where the 
court is put to the task of negotiating the terms of 
sale with the parties. That would be consistent 
with the dignity of the court. It would also give 
room for avoidable criticism and comment. It 
would have been better if the sale notice itself had 
prescribed the number of instalments which would 
be granted to the purchaser, besides other terms 
and conditions and then invited offers on that 
basis. Alternately, the court could have invited the 
offers subject to such conditions as the offers may 
prescribe and then have them evaluated by a quali- 
fied person and select the most appropriate one. If 
none of them are found acceptable and ifthe court 
thought it appropriate, it could also allow the 
bidders to submit devised offers and than have 
them evaluated. These are not the only two meth- 
ods. There may be others. The court’s object is 
only to emphasise. That any method devised should 
be such as to obviate the necessity or occasion for 
the court to negotiate the terms and conditions of 
sale with the party or parties. [Para. 11] 
(B) Practice and procedure - Court auction sale - 
Sale notice prescribing that sale price may be paid by 
instalments as would be fixed by High Court - 
Supreme Court, if can modify number of instal- 
ments, in appeal. 
The sale notice itselfstated that ‘the balance amount 
of the sale price may be paid by instalments as 
would be fixed by the Hon’ble Court, Calcutta, i.e., 
deferred payment of instalment, will be consid- 
ered’. What the High Court of Calcutta could do 
equally be done by this Court sitting in appeal. 
[Para. 12] 
The Judgment of the Court was delivered by 
Jeevan Reddy, J.: Heard the counsel for the parties. 
Leave granted in both the $.L.Ps. We shall first 
deal with the appeal arising from S.L.P.(C) No5377 
of 1992. 
2. The appeal is directed against the order dated 
4.3.1992 passed by a Division Bench of the Cal- 
cutta High Court modifying its earlier order of 
November 13, 1990. The controversy in this 
appeal pertains to the terms of sale of the assets of 
acompanyin liquidation. A few facts are necessary 
to be stated to appreciate the controversy. 
3. Neptune Paper Mills (N.P.M.) was directed to 


the wound-up by the Company Courton August 4, 
1987. The Official Liquidator took possession of 
the assets of the company under the orders of the 
Court. N.P.M. had borrowed huge amounts from 
several financial institutions including Industrial 
Finance Corporation of India, I.CI.C.I., W.B.LD.C. 
and I.D.B.I. on security of its assets. In view of the 
default committed by it in repayment, the finan- 
cial institutions (F.Is.) recalled their loans in April, 
1988 with the result all the loans in their entirety 
became due at once. On August 8, 1988 the F.Is. 
were granted leave to file a suit under Sec.466 of 
the Companies Act. A suit was filed by them in 
September, 1990 in the Calcutta High Court wherein 
a direction was given to the official liquidator to 
function as a receiver too. 
4. In January 1990, the company court directed the 
sale of the assets of the company in liquidation. 
Before making the said order the court had 
obtained a valuation of the said assets. The valu- 
ation was at Rs.4 crores. Sale notices were pub- 
lished from time to time in response to which 
certain offers were received, the highest of them 
being Rs.6.90 crores. For one or the other reason, 
no offer was accepted and sale notice published 
again. It would be appropriate at this stage to 
notice the terms ofthesale notice, which led to the 
sale iri favour of the respondent, Buxa Holdings 
Limited, since renamed as Kanoi Agrotech Lim- 
ited (hereinafter referred to as “Buxa’”). The sale 
notice published in the newspaper “The Hindu” 
dated 10th April, 1990 reads as follows: 
“Public Notices 
Sale Notice Sale Notice Sale Notice 
In the matter of 
Neptune Paper Mills Ltd. (in liquidation) 
That in terms of the order of the Hon’ble High 
Court, Calcutta, dated 3.4.1990 take notice the 
sale of the abovenamed company as going 
- concern and “as is where is and whatever there 
is basis” will be held at 2.00 p.m. on 17.4.1990 
in the open Court of the Hon'ble Company 
Judge, High Court, Calcutta. The bids of such 
sale will be started from 6.99 crores. The suc- 
cessful bidders must deposit 10% of his/their 
bids in the Court at the time of sale. The 
balance amount of the sale price may be paid 
by instalments as would be fixed by the Hon’ble 
Court, Calcutta, ie. deferred payments of 
instalments will be considered. The purchaser 
shall have to enter into an agreement or 
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memorandum of understanding with the 
employees union in the same line with which 
has already been entered into with one of the 
bidders in court. . 
The bidder may have inspection of the assets of 
the company on applications to the Official 
Liquidator before the sale of date. Terms and 
conditions along with the list of assets will be 
available at the office of the undersigned dur- 
ing the office hours. 

Official Liquidator, 

High Court, Calcutta. 

Dated the 10th April, 1990.” 

5. The significant thing to notice is that the sale 
notice did not specify the number of instalments 
nor did it specify the period within which the 
entire consideration was to be remitted. All that it 
stated was that, (1) the said company in liquida- 
tion will be sold as a going concern on “as it where 
is and whatever there is basis”, (2) the bids will 
start from 6.90 crores, (3) the successful bidder 
must deposit 10% of his bid at the time of the sale, 
(4) the balance amount of the sale price may be 
paid by instalments as would be fixed by the Hon’ble 
Court, Calcutta, ie, deferred payment of instal- 
ments will be considered, and (5) the purchaser 
shall have to enter into an agreement and under- 
standing with the employees’ union on the same 
lines as has been entered into previously by one of 
the bidders. In pursuance of the said sale notice, 
certain offers were received including the one of 
Buxa. Its offer was a in sum of Rs.6 crores subject 
to certain terms and conditions stipulated therein. 
In short, it proposed to pay the said amount in 
instalments @ Rs.45 lakhs per annum with a 
moratorium of one year immediately following 
the confirmation of sale. When the matter was 
taken up by the learned Company Judge on 17th 
September, 1990, only two parties remained in the 
field. They were asked to raise their bids. Buxa 
raised its offer to Rs.8 crores, the higher of the 
two. The learned Judge accepted its offer subject 
to the condition that the balance consideration 
(after deducting 10% earnest money which was to 
be deposited immediately) shail be paid in instal- 
ments prescribed by him. The learned Judge 
directed that for the first two years following tne 
sale, Rs.60 lakhs shall be paid each year. Thereaf- 
ter, half-ycarly instalments of Rs.30 lakhs shall be 
paid until the entire earnest money is paid off. No 
interest was stipulated. It was provided that on 
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default of payment in anyone instalment yearly or 
half-yearly, the official liquidator shall forthwith 
take possession of the assets and the earnest money 
paid shall stand forfeited. Certain other condi- 
tions were also stipulated but it is not necessary to 
notice them for the purpose of this appeal. 
6. Complaining that the terms settled by the learned 
Company Judge were too liberal to the purchaser 
and prejudicial to the interest of the F.Is. an 
appeal was preferred by them before the Division 
Bench. On a consideration of relevant circum- 
stances, the Division Bench came to the opinion 
that it would not be appropriate for it to set aside 
the sale, and that no useful purpose will be served 
by postponing the sale of the assets any further. At 
the same time, it was of the opinion that some 
more safeguards should be provided to protect the 
interest of the F.Is. Accordingly, it effected the 
following modifications in the terms of sale; (i) 
The balance consideration, namely Rs.7 crores, 20 
lakhs (the earnest money of Rs.80 lakhs was 
already deposited) shall be paid in the following 
manner, for the first two years, the instalments 
payable each year shall be Rs.60 lakhs; thereafter 
half-yearly instalments in a sum of Rs.40 lakhs 
each shall be paid till the entire consideration is 
paid off. The first instalment shall be paid by 10th 
June, 1993 and the last instalment by 30th June, 
2000 A.D. (ii) In case of default in payment of any 
one instalment, the official liquidator shall be 
entitled to take possession of the assets sold. In 
such an eventuality the entire earnest money and 
other instalments paid till then shall stand for- 
feited, (iii) Buxa shall provide a revolving bank 
guarantee in favour of the official liquidator fora 
sum of Rs.60 lakhs tillall the instalments are paid. 
The bank guarantee shall be furnished within 
three weeks from the date of the order and shall be 
kept alive till the entire consideration is paid off. 
It is not necessary to notice the other terms and 
conditions. This orderwas made on November 13, 
1990. 
7. Aggrieved by the order of the Division Bench, 
F.Is. approached this Court by way of a Spccial 
Leave Petition (S.L.P.No.14929 of 1990), which 
was disposed ofon 19.11.1990 under the following 
order: 
“Taken on Board on being mentioned. We 
have heard Mr.Gopal Subramaniam for the 
petitioner and counsel for the respondents. 
Weare of the view that some of the allegations 


1] 
which Mr.Subramaniam makes can appropri- 
ately dealt with by the High Court in the case, 
the High Court is moved again but at present 
we do not think it would be advisable to inter- 
fere with the order of the High Court. We 
gather today is fixed as the date of which the 
possession of property would be transferred 
from the official liquidator to the purchaser. 
To secure the interest of the Financial Institu- 
tions the petitioner we are of the view that 
until the High Court makes its order the pur- 
chaser shall be taken to be the receiver and 
shall be accountable to be a receiver.” 

8. Accordingly, the Financial Institutions filed an 

application before the Division Bench requesting 

it to reconsider its order. In this application, the 

F.Is. prayed that the order dated 13th November, 

1990 be recalled, the sale in favour of Buxa be set 

aside or in the alternative Buxa be directed to 

deposit the entire balance consideration of Rs.7.2 
crores at once. It was submitted by the F.Is. that 
the company in liquidation has been directed to be 
sold by the company court free from all encum- 
brances, that the financial institutions have a charge 
for Rs.8 crores on the assets of the company in 
liquidation and that granting a period of 10 years 
for paying the balance consideration in instal- 
ments is highly prejudicial to the interest of the 

F.Is. Not taking adequate security from Buxa for 

proper payments of balance consideration, it was 

submitted was also prejudicial to their interest. At 

the time of arguments, however, their counsel did 

not press the request for setting aside the sale. His 

main submission was that Buxa be directed to pay 
the entire balance consideration immediately and 
that till the payment is made, it should be directed 
to furnish a bank guarantee besides interest @ 

15% per annum. Alternately, it was submitted 

that the number of instalments granted be 

reduced sharply with a provision for interest thereon. 

The Division Bench disposed of the said applica- 

tion by its order dated 20.2.1992. It held that, (1) 

the FIs. (secured creditors) by their acts and conduct 

have come within the winding up and, therefore, 
the assertion of their right as secured creditors 
outside winding up: proceedings cannot be 
accepted or sustained at that stage. (2) The pur- 
chaser Buxa has taken possessicn of the assets 
sold, has re-employed the workmen after entering 
into an understanding with them and has also 
invested substantial amounts in recommencing 
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the production in the factory. (3) In the above 
circumstances, the F.Is. cannot insist upon repay- 
ment of the entire money due to them under the , 
deeds of hypothecation executed by the company 
in liquidation. (4) The only question that survives 
for consideration is whether the time for making - 
the payment shoul be curtailed and whether some 
interest should be directed to be paid by the pur- 
chaser. The application was disposed of with the 
following directions: 
(a) The purchaser (Buxa) shall pay in the year 
1992 a sum of Rs.80 lakhs in six bi-monthly 
instalments payable on the last day of Febru- 
ary, April, June, August, October and Decem- 
ber. 
(b) In the year 1993, the sum payable shall be 
Rs.85 lakhs. In 1994, it shall be Rs.90 lakhs and 
in 1995, Rs.95 lakhs. In the year 1996 and 
thereafter, the annual amount payable shall be 
Rs.one crore till the entire consideration is 
paid off. 
(c) The revolving bank guarantee shall be equal 
to theamount payable in each of thesaid years. 
(d) Along with the last instalment, the pur- 
chaser shall pay a lump sum of Rs.25 lakhs as 
and by way of interest. 
(e) The purchaser shall not encumber, alien- 
ate or transfer assets purchased by him so long 
as the entire consideration is not paid. This 
-does not, however, prevent it from raising monies 
by hypothecation, mortgage or by creating charge 
on the said assets. 
(f) In default of payment in any two of the 
bi-monthly instalments, the Official Liquida- 
tor shall take possession of the assets sold and 
all the amounts paid till then shall stand for- 
feited. 
9. A few other directions were made which, not 
being relevant herein, need not be noticed. 
10. In this appeal, it is contended by Sri Salve, 
learned counsel for the appellants that the proce- 
dure followed by the High Court for selling the 
assets of the company in liquidation is not fairand 
proper and that it has caused grave prejudice to 
the interest of financial institutions. Hesubmitted 
that by granting such liberal instalments, the “present 
price” of the assets sold is not more than Rs.4 
crores, whereas the total amount due to the finan- 
cial institutions is more than Rs. 12’ crores., He 
submitted that either the sale should be set aside 
and a fresh sale be held or the instalments 
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prescribed should be drastically reduced coupled 
with a provision for reasonable interest on the 
balance consideration. On the other hand, Sri 
P.Chidambaram, learned counsel for the purchaser 
submitted that it is not open to this Court at this 
stage to effect any modification in the terms of the 
sale. The purchaser in any eventis not agreeable to 
any further modification. If this Court proposes to 
effect any modification in the terms of sale, the 
purchaser should be left free to withdraw his offer 
and to walk out. The learned counsel submitted 
that Buxa’s offer of Rs.6 crores, which was ulti- 
mately raised to Rs.8 crores was subject to the 
conditions contained in its offer. True it is that 
Buxa accepted the terms and conditions stipu- 
lated by the Company Judge which were different 
from those stipulated by it. But this was by its 
consent. As a matter of fact, with a view to save its 
investment which it had already made by the date 
` of the judgment of the Division Bench, it even 
agreed to certain further modifications bemg made 
by the Division Bench on both the occasions. The 
purchaser is not now agreeable to any further 
modification since in such a case it would not be 
possible for it to run the industry or to pay the 
consideration. He submitted that the purchaser 
has invested huge sums of money and has 
re-employed almost all the workers and thatit isin 
a position to bear any further financial burden. 

11. Before we deal with the contentions urged by 
the learned counsel, we feel constrained to make 
certain observations with respect to the terms of 
thesale notice issued by the Court. Whileweagree 
that there is no standard or uniform pattern to be 
followed in respect to the terms of the sale notice 
issued by the court, itwould be appropriate for the 
court to adopt such procedure as would avoid a 
situation where the court is put to the task of 
negotiating the terms ofsale with the parties. That 
would not be consistent with the dignity of the 
court. It would also give room for avoidable criti- 
cism and comment. It would have been better if 
the sale notice itselfhad prescribed the number of 
instalments which would be granted to the pur- 
chaser, besides other terms and conditions and 
then invited offers on that basis. Alternately, the 
court could have invited the offers subject to such 
conditions as the offers may prescribe and then 
have them evaluated by a qualified person and 
select the most appropriate one. If none of them 
are found acceptable and if the court thought it 
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appropriate, it could also allow the bidders to 
submit revised offers and then have them evalu- 
ated. Weare not saying that these are the only two 
methods. There may be others. Our object is only 
to emphasise that any method devised should be 
such as to obviate the necessity or occasion for the 
court to negotiate the terms and conditions ofsale 
with the party or parties. The sale notice in this 
case merely stated that the balance consideration 
may be paid in instalments as would be fixed by the 
court. The number and duration of instalments 
and other allied terms like bank guarantee, nature 
and terms ofdefault clause, payment ofinterest on 
instalments were all left to be determined by the 
court. It is true that in this case the bid of Rs.6 
crores was got enhanced to Rs.8 crores, with lesser 
number of instalments than offered by the pur- 
chaser all as a result of persuasive efforts by the 
Company Judge. Evenso, it has given room for the 
argument that had it been known before hand that 
so instalments would be granted without 
stipulation of interest, several higher offers could 
have been received. 
12 We are not prepared to agree with 
Mr.Chidambaram, learned counsel for Buxa that 
this Court has no power at this stage to modify the 
number ofinstalments. Nor do wesee any basis for 
Bwa to take up the stand that either the existing 
, termsshould be affirmed by this Court or it should 
be allowed to walk out of the deal altogether with, 
its investment. This it cannot do for more than one 
reason. Firstly, the sale notice itself stated that 
‘the balance amount of the sale price may be paid 
by instalments as would be fixed by the Hon’ble 
Court, Calcutta, Łe., deferred payment of instal- 
ment, will be considered’. What the High Court of 
Calcutta could do equally be done by this Court 
sitting in appeal. Secondly, the purchaser had 
repeatedly submitted before the Calcutta High 
Court that it is prepared to abide by such condi- 
“tions as may be imposed by the court. We may 
refer to the stand taken by the counsel for the 
purchaser before the Division Bench as recorded 
in its order dated 13th November, 1990. It reads 
thus: “Mr.Mukherjee, learned Advocate appear- 
ing on behalf of the purchaser has submitted that 
the sale in this case was sale of assets of the Mill as 
a going concern and not merely sale as scrap. The 
Court had power to grant such instalments whether 
it was specifically provided in the terms and condi- 
tions as advertised or not. In this connection, he 
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has drawn our attention to Clause (10) of the 
Terms. He has submitted in the present case the 
court had granted such instalments for such 
period and onsuch terms after considering all the 
facts... (para.7). He has submitted that in any event 
if this Court is not inclined to approve the confir- 
mation of the sale on the terms and conditions as 
prescribed by the trial Court, it may allow such 
confirmation in favour ofhis clients to remain, but 
provide for some modification and/or addition to 


such terms and conditions if this Court thinks it fit ` 


and proper. In this context, he has submitted that 
so far as the instalments are concerned, the quan- 
tum may be increased so that all the instalments 
are paid by the year 2000 A.D. instead of 2002 A-D. 
as directed by the impugned order. So far as the 
guarantee is concerned, he has submitted that the 
court can provide for similar guarantee as pro- 
vided for in other cases for sale by court in case of 
default. He also submitted that it may be provided 
that the charge of the secured creditors be shifted 
to the sale proceeds and that the sale, which was 
free from encumbrances, should be subjected to 
this that his clients should approach the financial 
institutions for further financial help (para.8)..” 
Even before the second Division Bench which 
passed the impugned order, the purchaser did not 
take up the stand that the court bas no power to 
modify the terms and conditions of sale. All that 
_ itscounsel submitted was that having regard to the 
facts and circumstances of the case, the instal- 
ments should not be reduced. The impugned order 
records the contention of the purchaser's counsel 
in the following words: “It is submitted by 
Mr.Mukherjee, learned counsel for the purchaser 
that having regard to the commitments of the 
company and the fact that former employees have 
been re-employed and the company has to consis- 
tently run on a profitable basis, it would not be 
possible to reduce the instalments any further.” 
13. Having considered and takén into account all 
the relevant facts and circumstances of the case 
including the interest of the financial institutions, 
the interest of the workers who have since been 
re-employed by the purchaser and the fact that the 
purchaser has already invested substantial amount 
to revive the company, we are of the opinion that 
certain modifications should be made in the number 
of instalments in which the balance consideration 
shall be paid. But before we do so, we must refer to 
a particular fact which discloses the unfair 


conduct of the purchaser (Buxa). According to the 
impugned order the purchaser had to pay a sum of 
Rs.80 lakhs in the year 1992 in bi-monthly instal- 
ments. It paid onlya total sum of Rs.28 lakhs. The 
excuse now put forward for non-payment of the 
balance of Rs.52 lakhs is the order of ‘status quo’ 
passed by this Court. Having entertained the S.LP. 
filed by the financial institutions, this Court 
(K Jayachandra Reddy and late R.C.Patnaik, JJ.) 


passed the following order on 14.5.1992: 


“Heard both the parties. 

Status quo to be maintained. 

The second respondent in S.L.P.(C) No.5377 

of 1992 shall not encumber, alienate or trans- 

fer the assets of the company in liquidation 

purchased by him. Respondent No.2 shall, 

however, maintain accounts and, as and when 

required, produce the same before the Court. 

Post the matter before an appropriate Bench 

on 21.7.1992. 

Meanwhile, if the parties alone chose to file 

affidavits, they may file. 

As the matter before us is at an interlocutory 

stage, it need not be treated as part heard.” 
14 Jtis evident froma reading of the order that the 
order to maintain status quo did not and could 
never have meant stay of instalments payable by 
the purchaser in accordance with the impugned 
order. To say so would amount to placing a totally 
unreasonable and unwarranted interpretation upon 
the said order. It would be unfair above all. The 
purchaser has been put in possession of the assets 
purchased by him and no fetter whatsoever was 
ever placed by the said order upon his possession 
or enjoyment of the property by him. The idea 


‘behind the order was that the purchaser should 


not transfer, alienate or encumber assets pur- 
chased and that he should maintain the accounts 
and produce them before the court. The order 
directing that status quo to be maintained has to be 
understood in the said context. We must say that 
aftersomedebate. Mr.Chidambaram agreed fairly 
that his client’s interpretation of the said order 
was wrong, that he regrets his default and that he 
is prepared to pay the said amount of Rs.52 lakhs 
along with such interest as may be prescribed by 
this Court. It is directed that the purchaser shall 
pay thesaid amount of Rs.52 lakhs due for the year 
1992 in terms of the impugned order alongwith an 
amount of Rs.6 lakhs representing the interest on 
the said amount, consolidated, ie., a total of Rs.58 
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lakhs on or before 5th March, 1993. This payment 
Shall be in addition to such other amounts as may 
be payable in accordance with the impugned order 
as modified by us herein. 

15. Now coming to the modification of the terms 
imposed in the order under appeal, the only 
modification we wish to make is in the number of 
instalments. After the payment of the aforesaid 
Rs.52 lakhs due in the year 1992, the balance 
consideration will be Rs.5.80 crores. This amount 
Shall be paid in full by the end of the year 1996 in 
equal bi-monthly instalments. The instalments 
shall be payable by the last day of February, April, 
June, August, October and December in each 
year. This means that each instalments, excepting 
the last instalment shall be in asum of Rs.24,16,000. 
The last instalment shall be insuchsumas to make 
up the total shortfall payable on the date ie., 
Rs.20,16,000. There shall be no other modifica- 
tion in the terms and conditions prescribed in the 
order under appeal including those relating to 
default and interest. Having regard to the facts and 
circumstances of the case, there shall be no order 
as to costs. 

16. For the reasons given above, the appeal arising 
from S.L.P.(C) No.6736 of 1992 filed by the pur- 
chaser is dismissed. No costs. 


BS. Appeal by purchaser dismissed. 


IN THE SUPREME COURT OF INDIA. 
Present: Kuldip Singh and S.Mohan, JJ. 

Civil Appeal No.41260f 1991 26th February, 1993. 
Raymond Woollen MillsLimited ...Appellant 
MR-TP.Commission and another ... Respondents. 


Monopolies and Restrictive Trade Practices Act 
(LIV of 1969), Secs.2(o) (ii) and 33(f) - Restrictive 
trade practice - Price list issued by Mills indicating 

- rate per metre of each of the textile product manufac- 
tured without indicating that dealers could charge a 
price lower than those mentioned in the price list - If 
a restrictive trade practice covered by Sec.33(f). 
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It has to be carefully noted that Sec.33(1)(f) 
applies for the purposes of the Act. Therefore, it is 
not correct to contend that this is only for the 
purpose of registration of agreement. Exs.A-2 to 
A-5 are the copies of price list issued by the 
appellant. The dealers are required to display the 
price-list in their show rooms. In so far as it was 
admitted by the appellant that there are no sepa- 
rate lists for the Mill's own outlets and for the 
dealers. The price list indicate the rate per metre 
ofeach of the textile product manufactured. There 
is nothing to indicate that the dealers could charge 
a price lower than those mentioned in the price 
list. As rightly pointed out by the commission, 
there is not even an indication in the price list that 
the rates prescribed are the maximum recom- 
mended rates. In the absence of the same, the 
dealers could sell the products even at lower rates. 
This will encourage the consumers to ask any 
rebate in the rates indicated in the price list. The 
courtis in entire agreement with the finding of the 
commission that the situation would be fully cov- 
ered by clause (f). [Paras. 21, 22, 23 & 24] 
Cases referred to: 
Mahindra and Mahindra Limited v. Union of India, 
(1979)2 S.C.R. 1038. [Para. 12] 
Tata Engineering and Locomotive Company Lim- 
ited v. R.R.T.A., (1977)2 S.C.R. 685. [Para. 12] 
The Judgment of the Court was delivered by 
Mohan, J.: This is an appeal under Sec.55 of the _ 
Monopolies and Restrictive Trade Practices Act, 
1969 (hereinafter referred to as ‘the Act’) against 
the order passed by the Monopolies and Restric- 
tive Trade Practices Commission), New Delhi 
(hereinafter referred to as ‘the Commission’), being 
a ‘cease and desist’ order dated 3.5.1991 under 
Sec.37(1) of the Act. The short facts leading to this 
appeal are as under: 
On 10.2.1987, a notice of enquiry was issued 
suo motu by the commission inter alia alleging 
that the appellant was indulging in the trade 
practice of re-sale price maintenance by not 
mentioning in its price list that the prices lower 
than those prices may be charged. It amounted 


- to restrictive trade practices within the mean- 


ing of Sec.33(1)(f) of the Act. 
2. On 29.4.1987, an application was filed by the 
appellant for further and better particulars seek- 
ing directions from the Commission, requesting 
therein fora copy of the Preliminary Investigation 
Report. 
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3. On the same date, i.e., 29.4.1987, an order was 
passed by the Commission directing the Director- 
EEO A & R) to furnish to the appellant spe- 
~ie instances in support of the allegations in the 
notice of the enquiry. Accordingly, a copy of the 
Preliminary Investigation Report was furnished 
to the appellant. 
4. On 5.8.1987, a reply to the notice of enquiry was 
made by the appellant. 
5.On 7.10.1987, a rejoinder was filed by the Direc- 
tor General (I & R) along with an application 
under Regulation 74 of the Commission’s Regu- 
lation 1974 serving interrogatories upon the 
appellant. 
6. On 7.12.1987, an order was passed by the 
Commission upholding the objections raised by 
the appellant and modifying the interrogatories. 
7. On 21.4.1988, the appellant filed its affidavit in 
reply to the interrogatories., , 
8. On 22.4.1988, issues were duly framed by the 
Commission, Director General (I & R) did not 
produce any witness to prove, the allegation of 
re-sale price maintenance, but merely relied on 
the price list furnished by the appellant. 
9. On 3.8.1989, an affidavit of the Marketing 
Director of the appellant was filed rebutting the 
allegation of re-sale price maintenance and stat- 
ing that the price lists issued by the appellant were 
merely recommendatory in nature and to ensure 
that the dealers do not re-sell their products at 
prices higher than those mentioned in the price 
lists. It was further stated therein that the prices 
mentioned in the price lists. It was further stated 
therein that the prices mentioned in the price lists 
issued by the appellant are the maximum recom- 
mended prices and have always been understood 
by the dealers to be the maximum recommended 
prices. The retailers have, in fact, been selling at 
prices lower than the maximum recommended 
prices. these statements made by the witnesses of 
the appellant were not controverted by the Direc- 
tor General (I & R). 
10. On 3.5.1991, the impugned order was passed 
by the Commission inter alia holding that the 
appellant has been indulging in the restrictive 
trade practice of re-sale maintenance,and conse- 
quently passed a cease and resist order against the 
appellant. 
11. It is against this order the appellant has pre- 
ferred this appeal under Sec.55 of the Act. 
12. Mr.Ashok H.Desai, learned counsel for the 
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appellant would urge the following for our consid- 

eration: 
The definition of restrictive trade practice in 
Sec.2(0) of the Act “is a pragmatic and result- 
oriented definition”. The legality of an agree- 
ment or regulation does not depend upon 
whether or not it restrains competition, but 
the test is whether the restraint imposed is 
such as merely regulates and perhaps thereby 
promotes competition or whether it is such as 
may suppress or even destroy competition. In 
this connection, he places reliance on Tata 
Engineering and Locomotive Company Limited 
v. R.R.T.A., (1977)2 S.C.R. 685 at 694 and 
Mahindra and Mahindra Limited v. Union of 
India, (1979)2 S.C.R. 1038 at 1074. 

13. The Director General has to establish: _ 
(1) What facts are peculiar to the business to 
which the restraint is applied? 
(2) What was the condition before and after 
the restraint is imposed? 
(3) What is the nature of restraint and what is 
its actual and probable effect? 

14. From this point of view the Director General 


will have to establish each of these points. Only - 


when it is proved that there is a restrictive trade 


practice the burden shifts to the respondent to - 


prove that it is entitled to pass through the gate- 
ways set out in Sec.38(1) of the Act. 
15. In the present case, the notice of enquiry 
makes no allegation about the facts and features 
of the trade, about the nature of restraint and its 
impact on trade and why it is anti-competitive. 
The notice only sets out that there is a price list. 
There was no evidence led in by the Director 
General to the effect that the dealer used to sell 
the goods of the appellant below the price in the 
price list. In any event, the evidence clearly dem- 
onstrates that the dealers understood the price list 
to mean that the dealers could charge lower prices 
and in fact did charge lower prices. The competi- 
tion was not affected in any material degree and 
the gateway as under Sec.38(1)(h) of the Act was 
fully available. 
16. In order to appreciate the above submissions, 
it is necessary to look at the following provisions 
of the Act. 
17. Sec.2(0) of the Act defines restrictive trade. 
practice. It reads as under: 

“(o) “restrictive trade practice” means a trade 

practice which has, or may have, the €ffect of 
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preventing, distorting or restricting competi- 
tion in any manner and in particular. 

(i) Which tends to obstruct the flow of capital 
or resources into the stream of production, or 
(ii) Which tends to bring about manipulation 
of prices or conditions of delivery or to affect 
the flow of supplies in the market relating to 
goods or services in such manner as to impose 
on the consumers unjustified costs or restric- 
tions”. (emphasis supplied) 


18. This definition of restrictive trade practice is 


an 


exhaustive one and not an inclusive one. No 


doubt, this Court laid down in Tata Engineering 
and Locomotive Co. Ltd., (1977)2 S.C.R. 685, as 
follows: 


“The decision whether a trade practice is 
restrictive or not has to be arrived at by apply- 
ing the rule of reason and not on the doctrine 
that any restriction as to area or price will per 
se be a restrictive trade practice. Every trade 
agreement restrains or binds persons or places 
or prices. The question is whether the restraint 
is such as regulates and thereby promotes com- 
petition or whether it is such as may suppress 
or even destroy competition. To determine 
this question three matters are to be consid- 
ered. First, what facts are peculiar to the busi- 
ness to which the restraint is applied. Second, 
what was the condition before and after the 
restraint is imposed. Third, what is the nature 
of the restraint and what is its actual and prob- 
able effect.” 


19. The notite was issued to the appellant in the 
following terms: 


“The Commission has information that the 
respondent abovementioned, which manufac- 
tures and sells textile goods has been indulging 
in the following trade practices: 

(1) indulging in the trade practice of resale 
price maintenance by not mentioning in its 
price list prices lower than those prices may be 
charged; and 

(2) indulging in the trade practice of discrimi- 
natory pricing by offering varying rates of bonus 
linked with the quantity or material bought by 
dealers. 

It appears to the Commission that the above 
trade practices are restrictive trade practices 
within the meaning of clauses (f) and (e) of 
Sec.33(1) of the Monopolies and Restrictive 
Trade Practices Act, 1969. Further they have 


got the effect of manipulation of prices of 
textile goods in such a manner as to impose 
unjustified costs or restrictions on the con- 
sumers and thereby making them restrictive. 
trade practices within the meaning of Sec.2(o)tif) 
of the Monopolies and Restrictive Trade Prac- 
tices Act, 1969. 
And therefore, in exercise of the powers under 
Secs.10(a)(vi) and 37 of the M.R.T.P. Act, 
1969, the Commission has ordered that an 
enquiry be instituted against the respondent 
abovementioned at the Commission’s Office 
in New Delhi to enquire into as to whether: 
(a) the said trade practices are restrictive trade 
practices as alleged; and 
(b) the said restrictive trade practices are preju- 
dicial to public interest; 
And now therefore, a notice under Regulation 
58 of the M.R.T.P. Commission Regulations, 
1974 is hereby given to the respondent that if it 
wishes to be heard in the proceedings before 
this Commission it should file a reply 10 days 
before the date of hearing to the Notice of 
Enquiry and comply with the provisions of 
Regulations 11, 57, 65 and 67 copies of which 
are enclosed herewith for facility of reference, 
failing which the enquiry shall proceed ex parte 
in the absence of the respondent. 
It is further notified that the case shall come up 
before the Commission for a hearing on 
23.3.1987 at 11.00 A.M. 
Given under my hand and seal of the Commis- 
sion at New Delhi, this the 10th day of Febru- 
ary, 1987. 
By order of the Commission 
Sd./- 
(S.K Chattopadyay) 
Deputy Secretary” 
20. From this, it will be clear that what is alleged 
against is restrictive trade practice within the 
meaning of the above definition under Sec.2(0) (ii). 
Sec.33 deals with agreements relating to restric- 
tve trade practices. That inter alia says: 
“33. Registerable agreements relating to restric- 
tive trade practices: (1) Every agreement falling 
within one or more of the following categories 
shall be deemed, for the purposes of this Act, to 
be an agreement relating to restrictive trade 
practices and shall besubject to registration in 
accordance with the provisions of this Chap- 
ter, namely- 


1] 
(a) tO (C) oc. cose seee sene 


(f) any agreement to sell goods on condition 
that the prices to be charged on resale by the 
urchaser shall be the prices stipulated by the 
seller unless it is clearly stated that prices 
lower than those prices may be charged; 
(8) t0 (D) eee. sese see aves 
(Emphasis supplied) 
21. It has to be carefully noted that this section 
applies for the purposes of the Act. Therefore, it is 
not correct to contend that this is only for the 
purpose of registration of agreement. Exs.A-2 to 
A-5 are the copies of price list issued by the 
appellant. The dealers are required to display the 
price-list in their show rooms. In so far as it was 
admitted by the appellant that there are no sepa- 
rate lists for the Mill’s own outlets and for the 
dealers. The price lists indicate the rate per metre 
ofeach of the textile product manufactured. There 
is nothing to indicate that the dealers could charge 
a price lower than those mentioned in the price 
list. 
22. As rightly pointed out by the commission, 
there is not even an indication in the pricelist that 
the rates prescribed are the maximum recom- 
mended rates. In the absence of the same, the 
dealers could sell the products even at lower rates. 
This will encourage the consumers to ask any 
rebate in the rates indicated in the price list. 
23. The Commission observes as follows: 
“The object of clause (f) of Sec.33 is that when 
specified rates are mentioned in the price list 
issued by the manufacturer and the sale and 
purchase including resale of the products was 
governed by those rates, there should bea clear 
mention in the price list that the dealers can 
sell at prices lower than thoseshown therein so 
that the ultimate consumers may not be led or 
misled by the fact that the prices mentioned in . 
the price list arc final and not subjecttto nego-* 
tiation. In this view of the matter, the fact that 
in actual practice some of the retailers might 
have sold the products at prices lower than 
those mentioned in the price list would not be 
material and the situation would be fully cov- 
ered by clause (f).” 
24. We are in entire agreement with this finding. 
25. The submission of Mr.Desai relying on Tata 
Engineering and Locomotive Company Limited v. 
RRT.A., (1977)2 S-C.R? 685, that no evidence was 
lct inby the Director General cannot be accepted. 
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It is on the price list, without any indication as to 
the maximum price, the charge is made of viola- 
tion of restrictive trade practice under Sec.33(f) 
falling under Sec.2(0)(ii) of the Act. In such a case, 
we are unable to see as to why evidence is neces- 
sary. The whole case depends on the admitted 
price list issued by the appellant. The ruling of 
Tata Engineering and Locomotive Company Lim- 
ited v. R.R.T.A., (1977)2 S.C.R. 685, has no appli- 
cation to the facts of the present case because that 
was a case of distributorship where distributor 
takes care of the post sale service that is peculiar 
to the nature of the trade there, namely, the Loco- 
motives, which cannot be so in this case, the trade 
being of textile and nothing peculiar to this trade. 
26. Accordingly, we find no merit in the appeal 
which is hereby dismissed. However, there shall be 
no order as to costs. 


B.S. 


Appeal dismissed. 


IN THE SUPREME COURT OF INDIA. 
Present: Kuldip Singh and Jeevan Reddy, JJ. 


C.A.No.830 of 1993 2nd March, 1993. 


U.P.Financial Corporation ... Appellant 

Vv. 

M/s.Gem Cap (India) Private Limited and others 
... Respondents. 


Constitution of India (1950), Art.226 - Exercise of 
powers under - Admunistrative action on the part of 
authorities - Interference by High Court - Scope of 
- State Financial Corporation taking over a sick unit 
and recovering the amount due to it - High Court if 
can issue directions to the Corporation to restore 
back possession. 

In a matter between the Corporation and the 
debtor, writ court has no say except in two situ- 
ations; (1) where there is a statutory violation on 
the part of the Corporation, or (2) where the 
Corporation acts unfairly, Łe., unreasonably. Whilc 
the former does not present any difficulty, the 
latter needs a little reiteration of its prumary meaning, 
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What does acting unfairly or unreasonably mean. 
Does it mean that the High Court exercising its 
jurisdiction under Art.226 of the Constitution can 
sit as an appellate authority over the acts and 
deeds of the Corporation and seek to correct 
them? Surely, it cannot be; that is not the function 
of the High Court under Art.226. Doctrine of 
fairness evolved in administrative law was not 
supposed to convert the writ courts into appellate 
authorities over administrative authorities. The 
constraints-self-imposed undoubtedly-of writ 
jurisdiction still remain. Ignoring them would lead 
to confusion and uncertainty. The jurisdiction 
may become rudderless. The obligation to act 
fairly on the part of the administrative authorities 
was evolved to ensure the rule of law and to 
prevent failure of justice. This doctrine is comple- 
mentary to the principles of natural justice which 
the quasi judicial authorities are bound to observe. 
It is true that the distinction between a quasi 
judicial and the administrative action has become 
thin. Even so, the extent of judicial scrutiny/judi- 
cial review in the case of administrative action 
cannot be larger than in the case of quasi judicial 
action. If the High Court cannot sit as appellate 
authority over the decisions and orders of quasi 
judicial authorities, it follows equally that it can- 
not doso in the case ofadministrative authorities. 
In the matter of administrative action, it is well- 
known more than one choice is available to the 
administrative authorities; they have a certain 
amount of discretion available to them. They have 
a right to choose between more than one possible 
course of action upon which there is room for 
reasonable people to hold differing opinions as to 
which is to be preferred. The Court cannot substi- 
tute its judgment for the judgment of administra- 
tive authorities in such cases. Only when the ac- 
tion of the administrative authority is so unfair 
and unreasonable that no reasonable person would 
have taken that action, can the Court intervene. 
The power of the High Court while reviewing the 
administrative action is not that of an appellate 
court. The judgment under appeal precisely does 
that and for that reason is liable to be and is set 
aside. 

[Paras. 10, 11 & 12] 


Cascs referred to: 
A.K Kraipak v. Union of India, A.I.R. 1970 S.C. 
150: 1970J. and KL.R. 1. [Para. 11] Oo 
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Secretary of State for Education v. Tameside Metro- 
politan Borough Council, 1977 A.C. 1014. 
[Para. 11] p 
Associated Provincial Picture Houses Limithd x: 
Wednesbury Corporation, (1948)1 K.B. 223. 
[Para. 11] 
Mahesh Chandrav. Regional Manager, U.P. Finan- 
cial Corporation, (1992)2 J.T. 326. [Para. 13] 
The Judgment of the Court was delivered by 
Jeevan Reddy, J.: The appeal is directed against the 
judgment of a Division Bench of the Allahabad 
High Court allowing W.P.No.20544 of 1986 with 
certain directions. The first respondent-Gem Cap 
(India) Private Limited is a private limited com- 
pany. Second respondent is its Managing Direc- 
tor. At the request of the respondents, the appel- 
lant, U.P. Financial Corporation, sanctioned a 
loan of Rs.29.70 lakhs. The terms and conditions 
of loan and the manner of repayment of the loan 
are contained in the agreement and hypotheca- 
tion deeds executed in 1981. Suffice it to note that 
loan was repayable in certain specified instal- 
ments along with interest. A sum of Rs.26,29,578 
was released to the respondents. The first respon- 
dent went into production in December, 1982. 
Within a few months, ie. in March, 1983 its opera- 
tions ceased. By an order dated February 21, 1984 
the first respondent-unit was declared a sick unit. 
The respondents did not ‘make any repayment as 
stipulated in the agreement and hypothecation 
deed whereupon the Corporation took steps to 
take over the unit under Sec.29 of the State Finan- 
cial Corporations Act, 1951. for recovering an 
amount of Rs.38.57 lakhs due to it by that date- 
Vide notice dated July 10, 1984. Then started a 
series of writ petitions by the respondents, all 
designed to stall the appellant from taking over - 
and/or recovering the amount due to it. It is not 
necessary to trace the course of the several writ 
petitions except the one from which the present 
appeal arises. 
2. W.P.No.20544 of 1986 was filed questioning the ~ 
taking over of the first respondent-unit by the 
appellant-Corporation under Sec.29 of the Act 
and for a direction to the appellant to reschedule 
the repayment of debt in accordance with the 
earlier orders of the High Court. The writ petition 
has been allowed with the following directions: 
“(1) Having regard py i discussion made 
j above we direct t U.P. Financial, 
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Corporation: 
(i) to consider expeditiously the resolution 
dated 29.1.1986 aimed at the rehabilitation of 
the industrial concern in question in the light 
of the feasibility report of the U.P.Industrial 
Consultants Limited, the financial aid forth- 
coming from the Bank of Baroda and other 
financial institutions and the reports of the 
Managing Director of the Corporation dated 
18.12.1985 and 29.1.1986; 
(2) To restore back possession of the unit to - 
the petition No.1 forthwith. 
The notice dated 11.6.1986 issued by the Cor- 
poration under Sec.29 of the State Financial 
Corporation Act, 1951 shall, however, remain 
alive it being open to the Corporation to pro- 
ceed further in pursuance thereof in case the 
rehabilitation deal is given a fair trial but does 
not bear fruit. The petition is allowed accord- 
ingly with no order, however, as to costs”. 
3. With great respect to the learned Judges who 
allowed the writ petition we feel constrained tosay 
this: a reading of the judgment shows that they 
haye not kept in mind the well-recognised limita- 
tions of their jurisdiction under Art.226 of the 
Constitution. The judgmentas if they were sitting 
as an Appellate Authority over the appellant- 
Corporation. (sic.) Nota single provision oflaw is 
said to have been violated. The exclusive concern 
of the court appears to be to revive and resurrect 
the respondent-company, with the aid of public 
funds, without giving any thought to the interest of 
public financial institutions. The approach is: “the 
Corporation is supposed to act in the best interest 
of the industrial concern with the object primarily 
to promote and advance the industrial activity 
without, of course, undue involvement or risk of 
its financial commitments.....It needs no emphasis 
to say that the Corporation is conceived as Re- 
gional Development Bank with the principal ob- 
ject to accelerate the industrial growth in the State 
by providing financial assistance mainly to small 
and smaller of the medium scale industries. The 
approach has to be business like in conformity 
with the declared policy of the State Government. 
If the unit is potentially viable or such as may be 
capable of being rehabilitated, it would deserve 
being administered proper treatment and not lead 
to its liquidation”. Here was a company which 
drew substantia! public funds and became sick 
within three months ofits going into production. 
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One ofthe main reasons for its sickness appears to 
be the intercenine fight between the groups con- 
trolling of Company. The unit was closed. It was 
not paying a single pie in repayment of the loan- 
neither the principal nor the interest. Already a 
huge amount was due to the appellant. There was 
no prospect ofits recovery. And yet other financial 
corporations were being asked by the court, four 
years after its closure, to sink more money into the 
sick unit. Though a passing reference is made to 
the financial risk of appellant, this concern was 
not translated into appropriate directions. The 
Corporation was not allowed to sell the unit when 
it wanted to in 1984-85. Now, it is difficult to sell 
it, because it has been lying closed for about 8 years 
and more. The machinery must have become junk. 
While the Company could not be revived, the 
appellant-Corporation now stands to lose more 
than a crore of rupees-all public money- in this 
one instance. 
4. To continue the factual narration-against the 
judgment of the Allahabad High Court aforesaid 
(dated April 6, 1987), the appellant filed this 
appeal and on May 8, 1987 this Court while issuing 
notice on the SLP directed stay of operation of the 
judgment of the High Court. After the respon- 
dents filed a counter-affidavit this Court made the 
following order on September 18, 1987: 
“Stay made absolute with the direction that 
there shall be no sale of the industrial unit. 
Hearing expedited. To be heard alongwith Civil 
Appeal No.568 of 1987”. 
5. The S.L.P. could not be heard finally though it 
was posted for hearing on certain dates. On 
November 13, 1991, the counsel for the respon- 
dents made an offer which is recorded in the order 
of that date. It reads: 
“This matter is adjourned for 11.12.1991, 
Mr.Shanti Bhushan, Sr. Adv., suggests that in 
view of the lapse of time of more than 5 years 
the position has changed and the Corporation 
should now consider the feasibility of taking 
over the assets in liquidation of the dues by 
making an assessment and consider relieving 
the directors from their personal responsibili- 
ties to the Corporation and the other credi- 
tors”. 
6. The subsequent order dated December 12, 1991 
however, shows that the appellant-Corporation 
refused to bite the bait. The amount due to it had 
risen to over a crore of rupees by now. 
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Whereupon this Court passed the following 
order: 
- “The appellant in consultation with the other 
creditors is permitted to put up the industrial 
- undertaking of the first respondent for sale. It 

may do’so either by public auction or by invit- 
ing tenders or by a combination of both. It may 
proceed to do so within a period of two months 
from today. While permitting the appellant to 
take steps for the sale, we make it clear that 
before accepting the offers, the appellant 
should obtain prior permission of this Court. 
List this matter after 10 weeks, ie. in the first 
week of March, 92”. 

7. Itis not clear as to why the unit could not besold. 

On March 13, 1992, this Court passed the follow- 

ing further orders: 
“We have heard learned counsel on both 
sides. Apart from the merits of the issues raised, 
it appears to us that the present impasse is to 
nobody’s advantage. The dispute has to be 
resolved in some meaningful way. We accord- 
ingly direct the respondent-Company and Sri 
K.P.Chaturvedi, who claims to be incharge of 
the affairs of the Company, to confirm in writ- 
ing to the petitioner-Corporation within three 
weeks from to-day that they unconditionally 
agree to settle the claims of the Financial 
Corporation ata figure which would represent 
the principal amount said to be Rs.26.30 lacs 
and interest thereon from the inception at 
13.5% per year with half yearly rests calculated 
upto 25.7.1986. 
Ifsuch an offer is made, the Financial Corpo- 
ration will assess the meritand acceptability of 
that offer and take within six weeks thereafter, 
an appropriate decision including the manner 
in which and the period over which the pay- 
mentshould vecompleted, and if the Financial 
Corporation agrecs to grant time for payment, 
the rate of interest for the referred period. The 
decision taken by the Corporation will be placed 
before this Court. 
If, however, any offer, as indicated above, is not 
communicated by the Company or Sri Chatur- 
vedi within a period of three weeks from today, 
then the Financial Corporation shall be at 
liberty to initiate, with notice to the respon- 
dents, steps for the sale by publicauction of the 
subject-matter of the security in its favour and 
to treat and hold the proceeds of sale as 
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substituted security in the place of the subject- 
matter of the security, subject to the final 
result of this S.L.P. 

_ Call this matter in the 3rd week of May, 1992". 
8. Pursuant to the said order the second respon- 
dent, Managing Director of the first respondent- 
company merely wrote a letter addressed to the 
appellant-Corporation, to the following effect: 

“We herewith, attach a photo copy of the 
captioned order which is self explicit. We, 
however, unconditionally agree to abide by the 
directions given to us by the Honourable 
Supreme Court. 
Further, as the Corporation is aware that the 
Unit (Company) as well as the Registered 
Office of the Company, both are in possession 
of the Corporation, we shall feel obliged if you 
kindly communicate your views to us at the 
below given address”. 
9. Itis evident that the letter written by the second 
respondent is not in terms of the order of the 
Supreme Court dt. March13,1992. No figure is men- 
tioned-nor is it mentioned as to how and in what 
manner the said huge debt is sought to be repaid by 
the respondents. Evidently, the appellant-Corpo- 
ration could not pay any hecd to such a letter. 
When the matter came before this Court the sec- 
ond respondent appeared in person stating that he 
had discharged his advocateand that hewill argue 
the matter himself. The matter again came up 
before us on 19.2.1993 when we heard the appel- 
lant’s counsel and the second respondent in-per- 
son. We allowed the appcal stating that the rea- 
sons would follow. These are the reasons for the 
order. 
10. It is true that the appellant-Corporation is an 
instrumentality of the State created under the 
State Finance Corporation Act, 1951. The said 
Act was made by the Parliament with a view to 
promote industrialisation of the States by encour- 
aging small and medium industries by giving 
financial assistance in the shape of loans and 
advances, repayable within a period not exceeding 
20 years from the date of loan. We agree that the 
Corporation is not like an ordinary money-lender 
ora Bank which lends money. It is a lender witha 
purpose-the purpose being promoting the small 
and medium industries. At the same time, it is 
necessary to keep certain basic facts in view. The 
relationship between the Corporation and the 
borrower is that of creditor and debtor. The 
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Corporation is not supposed to give loans once 
and go out of business. It has also to recover them 
so that it can give fresh loans to others. The 
Corporation no doubt has to act within the four 
corners of the Act and in furtherance of the object 
underlying the Act. But this factor cannot be 
carried to the extent of obligating the Corporation 
to revive and resurrect every sick industry irre- 
spective of the cost involved. Promoting industri- 
alisation at the cost of public funds does not 
serve the public interest; it merely amounts to 
transferring public money to private account. The 
fairness required of the Corporation cannot be 
carried to the extent of disabling it from recover- 
ing what is duc to it. While not insisting upon the 
borrower to honour the commitments undertaken 
by him, the Corporation alonecannot be shackled 
hand and foot in the name of fairness. Fairness is 
nota one way street-more particularly in matters like 
the present one. The above narration of facts shows 
that the respondents have no intention of repay- 
ing any part of the debt. They are merely putting 
forward one or other ployto keep the Corporation 
at bay. Approaching the Courts through succes- 
sive writ petitions is but a part of this game. 
Another circumstance. These Corporations are 
not sitting on King Solomon’s mines. They too 
borrow monics from Government or other finan- 
cial corporations. They too have to pay interest 
thereon. The fairness required of it must be tem- 
pered-nay determined, in the light of all these 
circumstances. Indeed, in a matter between the 
Corporation and the debtor, a writ court has no 
say except in two situations: (1) there isa statutory 
violation on the part of the Corporation, or (2) 
where the Corporation acts unfairly, ie, unrea- 
sonably. While the former does not present any 
difficulty, the latter needs a little reiteration of its 
primary meaning. What does acting unfairly or 
unreasonably mean? Does it mean that the High 
Court exercising its jurisdiction under Art.226 of 
the Constitution can sit as an appellate authorily 
over the acts and deeds of the Corporation and 
seek to correct them. Surely, it cannot be, that is 
not the function of the High Court under Art.226. 
Doctrine of fairness evolved in administrative law 
was not supposed to convert the writ courts into 
appellate authorities over administrative authori- 
ties. The constraints-self-imposed undoubtedly- 
of writ jurisdiction still remain. Ignoring them 
would lead to confusion and uncertainty. The 


jurisdiction may become rudderless. 

11. The obligation to act fairly on the part of the 
administrative authorities was evolved to ensure 
the rule of law and to prevent failure of justice. 

This doctrine is complementary to the principles 
of natural justice which the quasi judicial authori- 
ties are bound to observe. It is true that the distinc- 
tion between a quasi judicial and the administra- 
tive action has become thin, as pointed out by this 
Court as far back as 1970 in A.K Kraipak v. Union 

of India, A.I.R. 1970 S.C. 150: 1970J. and K.L.R. 1. 

Even so, the extent of judicial scrutiny/judicial 

review in the case of administrative action cannot 
be larger than in the case of quasi judictal action. 

Ifthe High Court cannotsit as appellate authority 
over the decisions and orders of quasi judicial 
authorities, it follows equally that it cannot do so 
in the case of administrative authorities. In the 
matter of administrative action, it is well-known 
more than one choice is available to the adminis- 
trative authorities; they have a certain amount of 
discretion available to them. They have “a right to 
choose befween more than one possible course of 
action ‘upon which there is room for reasonable 
people to hold differing opinions as to which is to 
be preferred.” Lord Diplock in Secretary of State 


for Education v. Tameside Metropolitan Borough 


Council, 1977 A.C. 1014 at 1064. The Court can- 
not substitute its judgment for the judgment of 
administrative authorities in such cases. Only when 
the action of the administrative authority is so 
unfair and unreasonable that no reasonable per- 
son would have taken that action, can the Court. 
intervene. To quote the classic passage from the 
judgment of Lord Greene MR. in Associated 
Provincial Picture Houses Limited v. Wednesbury 
Corporation, (1948)1 K.B. 223 at 229: 
“It is true the discretion must be exercised 
reasonably. Now what does that mean? Law- 
yers familiar with the phraseology commonly 
used in relation to exercise of statutory discre- 
tions often use the word “unreasonable” in a 
rather comprehensive sense. It has frequently 
been used as a general description of the things 
that must not be done. For instance, a person 
entrusted with the discretion mustso to speak, 
direct himself properly in law. He must call his 
ownattention to the matters which he is bound 
to consider. He must exciude from his ‘consid- 
eration’ matters which are irrelevant to what | 
he has to consider. If he does not obey those 
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rules, he may truly be said, and often is said to 
beacting “unreasonably”. Similarly, there may 
be something so absurd that no sensible per- 
son could ever dream that it lay within the 
powers of the authority”. 
12. While this is not the occasion to examine the 
contentand contours of the doctrine of fairness, it 
is enough to reiterate for the purpose of this case 
that the power of the High Court while reviewing 
the administrative action is not that of an appel- 
late court. The judgment under appeal precisely 
does that and for that reason is liable to be and is 
herewith set aside. 
13. On behalf of the appellant reliance has been 
placed upon the decision of this Court in Mahesh 
Chandra v. Regional Manager, U.P. Financial 
Corporation, (1992)2 J.T. 326. We have perused 
the decision. That was a case whére debtor was 
anxious to pay off the debt and had been taking 
several steps to discharge his obligation. On the 
facts of that particular case it was found that the 
Corporation was acting reasonably. In that context 
certain observations were made. The decision also 
deals with the procedure to be adopted: by the 
Corporation while selling the units taken over 
under Sec.29, That aspect is not relevant in this 
case. We are, thercfore, of the opinion that the 
said decision is of no help to the appellant herein. 
14. The appeal is accordingly allowed. The 
respondents shall pay the costs of the appcllant 
assessed at Rs.10,000 consolidated. ~ 


BS. 


Appeal allowed. 
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Present: 4 M.Ahmadı and Madan Mohan Punchhi, 
JJ. 


C.A.No.1710 of 1990, etc., etc. 3rd February, 1993. 
The Government of Andhra Pradesh.._Appellant 
P.Dilip Kumar and another ... Respondents. 
Andhra Pradesh Engineering Service Rules (1966), 
Rule 4, Note 1 (as amended in 1993) - Recruitment 


to posts in the cadreof Deputy Executive Engineers 
in different services - Public Service Commission 
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selecting post-graduate engineers as per the avail- 
able vacancies and not selecting any graduates - 
Selection, if violative of Arts.14 and 16 of Constitu- 
tion-Rule if constitutional - Constitution of India 
(1950), Arts.14 and 16. 

There is nothing arbitrary or unreasonable in the 
employer preferring a candidate with higher quali- 
fication for service. It is well-settled by a catena of 
decisions that classification on the basis of higher 
administrative efficiency is permissible under our 
constitutional scheme. The Court, therefore does 
not agree that treating post-graduates as a class 
and giving them preference in this manner is vio- 
lative of Arts.14/16 of the Constitution. This Court 
also does not see any vice in the relevant rule and 
in Note 1 as amended in 1983. [Para. 13] 
Cases referred to: 

Mohd. Usman v. State of Andhra Pradesh, 1971 
S.C.R. (Supp.) 549. [Paras. 12, 13] 

Roshan Lal Tandan v. Union of India, (1968)1 
S.C.R. 185: A.I.R. 1967 S.C. 1889. [Para. 13] 
State of J. & K. v. Trilokt Nath Khosa, (1974) 
SCC. 19: (1974)4 S.C.C. (Lab.) 49: (1974) Lab.LJ. 
121: (1974)1 S.CJ. 366: (1974)1 Serv.L.R. 531: 
ALR. 1974 S.C. 1: 1974 Lab.I.C. 1. {Para. 13] 
Ma.Sujat Ali v. Union of India, (1975)3 S.C.C. 76. 
[Para. 13] 

Roop Chand v. Delhi Development Authority, (1989) 1 
S.C.C. (Supp.) 116: 1989(2) J.T. 108: (1989)3 S.C.C. 
191: (1989)2 Lab.L.J. 169: (1989)1 Lab.L.N. 815: . 
(1989)1 Cur.L.R 658: (1989)58 Fac LR 871: ALR. 
1989 S.C. 307. [Para. 13] 

V. Markandeya v. State of A.P., (1989)3 S.C.C. 191: 
1989 Lab.I.C. 1556: ALR. 1989 S.C. 1308. 

[Para. 13] 

Sanatan Gouda v. Berhampur University, (1990)3 
S.C.C, 23. [Para. 13] 

G.K Ajjappa v. State of Mysore, (1989)1 Lab.I.C. 
364. [Para. 14] 

Gujarat State Sales Tax Non-gazetted Employees’ 
Association v. The State of Gujarat, (1977)1 S.L.R. 
452. [Para. 15] 

The Judgment of the Court was delivered by 
Ahmadi, J.: By an advertisement No.6/88 dated ist 
December, 1988 the Andhra Pradesh Public Serv- 
ice Commission (for short ‘PSC’) invited applica- 
tions for 60 vacancies in the cadre of Deputy 
Executive Engineers in different services: (a) R & 
B Engineering service, (b) P.H. & M.Engineering 
Service, (c) Engineering Service and (d) Panchayat 
Raj Engineering Service in the common scale of 
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Rs.1980-3500 to be filled by direct recruitment. 
These vacancies were shown in the advertisement 
at Code G-1 under the head Central recruitment. 
The educational and other qualifications for the 
posts in question were set out to be Bachelor of 
Engineering degree (Highways, Civil or Mechani- 
cal) of a recognised University for (a) and (d) 
services, a degree in Civil or Mechanical Engi- 
neering of a recognised University, for (b) service 
and a degree in Bachelor of Engineering, Civil or 
Mechanical of a recognised University for (c) 
service. Insofar as (b) category is concerned, it was 
mentioned that preference shall be given to per- 
sons possessing five years experience in Irrigation 
or Execution of Water Supply and Drainage Scheme. 
In respect of posts in (a) & (c) categories, it was 
further mentioned that post-graduate qualifica- 
tion of an Indian or Foreign University shall be 
treated as ‘an additional qualification’ and prefer- 
ence shall be given to such candidates. Para 7 of 
the advertisement stated that the selection will be 
made on the basis of written examination to be 
followed by oral test/interview for the posts in 
Code G-1. The scheme of examination was 
detailed in Annexure 6 of the advertisement. Pur- 
suant to the said advertisement both graduates 
and post graduates appljed for the posts in ques- 
tion and were subjected to a written test and those 
who secured the qualifying marks were called for 
oral test/interviews. Some candidates who did not 


Category Methods of 
Dy.Executive Direct Recruitment 
Engincer 


Note 1: Post-Graduate qualification ofan Indian 
or of Foreign University shall be treated as an 
additional qualification and preference shall 
be given to such candidates in the matter of 
direct recruitment, promotion and recruitment 
by transfer to the post of Deputy Executive 
Engineers. 


secure the qualifying marks and were not called 
for oral test/interviews filed O.A.Nos.1736 to 1739 
of 1990 contending that they ought to have been 
called and the total number of marks secured both 
at the written examination and oral test should 
have been taken into consideration for the pur- 
pose of determining the successful candidates to 
be empanelled for appointment to the posts in 
question. 
2. The PSC on an interpretation of the relevant 
rule as placed by the High Court of Andhra Pradesh 
in Writ Petition No.2568 decided by Waghray, J. 
on March 14, 1986 first selected post-graduate 
engineers for the available vacancies under open 
competition and since sufficient number of post- 
graduates were available, no graduate was 
selected for the post in question. In thecategory of 
reserved seats for backward classes, scheduled 
castes and scheduled tribes, post-graduates to the 
extent they were available were selected and in the 
case of non-availability of post-graduates, 
graduates were selected for appointment to the 
posts in question. It would at this stage be relevant 
to reproduce the rule in question: 
“Rule 4: Qualifications: No person shall be 
eligible for appointment to the category and by 
the method mentioned in columns (1) and (2) 
of the following table unless he possesses the 
qualifications prescribed in the corresponding 
entry in column (3) thereof: 


Quatifications 

(i) Must not have completed 28 years of age on 
first day of July of the year in which the 
recruitment is made provided that those pos- 
sessing post-graduate qualifications shall be 
allowed age concession to the extent of 2 years; 
(ii) Must possess the B.E. Degree (Civil or MechL) 
of a University in India, established or incorpo- 
rated by/or under a Central Act, Provincial Act, 
ora State Act, or an institution recognised by the 
Central University Grants Commission or an 
equivalent qualification.” 


The extent to which a post-graduate has to be 
given preference in the matter of promotion to the 
post of Deputy Executive Engineer is indicated 
below: 
9th vacancy in 9 vacancies intended for 
appointment of Assistant Executive Engineers 
and Compressed Diploma Holders (DCES) as 
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Deputy Executive Engineers shall, however, 
be ear-marked for post-graduate Assistant 
Executive Engineers. 
(Asimilar rule - Rule 5 - is to be found for the post 
of Deputy Executive Engineers in Roads & Build- 
ings Engineering Service Rules, 1987). 
3. Subsequently, the State Government by a memo 
dated 13th October, 1978 issued instructions to 
the Chief Engineer in the matter of promotion to 
the category of Assistant Engineers (Deputy 
Executive Engineers) from the category of Junior 
Engineers (Assistant Executive Engineers). The 
said memo reads as under: 
“The attention of the Chief Engineer (Gen- 
eral) is invited to the reference cited and he is 
informed that under note (1) of Rule 4 of 
A.P.ES. Rules, it is laid down that post-gradu- 
ate qualification of an Indian or Foreign Uni- 
versity shall be treated as an additional quali- 
fication and preference shall be given to each 
candidate in the matter of direct recruitment, 
promotion and recruitment by transfer to the 
post of Asstt. Engineer. 
2. The above rule is not conditional or limited. 
Hence, for any particular year, the list of eli- 
gible candidates with post-graduate qualifica- 
tion shall be first considered in the order of 
their seniority and only after such a list is 
considered the cases of ordinary graduates shall 
be considered and selection has to be made on 
the basis of merit and ability. 
3. The expression ‘preference shall be given’ 
occurring in the said rule would mean that, 
other things such as passing of prescribed tests, 
maintaining merit, suitability, fitness etc, being 
equal, preference shall be given at every selec- 
tion or preparation of panel for appointment 
as Asstt. Engineers to the holders of post- 
graduate qualifications and after giving the 
said preference the claims of less qualified 
candidates who are also eligible for appoint- 
ment would be considered. Such preference is 
not conditional or limited”. 
4. On an interpretation of the relevant rule read 
with the above memorandum, the PSC following 
the decision of the High Court in Writ Petition 
No.2568 of 1982 (supra) treated the post-gradu- 
ates as a class and gave them preferential treat- 
ment by selecting ‘those post-graduates who 
secured more than the qualifying marks in the 
open category and since they were available in 


[1993 


sufficient number, graduates were kept out of 
selection. In the case of reserved categories also . 
post-graduates to the extent they were available 
and had secured the qualifying marks for empan- 
elment were selected and only where sufficient 
number ofsuch post-graduates were not available 
graduates were selected in accordance with merit 
and placed below them in the list. This procedure 
was followed by the PSC in view of the guidelines 
laid down in the judgment of the High Courtin the 
aforesaid writ petition. ‘In that case, the learned 
single Judge in the High Court held as under: 
“So far as the interpretation of Rule 4 and its 
implementation contained in the note to Rule 
4, I am clearly of the opinion that the post- 
graduates will have to be preferred as a class. 
This is also supported by the memo of the 
Government and the decision of the Supreme 
Court and the High Court. So long as the rule 
of preference stands, I do not see any justifica- 
tion for watering down of the said Rule in the 
way in which the Commission has done by 
reducing it only to the cases where there is 
equivalence of marks between a post-graduate 
and graduate. The very object of the preferen- 
tial treatment is defeated by this procedure”. 
Writ Appeal No.475 of 1987 was dismissed on 
August 25, 1987 on the ground that the single 
Judge’s order was implemented. The State Gov- 
ernment’s S.L.P.No.13035 of 1987 was also dis- 
missed on November 26, 1990. 
5. The Supreme Court’s decision relied on by the 
learned single Judge is the case of Mohd. Usman 
and others v. State of Andhra Pradesh, 1971 S.C.R. 
(Supp.) 549. Following the above dictum of the 
learned single Judge of the High Court when the 
selections were made pursuant to the Advertise- 
ment No.6/88, the PSC followed the procedure 
indicated by the High Court and prepared the 
Select List. This was once again put into issue by 
the graduates who were left out of selection in 
several applications filed in the Andhra Pradesh 
Administrative Tribunal at Hyderabad. A two- 
member Bench of the Tribunal heard this group of 
applications and by its judgment and order dated 
September 19, 1991 quashed the Select List pre- 
pared by the PSC on the following line of reason- 
ing: 
“According to us that rule only meant that 
other things being equal and the performance 
of a candidate possessing higher qualification | 
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and the candidate possessing minimum quali- 
fication is equal, a candidate possessing higher 
qualification may claim preference but not in 
case where the performance of a candidate 
possessing minimum qualification is better than 
the candidate who possessed the higher quali- 
fication. If the interpretation given by the learned 
single Judge of the High Court is to be fol- 
lowed by the Public Service Commission, the 
very purpose of conducting written and oral 
test to assess the relative merit and suitability 
of the candidatcs for the purpose of preparing 
the Select List would be defeated. In this view 
of the matter, we differ with the conclusions 
reached by the learned single Judge of the 
High Court in W.P.No.2568 of 1982. There- 
forc, the Select List prepared by the first 
respondent treating the post-graduates as sepa- 
rate class, irrespective of the marks secured by 
the post-graduates and graduates in written 
and oral tests, is contrary to the rules and ultra 
vires Arts.14 and 16 of the Constitution of 
India”. 
6. It will appear from the above facts that the PSC 
had earlier interpreted and applied the relevant 
rule as opined by the Tribunal, but the same was 
struck down by the High Court in Writ Petition 
No.2568 of 1982 holding that such a procedure 
would defeat the very object of preferential treat- 
ment. The learned single Judge directed that the 
post-graduates should be treated as a preferred 
class and so long as post-graduates who had 
secured the minimum qualifying marks were avail- 
able, they were to be given preference to graduates 
notwithstanding the fact that the latter may have 
secured higher percentage of marks in the written 
as well as oral test/interview. Only when qualified 
post-graduatcs arc not available could the names 
of graduates be entered in the Select List on the 
basis of their inter se merit. Since this decision of 
the learned single Judge of the High Court was 
holding the field at therelevant point oftimewhen 
selections were made pursuant to the Advertise- 
ment No.6/88, the PSC followed the procedure 
outlined by the learned single Judge and notwith- 
standing the fact that certain graduates had 
secured higher percentage of marks than post- 
graduates, the lattcr were selected in preference to 
the former and only in the reserved category where 
sufficient number of post-graduates were not 
available graduates were empanelled on the basis 


of their inter se merit and placed below the post- 
graduates. Once again the PSC got entangled in 
litigation and, as pointed out above, the tribunal 
byimpugned judgment took a viewcontrary to the 
one taken by the learned single Judge of the High 
Court and upset the Select List. So far as the 
applicants of O.A.Nos.1736 to 1739 of 1990 were 
concerned the tribunal upheld the decision of the 
PSC not to call them for oral test/interview since 
they had not secured the qualifying marks in the 
written test. Their contention that notwithstand- 
ing their having failed to secure the qualifying 
marks in the written test, they should have been 
called for oral test/interviews and thereafter the 
total marks secured both in the written test and 
the oral test should have been compared with the 
total marks secured by others, did not find favour 
with the tribunal, The tribunal, therefore, dis- 
missed their applications with no order as to costs. 
They too have approached this Court in appeal. 

7. It is clear from the above that two views are 
canvassed on the true interpretation of the rele- 
vant rule. The view urged by the post-graduates 1s 
that in implementing the rule of preference in the 
matter of direct recruitment the PSC should first 
exhaust candidates having post-graduate qualifi- 
cations if they have secured the minimum qualify- 
ing marks and if they are not available in sufficient 
number, then and then only, graduates should be 
selected on merits from among those who have 
secured the minimum qualifying marks and above. 
Learned counsel for the post-graduates submitted 
that if the rule is not so implemented the very 
purpose of granting preference to post-graduates 
will be lost as it will virtually boil down to a 
ridiculously low figure and the object of cadre- 
strengthening will not be achieved. This view found 
favour with the learned single Judge of the High 
Court in Writ Petition Ne.2568 of 1982 as men- 
tioned earlier. The rival view canvassed by the 
learned counsel for the non-prefcrence candi- 
dates is that the preference rule can come into play 
only where two candidates have secured equal 
marks in which case the candidate possessing post- 
graduate qualification will be preferred if the other 
candidate does not possess that qualification but 
not otherwise, that is, notifa graduate has secured 
higher number of marks than the post-graduate. 
In other words, everything being equal between 
two candidates, the scale will tilt in favour of a 
post-graduate if the other candidate is merely a 
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graduate. This view has found favour with the 
tribunal which is impugned before us. For us the 
question is which of the two views is correct. We 
may at this stage notice one further contention 
urged on behalf of the appellants and that is that 
it was not legally correct for the Tribunal to have 
upset the law already settled by the High Court 
which the PSC had applied in finalising the selec- 
tion since it was a decision rendered much before 
(i) the Central Administrative Tribunals Act, 1985, 
came into force and (ii) the Tribunal was consti- 
tuted thereunder. Alternatively, it was urged that 
even if two views were reasonably possible on the 
construction of the relevant rule, the Tribunal 
should not have upset the selection made on the 
construction earlier placed by the High Court. 

8. Before we come to grips with the question 
regarding the meaning and import of the rule, it 
may be advantageous to analyse the rule on its 
plain language. The opening line of the rule says 
that no person shall be eligible for appointment to 
the post in question unless he possesses the quali- 
fication prescribed therefor. For the post of Dep- 
uty Executive Engineers for direct recruitment 
the first requirement is that he must not have 
completed 28 years of age as on 1st July of the 
concerned year of recruitment but in the case of 
post-graduates a concession to the extent of two 
years is allowed. Insofar as the educational quali- 
fication is concerned he must possess a B.E. 
degree (Civilor Mechanical) ofan Indian Univer- 
sity Or an institution recognised by the Central 
UGC or an equivalent qualification. So the mini- 
mum educational qualification prescribed for the 
post of Deputy Executive Engineer for direct 
recruitment is graduation. Thus far there is no dif- 
ficulty. We now move on to Note 1. As is evident 
this note in two parts. The first part says that post- 
graduate qualification shall be treated as an addi- 
tional qualification and preference shall be given 
to such candidates. This part applies to all the 
three modes of recruitment. Thesecond part indi- 
cates the extent to which a post-graduate is to be 
given preference in the matter of promotion to the 
post of Deputy Executive Engineer. It earmarks 
the 9th vacancy in 9 vacancies for a post-graduate 
Assistant Executive Engineer (redesignated Jun- 
ior Engineer). It may be borne in mind that this 
second part was added by G.O.Ms.No.180, dated 
29th April, 1983 in exercise of powers conferred by 
the proviso to Art.309 of the Constitution. It will 
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be seen from the above that while the first part of 
the note requires post-graduate qualification to 
be treated as an additional qualification and can- 
didates possessing such qualification have to be 
given a preference irrespective of the mode of 
entry, the second part qualifies or explains the 
same insofar as it considers promotion. The sec- 
ond part, therefore, applies to entry by promotion 
and does not apply to entry by direct recruitment 
or transfer. This seems to be the purport of Note 
1 on its plain reading. 
9. We may turn to the instructions issued through 
Memo dated 13th October, 1978 which is in three 
paragraphs. The first paragraph merely states the 
purport of Note 1. The second paragraph states 
that the list ofeligible candidates with post-gradu- 
ate qualification shall be first considered jn the 
order of their seniority and only after it is consid- 
ered, the cases of ordinary graduates shall be 
considered. The selection has, of course, to be 
made on the basis of meritand ability. Then comes 
the third paragraph which seeks to explain the 
phrase ‘preference shall be given’ to mean that 
other things (such as passing of prescribed test, 
maintaining merit, suitability, fitness, etc.) being 
equal, preference shall be given to holders of post- 
graduate qualifications, and after giving such 
preference the claim of less qualified candidates 
would be considered. It may at this stage be 
mentioned that the subject clause of the Memo 
dated 13th October, 1978 has some relevance and 
may be reproduced: 
“Sub: Public Services - A.P.Engineering 
Service - Promotion to the category of 
Asstt.Engineers from Jr.Engineers category- 
preference to Post Graduates - Reg.” 
From the use of the expression ‘promotion’ in the 
subject cClauseand ‘seniority’ in paragraph 2 of the 
memo it was argued that the said instructions 
applied to cases of promotion only and had no 
application when it came to filling up of the posts 
by direct recruitment. We will immediately deal 
with the said submission. 
10. The Andhra Pradesh Engineering Service Rules, 
1966 (‘the Rules’ hereafter) came to be enacted in 
exercise of powers conferred by the proviso to 
Art.309 of the Constitution. Rule 4 thereof pre- 
scribes the qualification for appointment to cer- 
tain posts including the post of Deputy Executive 
Engineer by direct recruitment, promotion or 
transfer. Note 1 forms part of the said rule. Before 
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effect that the Assistant Collector shall satisfy 
himself as to whether the copies of relevant 
entries of revenue records in support of aver- 
ments in the plaint had been produced during 
the trial of thesuit, is notasufficient safeguard, 
and it may enable him to discriminate. He has 
been given almost uncanalised powers which 
may amount toa carte blanche to discriminate. 
Consequently, sub-sec.(3) of Sec.13-A is ultra 
vires the Constitution. The other sub-sections 
in Sec.13-A revolve around sub-sec.(3) and 
are, therefore, also wlrra vires. It may be men- 
tioned that the counsel for the petitioner has 
not challenged vires of Sec.13-B, added by the 
Amendment Act.” 
13. Because of the said view expressed by the High 
Court on the constitutionality of the impugned 
provisions of the Amendment Act of 1974, it 
allowed the writ petitions in which the proceed- 
ings initiated before the Assistant Collector of 1st 
Grade and the Collector under the Amendment 
Act of 1974 had been questioned and quashed 
those proceedings by several judgments rendered 
in those Writ Petitions. The State of Haryana 
which felt aggrieved by the said judgments of the 
High Court filed before this Court various Civil 
Appeals and Special Leave Petitions (Civil) ques- 
tioning the aforesaid view of the High Court 
expressed on the constitutionality of the provi- 
sions of the Amendment Act of 1974 and the 
judgments rendered based on such view, as is 
indicated by us in the beginning of this judgment. 
14. However, during the pendency of thesaid Civil 
Appeals and Special Leave Petitions (Civil) 
before this Court, the State of Haryana took 
recourse to bringing a legislative measure to get 
over the said judgments of the High Court ren- 
dered in the writ petitions. The said legislative 
measure is the Amendment Act of 1981. State- 
ment of Objects and Reasons accompanying the 
Bill has given the objects and reasons as to why the 
amendment Act of 1981 was being enacted thus: 
“In many places the shamlat deh has been 
occupied unlawfully by unscrupulous persons, 
acting sometimes in collusion with the repre- 
sentative of the Gram Panchayats. To combat 
this evil certain amendments were made to the 
Punjab Village Common Lands (Regulation) 
Act, 1961 in 1974. However, when tested in the 
High Court of Punjab and Haryana, certain of 
these provisions were struck down, vide 


SC6 


judgment of the High Court. The present Bill 
seeks to remedy the infirmities found by the 
High Court. It also proposes to make some 
incidental changes to the Punjab Village Com- 
mon Lands (Regulation) Act, 1961, to make 
some of its provisions more explicit so as to 
ensure more effective implementation.” 
15. Bringing into force of the said Amendment 
Actin the State of Haryana gave rise once again, to 
a fresh flood of litigations and made the persons 
whose decrees obtained from the civil courts were 
likely to be interfered with by the authorities 
under the Amendment Act of 1981 to challenge 
the constitutionality ofits provisions by filing writ 
petitions in the High Court. The main writ peti- 
tion decided by the High Court is Civil Writ Peti- 
tion No.565 of 1981- Bajinder Singh v. The Assis- 
tant Collector Ist Grade, Guhla District, Kurukshetra, 
(1983)85 P.L.R. 528. The High Court ona detailed 
examination of the constitutionality of the 
impugned provisions of the Amendment Act of 
1981 relying upon the decided cases of this Court, 
of the Federal Court and of its own expressed its 
view in the matter, thus: 
“that the retrospective abrogation of the juris- 
diction of civil courts, validly exercised by them 
from 1961 onwards by the impugned Sec.4 of 
the Punjab Village Common Lands (Regula- 
tion) Haryana Amendment Act 2 of 1981, clearly 
amounts to a trenching upon the judicial power 
by the legislature. Consequently, the relevant 
part of the aforesaid section fictionally substi- 
tuting Sec.13 with effect from the 4th day of 
May, 1961 and thereby giving retrospectivity 
thereto from the said date, is held to be uncon- 
stitutional and is hereby struck down.” 
16. It is the said view in the judgment which is 
made the basis for deciding the writ petition con- 
cerned and for deciding similar writ petitions by 
the judgments of the High Court rendered in that 
regard. Civil Appeal Nos.1381 to 1387 of 1990 
before us are those filed by the State of Haryana 
aggrieved by the said judgments and they are the 
appeals which we are required to deal with. 
17. Before proceeding to deal with the said 
Appeals of 1990, it would be convenient to dispose 
of Civil Appeals Nos. 2605, 2607, 2608, 2610, 2611 
and 2615 of 1977 and Special Leave Petitions (c) 
Nos.1108 and 3042 to 3095 of 1978. These 
Appeals of 1977 and Special Leave Petitions (Civil) 
of 1978 are those filed by the State of Haryana 
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aggrieved against the High Court judgments based 
on its view of the provisions in Sec.13-A(3) and 
other sub-sections of that section of the Principal 
Act, as stood amended by the Amendment Act of 
1974, But by enacting and bringing into force the 
Amendment Act of 1981, the Haryana Legislature 
has substituted the controversial provisions of the 
Principal Act which had stood amended by the 
Amendment Act of 1974. Hence the view 
expressed by the High Court in its judgments 
under appeals of 1977 and SLPs. of 1978 of the 
State of Haryana of the now non-existing contro- 
versial provisions, does not survive for considera- 
tion. Consequently, Civil Appeals of 1977 and 
SLPs. of 1978 are liable to be dismissed as having 
become infructuous. 
18. As Civil Appeals Nos.1381 to 1387 of 1990 
which we shall nowproceed to deal with are since 
directed against the judgments based on the view 
of the High Court that the material provisions in 
the Amendment Act of 1981 are, to a certain 
extent, unconstitutional it would be useful to advert 
to them and know the object sought to be achieved 
thereby before examining their constitutionality 
on the basis of arguments of learned counsel for 
the State of Haryana addressed, to us. 
19. Sec.3 of the Amendment Act of 1981 has 
introduced a proviso in sub-sec.(1) of Sec.7 of the 
Principal Act, which had stood amended by the 
Amendment Act of 1974, and it reads: 
“Provided that ifin such proceedings the ques- 
tion of title is raised, the Assistant Collector of 
the first grade shall first decide the question of 
title under Sec.13-A.” 
20. Then Sec.4 of the Amendment Act of 1981 has 
substituted section 13 of the Principal Act, which 
had stood amended by the Amendment Act of 
1974, and it reads: 
“4, For Sec.13 of the Principal Act, the follow- 
ing section shall be substituted and shall be 
deemed to have been substituted with effect 
from the 4th day of May, 1961, namely:- 
"13. Bar of jurisdiction: No civil court shall have 
jurisdiction- 
(a) to entertain or adjudicate upon any ques- 
tion whether- 
(i) any land or other immovable property is or 
is not shamlat deh; 
(ii) any land or other immovable property or 
any right, title or interest in such land or other 
immovable property vests or does not vest ina 
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Panchayat under this Act; 
(b) in respect of any matter which any revenue 
court, Officer or authority is empowered by or 
under this Act to determine; or 
(c) to question the legality of any action taken 
or matter decided by any revenue court, officer 
or authority empowered to do so under this 
Act.” 
21. Further, Sec.5 of the Amendment Act of 1981 
has inserted new Secs.13-A and 13-B in the Prin- 
cipal Act by omitting old Secs, 13-A and 13-B, 
which had stood amended by Amendment Act of 
1974, and it reads: 
‘In the Principal Act, the existing Secs.13-A 
and 13-B shall be omitted and shall be deemed 
to have been omitted. with effect from the 12th 
day of November, 1974; and following new 
sections shall be inserted and shall be deemed 
to have been inserted, with effect from the 4th 
day of May, 1961, namely:- 
"13-A. Adjudication:- (1) Any person or in the 
case of a Panchayat, either the Panchayat orits 
Gram Sachiv, the concerned Block Develop- 
mentand Panchayat Officer, Social Education 
and Panchayat Officer or any other Officer 
duly authorised by the State Government in 
this behalf, claiming right, title or interest in 
any land or other immovable property vested 
or deemed to have been vested in the Pan- 
chayat under this Act, may, within a period of 
two years from the date of commencement of 
the Punjab Village Common Lands (Regula- 
tion) Haryana Amendment Act, 1980, file a 
suit for adjudication, whether such land or 
other immovable property is shamlat deh or 
not and whether any land or other immovable 
property or any right, title or interest therein 
vests or does not vest in a Panchayat under this 
Act, in the court of the Assistant Collector of 
the first grade having jurisdiction in the area 
wherein such land or other immovable prop- 
erty is situate. 
(2) The procedure for deciding the suits under 
sub-sec.(1) shall be the same as laid down in 
the Code of Civil Procedure, 1908. 
13-B. Appeal and revision: (1) Any person, 
aggrieved by an order passed under Sec.13-A, 
may, within a period of thirty days from the 
date of the order, prefer an appeal to the 
Collector in such form and manner, as may be 
prescribed, and the Collector may after 
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hearing the appeal, confirm, vary or reverse 
the order as he deems fit. 
(2) The Commissioner may suo motu at any 
time, call for the record of any proceedings 
before, or order passed by any authority subor- 
dinate to him for the purpose of satisfying 
himself as to the legality or propriety of the 
proceedings or order and pass such order in 
relation thereto, as he may deem fit: 
Provided that no order adversely affecting any 
person shall be passed unless he has been 
afforded an opportunity of being heard. 
13-C. Finality of orders: Save as otherwise 
expressly provided in this Act, every order 
made by the Assistant Collector of the first 
grade, the Collector or the Commissioner shall 
be final and shall not be called in question in 
any manner in any court. 
13-D. Provisions of this Act to be overriding: The 
provisions of this Act shall have effect not- 
withstanding anything to the contrary con- 
tained in any law, agreement, instrument, cus- 
tom, usage, decree or order of any court or 
other authority.” 
22. Lastly, Sec.7 of the Amendment Act of 1981 
which is a validation provision, reads: 
“7, Notwithstanding any judgment, decree or 
order of any civil court, all actions taken, rules 
made and orders or decrees passed by Revenue 
Court, Officer or authority under the Principal 
Act as amended by the Punjab Village Com- 
mon Lands (Regulation) Haryana Amendment 
Act, 1980, shall be deemed to have been validly 
taken, made or passed, as the case may be, as if 
the Principal Act, as amended by the Punjab 
Village Common Lands (Regulation) Har- 
yana Amendment Act, 1980, had been in force 
at all material times when such action was 
taken, rules were made and judgments, orders 
or decrees were passed by the Revenue Court, 
Officer or authority.” 
23. What is sought to be achieved by the above 
provisions of the Amendment Act of 1981,as seen 
from their purport is this: Sec.7 of the Principal 
Act as stood amended by the Amendment Act of 
1974, had empowered the Assistant Collector of 
First Grade to eject any person in wrongful pos- 
session of land or other immovable property in 
‘shamilat deh’ of the concerned village vested or 
deemed to have been vested in its Panchayat under 
the Principal Act and to put such land or other 


immovable property in possession of the con- 
cerned Panchayat. But new Sec.13-A of the Prin- 
cipal Act inserted by the Amendment Act of 1981, 
empowered the Assistant Collector of First Grade 
to adjudicate upon anyright, title or interest in any 
land or other immovable property claimed to be 
vested or not vested or deemed to have been 
vested or not vested in a Panchayat and such land 
or immovable property is ‘shamilat deh’ on a suit 
filed within two years from the date of commence- 
ment of the Amendment Act of 1981. Proviso to 
Sec.7 inserted in the Principal Act by the Amend- 
ment Act of 1981 further invested in the Assistant 
Collector of First Grade who was empowered 
under Sec.7 of the Principal Act to eject any per- 
son in wrongful possession of land or other 
immovable property in ‘shamilat deh’ of the con- 
cerned village, the exclusive power of deciding the 
question of title in respect of such land or prop- 
erty, whenever raised. While new Sec.13-B 
inserted in the Principal Act by the Amendment 
Act of 1981 created appellate and revisional 
authorities to sit in judgment over the orders to be 
made by the Assistant Collector of First Grade 
under new Sec.13-A investing in such authorities 
the needed appellate or revisional power, new 
Sec.13-C inserted in the Principal Act by the 
Amendment Act of 1981 provided for clothing of 
the orders made under new Sec.13-A and new 
Sec.13-B with finality. Then, the above new Sec. 13- 
Dinserted in the Principal Act by the Amendment 
Act of 1981 enabled the Assistant Collector of 
First Grade exercising his powers under the afore- 
mentioned new proviso to Sec.7 and new Section 
13-A, to exercise the same, notwithstanding any 
contrary law, agreement, instrument, usage, 
decree or order of any court or other authority, 
due to the overriding effect given by it. Further, 
Sec.5 of the Amendment Act of 1981 made new 
Secs.13-A, 13B, 13-C and 13-D retrospective in 
their operation with effect from the 4th day of 
May, 1961, the date of commencement of the 
Principal Act, itself. Furthermore, Sec.4 of the 
Amendment Act of 1981 barred the jurisdiction of 
civil courts to (a) entertain or adjudicate upon any 
question whether (i) any land or immovable prop- 
erty is ‘shamilat deh’ or is not ‘shamilat deh’, (ii) 
any land or other immovable property or any 
right, title or interest in such land or other immov- 
able property vests or does not vest ina Panchayat 
under the Act, or (b) to determine any matter 


44 The Madras Law Journal Reports (Supreme Court) 


which is required to be determined under the Act 
by any specified authority or officer or (c) to 
question the legality of any action taken or any 
matter decided by the authority or officer empow- 
ered by the provisions in the Principal Act, that 
too, from 4th day of May, 1961, the date of com- 
mencement of the Principal Act itself. 

24. Finally, Sec.7 of the Amendment Act of 1981, 
validated actions taken or decisions rendered or 
actions deemed to have taken or decisions deemed 
to have rendered under the Principal Act, as 
amended by the Amendment Act of 1981. 

25. When the constitutionality of the above provi- 
sions in the Amendment Act of 1981 was chal- 
lenged before the High Court of Punjab and 
Haryana, by filing writ petitions, the question 
which arose for its decision was: whether the 
provision in new Sec.13 inserted in the Principal 
Act barring the jurisdiction of civil courts on 
matters enumerated therein retrospectively with 
effect from the 4th May, 1961, and the provisions 
in new proviso to Sec.7 and new Sec.13-A empow- 
ering the Assistant Collector of First Grade to 
decide on matters covered by the new Sec.13 not- 
withstanding, that is, by overlooking or brushing 
aside or disobeying or disregarding civil courts’ 
decrees or orders already made on such matters as 
provided for in new Sec.13-D are to be regarded as 
constitutionally valid provisions. 

26. Since the High Court, as already mentioned, 
took the view that the impugned provisions of the 
Amendment Act of 1981 were unconstitutional to 
the extent they sought to abrogate the existing 
civil courts’ decrees or orders and allowed the 
Writ Petitions accordingly by the orders rendered 
in them, the State of Haryana feeling aggrieved by 
the said orders has questioned theircorrectness in 
the present Civil Appeals of 1990. 

27. It would now be convenient to turn to the 
argument of the learned counsel for the State of 
Haryana directed against the High Court’s view of 
unconstitutionality of the provisions of the Amend- 
ment Act of 1981 and the argument of learned 
counsel for respondents advanced supporting that 
view. 

28. The High Court’s view of the unconstitution- 
ality of the provisions of the Amendment Act of 
1981 insofar as they had the effect of abrogating 
the civil courts’ decrees or orders on lands or 
immovable properties in ‘shamilat deh’ which had 
been madeafter coming into force of the Principal 
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Act and before the Amendment Act of 1981 was, 
according to the argument of the learned counsel 
for the appellant, unsustainable. That the State 
Legislature according to him, when undisputably 
had legislative competence to enact a law on 
‘shamilat deh’, the High Court should have seen 
that such Legislature had the necessary compe- 
tence to enact law on ‘shamilat deh’ retrospec- 
tively and, therefore, the provisions empowering 
the Assistant Collector of First Grade to ignore or 
brush aside or disregard the civil courts’ decrees or 
orders made earlier declaring that the lands or 
properties concerned in them as not being ‘shami- 
lat deh’, were constitutional. Argument of the 
learned counsel was sought to be supported rely- 
ing upon the decision of this Court in Sunder Dass 
v. Ram Prakash, (1977)3 S.C.R. 60: ALR. 1977 
S.C. 1201, even though some other decisions were 
referred to incidentally. On the other hand, learned 
counsel for the respondents, who refuted the 
argument advanced for the appellant, urged that 
the view taken by the High Court on the unconsti- 
tutionality of the provisions of the Amendment 
Act of 1981, was required to be upheld. 

29. Haryana State Legislature had the compe- 
tence to legislate on the subject of common lands 
in villages, that is, land or immovable property in 
‘shamilat deh’ of the village was not under chal- 
lenge. Haryana State Legislature could have, in 
exercise of its ancillary amending power, legis- 
lated on the subject of ‘shamilat deh’, retrospec- 
tively was also not under challenge. What was 
under challenge before the High Court was the 
Haryana State Legislature’s power to abrogate 
the civil courts’ decrees and orders granted in 
favour of certain persons after the coming into 
force of the Principal Act from 4th May,1961, to 
the effect that several lands and immovable prop- 
erties in villages formerly regarded as ‘shamilat 
deh’, were excluded from ‘shamilat deh’ under the 
Principal Act and that they being in possession or 
enjoyment of them were their absolute owners, by 
making a mere declaration under the provisions of 
the Amendment Act of 1981 that such civil courts’ 
decrees or orders could be disregarded or dis- 
obeyed as nullities by the Assistant Collector of 
First Grade while deciding claims under Sec.7 and 
new Sec.13-A of the Principal Act that those lands 
or immovable property were ‘shamilat deh’ of the 
village. 

30. Under our Constitution no Legislature has the 
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power to abrogate civil courts’ decrees or orders 
or judicial adjudications by merely declaring under 
a law made by it that such decrees or orders or 
adjudications are no longer valid or binding on 
the parties, for such power ofdeclaration would be 
a judicial function which cannot be encroached 
upon by a Legislature and the only way by which a 
competent Legislature can make the judicial adju- 
dications, decrees or orders ineffective is by funda- 
mentally altering the law on which they are based, 
is well-settled. 
31. In Shri Prithvi Cotton Mills Ltd. v. Broach 
Borough Municipality, (1970)1 S.C.R. 388: (1970)1 
S.C.J. 288: A.I.R. 1970 S.C. 192, a Constitution 
Bench of this Court considered the constitution- 
ality of the Gujarat Imposition of Taxes by 
Municipalities (Validation) Act, 1963, which had 
validated the imposition of tax declared to be 
illegal by Courts, and held thus: 
“Granted legislative competence, it is not suf- 
ficient to declare merely that the decision of 
the Court shall not bind, for that is tanta- 
mount to reversing the decision in 
exercise of judicial power which the legislature 
does not possess or exercise. A court’s decision 
must always bind unless the conditions on 
which it is based are so fundamentally altered 
that the decision could not have been given in 
the altered circumstances.” 
32. In Government of Andhra Pradesh and Kutu- 
bullapur Gram Panchayat v. Hindustan Machine 
Tools Ltd., 1975 S.C.R. (Supp.) 394, a three judge 
Bench of this Court considered the ambit of amended 
definition of ‘house’ in Andhra Pradesh Gram 
Panchayat Act, 1964, which included retrospec- 
tively factories, to get over the High Court’s ear- 
lier judgment by which it was held that the tax 
imposed on factories by the Panchayat under the 
unamended Act was illegal, and held thus: 
“The Legislature has power to pass a law pro- 
spectively as well as retrospectively. The Leg- 
islature can remove the basis of the decision 
rendered by a court. The Amending Act does 
not ask the instrumentalities of the State to 
disobey or disregard the decision given by the 
High Court, but merely removes the basis of 
that decision.” 
In Smt.Indira Nehni Gandhi v. Shri Raj Narain, 
(1976)3 S.C.C. 321: (1976)2 S.C.R. 347: A.LR. 
1977 S.C. 69, this Court dealt with the question of 
Legislature’s competence to validate the matters 


invalidated by orders of Courts by changing the 

law. Ray, C.J., adverted to the settled legal posi- 

tion, governing such situation, thus: 
“The power of the legislature to validate mat- 
ters which have been found by judgments or 
orders of competent courts and tribunals to be 
invalid or illegal is a well-known pattern. The 
Legislature validates acts and things done by 
which the basis of judgments or orders of 
competent courts and tribunals is changed and 
the judgments or orders are made ineffec- 


The effect of validation is to change the law so 
as to alter the basis of any judgment which 
might have been given on the basis ofold law.... 
The rendering of a judgment ineffective by 
changing its basis by legislative enactment is 
not an encroachment on judicial power, but a 
legislation within the competence of the Leg- 
islature rendering the basis of the judgment 


Where invalid elections declared by reason of 
corrupt practices have been validated by chang- 
ing the definition of corrupt practices in the 
Representation of the People Act, 1951, retro- 
spectively the original judgment is rendered 
ineffective.” 
In Misrilal Jain v. State of Orissa, (1977)3 S.C.R. 
714: A.I.R. 1977 S.C. 1686, a seven Judge Bench of 
this Court, while considering the constitutional 
validity of certain provisions in Orissa Taxation 
(on Goods carried by Roads or Inland Waterways) 
Validation Act, 18 of 1961, where fraud had been 
attributed to the Legislature, observed thus: 
“The impugned enactment is a valid exercise 
of legislative power and is in no sense a fraud 
onthe Constitution. Since it is well established 
that the power to legislate carries with it the 
power to legislate retrospectively as much as 
prospectively, the circumstance that an enact- 
ment operates entirely in the past and has no 
prospective life cannot affect the competence 
of the Legislature to pass the enactment if it 
falls within the list on which that competence 
can operate. As regards the power to pass a 
validating Act, that power is essentially sub- 
sidiary to the legislative competence to pass a 
law under an appropriate entry of the relevant 
HSt....... If the vice from which an enactment 
suffers is cured by due compliance with the 
legal or constitutional requirement, the 
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Legislature has competence to validate the 
enactment and such validation does not con- 
stitute an encroachment on the functions of 
the judiciary. The validity of a validating taxing 
law depends upon whether the legislature pos- 
sesses the competence over the subject-matter 
of the law;” 
InI.N.Saksena v. The State of M.P., (1976)3 S.C.R. 
237: ALR. 1976 S.C. 2250, dealing with the well- 
known pattern by which a competent Legislature 
could render judicial decisions ineffective observed, 
" thus: 
aus the legislature cannot by a bare declara- 
tion, without more, directly overrule, reverse 
or override a judicial decision, it may, at any 
time in exercise of the plenary powers con- 
ferred on it by Arts.245 and 246 of the Consti- 
tution render a judicial decision ineffective by 
enacting a valid law ona topic within its legis- 
lative field fundamentally altering or changing 
with retrospective, curative or neutralising effect 
the conditions on which such decision is based. 
osa the rendering ineffective of judgment 
or orders of competent Couris and Tribunals 
by changing their basis by legislative enact- 
ment is well known pattern of all validating 
Acts...” 
33. In Sunder Dass v. Ram Prakash, (1977)3 S.C.R. 
60: A.LR. 1977 S.C. 1201, a decision of this Court, 
on which the learned counsel for the appellant 
placed heavy reliance to sustain the constitutional 
validity of the provisions in the Amendment Act 
of 1981 which contained a bare declaration that 
the earlier judicial adjudication being not valid 
and binding could be ignored. The decision does 
not refer to anything which could sustain the 
validity ofa bare declaration as the one with which 
we are concerned. In fact, this Court was con- 
cemed in that decision with a retrospective amend- 
ment made by a Legislature to a law so as to 
remove the basis on which a decree for eviction 
had been made. The Legislative device which had 
been adopted by the Legislature in that case for 
rendering the decree of a court ineffective by 
having recourse to retrospective amendment of 
the law so as to change the foundation of the 
decree which was sought to be made ineffective, 
was upheld as the right device. Hence, the decision 
relied upon for the appellant instead ofsustaining 
the bare declaration with which we are concerned 
makes it unsustainable. 
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34. Thus, it becomes clear that a Legislature while 
has the legislative power to render ineffective the 
earlier judicial decisions, by removing or altering 
or neutralising the legal basis in the unamended 
law on which such decisions were founded, even 
retrospectively, it does not have the power to 
render ineffective the earlier judicial decisions by 
making a law which simply declares the earlier 
judicial decisions as invalid or not binding forsuch 
power ifexercised would not bea legislative power 
but a judicial power which cannot be encroached 
upon by a Legislature under our Constitution. 
35. In the instant case, the Haryana State Legisla- 
ture, by the Amendment Act of 1981, has not made 
any provision to include the lands and immovable 
properties, the subject of the civil court’s decrees, 
in ‘shamilat deh’ so as to bring them within the 
purview of the Principal Act. But, the provision 
made therein merely directs the Assistant Collec- 
tor of First Grade, in effect, to disregard or disobey 
the earlier civil courts’ decrees and judicial orders 
by which it had been held that certain lands and 
immovable properties fell outside ‘shamilat deh’ 
regulated by the Principal Act. Such provisions 
inserted by the Amendment Act of 1981 in the 
Principal Act by a Legislature are clearly uncon- 
Stitutional for they are to be regarded as provi- 
sions made by encroaching upon the judicial power. 
Hence, the view of the High Court that the provi- 
sions of the Amendment Act of 1981 which merely 
authorise the Assistant Collector of First Grade 
to decide the claims to be made before him claim- . 
ing certain lands or immovable properties as 
‘shamilat deh’ vesting in Panchayats ignoring the 
judicial orders or decrees, by which any right, title 
or interest of private parties in such lands or 
immovable properties are recognised, are uncon- 
stitutional, requires to be upheld. Consequently, 
the provisions of the Amendment Act of 1981, 
insofar as they are intended to operate retrospec- 
tively for nullifying the adjudications made by civil 
courts prior to that Amendment Act, are invalid, 
inoperative and unconstitutional. However, the 
provisions in the Amendment Act of 1981, can 
undoubtedly operate prospectively for adjudicat- 
ing upon claims to ‘shamilat deh’ in proceedings 
initiated subsequent to the commencement of 
that Act, if they do not, in any way, disturb the 
firiality of adjudications made earlier. 

36. For the foregoing reasons, all these Civil Appeals 
and Special Leave Petitions fail and are 
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accordingly dismissed. No costs. 


BS. ---- Appeals and petitions dismissed. 


IN THE SUPREME COURT OF INDIA. 
Present: P.B.Sawant and G.N.Ray, JJ. 


Interlocutory Application No.1 of 1992 in 
W.P.No.1165 of 1986 18th February, 1993. 


Dr.M.A. Haque and others ...Appellants 
V, 


Union of India and others ..Respondents. 
Civil Services - Medical Officers appointed as ad 

“hoc employees in the Railways in 1968 - Continued 
on ad hoc basis - Supreme Court passing order that 
services of such employees on ad hoc basis upto 
1.10.1984 be regularised - Seniority of such employ- 
ees - Fixation of - Directions issued. 
It was directed by court that the seniority of direct 
recruits both outsiders and insiders should be 
determined according to the date of their regular 
appointment through the U.P.S.C. and the peti- 
tioner-applicants ad hoc appointees should be 
placed in the seniority list after those direct 
recruits who are recruited till this date viz, 18.2.1993, 
Among themselves, their seniority will be gov- 
erned by the dates of their initial appointment. 


{Para. 10] 
Cases referred to: 
Dr.A.K Jain v. Union of India, 1987 S.C.C. (Supp.) 
497. [Para. 1] 


Direct Recruit Class I] Engineering Officers’ Asso- 
ciation v. State of Maharashtra, (1990)2 S.C.C. 
715: (1990)2 J.T. 121: 1990 Lab.I.C. 1304: ALR. 
1990 S.C. 1607. [Paras. 5, 8] 

Dr.P.P.C.Rawani v. Union of India, (1991)6 J.T. 
534, [Para. 9} 

The Judgment of the Court was delivered by 
Sawant, J.: The petitioner-applicants are some of 
the Medical Officers who were recruited by the 
Railways on ad hoc basis as Assistant Divisional] 
Medical Officers between 1968 and Ist October, 


1984. They were appointed as such ad hoc employ- 
ees by way of a stop-gap arrangement pending the 
regular recruitment to the said posts through the 
Union Public Service Commission [UPSC for 
short}, according to the rules. It appears that 
although from time to time the UPSC recruited 
candidates on regular basis, there remained some 
vacancies unfilled, either because the doctors 
recruited were less in number than the number of 
vacancies since suitable candidates were not avail- 
able or some of those who were selected did not 
join the service or between the date of advertise- 
ment by the UPSC and that of the empanelling, 
some more vacancies occurred. Whatever the 
reasons, the fact was that even after the UPSC 
undertook the exercise of recruiting the doctors 
from time to time, some vacancies always remained 
unfilled. The result was that every time the peti- 
tioner-applicants and others like them were con- 
tinued on had hoc basis asa stop-gap arrangement 
till the next recruitment by the UPSC, It may be 
mentioned in this connection that the ad hoc 
appointees were always at liberty to appear before 
the UPSC for their regular recruitment. Some of 
them in fact did so appear and were selected; 
others like the petitioner-applicants either failed 
to be selected or did not care to appear. The fact, 
however, remains that the petitioner-applicants 
and others like them continued to serve on adhoc 
basis since 1968. Hence iney filed writ petitions in 
this Court for their regulaisation in service. By an 
order dated 24th September, 1987 passed in the 
case of Dr_A.K-Jain y. Union of India, 1987 S.C.C. 
(Supp.} 497, this Court directed as follows: 
“(1) The services of all doctors appointed 
either as Assistant Medical Officers or as 
Assistant Divisional Medical Officers on ad 
hoc basis up to October 1, 1984 shall be regu- 
larised in consultation with the Union Public 
Service Commission on the evaluation of their 
work and conduct on the basis of theii confi- 
dential reports in respect of a period subse- 
quent to October 1, 1982. Such evaluation 
shall be done by the Union Public Service 
Commission. The doctors so regularised shall 
be appointed as.Assistant Divisional Medical 
Officers with effect from the date from which 
they have been continuously workingas Assis- 
tant Medical Officer/Assistant Divisional ` 
Medical Officer. ‘The Railway shail be at lib- 
erty to terminate the services of those who are 
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not so regularised. If the services of any of the 
` petitioners appointed prior to October 1, 1984 
have been terminated except on resignation or 
on disciplinary grounds, he shall be also con- 
sidered for regularisation and if found fit his 
services shall be regularised as if there was not 
break in the continuity of service but without 
any back wages. : 

(2) The petitions of the Assistant Medical 
Officers/Assistant Divisional Medical Officers 
appointed subsequent to October 1, 1984 are 
dismissed. But we however direct that the 
Assistant Divisional Medical Officers who may 
have been now selected by the Union Public 
Service Commission shall first be posted to the 
vacant posts available wherever they may be. If 
all those selected by the UPSC cannot be 
accommodated against the available vacant 
posts they may be posted to the posts now held 
by the doctors appointed on ad hoc basis sub- 
sequent to October 1, 1984 and on such post- 
ing the doctor holding the post on ad hoc basis 
Shall vacate the same. While making such 
postings the principle of ‘last come, first go’ 
shall be observed by the Railways on zonal 
basis. If any doctor who is displaced pursuant 
to the above direction is willing to serve in any 
other zone where there is a vacancy he may be 
accommodated on ad hoc basis in such 
vacancy. 

(3) All Assistant Medical Officers/Assistant 
Divisional Medical Officers working on ad 
hoc basis shall be paid the same salary and 
allowances as Assistant Divisional Medical 
Officers on the revised scale with effect from 
January 1, 1986, The arrears shall be paid 
within four months. 

(4) Noadhoc Assistant Medical Officer/Assis- 
tant Divisional Medical Officer who may be 
working in the Railways shall be replaced by 
any newly appointed AMO/ADMO on ad hoc 
basis. Whenever there is need for the appoint- 
ment ofany AMO/ADMOS on adhoc basis on 
any zone the existing ad hoc AMO/ADMOS 
who are likely to be replaced by regularly 
appointed candidates shall be given prefer- 
ence. 

(5) If the ad hoc doctors appointed after Octo- 
ber 1, 1984 apply for selection by the Union 
Public Service Commission, the Union of India 
and the Railways Department shall grant 
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relaxation in age, to the extent of the period of 
service rendered by them as ad hoc doctors in 
the Railways. 
All the writ petitions are disposed of in the 
above terms.” 
2 It appears that since they experienced difficulty 
in adjusting the seniority of the petitioner-appli- 
cants the Union of India moved an application 
before this Court and this Court on Ist November, 
1988 made the following order in that application: 
“We have heard learned counsel for the Union 
of India (the applicant in this civil miscellane- 
ous petition) and the learned counsel for the 
petitioners in the writ petition. In the circum- 
stances of the case we feel that the Union 
Government should be directed to implement 
the order passed by us in the Writ Petition 
Nos.522, 875, 180 and 200 of 1987 and con- 
nected cases on 24th September, 1987 in full 
except to the extent of fixing the inter se senior- 
ity between the petitioners in the writ petition 
and the direct recruits. We accordingly make 
an order in this case. The question ofseniority, 
however, is left to be decided by the Govern- 
mentin the light of the decision to be rendered 
by this Court in the cases which are pending 
before the Constitution Bench involving simi- 
lar questions. If any person is aggrieved by the 
decision of the Governmenton the question of 
seniority he is at liberty to question it in an 
appropriate forum. The order passed by us in 
thewrit petition subject to the above modifica- 
tion shall be complied with by the Union 
Government within two months without fail- 
ure. 
The civil miscellaneous petition is disposed of 
accordingly,” 
3. The present application has been moved in 
W.P.No.1165 of 1986 which has been disposed of 
on 24th September, 1987 along with other writ 
petitions in which also the aforesaid order of 1st 
November, 1988 was made by this Court. 
4. Thus we are-concerned in this application with 
those Assistant Divisional Medical Officers who 
were appointed between 1968 and 1st October, 
1984 and who have been regularised by the afore- 
said two orders but whose seniority remains to be 
fixed. 
5. After the order of 1st November, 1988, the 
Constitution Bench of this Court delivered its 
judgment in Direct Recruit Class II Engineering 
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Officers’ Association v. State of Maharashtra, (1990)2 
S.C.C. 715: (1990)2 J.T. 121: 1990 Lab..C. 1304: 
A.LR. 1990 S.C. 1607, pending which decision the 
fixation of seniority of the petitioner-applicants 
was kept pending. In that case the Constitution 
Bench has laid down certain guidelines for fixing 
the seniority. Two of them, viz., [A] & [B], which 
are relevant for our purpose are as follows: 
“{A] Once an incumbent is appointed to a post 
according to rule, his seniority has to be counted 
from the date of his appointment and not 
according to the date of his confirmation. 
The corollary of the above rule is that where 
the initial appointment is only ad hoc and not 
according to rules and made as a stop-gap 
arrangement, the officiation in such post can- 
not be taken into account for considering the 
seniority. 
[B] If the initial appointment is not made by 
following the procedure laid down by the rules 
but the appointee continues in the post unin- 
terruptedly till the regularisation of his service 
in accordance with the rules, the period of 
officiating service will be counted.” 
6. Before we discuss as to which of the above two 
guidelines would be applicable in this case, it is 
necessary to state the relevant facts relating to the 
applicants’ appointment. Firstly, it is an admitted 
fact that the UPSC introdyced the Combined 
Medical Services Examination for the first time in 
the Year 1977. Prior to 1977, the method of 
recruitment was otherwise than by examination. 
As stated earlier, some of the petitioner-appli- 
cants were recruited between 1968 and 1977. 
Secondly, the petitioner-applicants were given three 
chances for their selection through the UPSC but 
they did not avail of them. Someof those who were 
appointed with them, however, had availed of the 
chances and have been appointed as regular direct 
recruits and they have been given their seniority 
from the date they were regularly appointed through 
the UPSC. Thirdly, it appears that although in 
1977 the written examination was introduced, on 
account of exigencies, the UPSC held two special 
selections in the years 1982 and 1985 based on 
interviews only and by relaxing the age limit. In 
these two special selections respectively 100 and 
67 ad hoc doctors like the petitioner-applicants 
were selected and absorbed in the regular cadre. 
They have also been given their seniority from the 
date they were so absorbed regularly. The 


petitioner-applicants either failed to appear in 
these examinations also or after appearing in the 
same, had failed. 

7. Thus, while fixing the seniority of the peti- 
tioner-applicants we have to keep in mind that 
there are three classes of Assistant Divisional 
Medical Officers-[i] the outsiders who have been 
directly recruited through the UPSC either on the 
basis of the written examination or the interview; 
[ii] those who were ad hoc appointees like the 
applicants but who came to be regularly recruited 
through the UPSC by appearing in the written 
examination or in the interview, and [iii] the pres- 
ent petitioner-applicants who either did not 
appear in any written examination/interview or 
had failed to get through them but who have been 
regularised in service because of the orders of this 
Court dated 24th September, 1987 and 1st No- 
vember, 1988. 

8. Since the petitioner-applicants are admittedly 
not regularly appointed through the UPSC 
according to the rules but have been directed to be 
regularised by following the procedure laid down 
by this Court, it is obvious that they are not 
appointed to their posts according to the rules. 
Under no circumstances, therefore, they fall within 
the scope of guideline [A] laid down in Direct 
Recruit Class II Engineering Officers’ Association v. 
State of Maharashtra, (1990)2S.C.C. 715: (1990)2 
J.T. 121: 1990 Lab.I.C. 1304: A.I.R. 1990 S.C. 1607. 
In fact, they do not fall under guideline, [B] given 
therein either, since their regularisation is not in 
accordance with the rules but as a consequence of 
special procedure laid down by this Court. The 
expression ‘in accordance with the rules” or 
“according to rules” used in the said guidelines 
[A] and [B] means therules of recruitmentand not 
the special procedure laid down by this Court. The 
petitioner-applicants thus fall in an altogether 
different ‘category not covered under any of the 
guidelines given in Direct Recruit Class II Engi- 
neering Officers’ Association v. State of Maharash- 
tra, (1990)2 S.C.C. 715: (1990)2 J.T. 121: 1990 
Lab.LC. 1304: A.LR. 1990 S.C. 1607. We have, 
therefore, to evolve a procedure for fixing their 
seniority. That procedure cannot be in violation of 
the guidelines laid down in Direct Recruit Class II 
Engineering Officers’ Association v. State of 
Maharashtra, (1990)2 S.C.C. 715: (1990)2 J.T. 
121: 1990 Lab.I.C. 1304: ALR. 1990 S.C. 1607. 
Secondly, the seniority given to the petitioner- 
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applicants will have to be below the seniority of 
the outsiders directly recruited through the UPSC 
as well as below that of the directly recruited 
erstwhile ad hoc Medical Officers. This is not and 
cannot be disputed on behalf of the petitioner- 
applicants. 
9. This matter was heard earlier on 14th Septem- 
ber, 1992 and was reserved for judgment. At that 
time, neither the in-service direct recruits nor the 
outsider direct recruits were, made parties to the 
application. They made separate applications, being 
LA.Nos.2 and 3 respectively for impleadment/ 
intervention and requested that they be heard in 
the matter before judgment is pronounced. Hence, 
this matter was set down fora fresh hearing and all 
the parties were heard on 11th and 18th January, 
1993. The anxiety of the interveners, was obvious. 
In no‘case their seniority should be disturbed and 
they be penalised for passing the examinations/ 
interview tests and for coming into the cadre 
according to the rules through the UPSC, and no 
premium should be given to the applicants for 
their refusal to appear for the tests or for their 
failure to pass thesame. This contention of theirs 
is unexceptionable and whether they had appeared 
in the case or not, the court was bound to protect 
their interests particularly when the matter was 
heard.in their absense. The pétitioner-applicants, 
however, relicd upon a decision ‘of this Court in 
Dr.P.P.C.Rawani v. Union of India, (1991) 6 J.T. 
534. Shri Bhandare, appearing for the petitioner- 
applicants, made a very fervent plea that in the 
circumstances, the course adopted by this Courtin 
Dr.P.P.C.Rawani v. Union of India, (1991)6 J.T. 
534 should be followed which will do no injustice 
to both the categories of direct recruits. We have 
gone through thesaid decision and have anxiously 
considered whether the course adopted there should 
be adopted in the present case. We are conscious 
of the fact that the petitioner-applicants have 
been serving the Railways from the year 1968. It is 
also possible, as contended on their behalf that 
many of the outside direct recruits have joined the 
service long after 1968 and some of them might 
have even taken initial instructions from,the peti- 
tioner-applicants. We are also conscious of the 
fact that candidates in service have a disadvantage 
. as against the fresh candidates in the tests particu- 
: larly when they face the tests after a long lapse of 
time. As against this, however, we cannot loge 
sight of the fact that the recruitment rules made 
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under Art.309 of the Constitution have to be 
followed strictly and notin breach. Ifa disregard of 
the rules and the by-passing of the Public Service 
Commissions are permitted, it will open a back- 
door for illegal recruitment without limit. In fact 
this Court has, of late, been witnessing a constant 
violation of the recruitment rules and a scant 
respect for the Constitutional provisions requir- 
ing recruitment to the services through the Public 
Service Commission. It appears that since this 
Court has in some cases permitted regularisation 
of the irregularly recruited employees, some 
Governments and authorities have been increas- 
ingly resorting to irregular recruitments. The 
result has been that the recruitment rules and the 
Public Service Commissions have been kept in 
cold storage and candidates dictated by various 
considerations are being recruited as a matter of 
course. What is further, in the present case, some 
of those like the petitioner-applicants who were 
initially recruited on ad hoc basis, have exerted 
themselves and taken pains to appear for the tests 
before the UPSC and have enrolled themselves 
through regular channel unlike in Dr.P.P.C.Rawani 
v. Union of India, (1991)6 J.T. 534. We have thus 
on hand three classes of employees as pointed out 
earlier, viz., the outside direct recruits, the 
in-service direct recruits and thead hoc employees 
like the petitioner-applicants who were regular- 
ised through the Court’s order. Further, 
Dr.P.P.C.Rawani v. Union of India, (1991)6 J.T. 
534, as has been pointed out on behalf of the 
respondents, pertains to the Central Government 
Health Services which has a larger component 
both at the initial and promotional stages. The 
course adopted by this Court to direct creation of 
supernumerary promotional posts at every higher 
promotional stagé there, may not be feasible in 
the medical service in the Railways. The creation 
of supernumerary posts has its own limitations, 
both physical and financial. The burden of addi- 
tional posts even when they are not necessary and ° 
cannot be accommodated, is not easy to carry. We 
are, therefore, of the view that the direction given 
in Dr.P.P.C.Rawani v. Union of India, (1991) 6J.T. 
534. has to be confined to the special facts of that 
case and cannot be extended to other cases. In any 
case, this Court should not give any such direction 
to the Railways. If, however, the Railways decide 
to follow that course, they can do so and nothing 
prevents them from doing it. We would rather 
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refrain from creating a precedent by giving such 
ə directions. 

10. In the result, we direct that the seniority of the 
direct recruits, both outsiders and insiders should 
be determined according to the dates of their 
regular appointment through the UPSC and the 
petitioner-applicants should be placed in the 
seniority list after those direct recruits who are 
recruited till this date. Among themselves, their 
seniority will be governed by the dates of their 
initial appointment. 

11. The interlocutory application is disposed of in 
the above terms. i 


BS. 


Application dismissed. 


IN THE SUPREME COURT OF INDIA. 


Present: L.M. Sharma, C.J. and N. Venkatachata, J. 


C.A.No.498 of 1993 9th February, 1993. 
State of U.P. and another ...Appellant 
vV. 

Labh Chand ... Respondent. 


(A) Constitution of India (1950), Art.226 - Petition 
under - If can be entertained when a Statutory 
Forum as Tribunal is specially created for redressal 
of specified grievances. 

When a Statutory Forum or Tribunal is specially 
created bya statute for redressa] of specified griev- 
ances of persons On certain matters, the High 
Courtshould not normally permit such persons to 
ventilate their specified grievances before it by 
entertaining petitions under Art.226 of the Con- 
stitution is a legal position which is too well- 
settled. [Para. 9] 
(B) Constitution of India (1950), Art.226 - Govern- 
ment servant compulsorily retired filing writ petition 
challenging it - Division Bench of High Court dis- 
missing petition on ground of availability of alterna- 
tive remedy - Second petition by such person onsame 
matter if can be entertained by a single Judge. 
When a Judge of single Judge Bench of a High 
Court is required to entertain a second writ 


petition of a person on a matter, he cannot as a 
matter of course, entertain such petition, if an 
earlier writ petition of the same person on the 
same matter had been dismissed ‘already by 
another single Judge Bench ora Division Bench of 
thesame High Court, even ifsuch dismissal was on 
the ground of laches or on the ground of non- 
availing of alternate remedy. Second writ petition 
cannot be, so entertained not because the learned 
single Judge has no jurisdiction to entertain the 
same, but because entertaining of such a second 
writ petition would render the order of the same 
court dismissing the earlier writ petition redun- 
dant and nugatory although not reviewed by it in 
exercise of the recognised power. Besides, if a 
learned singie Judge could entertain a second writ 
petition of a person respecting a matter on which 
his first writ petition was dismissed in limine by 
another learned single Judge or a Division Bench 
of the same Court, it would encourage an unsuc- 
cessful writ petitioner to go on filing writ petition 
after writ petition in the same matter in the same 
High Court and have it brought up for considera- 
tion before one Judge after another. Sucha thing, 
ifit is allowed to happen, it could result in giving 
fullscope and encouragement to an unscrupulous 
litigant to abuse the process of the High Court 
exercising its writ petition under Art.226 of the 
Constitution in that any order of any Bench of 
such court refusing to entertain a writ petition 
could be ignored by him with impunity and relief 
sought in the same matter by filing a fresh writ 
petition. This would only lead to introduction of 
disorder, confusion and chaos relating to exercise 
of writ jurisdiction by Judges of the High Court for 
there could be no finality for an order of the court 
refusing to entertain a writ petition. Para. 20] 
Cases referred to: 

Thansingh Nathumal v. A.Mazid, Superinten- 
dent of Taxes, (1964)6 S.C.R. 655: ALR. 1964 S.C. 
1419. (Para. 9] 

Daryao v. State of U.P., (1962)2 M.L.J. (S.C.} 16: 
(1962)2 An. WR. (S.C.) 16: ALR. 1961 S.C. 1457. 
(Para. 17] 

B Prabhakar Rao v. State of Andhra Pradesh, (1986)3 
S.C.C. 518: 1986 Jab.LJ. 582: 1986 All. W.C. 931: 
ALR. 1986 S.C. 210. (Para. 17] 

Hirday Narain v. Income-tax Officer, Bareilly, (1971)1 
S.CJ. 705: ALR. 1971 S.C. 33. [Para. 17] 

The Judgment of the Court was delivered by 
Venkatachala, J.: Leave granted. 
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2. Respondent who was in the service of the U.P. 
Government as an Executive Engineer, Minor 
Irrigation, Banda, served a notice dated Decem- 
ber 19, 1989 on the Secretary, Area Development- 
2, U.P. Government, Lucknow seeking from the 
Government, settlement of his outstanding claims 
by March 31, 1990 and grant of permission to him 
to retire from service voluntarily from that date, It 
was Stated in that notice that the respondent's 
outstanding claims remaining unsettled by the 
government before March 31, 1990, shall be settled 
before June 30, 1990 and he shall then be allowed 
to retire voluntarily. However, changing his stance, 
the respondent wrote a letter dated December 20, 
1989 to the self-same Secretary seeking prant of 
the Government’s permission to retire voluntarily 
from March 31, 1990 even if his outstanding claims 
with it were not settled by that date. But, the 
Government did not grant permission to the 
respondent to voluntarily retire from its service 
with effect from March 31, 1990 as had been 
sought by him. Instead, the Governor of U.P. 
purporting to exercise his powers under F.R.56 of 
the Financial Hand Book, Volume II, Part I-IV, 
as amended upto date (to be referred to as F.R.56’), 
issued an Order dated January 6, 1990 compulso- 
rily retiring the respondent from the Government 
service with effect from 6.1.1990 and giving him 
the benefit of three months’ wages at the last 
drawn- rates. No doubt, that order of compulsory 
retirement of the respondent was challenged by 
him ina writ petition, W.P.No.1980 of 1990 filed 
before the High Court of Judicatureat Allahabad. 
But, a Division Bench of that Court, refused to 
entertain that writ petition and dismissed it by its 
Order dated March 29, 1990, which read: 
“Learned counsel for the State has produced 
the record and has also filed counter affidavit 
to which rejoinder affidavit has been filed. 
However, after looking into the record we are 
of the opinion that it is not a fit case in which 
the petitioner should be allowed to by-pass the 
alternative remedy available to him before the 
U.P. Public Services Tribunal. On account of 
this alternative remedy being available to the 
petitioner this petition is dismissed in limine. 
Interim order if any to vacate.” 
3. The validity of the said order of dismissal of the 
writ petition made by the Division Bench of the 
High Court was not questioned by the respondent 
in any appeal or any other legal proceeding. The 


[1993 


respondent did not also choose to approach the 
U.P. Public Services Tribunal, to seek reliefs. 
respecting the order of his compulsory retirement 
although the Division Bench of the High Court 
had dismissed his writ petition for not availing of 
the alternative remedy before that tribunal. 

4, Curiously, the respondent resorted to the course 
of filing a second writ petition before the same 
High Court challenging over again the very order 
of the U.P. Government by which he had been 
compulsorily retired and sought reliefs thereto. 
That second writ petition Tegistered as W.P.No.7498 
of 1990, it appears, ‘did not come up for hearing 
before a Division Bench of the High Court as had 
happened with the earlier dismissed writ petition. 
Instead, it has come up for hearing beforea single 
Judge Bench of the High Court. By his order dated 
February 19, 1992 the learned single Judge consti- 
tuting that single Judge Bench allowed the writ 
petition, quashed the impugned order by which 
the respondent (the writ petitioner) had been 
compulsorily retired under F.R. 56 and directed 
the U.P. Government to treat the respondent as 
having retired voluntarily from March 31, 1990 
and to pay his salary for the period elapsed 
between the date of his compulsory retirement 
and the date from which he wished to voluntarily 
retire. It is the sustainability of this Order of the 
learned single Judge made in the second writ 
petition of the respondent which is challenged by 
the State of U.P. and its Chief Engineer in the 
present appeal by Special Leave. 

5. Mr.A.K.Goel, the learned counsel for the 
appellants assailed the Order under appeal on 
diverse grounds. First, he urged that the learned 
single Judge of the High Court could not have 
overruled the preliminary objection raised on behalf 
of the appellants that the second writ petition of 
the respondent impugning the order by which he 
had been compulsorily retired was liable to be 
rejected in limine when his first writ petition by 
which he had impugned the self-same order, had 
been dismissed by a Division Bench of the same 
court for having sought to invoke the writ jurisdic- 
tion of the High Court without availing of the 
alternate remedy before the U.P.Public Services 
Tribunal. Secondly, he urged that the view of the 
learned single Judge of the High Court that the 
respondent’s issuance of a notice to the Govern- 
ment seeking permission for his voluntary retire- 
ment from a future date made the Government 
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loose its power to compulsorily retire him in the 
meantime, was untenable. Thirdly, he urged that 
the view of the learned single Judge of the High 
Court that a departmental disciplinary enquiry 
pending against the respondent inhibited the 
Government from compulsorily retiring him under 
F.R. 56, was again untenable. The respondent who 
appeared in person could not meet the grounds on 
which the Order under appeal was assailed. Nor 
does his written submissions could be regarded as 
helpful in meeting those grounds. 
6. The first ground urged in support of the appeal, 
if merits our acceptance then that ground by itself 
would be sufficient for disposal of this appeal, 
cannotbe disputed. However, we are not oblivious 
to the fact that that ground, to merit our accep- 
tance, has to be necessarily founded on valid rea- 
sons, Hence our endeavour here would 
be to find whether the said ground is founded on 
reasons and if so, whether they are valid. 
7. There are two reasons on which the first ground 
is founded. They are: 
(i) The learned Judge of the High Court, as a 
High Court even ifassumed to have had discre- 
tionary power to entertain a second writ peti- 
tion under Art.226 of the Constitution not- 
withstanding the fact that an-earlier similar 
writ petition had not been entertained by the 
same court because of the non-exhaustion of 
an alternate statutory remedy available to the 
petitioner in the matter, he could not have 
entertained the second writ petition unless it 
was found that the discretion already exercised 
by the High Court in refusing to entertain the 
earlier writ petition was either arbitrary or 
otherwise unwarranted. 
(ii) The learned single Judge of the High Court, 
by entertaining a second writ petition under 
Art.226 of the Constitution on the subject 
matter which was covered by an earlier writ 
petition dismissed by the Division Bench of 
the same Court had given a go-bye to the well- 
established salutary rule of judicial practice 
and procedure that an order of a single Judge 
Bench much less of Judges of larger Bench of 
a High Court refusing to entertain the earlier 
writ petition in limine even on the ground of 
laches or on the ground of non-availing of 
alternate remedy ought not to be interfered 
with by another single Judge or Judges of 
larger Benches, except in review or appeal, if 


permitted. 
8. As the first ground urged in support of the 
appeal is founded on the said two reasons, our 
endeavour here would be to find whether they are 
valid enough to sustain the same. 
Reason (i): Entertaining by the High Court of 
a second writ petition under Art.226 of the 
Constitution, filed by a person whose earlier 
writ petition on the same subject-matter is 
dismissed for non-exhaustion of alternate 
remedy. 
9. When a Statutory Forum or Tribunal is spe- 
cially created bya statute for redressal of specified 
grievances of persons on certain matters, the High 
Courtshould not normally permit such persons to 
ventilate their specified grievances before it by 
entertaining petitions under Art.226 of the Con- 
stitution is a legal positio which is too well- 
settled. A Constitution Bench of this Court in 
Thansingh Nathmaland v. A.Mazid, Superinten- 
dent of Taxes, (1964)6S.C.R. 655: A.LR. 1964 S.C. 
1419, when had the occasion to deal with the 
question as to how the discretionary jurisdiction 
ofa High Court under Art.226 of the Constitu- 
tion, was required to be exercised respecting a 
petition filed thereunder by a person coming 
before it by-passing a statutory alternate remedy 
available to him for obtaining redressal of his 
grievance ventilated in the petition, has given ' 
expression to the said well-settled legal position, 
speaking through Shah, J., as he then was, thus: 
“The jurisdiction of the -High Court under 
Art.226 of the Constitution is couched in wide 
terms and the exercise thereof is not subject to 
any restrictions except the territorial restric- 
tions which are expressly provided in the 
Article. But the exercise of the jurisdiction is 
discretionary; it is not exercised merely 
because it ıs lawful to do so. The very ampli- 
tude of the jurisdiction demands that it will 
ordinarily be exercised subject to certain self- 
imposed limitations. ....... Where it is open to 
the aggrieved petitioner to move another tri- 
bunal, or even itself in another jurisdiction for 
obtaining redress in the manner provided by a 
statute, the High Court normally will not per- 
mit, by entertaining a petition under Art.226 
of the Constitution, the machinery created 
under the statute to be by-passed, and will 
leave the party applying to it to seck resort to 
the machinery so set up.” (Pages 661-662) 
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10. The order of a Division Bench of the High 
Court refusing to entertain the earlier writ peti- 
tion of the respondent here filed under Art.226 of 
the Constitution had been made in exercise of its 
discretionary jurisdiction on its view that the peti- 
tioner therein had for redressal of his grievance in 
that petition an alternate statutory remedy before 
the U.P. Public Services Tribunal, an adjudicatory 
machinery specially created for redressal of such 
grievances, cannot be disputed. What remains, 
therefore, to be seen is whether the discretion 
exercised by the Division Bench in refusing to 
entertain the earlier writ petition for non-availing 
of alternate remedy and dismissing it, could be 
said to be an unwarranted exercise of discretion in 
the light of the said well-settled legal position 
governing such matters. As the alternate remedy 
which according to the Division Bench was not 
availed of by the respondent here before the filing 
of his earlier writ petition, being that available 
before the Forum of the U.P. Public Services 
Tribunal, it becomes necessary for us to see whether 
that Forum did provide to the respondent here a 
remedy which was both adequate and efficacious. 
We shall now look into the relevant provisions of 
the U.P. PublicServices (Tribunals) Act, 1976 (for 
short ‘the Act’) creating the U.P. Public Services 
Tribunal and the Rules made thereunder as they 
` would throw the needed light on the exact nature 
of the Tribunal, and the adequacy and efficacious- 
ness of the remedy available with it. 
11. Preamble to the Act, declares that itis enacted 
to provide for the constitution of tribunals to 
adjudicate upon disputes in respect of matters 
relating to employment of all public servants of 
the State of Uttar Pradesh. Sub-sec.(1) of Sec.3 of 
the Act provides for Constitution by the State 
Government two or more State Public Service 
Tribunals, each called a State Public Service Tri- 
bunal. Sub-sec.(2) thereof required that each Tri- 
bunal shall consist of a Judicial Member and an 
Administrative Member, Sub-sec.(3) thereof 
requires that the judicial Member shall be a Serv- 
ing Judge of the High Court ora person qualified 
to be appointed as a High Court Judge while the 
Administrative Member shall be a person who 
holds or has held the post of, or any post equiva- 
lent to, Commissioner of a Division. Sec.4 of the 
Act, which provides for reference of claims to 
Tribunal! for their adjudication reads: 
/ “4, Reference of claims to Tribunal: If any 
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person who is or has been a public servant 
claims that in any matter relating to employ- 
ment as such public servant his employer or 
any officer or authority subordinate to the 
employer has dealt with him ina manner which 
is not in conformity with any contract, or- 
(a) in the case of a Government servant, with 
the provisions of Art.16 or Art.311 of the 
Constitution or with any rules or law having 
force under Art.309 or Art.313 of the Consti- 
tution; 
(b) in the case of a servant ofa local authority 
or a Statutory corporation, with Art.16 of the 
Constitution or with any rules or regulations 
having force under any Act of Legislature 
constituting such authority or corporation; 
he shall refer such claim to the Tribunal, and 
the decision of the Tribunal thereon shall, 
subject to the provisions of Arts.226 and 227 of 
the Constitution, be final: 
Provided that no reference shall, subject to the 
terms of any contract, be made in respect of a 
claim arising out of the transfer of a public 
servant: 
Provided further that no reference shall ordi- 
narily be entertained by the Tribunal until the 
claimant has exhausted hiš departmental 
remedies under the rules applicable to him. 
Explanation: For the purpose of this proviso, it 
shall not be necessary to require the claimant 
(in the case of a Government servant) to avail 
also of the remedy of memorial to the Gover- 
nor before referring his claim to the Tribunal.” 
12. Sec.5 of the Act requires the Tribunal to be 
guided by principles of natural justice in the mat- 
ter of consideration of the references, making it 
clear that it is not bound by the procedure laid 
down in the Code of Civil Procedure, 1988 or the 
Tules of evidence contained in the Indian Evi- 
dence Act, 1872. 
13. Sec.6 of the Act expressly bars the filing ofsuits 
respecting matters to be referred for adjudication 
under Sec.4 of the Act. Sec.7 of the Act empowers 
the State Government to make rules for carrying 
all the purposes of the Act. 
14. The U.P.Public Services (Tribunal) Rules, 
1975 (to be referred to as ‘the Rules’) which are 
made by the State Government contain elaborate 
procedural rules, needed for effective adjudica- 
tion of matters by the Tribunal. 
15. As is seen from the, said Preamble, the 
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provisions in the Act and the Rules, the U.P. 
Public Services Tribunal is intended to be an 
exclusive and exhaustive machinery or forum for 
adjudication of claims of all public servants 
including the persons in the service or pay of the 
State Government, in matters of their employ- 
ment, inasmuch as,suits in such matters are spe- 
cifically barred by the provisions in Sec.6 of the 
Act. That Tribunal since composes of a Judicial 
Member who is a serving Judge of the High Court 
or is qualified to become such Judge and an 
Administrative Member who holds or had held 
the post of, or any post equivalent to, Commis- 
sioner ofa Division, itis a statutory Tribunal of the 
State possessed of expertise to adjudicate claims 
of public servants in matters of their employment. 
That the Tribunal in its enquiries being not bound 
by the technical rules of procedure under the Civil 
Procedure Code and the technical rules of evi- 
dence under the Evidence Act, it could avail of its 
vast powers of enquiry to redress grieyances of 
public servants concerning matters of their 
employment adequately and efficaciously. The fact 
that Sec.4 of the Act declares that the decision of 
the Tribunal is final subject to the provisions of 
Arts.226 and 227 of the Constitution itself shows 
the nature of high judicial sanctity attached by 
statute to such decision. 

16. The respondent had, since filed in the High 
Court of Judicature at Allahabad, his first writ 
petition, W.P.No. 1980 of 1990, challenging the 
validity of the order of the State Government by 
which he had been compulsorily retired from 
Government service and claimed several reliefs 
thereto against the State Government. We have to 
find whether the U.P. Public Services Tribunal if 
had been approached by the respondent here, 
could not have, if warranted, invalidated the order 
challenged in the writ petition and given the 
reliefs sought for therein. If we have regard to the 
high status of the members constituting the Tribu- 
nal, expertise possessed by such members to con- 
sider the claims of employees in matters of their 
employment, vast powers invested in them to hold 
exhaustive enquiries and to grant full reliefs in 
matters relating to their employment, we cannot 
but hold that that Tribunal is the highest forum 
created by the Act to give full and complete relief 
to public servants in matters of their employment, 
that too, with expedition. The claims in the writ 
petition since related purely to matters relating to 
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employment of the respondent under the State 
Government, the Division Bench of the High 
Court refused to entertain the writ petition on its 
view that the respondent could not have 
invoked its extraordinary jurisdiction under 
Art.226 of the Constitution for the redressal 
of his grievances, by-passing the special forum 
created specifically by a statute for redressal of 
such grievances, efficaciously and adequately, 
it is not possible for us to think that such 
exercise of discretion was unwarranted, 
particularly when we have due regard to the 
settled legal position governing such matters, to 
which we have already adverted. 


17. When the second writ petition, W.P.No.7498 
of 1990 filed by the respondent before the said 
High Court challenging over again the very Order 
of the State Government by which he was compul- 
sorily retired came up for hearing before a learned 
single Judge, that learned single Judge notwith- 
standing the dismissal by a Division Bench of the 
same High Court of his similar writ petition filed 
earlier on the ground of non-exhaustion of alter- 
nate statutory remedy, the appellants who were 
respondents in the second writ petition, as was 
rightly expected of them, raised a preliminary 
objection as to its maintainability relying on the 
dismissal order of the said earlier writ petition by 
a Division Bench of the same Court. But, the 
learned single Judge who overruled that prelimi- 
nary objection in the course of his order now 
under appeal, entertained thesecond writ petition 
on his view that the earlier writ petition dismissed 
onthe ground of non-availing of alternate remedy 
by a person was no bar to entertain a subsequent , 
writ petition filed by such person, and sought to 
derive support therefor from the decisions of this 
Court in Daryao v. State of U.P., (1962)2 M.L.. 
(S.C.) 16: (1962)2 An.W.R. (S.C.) 16: ALR. 1961 
S.C. 1457, B.Prabhakar Rao v. State of Andhra 
Pradesh, (1966)3 S.C.C. 518: 1986 Jab.L.J. 582: 
1986 AILW.C. 931: A.LR. 1986 S.C. 210, Hirday 
Narain v. Income-tax Officer, Bareilly, (1971)1 S.C. 
705: ALR. 1971 S.C. 33. 

18. Itis true that the decisions to which the learned 
single Judge has referred, have ruled that the 
dismissal of a writ petition in umine on the alter- 
nate remedy being available to a petitioner, does 
not bar the jurisdiction of the High Court under 
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Art.226 of the Constitution or the Supreme Court 
under Art.32 of the Constitution to entertain 
subsequent writ petition of the same party in 
relation to the same subject-matter. But, what has 
escaped the notice of the learned single Judge is 
that they do not lay down that the discretion of the 
High Court to refuse to entertain the first writ 
petition on the ground of non-exhaustion by him 
of a statutory remedy, when had been rightly and 
properly exercised, the same could be ignored by 
the same High Court when the party whose writ 
petition was dismissed on the ground of non- 
exhaustion of a statutory remedy files a second 
writ petition respecting the same subject-matter 
and such second writ petition could be enter- 
tained. Hence, this reason is quite valid and fully 
supports the first ground urged in support of the 
appeal. 
Reason (ii): Entertaining by the High Court of 
a second writ petition under Art.226 of the 
Constitution, filed by a person notwithstand- 
ing the order of dismissal of his earlier writ 
petition, on the same matter. 
19. This is one of the two reasons on which the first 
ground urged in support of the appeal, is founded. 
This reason is not concerned with the discretion- 
ary power of the Judge or Judges of the High Court 
under Art.226 of the Constitution to entertain a 
second writ petition ofa person, whose earlier writ 
petition was dismissed on the ground of non- 
exhaustion ofalternate remedy but of such Judge 
or Judges having not followed the well-estab- 
lished salutary rule of judicial practice and proce- 
dure that an order ofa single Judge Bench or of a 
larger Bench of the same High Court dismissing 
the writ petition either on the ground of laches or 
non-exhaustion of alternate remedy, as well, shall 
not be by-passed by a single Judge Bench or Judges 
of a larger Bench except in exercise of review or 
appellate powers possessed by it. In the case on 
hand, a Division Bench of the High Court of 
Allahabad dismissed the respondent’s writ peti- 
tion challenging the sustainability of the order of 
his compulsory retirement from the U.P. Govern- 
ment service, while exercising its discretionary 
jurisdiction under Art.226 of the,Constitution in 
“that it took the view that the respondent had the 
alternate remedy in the matter before the forum of 
U.P.Public Services Tribunal constituted under 
the Act. There cannot be any doubt that that order 
of dismissal of the writ petition could have been 
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reviewed by the same Division Bench, in exercise 
ofthe recognised power of review possessed by it. 
But, as a learned single Judge constituting a single 
Judge Bench of the same Court, who has, in the 
purported exercise of his jurisdiction under Art.226 
of the Constitution by-passed the order of dis- 
missal of the writ petition made by a Division 
Bench by entertaining asecond writ petition filed 
by the respondent in respect of the subject-matter 
which was the subject-matter of earlier writ peti- 
tion, the question is, whether the well-established 
salutary rule of judicial practice and procedure 
governing such matters permitted the learned single 
Judge to by-pass the order of the Division Bench 
on the excuse that High Court has jurisdiction 
under Art.226 of the Constitution to entertain a 
second writ petition since the earlier writ petition 
of the same person had been dismissed on the 
ground of non-availing of alternate remedy and 
not on merits. 

20. When a Judge of single Judge Bench ofa High 
Court is required to entertain a second writ peti- 
tion of a person on a matter, he cannot, as a matter 
ofcourse, entertain such petition, ifan earlier writ 
petition of the same person on the same matter 
had been dismissed already by another single Judge 
Bench or a Division Bench of the same High 
Court, even if such dismissal was on the ground of 
laches or on the ground of non-availing of alter- 
nate remedy. Second writ petition cannot be so 
entertained not because the learned single Judge 
has no jurisdiction to entertain the same, but 
because entertaining of such a second writ peti- 
tion would render the order of the same court 
dismissing the earlier writ petition redundant and 
nugatory, although not reviewed by it in exercise 
of the recognised power. Besides, if a learned 
single Judge could entertain asecond writ petition 
of a person respecting a matter on which his first 
writ petition was dismissed in limine by another 
learned single Judge or a Division Bench of the 
same court, it would encourage an unsuccessful 
writ petitioner to go on filing writ petition after 
writ petition in the same matter in the same High 
Court, and have it brought up for consideration 
before one Judge after another. Such a thing, if is 
allowed to happen, it could result in giving full 
scope and encouragement to an unscrupulous 
litigant to abuse the process of the High Court 
exercising its writ jurisdiction under Art.226 of 
the Constitution in that any order of any Bench of 
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such Court refusing to entertain a writ petition 
could be ignored by him with impunity and relief 
sought in the same matter by filing a fresh writ 
petition. This would only lead to introduction of 
disorder, confusion and chaos relating to exercise 
ofwritjurisdiction by Judges of the High Court for 
there could be no finality for an order of the Court 
refusing to entertain a writ petition’ It is why, the 
Rule of judicial practice and procedure that a 
second writ petition shall not be entertained by 
the High Court on the subject-matter respecting 
which the first writ petition of the same person was 
dismissed by the same court even if the order of 
such dismissal was in limine, be it on the ground of 
laches or on the ground of non-exhaustion of 
alternate remedy, has come to be accepted and 
followed as salutary Rule in exercise of writ juris- 
diction of courts. 

21. Hence, we are of the view that this reason 
which supports the first ground urged in support 
of the appeal, to wit, that the learned single Judge 
ought not to have entertained a second writ 
petition in respect of the order of compulsory retirement 
of the respondent, when a Division Bench of the 
same court had refused to entertain a writ petition 
of the same respondent filed respecting the same 
subject-matter for non-availing of the alternate 
remedy before the forum of U.P.Public Services 
Tribunal, is also a valid reason. 

22. As the said valid reasons fully support the first 
ground urged in support of the appeal by which 
the order of a learned single Judge of the High 
Court is assailed, that order is liable to be inter- 
fered with and set aside. 

23. Inthe result, we allow this appeal and set aside 
the order of the learned single Judge under appeal 
and dismiss the writ petition. However, in the facts 
and circumstances of the case, this judgment shall 
not be understood as coming in the way of the 
respondent in approaching the U.P.Public Serv- 
ices Tribunal for necessary relief in the matter, if 
he is so entitled in law. No costs. 


BS. ---- Appeal allowed. 
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IN THE SUPREME COURT OF INDIA. 


Present: L.M.Sharma, C.J., S.Ratnavel Pandian, 
S.Mohan, B.P.Jeevan Reddy and S.P.Bharucha, JJ. 


C.A.Nos.1290-93 of 1985 etc. 4th February, 1993. 


Commissioner of Wealth Tax «Appellant 


v. 

Dr.Karan Singh and others .. Respondents. 
(A) Interpretation of Statutes - Construction of 
language of constitutional enactments conferring 
legislative power. 

It is firmly established that in construing the lan- 
guage of constitutional enactments conferring 
legislative power the most liberal construction 
should be put upon the words so that the same 
have effect in their widest amplitude. /Para. 21] 
(B) Wealth Tax Act (XXVII of 1957) - Constitution 
of India (1950), Sch. VI, List I, Entries 86 and 97 - 
Act if covered by Entry 86 or Entry 97 - Extension of 
Act to State of Jammu and Kashmir, if constitutional. 
The Wealth Tax Act (as originally enacted and 
extended to Jammu and Kashmir) is a ‘net wealth 
tax’ imposed upon the individuals, group of indi- 
viduals like H.U.F. and companies. The rate is not 
upon the assets as such, but is upon the individual 
and companies with reference to the ‘capital value 
of the assets" held by them. The language of Entry 
86 of List I of Sch. VII of the Constitution of India 
also clearly indicates that the tax is upon the 
individuals and not directly upon the assets or 
upon their value. The wealth tax is determined 
with reference to the capital value of the assets 
minus the debts and other deductions mentioned 
in the Act. The argument that since the tax is 
contemplated to be levied upon the capital value 
of the assets of an individual, the exclusion of his 
debts and other liabilities changes the nature and 
character of the tax cannot be accepted. It follows 
therefore, that the Wealth Tax as originally 
enacted was covered by Entry 86 of List I of the 
Constitution and the extension of the Act to the 
State of Jammu and Kashmir was perfectly 
constitutional. [Paras. 21, 22 & 26] 
Cases referred to: p 

Union of India v. H.S.Dhillon, (1972)2 S.C.R. 33. 
[Para. 5] 

Banarsi Das v. Wealth Tax Officer, 56 I.T.R. 224. 
[Para. 7] 
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Sudhir Chandra Nawn v. Wealth Tax Officer, 69 
LT.R. 897. [Para. 8] 

Assistant Commissioner of Urban Land Tax, 
Madras v. Buckingham and Carnatic Company 
Limited, 75 I.T.R. 603. [Paras. 9, 21] 
V.Padmanabha v. Deputy Tahsildar, Chittur, A.L.R. 
1963 Ker. 155. [Para. 10] ` 

M.B. Thakur v. S.P.Pande, A.I.R. 1964 Bom. 170. 
[Para. 10] 

Income-tax Officer, Alleppey v. M.C.Poonnoose, 
(1970)1 S.C.R. 678. [Para. 10] i 
Guardians of Poor v. Guardians of Poor, (1889)24 
Q.B.D. 117. [Para. 11] 

Overseers of Manchester v. Guardians of Ormskrik 
Union, (1890)24 Q.B.D. 678. (Para. 11] 

Rustom Cavasjee Cooper v. Union of India, (1970)3 
S.C.R. 530. [Para. 11] 

Ramesh Birch v. Union of India, (1989)1 S.C.C. 
(Supp.) 430: (1989)2 J.T. 483. [Para. 11] 

The State of Orissa v. Sudhansu Sekhar Misra, 
(1968)2 S.C.R. 154. {Para. 12] 

Additional Distinct magistrate, Jabalpur v. Shivakant 
Shukla, (1976)2 S.C.C. 521. [Para. 12] 

Sreenivasa General Traders v. State of A.P., (1983)4 
S.C.C. 353. [Para. 12] 

Rajput Ruda Maha v. State of Gujarat, (1980)2 
S.CR. 353. [Para. 12] 

Sir Byramjee Jeejeebhoy v. Province of Bombay, 
ALR. 1940 Bom. 65. [Paras. 20, 24} 

Ralla Ram v. Province of East Punjab, A.I.R. 1949 
F.C. 81. [Para. 20] 

Municipal Corporation of Bombay v. Gordhandas, 
ALR. 1954 Bom. 188. [Para. 20] 

Navinchandra Mafatlal v. The Commissioner of 
Income Tax, Bombay, (1955)1 S.C.R. 829. 

[Para. 21] 

Sri Ram Ram Narain Medhi v. The State of Bom- 
bay, (1959)1 S.C.R. (Supp.) 489. [Para. 21] 
British Coal Corporation v. The King, 1935 A.C. 
500. [Para. 21] 

New Manek Chowk Mills v. Municipal Corpora- 
tion, (1967)2 S.C.R. 679. [Para. 25] 

The Judgment of the Court was delivered by 
Sharma, C.J.: The respondents in these appeals 
have successfully contended before the High Court 
that the Wealth Tax Act, 1957 is not applicable to 
the State of Jammu and Kashmir inasmuch as 
Sec.1(2) of the Act in so far as itextends the Act to 
Jammu and Kashmir, is ultra vires the power of 
Parliament. The High Court has upheld their 
argument that in view of the special provisions 
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contained in Art.370, the Parliament had no legis- 
lative competence to extend the Act to the State of 
Jammu and Kashmir. 
2. The provisions in Art.370 (omitting the parts 
which are not relevant here) are in the following 
terms: 
“Temporary provisions with respect to the 
State of Jammu and Kashmir. (1) Notwith- 
standing anything in this Constitution, 
(b) the power of Parliament to make laws for 
the said State shall be limited to- 
(i) those matters in the Union List and the 
Concurrent List which, in consultation with: 
the Government of the State, are declared by 
the President to correspond to matters speci- 
fied in the Instrument of Accession governing 
the accession of the State to the Dominion of 
India as the matters with respect to which the 
Dominion Legislature may make laws for that 
State; and 
(ii) such other matters in the said Lists as, with 
the concurrence of the Government of the 
State, the President may by order specify. 
(d) such of the other provisions of this Consti- 
tution shall apply in relation to that State 
subject to such exceptions and modifications 
as the President may by order specify.” 
By the Presidential Order made under Art.370(1) 
called the Constitution (Application to Jammu & 
Kashmir) Order, 1954, the provisions of the 
Constitution of India were applied to the State of 
Jammu & Kashmir with several exceptions and 
modifications. The words “Notwithstanding any- 
thing in Clauses (2) and (3)” occurring in Clause 
(1) and Clauses (2), (3) and (4) of Art.246 were 
omitted. Art.248 and Entry 97 of List I, List and 
List IJI (Concurrent List) of the Seventh Schedule 
too were omitted. Thus the Parliament was vested 
with the power to make laws only with respect to 
the matters enumerated in Entries 1 to 96 of List 
I. The residuary power was retained by the State. 
Some modifications have been made from time to 
time in the 1954 Order, but they are not relevant 
for the present purpose and need not be noticed. 
According to the respondents, the Act is relatable 
only and exclusively to Entry 97 of List I and since 
the said Entry has no application to the State of 
Jammu and Kashmir, application of the Act to 
their State is incompetent. The High Court has 
upheld this contention. If the above premise is 
correct, there is no doubt that these appeals should 
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fail. The appellant, however, submits that the Act, 
in so far as it applies to non-agricultural assets, is 
relatable to Entry 86 of List I and not to Entry 97. 
It is common ground that the Act as applied to 
Jammu and Kashmir does not takein Agricultural 
lands/assets. 

_3. The Parliament has been vested, by Art.246(1) 
of the Constitution, with the exclusive power to 
make laws with respect to any of the matters 
enumerated in List I of the Seventh Schedule. 
Entry 86 of the Union List is in the following 
terms: 

“86. Taxes on the capital value of the assets, 
exclusive of agricultural land, of individuals 
and companies; taxes on the capital of compa- 
nies.” 
The Act as it was initially passed in 1957 did not 
apply to agricultural land. It was only byan amend- 
ment in 1969 that the agricultural land was also 

brought within the purview of the Act. i 
4. The principal question that arises for considera- 
tion in these appeals is towhich entry does the Act 
(minus the agricultural land) relate to-to Entry 86 
as contended by the appellant or to Entry 97 as 
conténded by the respondents? 

5. According to the learned counsel for the assessee- 
respondents the issue is concluded by the decision 
of a severt-Judge Bench of this Court in Union of 

Indiav. H.S. Dhillon, (1972)2 S.C.R. 33. According 
to them, the decision does lay down in unmistak- 
able terms that the Act is covered by Entry 97. 
Even on merits, they say, the Act is relatable to 
Entry 97, List I and not to Entry 86 of List I. The 
learned counsel for the appellants, on the other 
hand, say that Dhillon does not lay down any such 
proposition. According to them, the earlier deci- 
sions of the Constitution Benches holding thesaid 
Act as relatable to Entry 86 are in no manner 
shaken by Dhillon. They argued further that inde- 
pendent of any decision, that Act is clearly 
relatable only and exclusively to Entry 86 List I. 
Reliance upon Entry 97 of List I is necessary to 
sustain the extension of the Act to agricultural 
lands. But inasmuch as the Act, as applied to the 
State of Jammu and Kashmir has no application to 
agricultural lands/assets, Entry 97 is irrelevant in 
the present case they say. 

6. The Wealth Tax Act, 1957 was passed imposing 
a taxon the capital value of the net wealth of every 
individual, Hindu undivided family and company. 
Sec.3 provides for a tax in respect of net wealth on 


the corresponding valuation date. The expression 
“net wealth” has been defined by Sec.2(m) as the 
amount by which the aggregate value computed in 
accordance with the provisions of the Act ofall the 
assets on the valuation date is in excess of the 
aggregate value of all the debts owned by the 
assessee. Sec.2(e) declares “assets” to include 
property of every description movable or immov- 
able excepting, agricultural land inter alia. By Sec.24 
of the Finance Act, 1969 (Act 14 of 1969) agricul- 
tural land was prospectively included within the 
ambit of “assets”. It would be instructive to exam- 
ine the decisions of this Court dealing with the Act 
prior to the amendment Act 14 of 1969. 

7. In Banarsi Das v. Wealth Tax Officer, 56 LT.R. 
224, the contention raised was that under Entry 86 
of List I of the Seventh Schedule, the Parliament 
was competent to levy tax only upon the wealth of 
individuals but not on the wealth of groups of 
individuals like H.U.F. It was argued that tax on 
the wealth of Hindu undivided families cannot 
also be sustained with reference to Entry 97, inas- 
muchas the said Entry refers to matters other than 
those specified in the Entries 1 to 96in List I. Since 
the wealth tax falls expressly under Entry 86, it was 
argued, Entry 97 cannot be resorted to. Entry 97 
reads “any other matter not enumerated in List II 
or List II including any tax not mentioned in 
either of those Lists”. This argument was repelled 
bya Constitution Bench of this Court holding that 
the word “individuals” in Entry 86 takes within its 
sweep groups of individuals like Hindu undivided 
families and that there was no basis for placing a 
restricted meaning upon the word “individuals” in 
thesaid entry. The court reiterated the well-estab- 
lished proposition that none of the items in the 
Legislative Lists of the Constitution is to be read 
in a narrow or restricted sense and that each 
general word should be held to extend to all ancil- 
lary or subsidiary matters which can fairly and 
reasonably be said to be comprehended in it. Both 
the parties before the Court proceeded on the 
basis that the Act is relatable to Entry 86 alone. 
This was also the basis of the decision of the Court. 
8. In Sudhir Chandra Nawn y. Wealth Tax Officer, 
69 LTR. 897, the constitutional validity of Sec.7(1) 
ofthe Wealth Tax Act was challenged. It was urged 
by the assessee-petitioners that Entry 86 of List I 
is, really, a tax upon lands and buildings which tax 
can be imposed only by the State Legislature 
under Entry 49 of List II. (Entry 49 of List II reads 
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as fothews: “49. Taxes on lands and buildings”). 
The argument was that the “capital value of the 
assets” occurring in Entry 86 takes in the value of 
the lands and buildings and, therefore, the Parlia- 
ment Was not competent to levy tax on such assets. 
This argument was repelled by a Constitution 
Bench holding that in the case of wealth tax, the 
charge is on the valuation of the total assets (inclu- 
sive of lands and buildings) minus the value of 
debts and other obligations which the assessee has 
to discharge whereas, in the case of tax on lands 
and buildings, the value capital or annual would 
be determined by taking the land or building or 
both as a unit and subjecting the value of a per- 
centage to tax. It was observed: “Merely because in 
determining the taxable quantum under taxing 
statutes made in exercise of power under Entries 
86, List I and 49, List II, the basis of valuation of 
assets is adopted, trespass on the field of one 
legislative power over another may not be 
assumed”. Shah, J. referred with approval to the 
decisions of High Court of Kerala (Khan Bahadur 
Chwdakkaran Keloth Mammad Kajiv. Wealth Tax 
Officer, Calicut, 44 LT.R. 277, Orissa Vijsyaraju 
Badri Narayan Kutty v. Commissioner of Wealth 
Tax, 56 1.T.R. 298 and Karnataka Krishna Rao v. 
Third Wealth Tax Officer, 481. T.R. 472 holding that 
the power to levy tax on lands and buildings under 
Entry 49 List II does not trench upon the power 
conferred upon the Parliament by Entry 86, List I. 
Accordingly, the learned Judge held that the Wealth 
Tax Act is not ultra vires the powers of the Parlia- 
ment. The entire decision proceeded on the basis 
that the Wealth Tax Act is referable to Entry 86 of 
List I. : 

9. In Assistant Commissioner of Urban Land Tax, 
Madras v. Buckingham and Carnatic Company 
Limited, 75 I.T.R. 603, it was contended that the 
Madras Urban Land Tax Act, 1966 imposing a tax 
on urban land at a percentage of market value is 
outside Entry 49 of List II and falls within Entry 86 
of List I and, therefore, the State Legislature was 
incompetent to enact the said law. The argument 
was rejected, It was pointed out that by a legisla- 
tion in exercise of the power under Entry 86 of List 
I, tax is contemplated to be levied on the value of 
the assets (subject to certain deductions) whereas, 
for the purpose of levying tax under Entry 49 of 
List II, the State Legislature may adopt the annual 
or capital value of the lands and buildings as the 
basis for taxation. It was also held that the 
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adoption of the annual or capital value of lands 
and buildings for determining the tax liability 
under Entry 49 of List IT will not amount to 
trenching upon the field reserved to the Parlia- 
ment under Entry 86 of List I. Accordingly, the 
validity of the Madras Act was upheld. 

10. Nowto Dhillon. The maincontention urged by 
the learned counsel for the respondents calls fora 
close examination of the judgment to determine 
the ratio underlying it. As stated hereinbefore, by 
Sec.24 of the Finance Act, 1969, apricultural land 
was included within the meaning of the expression 
“assets” as defined in the Wealth Tax Act. The 
validity of the Amending Act was challenged 
before the High Court of Punjab and Haryana on 
the ground that the Parliament was not competent 
to levy wealth tax upon agricultural land inasmuch 
as Entry 86 expressly excludes agricultural land 
from its purview. The High Court upheld this sub- 
mission bya majority of 4 to 1. The Union of India 
filed an appeal before this Court, which was heard 
bya Bench ofseven Judges. Three judgments were 
delivered-one by S.M.Sikri, C.J., for himself and 
for S.C.Roy and D.G.Palekar, JJ., holding the 
Amendment as valid; second a separate but con- 
curring judgment by G.K.Mitter, J., and the third 
(the dissenting opinion) by J.M.Shelat, J., on behalf 
of himself, A.N.Ray and I.D.Dua, JJ. The 
reasoning of Mr.Soli Sorabjee, learned counsel 
for the respondents runs as follows: Shelat, J. 
(minority opinion) addressed himself pointedly to 
the question whether Entry 86 could be held to 
cover the enactment in question and the definite 
conclusion was that it did. Since agricultural land 
has been excluded from the purview of Entry 86 in 
express terms, he held that Entry 97 cannot be 
relied upon or resorted to sustain the amendment 
impugned therein. Accordingly he concluded that 
the amending Act was ultra vires the powers of the 
Parliament. Miller, J. on the other hand, declared 
in unhesitating terms that Entry 86 did not cover 
either the Act as originally enacted or as amended 
by Act 24 of 1969. Sikri, C.J., no doubt, adopted a 
different approach altogether. According to the 
learned Chief Justice, it was not really necessary to 
examine whether the impugned amendment is 
relatable to Entry 86 or 97 of List I; the correct 
approach was to find out whether the impugned 
Act related to any of the entries in List H; and if it 
did not, no further enquiry was needed to be made 
and Parliament must be held to be competent to 
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enact the impugned legislation. On this reason- ` 


ing, the impugned Act was held intra vires the 
Parliament. In view of this finding it was unneces- 
sary for the learned Chief Justice to go into the 
question whether the impugned amendment is 
relatable to Entry 86 or 97 of List I, but even then 
he thought it appropriate to do so as otherwise the 
minority view would have become binding on the 
principie affirmed in / Padmanabha v. Deputy 
Tahsildar, Chittur, A.LR. 1963 Ker. 155, M.B.Thakur 
v. S.P.Pande, ALR. 1964 Bom. 170 and Income-tat 
Officer, Alleppey v. M.C.Poonnoose and others, 
(1970)1 S.C.R. 678 at 681 G to 682A. In this view 
of the matter, the learned Chief Justice expressly 
dealt with this issue and held that even the princi- 
pal Act is relatable only to Entry 97 of List I. 
Particular emphasis is laid on the passage at p.73 
G to p. 74 E of the judgment published in the 
Supreme Court Reports. This opinion, supported 
as it is by the opinion of Mitter, J., concludes the 
issue Says, Mr.Sorabjee. 
11. Mr. Sorabjee further contended that whatever 
has been said in the judgment of Mitter, J., must be 
treated to be the majority view. In support of this 
proposition, Mr.Sorabji relied upon the observa- 
tions in Guardians of Poor v. Guardians of Poor, 
3(1889)24 Q.B.D. 117 at 120 and Overseers of 
Manchester v. Guardians of Ormskrik Union, 
(1890) 24 Q.B.D. 678 at 682. Describing the views 
expressed by D.D.Basu on Art.141 in his Com- 
mentary on the Constitution of India (6th edition, 
Volume H at pages 14 and 15) as the correct 
approach of interpreting a judgment where the 
Judges holding the majority give independent 
judgments, Mr.Sorabjee contended that when one 
of the Judges expounds the law on a particular 
point, but others do not openly dissent from it, it 
must be taken that all the Judges concurring in the 
majority decision agreed to that exposition. He 
relied on the following observations from the case 
of Guardians of Poor v. Guardians of Poor, (1889)24 
Q.BD. 117: 
“We know that each of them considers the 
matter separately, and then they consider the 
matter jointly, interchanging their judgment, 
so that every one of them has seen the judg- 
ments of others. If they mean to differ in their 
view, they say so openly when they come to 
deliver their judgments and if they do not do 
this, it must be taken that each of them agrees 
wjth the judgments of the others.” 


The learned counsel also recommended adoption 
of the practice followed in England for consider- 
ing the judgments of the House of Lords indicated 
in case of Overseers of Manchester v. Guardians of 
Ormskrik Union, (1890)24 Q.B.D. 678, in the fol- 
lowing terms: 
“Where in the House of Lords one of the 
learned Lords gives an elaborate explanation 
of the meaning of a statute, and some of the 
other learned Lords present concur in the 
explanation, and none-express their dissent 
fromit, it must be taken that all of them agreed 
in it.” - 
By way of further elaboration Mr. Sorabjee con- 
tended that this principle is applicable even to the 
view of dissenting Judges, unless the majority 
Opinion expressly disagrees with the same. He 
referred to the decision in Rustom Cavasjee Coo- 
per v. Union of India, (1970)3 S.C.R. 530, as an 
illustration of this proposition where the observa- 
tions in the judgment of Ray, J. cannot be treated 
to be the majority view for the reason that at page 
561 G reservation was expressed by Shah, J. in 
express terms. The argument, therefore, is that 
since in the judgment of Sikri, C.J. we do not find 
any dissent or reservation from the views of Mit- 
ter, J. on the non-applicability of Entry 86 of the 
Wealth Tax Act, the said view must be treated to 
be that ofall the four Judges forming the majority. 
Reliance was aiso placed on paragraph 20 of the 
judgment in Ramesh Birch and others v. Union of 
India and others, J.T. 1989 (2) S.C. 483: (1989)] 
S.C.C. (Supp.) 430. 
12. Dr.Gouri Shankar, on the other hand, submit- 
ted that the question as to which entry covered the 
Wealth Tax Act as originally enacted did not arise 
for decision in the case at all and that the contro- 
versy in Dhillon was confined to the validity of 
Sec.24 of the Finance Act, 1969 in so far as it 
amended the provisions of the Wealth Tax Act. 
According to him, the judgment of Sikri C.J., did 
not finally determine the issue which Entry cov- 
ered the main Act. The observations relied upon 
in the judgment of Sikri, C.J., are mere passing 
observations in the mature of loud thinking. They 
do not carry the force of precedent. They must be 
treated as obiter, Mr.Solicitor General, while 
adopting the approach of Dr.Gauri Shankar, © 
proceeded further to dea] with the principle relat- 
ing to precedents. He referred to Basu’s commen- 
tary (Vol. H at pages 16 and 17)-and relied on 
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Stephen (Commentaries Vol.I p.11) stating: 
“The underlying principle of a judicial deci- 
sion which forms its authoritative element for 
the future, is termed ratio decidend1. It is con- 
trasted with an obiter dictum or that part ofa 
judgment which consists of the expression of 
the Judge’s opinion on a point of law which is 
not directly raised by the issue between the 
litigants.” 

The learned counsel also referred to the oft quoted 

proposition that every judgment must be read as 

applicable to the particular facts proved or 
assumed and the generality of the expressions 
used must be read as qualified by the particular 


facts of the case and the issues raised therein. The . 


learned Solicitor General also placed reliance on 
the decisions in The State of Orissa v. Sudhansu 
Sekhar Misra, (1968)2 S.C.R. 154, Additional Dis- 
trict Magistrate, Jabalpur v. Shivakant Shukla, (1976)2 
S.C.C, 521, Sreenivasa General Traders v. State of 
A.P., (1983) 4 S.C.C. 353 P.379, pr.30) and Rajput 
Ruda Maha v. State of Gujarat, (1980)2 S.C.R. 353 
(354H, 356D-E). 

13. During the course of the hearing, the counsel 
placed learned and interesting arguments dealing 
with the rules relating to precedents as mentioned 
above, and attempt was made to distinguish the 
foreign judgments on the ground that Art.141 of 
the Constitution of India in mandatory terms lays 
down that the law declared by the Supreme Court 
shall be binding on all courts within the territory 
of India. It was also suggested that the expression 
‘courts’ within the meaning of Art.141 does not 
include Supreme Court and the Supreme Court is 
not bound by its own decisions.{[Punjab Land 
Development and Reclamation, L & D v. Presiding 
Officer, Labour Court, (1990)3 S.C.C. 6823 We 
have also examined all the three judgments given 
in Dhillon’s case placed by the learned advocates 
in great detail and analysed at considerable length 
and since in our view the majority judgment can- 
not be understood to have recorded a concluded 
opinion on the applicability of Entry 86 to the 
main Wealth Tax Act, we do not think it necessary 
to deal with the elaborate arguments on the rules 
for interpreting the judgments. We now proceed 
to indicate our reasons. 

14. As mentioned earlier, the challenge in Dhil- 
lon’s case was limited to Sec.24 of the Finance Act, 
1969 insofar as it amended the relevant provisions 
of the Wealth Tax Act, 1957, Initially the value of 
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agricultural land was exempt from the charge of 
wealth tax. The exemption was withdrawn by this 
amendment. This was challenged as ultra vires by 


‘the assessee H.S.Dhillon and the High Court agreed 


with him. The judgment was appealed against by 
the Union of India. Mr.Setalvad, appearing in 
Support of the appeal, contended that the 
impugned Act was not a law with respect to any 
Entry (including Entry 49) in List II and if this was 
so it must necessarily fall within the legislative 
competence of Parliament. He reminded the court 
that the Parliament was competent to legislate 
with respect to Entry 86 read with Entry 97’or 
Entry 97 by itself read with Art.248 of the Consti- 
tution. The argument was being addressed point- 
edly with reference to the impugned Act 4e., the 
Finance Act, 1969. Mr.Setalvad urged “that the 
proper way of testing the validity of a parliamen- 
tary statute in our Constitution was first to see 
whether the parliamentary legislation was with 
respect to a matter or tax mentioned in List IJ; ifit 
was not, no other question would arise”. This 
approach was taken note of by the judgment of 
Sikri, C.J. in the last paragraph of page 45 and 
second paragraph of page 46 of the Supreme Court 
Reports. The judgment reat! as a whole including 
the passage, which has been relied upon by 
Mr.Sorabjee, in our view leads to the irresistible ~ 
conclusion that Sikri, C.J. accepted the line sug- 
gested by Mr.Setalvad and, therefore, it did not 
remain necessary for the learned Chief Justice to 
express a final opinion as to the particular Entry 
covering the Wealth Tax Act. In the very next 
paragraph at page 46 Sikri, C.J. said, 
“Itseems to us that the best way of dealing with 
the question of the validity of the impugned 
Act and with the contentions of the parties is to 
ask ourselves two questions; first, is the 
impugned Act legislation with respect to Entry 
49, List II? and secondly, if it is not, is it beyond 
the legislative competence of Parliament? 
The learned Chief Justice did not stop at that. He 
proceeded to say further, 
“We have put these questions in this order and 
in this form because we are definitely of the 
opinion, as explained a little later, that the 
scheme of our Constitution and the actual 
terms of the relevant articles, namely, Art.246. 
Art.248 and Entry 97, List I, show that any 
matter, including tax, which has not been allot- 
ted exclusively to the State Legislatures under 
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List II or concurrently with Parliament under 
List HI, falls within List I, including Entry 97 of 
that list read with Art.248. 


15. In his learned judgment, Sikri, C.J., considered 
theconstitutional scheme specially with reference 
to Arts.246, 248, 250 and 253 and Sec.104 of the 
Government of India Act, 1935. While consider- 
ing the Constituent Assembly Debates and other 
relevant documents dealing with the process which 
ultimately led to the making of the Constitution as 
it was finally adopted, the following interpreta- 
tion of Dr.B.R.Ambedkar was specifically referred 
to: 
“Anything not included in List IJ or IH shall be 
deemed to fall in List I”. 
Besides, Constitutions of several foreign coun- 
tries as also many decisions were discussed and the 
conclusion reached in the following words at page 
72G of the Reports: 
“In our view the High Court was right in hold- 
ing that the impugned Act was not a law with 
respect to Entry 49, List II, or did not impose 
atax mentioned in Entry 49, List II. If that isso, 
then the legislation is valid either under Entry 
86, List I, read with Entry 97, List I or Entry 97 
List I, standing by itself.” 
It was only after arnving at the conclusion finally 
that the question whether the impugned Act (we 
will prefer to call it as the Finance Act, 1969) fell 
within Entry 86, List 1, read with Entry 97, List I, 
or Entry 97, List I alone, was adverted to; and 
whileso doing the fact, that it was not necessary to 
decide this issue was taken note of. Mr.Sorabjee is 
right that the observations in this part of the 
judgment from p.73G to p.74E were made in view 
of the judgment ofShelat, J. on Entry 86, and these 
observations were critical of the minority view on 
Entry 86, but the respondents before us are failing 
to appreciate that a critical comment made on a 
certain statement does not, in absence of an 
expression to that effect, necessarily lead to the 
inference that the converse is true. It may mean 
that the statement requires further consideration 
` or that the grounds given in support of the state- 
ment are fallacious or inadequate or that the 
matter requires a fuller examination and until that 
is done, the assumed correctness of statement 
cannot be accepted. The basic rules of interpret- 
ing court judgments are the same as those of 
construing other documents. The only difference 


is that the judges presumed to know the tendency 
of parties concerned to interpret the language in 
the judgments differently to suit their purposes 
and the consequent importance that the words 
have to be chosen very carefully so as not to give 
room for controversy. The principle is that if the 
language in a judgment is plain and unambiguous 
and can be reasonably interpreted in only one way 
it has to be understood in that sense, and any 
involved principle of artificial construction has to 
be avoided. Further, if there be any doubt about 
the decision, the entire judgment has to be consid- 
ered, and a stray.sentence or a casual remark 
cannot be treated as a decision. Examined in this 
light, the judgment of learned Chief Justice indi- 
cates that the main question agitating his mind 
was if levy of wealth tax on agricultural land is not 
within the purview of List II, if it is not warranted 
by anyentry in List II andifit is also not within the 
purview of Entry 86 of List I, then which is the 
authority competent to levy it? Evidently, there 
cannot be a subject matter or tax, which no legis- 
lature under the Constitution can levy, Accord- 
ingly, he held, the said tax is warranted by Entry 97 
of List I read with Art.248. The question, whether 
the Wealth Tax Act (without reference to the 
impugned Finance Act, 1969} falls within Entry 86 
did not arise for consideration and was not 
answered but left undetermined, by the learned 
Chief Justice, though Mitter, J., did certainly express 
himselfonit. A reference to other parts of the very 
passage relied upon by Mr. Sorabjee as indicated 
below, will be helpful. 
16. After pointing out two or three features which, 
in the opinion of Sikri, C.J., were inconsistent with 
the views of Shelat J., the judgment stated: 
“Therefore, ıt seems to us that the whole of the 
impugned Act clearly falls within Entry 97, 
List I.” 
Atthe cost of repetition we would like to point out 
that the impugned Act was the 1969 Amendment 
Act. The distinction between the AmendmentAct 
and the original Wealth Tax Act was always pres- 
ent in the mind of the learned Chief Justice as is 
clear from the very next sentence, which reads 
thus: 
“We may mention that this Court has never 
held that the original Wealth Tax Act fell 
under Entry 86, List I. It was only assumed that 
the original Wealth Tax Act fell within Entry 
86, List land on that assumption this entry was 
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analysed and contrasted with Entry 49, List II.” 
Mr.Sorabjee laid great emphasis on the above 
sentences and urged that an inference should be 
drawn therefrom about the majority view holding 
that Entry 86 was not attracted. We do not agree 
with him. In his judgment Shelat, J. had referred to 
several decisions in favour of holding Entry 86 
applicable and the last sentence quoted above, 
was only acomment on that part of the judgment. 
Besides, there is further indication given in the 
very next sentence, which, in our view, reiterates 
the conclusion already reached and recorded at 
page 72G (quoted above) and that is in the follow- 
ing words: 

“Be that as it may, we areclearly of theopinion 

that no part of the impugned legislation falls 

within Entry 86, List I.” [emphasis added} 

In the next paragraph the permissibility of the 
Parliament combining its powers under Entry 86 
with its powers under Entry 97 was considered and 
answercd in the affirmative. This was apparently 
the conclusion madc at page 72G (quoted above) 
that the legislation should be held to be valid 
under Entry 86, List I read with Entry 97, List I. 
17. We, therefore, interpret the judgment of Sikri, 
C.J. (on behalf of himself and two other learned 
Judges) as holding that 

(i) the proper way of testing the validity of a 
parliamentary statute under our Constitution 
was first to see whether the parliamentary 
legislation was with respect to a matter or tax 
mentioned in List H; if it was not, no other 
question will arise; 

(ii) the impugned Act was not a law with 

respect to Entry 49, List II or for that matter 

any other entry in that List; 

(iii) consequently the legislation (that is the 

1969 Amendment Act) was valid either under 

Entry 86, List I read with Entry 97, List I, or 

Entry 97, List ] standing by itself; 

(iv) It was not necessary to decide the question 

- whether the impugned Act fell within Entry 

86, List I read with Entry 97 List I or Entry 97, 

List I alone; 

(v) There were several fallacies in the reason- 

ing of the minority judgment holding Entry 86 

applicable, and the assumption made therein 

that this question was settled earlier by this 

Court was not correct. 

(vi) Be that as it may, so far as the impugned 

legislation (The 1969 Amendment Act) was 
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concerned, it did not fall within Entry 86; 
(vii) There is nothing in the Constitution to 
prevent the Parliament from combining its 
powers under Entry 86, List I with its powers 
under Entry 97, List I. ; 
18. We, therefore, hold that the issue, whether the 
Wealth Tax Act, 1957 falls in Entry 86 or not, was | 
not finally decided in the judgment of Sikri, C.J., ' 
and was left open for future when such an occasion 
arose. While so doing certain observations critical 
to the views ofShelat, J. were expressed but merely 
on account of this, Dhillon’s judgment cannot be 
treated to be a binding precedent preventing this 
Bench from considering the main issue on merits. 
19. The position, therefore, is that the issue as to 
whether the Wealth Tax Act, 1957 (without its 
amendment Act, 1969, as it has been conceded on 
behalf of the appellant to be inapplicable to the 
State of Jammu and Kashmir), extends to the 
State of Jammu and Kashmir or not, is, as men- 
tioned earlier, dependent on the question whether 
the Act falls under Entry 86, List I quoted in 
paragraph 3 and above or not. The residuary power 
in the casé of Jammuand Kashmiris with the State 
and the cases relied upon by the parties are of no 
help. 
20. The argument of Mr.Sorabjee is that the 
expression “capital value of assets” in Entry 86 
does not signify the same thing as net wealth as 
defined in Wealth Tax Act. For calculating the 
“capital value of assets” only the encumbrances 
which are charged on the assets, can be deducted 
from the marked value of the assets, and not the 
general liabilities of the individual owning the: 
assets, which are to be taken into account for the 
purpose of wealth tax. Adopting the observations 
of H.J.Kania, J. (as he then was) in Sir Byramyjce 
Jeejeebhoy v. Province of Bombay, ALR. 1940 Bom. 
65, it was asserted that under Entry 86, “the tax 
Should be on the total capital assets and not on 
individual portions of a person’s capital”. In Sir 
Byramjece’s case, A.LR. 1940 Bom. 65, the relevant 
entry was Entry 55 in List I of the Government of 
India Act, 1935, similar to the present Entry 86, 
The learned counsel pointed out that Bombay 
decision was approved by the Federal Court in 
Ralla Ram v. Province of East Punjab, A.LR. 1949 
F.C. 81. Reference was also made to the judgment 
in Municipal Corporation of Bombay v. Gordhan- 
das, ALR. 1954 Bom. 188. In support of his stand 
that Wealth Tax Act is covered by Entry 86, Dr.Gauri 
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Shankar took us through the background in which 


the Wealth Tax Act was enacted. He placed before _ 


us the legislative practice in other countries also 
as reported by OECD Committee on Fiscal 
Affairs and the discussion by Kaldor in his book 
“Indian Tax Reforms”. Dealing with the deduc- 
tions which are allowed under the Wealth Tax Act 
for liabilities and debts, the learned counsel pro- 
ceeded to say that that is the methodology of levy 
of this form of capital taxation adopted interna- 
tionally. Paragraph 1.39 of the OECD Commit- 
tee’s Report stated that: 
“just as all assets to which a value can be 
attached should in principlebe included in the 
tax base, so in principle all debts should be 
deducted from the taxpayer's assets, inorder to 
arrive at this net wealth.” 
In the next paragraph of the report, the equity of 
allowing debts not related to the acquisition of 
assets is also discussed. The learned counsel summed 
up by saying that the substance of the practice 
adopted in other countries and the economic concept 
underlying the theory of equi-marginal sacrifice, 
which is called the ability to pay, is that there will 
be no true measure ofa person’s net worth unless 
from the gross aggregate capital value, deductions 
are given for liabilitics and debts, and that is the 
. Tationalcof Entry 86asalso thatofthe Wealth Tax 
Act. 
21. We must, therefore, ascertain the correct 
nature of the tax under the Wealth Tax Act and the 
scope of Entry 86 by reference to the expressions 
“capital value” and “assets”. It is firmly estab- 
lished that in construing the language of 
constitutional enactments conferring legislative 
power the most liberal construction should be put 
upon the words so that the same have effect in 
their widest amplitude. See Navinchandra Mafat- 
lal v. The Commissioner of Income Tax, Bombay, 
(1955)1 S.C.R. 829. In Sri Ram Ram Narain Medhi 
v. The State of Bombay, (1959)1 S.C.R. (Supp.) 
489, this Court followed the approach indicated by 
the Privy Council in Britsh Coal Corporation v. 
The King, 1935 A.C. 500, in the following words: 
“Indeed, in interpreting a constituent or 
organic statute such as the Act, that construc- 
tion most bencficial to the widest possible 
amplitude of its powers must be adopted.” 
` and further declared that the heads of legislation 
should not be construed in a narrow and pedantic 
sense but should be given a large and liberal 
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interpretation. Itisalsosettled that for finding out 
the true nature and character of a taxing Act, the 
charging section has to be construed with the help 
of the other relevant provisions. In the case of the 
Wealth Tax Act Secs.3 to7 read with Secs.2(e) and 
(m) have to be examined. Sec.3 levies an annual 
tax in respect of the net wealth on the valuation 
date on every individual etc. at the ratespecified in 
the schedule. Sec.7 mandates that the value for the 
purpose of charge shall be the value estimated to 
be the price which in the opinion of the assessing 
officer it would fetch ifsold in the open market on 
the valuation date. The expression “net wealth” is 
defined in Sec.2 (m) as the amount by which the 
aggregate value computed in accordance with the 
prescribed provisions, is in excess of the aggregate 
value of all the debts owned by the assessee. Thus 
itappears that the tax is an annual levyon the total 
value of all assets owned by an assessee excluding 
exempted properties. Such value is the price which 
the property would fetch if sold in the market; in 
other words its capital value. From the capital 
value, certain liabilities and debts are to be 
deducted to arrive at the net wealth. The base of 
the tax is capital value and net wealth assessable is 
capital value after deductions of debts and liabili- 
ties. The expression “capital value” of assets is not 
capable of any prescribed definition but as pointed 
out in Harvard Law School World Tax Series: 
Taxation in the Federal Republic of Germany, 
quoted by Sikri, C.J. in his judgment, 
“the taxes On capital which are summarised in 
this chapter are the net worth tax, the real 
property tax, and the capital levy under the 
Equalisation of Burdens Law.” 
The distinction between the net wealth tax levied 
upon a person and a tax on the property directly is 
pointed out in tte same work in the following 
words: 
“Some of the taxes on capital are deemed to be 
imposed on the person of the taxpayer while 
others are deemed to be imposed onan object. 
Examples of the former are the net worth tax 
and the capital levy under the Equalisation of 
Burdens Law, while the real property tax and 
the trade tax on business capital are classified 
in the latter category. The main importance of 
this-distinction is that taxes in the first group 
pre-supposea taxpayer with independent legal 
existence, that is, an individual! or a legal entity 
(juridical person), while in the case of taxes in 
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the second group, the taxable object itself is 
deemed liable for the tax, in addition to its 
owner, so that the taxpayér can be partnership, 
association of the civil law, or other combina- 
tion of persons without separate legal exis- 
tence. Taxes of the first type give consideration 
to the tax payer’s ability to pay, while those of 
the second type consider merely the value of 
the taxable object, such as the capital of a 
business, in the case of the trade tax on busi- 
ness capital, or the assessed value ofreal prop- 
erty, in the case of the reat property tax.” 
Ifwe may point out with respect, Sikri, C.J. having 
quoted the above passage with approval at Union 
of India v. H.S.Dhillon, (1972)2 S.C.R. 33, says 
rather inexplicably at page 74, 
“Jt seems to us that the other part ofentry,ie., 
“tax on the capital of companies” in Entry 86, 
List I also seems to indicate that this entry is 
not strictly concerned with taxation of net 
wealth because capital of a company is in one 
sense a liability of the company and not its 
asset. Even ifit is regarded as anasset, there is 
nothing in the entry to compel Parliament to 
provide for deduction of debts. It would also be 
noticed that Entry 86, List I deals only with 
individuals and companies but net wealth tax 
can be levied not only on individuals but on 
other entities and associations also. It is true 
that under Entry 86, List I aggregation is nec- 
essary because it 1s a tax on the capital value of 
assets of an individual but it does not follow 
from this that Parliament is obliged to provide 
for deduction of debts in order to determine 
the capital value of assets ofan individual ora 
company.” (emphasis supplied) 
According to the learned Chief Justice it is not 
incumbent on Parliament to provide for deduc- 
tion of debts in ascertaining the capital value of 
the assets. But, having said so, the learned Chief 
Justice does not proceed further and say that such 
deduction, if provided, changes the character of 
tax from a tax on capital value to something else. 
Indeed, on principle, such a statement could not 
have been made or supported. The learned Chief 
Justice repeatedly stated that the Parliament or 
the Legislature need not provide for such deduc- 
tions, but without carrying the thought to its logi- 
cal conclusion, concluded that “the whole of the 
Impugned Act” (which as pointed out hereinbe- 
fore means the Act 24 of 1969 amending the 
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Wealth Tax Act) clearly falls within Entry 97 of 
List L” We have already indicated in paragraph 16 
earlier that the expression “the whole of the 
impugned Act”; did not refer to the wealth tax as 
originally enacted. Weare, therefore, of the opin- 
ion that the Wealth Tax Act (as originally enacted 
and extended to J. & K.) is a ‘net wealth tax’ Act 
imposed upon the individuals, group of individu- 
als like H.U.F. and companies. The Tax is not 
upon the assets as such but is upon the individual 
and companies with reference to the ‘capital value 
of the assets’ held by them. As explained in Assis- 
tant Commissioner of Urban Land Tax, Madras v. 
Buckingham and Carnatic Company Limited, 75 
LT.R. 603: 
“Tt is not a tax directly on the capital value of 
the assets of individuals and companies on the 
valuation date... The tax under Entry 86 pro-' 
ceeds on the principle of aggregation and is 
imposed on the totality of the value of all the 
assets. It is imposed on the total assets which 
the assessee owns and in determining the net 
wealth, not only the encumbrances specifically 
charged against any item of assets but the 
general liability of the assessee to pay his debts 
and to discharge his lawful obligations have to 
be taken into account.” $ 
This was also the view expressed in Nawn. 
22. The language of Entry 86 also clearly indicates 
that the taxis upon the individuals and not directly 
upon theassetsor upon their value. The wealth tax 
is determined with reference to the capital value 
ofthe assets minus the debts and other deductions 
mentioned in the Act. We cannotaccept the argu- 
ment that since the tax is contemplated to be 
levied upon the capital value of the assets of an 
individual, the exclusion of his debts and other 
liabilities changes the nature and character of the 
tax. Indeed, the learned counsel for the respon- 
dents could not suggest any enactment relatable 
to Entry 86 except the Wealth Tax Act. 
23. It is argued for the respondents that ‘capital 
value of the assets’ on a true interpretation can 
only mean market value of the assets minus any 
encumbrances charged upon the assets themselves. 
The expression does not take in, it is submitted, 
general liabilities of the person owning them. This 
argument, in our opinion, ignores the basic nature 
of the tax contemplated by Entry 86. It isa taxupon 
the net wealth of an individual. [t is a net-wealth 
tax. Net wealth of an individual necessarily means 
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“what all he owns minus what all he owes” and this 
is what the Act purports to tax. 
24. Mr.Sorabjee relied upon the decisions of the 
Bombay High Court in Sir Byramjee Jeejeebhoy v. 
Province of Bombay and others, A.I.R. 1940 Bom. 
65 and Municipal Corporation, Ahmedabad v. 
Gordhandas, A.I.R. 1954 Bom. 188. In the first 
case, the question was whether the Bombay 
Finance Act, 1932 which levied tax upon urban 
immovable property was outside the competence 
of the Bombay legislature on the ground that the 
tax levied was one in the nature of Income Tax 
relatable to Entry 54 of the Federal List in the VII 
Schedule to the Government of India Act, 1935. 
All the three Judges constituting the full Bench 
repelled the said argument. In the course of their 
discussion they also referred to Entry 55 of the 
Federal List; but that aspect did not arise in that 
case and, therefore, any passing observation made 
with respect to the content of the said Entry can- 
not beofany assistance to usin this case. Similarly, 
in Gordhandas the question was with respect to 
the power of the Bombay Municipal Corporation 
to levy tax on land. The petitioners’ contention 
was that the said tax falls outside Entry 42 of List 
II of the VII Schedule to the 1935 Act (corre- 
sponding to Entry 49 of List IT of our Constitu- 
tion) and that the tax on land imposed by the said 
Act is really in the nature of tax contemplated by 
Entry 55 of the Federal List. Reliance was placed 
upon the decision in AIR 1940 Bombay 65. The 
said argument was dealt with by Gajendragadkar, 
J. (as he then was) in the following words: 
“Ihave dealt with this question on the assump- 
tion that Entry 55 in List I confers jurisdiction 
on the Central Legislature to levy a tax on the 
capital value, not only of all the assets, but of 
even a part of the assets. In Sir Byramjee 
Jeejeebhoy v. Province of Bombay, A.I.R. 1940 
Bom. 65, a Full Bench of this Court had to 
consider the construction of Entry 54 in List I 
as against Entry 42 ın List H. Incidentally an 
argument was urged before the Full Bench 
even as to Entry 55 in List I. Chief Justice 
Beaumont said that ıt was unnecessary to 
consider the argument based on Entry 55; but, 
nevertheless, he observed that an analysis of 
the language employed in Entries 54 and 55 
respectively affords scope for the argument 
that the assets mentioned in Entry 55 must 
mean the totality of the assets. According to 


Mr.Justice Broomfield, the meaning of the 
expression “capital value of the assets” in Entry 
55 was by no means clear. He, however, added 
that it may be that what was intended was a tax 
on the total value of the assets in the nature of 
a capital levy. Mr.Justice Kania, on the other 
hand, expressed his clear opinion that under 
Entry 55 the tax should be on the total capital 
assets and not on individua! portions of a per- 
son’s capital.” 
It was held that the said earlier decision in no 
manner supported the assessee’s contention. 
25. Lastly, reference was made to the decision of 
this Courtin New Manek Chowk Mills v. Municipal 
Corporation, (1967)2 S.C.R. 679. In that case, it 
was held by this Court that Entry 49 in List I] ofthe 
VII Schedule permits levy of tax on lands and 
buildings but not on machinery installed on land 
or in the building. It was held that Rule 7(2) of the 
Rules framed under Bombay Provincial Munici- 
pal Corporation Act, 1949 which provided that all 
plant and machinery contained or situated in any 
building or land shall be deemed to form part of 
such building or land was held to be beyond the 
legislative competence of the State. Weare unable 
to see how the principle of this decision is of any 
assistance to the respondents herein. 
26. For the reasons mentioned above, we hold that 
the wealth tax, as originally enacted was covered 
by Entry 86 of List I of the Constitution, and its 
extension to the State of Jammu & Kashmir was 
perfectly constitutional and consequently the 
impugned judgment of the High Court is not 
correct. Accordingly these appeals are allowed, 
the impugned judgment is set aside and the writ 
petitions filed before the Jammu and Kashmir 
High Court aredismissed but in the circumstances 
without costs. 


B.S. ---- Appeals allowed. 
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IN THE SUPREME COURT OF INDIA. 


Present: B.P.Jeevan Reddy and 
N.Venkatachala, JJ. 


C.A.No.1718 of 1984 with C_A.Nos.2700, 2360 of 
1987, etc. i 30th March, 1993. 


Collector of Central Excise, etc. etc. ... Appellants 
v. 
Neoli Sugar Factory and others ... Respondents. 


Central Excise Rules (1944), Rule 8 (1) - Exemption 
notifications under - Words ‘quantity of sugar pro- 
duced during the corresponding period......’ - Inter- 
pretation of - Iftake in the case of a factory which has 
not produced any sugar whatsoever during the rele- 
vant corresponding period. 
With a view to induce the sugar factories in the 
country to produce more and also to commence 
their operations early in the year, the Government 
of India have issued a notification providing for 
rebate in the Excise Duty in respect of sugar 
produced ina factory during the period commenc- 
ing from the 1st day of October, 1972 and ending 
with the 30th day of November, 1972 which is in 
excess of the quantity of sugar produced during 
the corresponding period in 1971. Similar notifi- 
cations have been issued for the sugar years 1972- 
1973, 1973-74, 1974-75 and 1976-77. The sugar 
factories concerned with the sugar year 1972-73 
did not produce any sugar in one or the other four 
blocks (mentioned in the Table contained in the 
Notification) in the base year (previous sugar 
year). During the current sugar year, they pro- 
duced certain quantity ofsugar. The committee of 
Sugar Mills Owners’ Association wrote to the 
Government asking if the rebate was available 
„even in such cases. The Government originally 
answered that it was so but later on revised their 
opinion. Almost all the High Courts except the 
Karnataka High Court held in favour of the facto- 
ries and the Karnataka High Court held in favour 
of the Government of India. The Interpretation of 
the Notifications was the subject matter of 
appeals béfore the Supreme Court. 
Held: The object behind the Notification was evi- 
dently not only to induce the factories to produce 
more sugar but also to induce them to Start their 
production early in the sugar year. The object 
appears to be also to induce the factories to keep 
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on producing the sugar all the year round which 
they may perhaps not have done otherwise. Run- 
ning the factories during the off-season (meaning 
November-December period and then again from 
May-June to September) may have its own prob- 
lems which may increase the cost of production. 
Be that as it may, the main issue is whether the 
words ‘the quantity of sugar produced during the 
corresponding period......’do not take in the case 
of a factory which has not produced any sugar 
whatsoever during the relevant corresponding 
period? On a consideration of the rival points of 
view, the Court is of the opinion that it does take 
in. Holding otherwise would have this absurd 
consequence; a factory which has produced say 
justone quintal ofsugar during the relevant corre- 
sponding period and has produced 1,000 quintals 
during October-November, 1972 would qualify 
for the rebate on 999 quintals while another fac- 
tory which has not produced any sugar-nil produc- 
tion-but has produced 1,000 quintals during Octo- 
ber-November 1972, would not qualify. How does 
this interpretation advance the purpose of the 
notification is difficult to appreciate. The idea 
behind thesaid notification is to induce the manu- 
facturers to produce more in the current sugar 
year than what they have produced in the previous 
sugar year or during the previous corresponding 
period in the previous sugar year, as the case may 
be. If this is the object, there is nothing absurd in 
saying thata factory which has produced five thou- 
sand tonnes during December 1, 1971 to April 30, 
1972 and produces the very same quantity during 
the period December 1, 1972 to April 30, 1973 
does not qualify for rebate under clause(2). There 
is no reason or occasion for granting him any 
rebate. But where a factory has not produced any 
sugar or has produced a particular quantity of 
sugar during the said period in the previous year 
but produces a larger quantity during the said 
period in the current sugar year, it must be 
rewarded. It may be remembered that no manu- 
facturer produces sugar merely for the sake of 
rebate. Rebate is an inducement, an additional 
attraction. Itis notas ifwithout rebate provided by 
these notifications, no one would have produced 
sugar, what applies to clause (1) applies equally to 
clauses (2), (3) and (4). The Court’s understand- 
ing is rginforced and supported by clause (2) of the 
first proviso. It says that the benefit of the said 
rebate would not be available to a factory ‘which 
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did not work during the base period’. Why does it 
say so? What is its meaning and implication? It is 
only that the factory need not necessarily have 
worked during each of the corresponding periods 
in the base year; it is enough if ithas worked in the 
base year. It is argued by the learned counsel for 
the appellant that exemption notifications should 
be strictly construed. There is no quarrel with the 
proposition but there is another equally valid 
principle that such notifications should be given 
their due effect, keeping in view the purposes 
underlying. It must be reiterated no factory owner 
would keep his factory idle during a particular 
period only with a view to produce more sugar 
during the same period in the next sugar year and 
earn rebate in the next year. More particularly, it 
cannot reasonably be expected that a factory owner 
would keep his factory idle during the peak pro- 
duction period (December to April) only with a 
view to produce sugar during that period next year 
and earn rebate in such next year. It would be 
unrealistic to say so. Actually chese notifications 
were being issued every year confined to that year. 
They were being issued just on the eve of thesugar 
year or a few days after the commencement of the 
sugar year and there were variations in the rele- 
vant clauses from year to year. Construed realisti- 
cally, the Court sees no room for any absurdity 
resulting from its interpretation. The case of 
October-November appears to be rather an 
exception. Normally, it appears no factory owner 
commenced production of sugar in these months 
because of several unfavourable factors. Indeed, 
these unfavourable factors appears to be present 
to a large extent even during the months, June to 
September. Those notifications were evidently 
meant to compensate the factory-owners for pro- 
ducing during these months as well. As stated 
already, one must proceed on the assumption that 
every industrialist and businessman would, ordi- 
narily, like to produce as much more as possible 
since normally speaking, more production means 
more profits. For the above reasons, the Court is 
of the opinion that the interpretation placed upon 
the said notifications by the majority of the High 
Courts is the correct one. [Paras. 12, 13, 15 & 16] 
Case referred to: 


Etikoppaka Co-operative Agricultural Society v. Union 


of India, (1982) E.L.T. 19. [Para. 10] 
A.K.Ganguli, B.Sen, A.K. Chitale, B.R.L.Fyengar 
and J.Ramamurthi, Senior Adocates, Mrs.Radha 
Rangaswami, Virender Kaushal, Praveen Kumar, 
Vivek Gambhir, S.K.Gambhir, P.H.Parekh, B.N. 
Agarwal, A.V.Phadnis, Kh.Nobin Singh, D.N.Misra 
(for Mis.J.B.D. and Company Advocates) and 
R.K Maheswari, Advocates with them, for the 
Parties. 
The Judgment of the Court was delivered by 
B.P-Jeevan Reddy, J.: With a view to induce the 
Sugar Factories in the country to produce more 
and also tocommence their operations early in the 
year, the Government of India have been issuing 
notifications, from time to time, providing for 
rebate in the Excise Duty in certain circumstances. 
These notifications were issued by the Central 
Governmentin exercise of the power conferred by 
Sub-Rule (1) of Rule 8 of the Central Excise 
Rules, 1944. We are concerned in these appeals 
with four such notifications namely, (1) the Noti- 
fication dated 28.9.1972 (applicable to the Sugar 
Year 1972-73), (2) Notification dated 4.10.1973 
(applicable to the Sugar year 1973-74), (3) Notifi- 
cation dated 12.10.1974 (applicable to the Sugar 
Year 1974-75) and (4) the Notification dated 
30.9.1976 (applicable to the Sugar Year 1976-77). 
‘Sugar Year’ means the year commencing on and 
with 1st October and ending with the 30th of 
September of the following year. The interpreta- 
tion of these notifications is involved in this batch 
of appeals. 
2. Insofar as it is material, the notification dated 
28.9.1972 and the notification dated 4.10.1973 are 
similar. So are the notifications dated 12.10.1974 
and 30.9.1976. It would be appropriate if we set 
out the notification dated 28.9.1972 in its entirety: 
“Notification No.203/72 dated 28.9.1972: 
In exercise of the powers conferred by sub-rule 
(1) of rule 8 of the Central Excise Rules, 1944, 
the Central Government hereby exempts sugar, 
described in column (2) of the Table belowand 
falling under sub-item (1) of Item No.1 of the 
First Schedule to the Central Excises and Salt 
Act, 1944 (1 of 1944), from so much ofthe duty 
of excise leviable thereon as is specified in the 
corresponding entry in column (3) of the said 
Table. 
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TABLE 
S.No. Description of sugar 
1 2 
1. Sugar produced in a factory during 
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the period commencing from the 1st 
day of October, 1972 and ending with 
the 30th day of November, 1972 which 


is in excess of the quantity of 
sugar produced during the 
corresponding period in 1971. 
Sugar produced in a factory during 


the period commencing from the 1st 


day of December, 1972 and ending 
with the 30th day of April, 1973 
which is in excess of 115% of the 
quantity of sugar produced during 
the period commencing from the 
1st day of December, 1971 and 
ending with the 30th day of 

April, 1972. 

Sugar produced in a factory during 


the period commencing from the Ist 


day of May, 1973 and ending with 
30th day of June, 1973 which is in 
excess of the quantity of sugar 
produced during the corresponding 
period in 1972. 

Sugar produced in a factory during 


the period commencing from the 1st 


day of July 1973 and ending with 


the 30th day of September, 1973 which 


is in excess of the quantity of 
sugar produced during the 
corresponding period in 1972. 


Provided that the exemption under this notifica- 
tion shall not be admissible to a factory-- 
(a) which did not work during the base period, 
or 
(b) which had only a trial run in the base 
period, or 
(c) which commences production for the first 
time on or after the 1st day October, 1972: 
Provided further that in computing the pro- 
duction ofsugar during the periods mentioned 
in column (2) of the said Table,— 
(a) the data, as furnished in Form R.G.1 pre- 
scribed in Appendix I to the Central Excise 
Rules, 1944, or in such other record as the 


Duty of Excise 
3 


Rupees forty per 
quintal 


Rupees twenty per 
quintal 


Rupees twenty per 
quintal 


Rupees twenty per 
quintal 


Collector may prescribe under Rule 53 or Rule 
173G of the said rules, shall be adopted: 

(b) any sugar obtained from reprocessing of 
sugar-house products left over in process at 
the end of the base period or earlier shall be 
taken into account; and 

(c) any sugar obtained by refining gur or Khan- 
dasari sugar, or any sugar obtained by reproc- 
essing of defective or damaged sugar or brown 
sugar, if the same has already been included in 
the quantity of sugar produced, shall not be 
taken into account. 

Explanation I: A factory shall be deemed to 
have hada trial run during the base period only 
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if, on first going into production, the period 
during which actual crushing was done during 
the base period was less than 40 per cent of the 
average duration of the season in the State in 
which the factory is situated. 
Explanation IT: In this notification, the expres- 
sion, ‘base period’, means the period com- 
mencing from the 1st day of October, 1971 and 
ending with the 30th day of September, 1972.” 
3. Thoúgh the Sugar Year extends over a period of 
twelve months commencing from ist of October, 
the period commencing with Ist December and 
ending with 30th April is said to be the peak 
production period. Most of the sugar factories 
were commencing their operations only in the 
month of December. Either with a view to induce 
these sugar factories to produce more or with a 
view to induce them to commence their opera- 
tions early in the sugar year, the rebate provided 
for producing sugar in the months of October and 
November in excess of the corresponding period 
in the previous sugar year was kept relatively high. 
The scheme of the notification dated 28.9.1972 
appears to be this: 
(1) If during the months of October and 
November, 1972 (in the Sugar Year 1972-73), 
a factory produced sugar in excess of the quan- 
tity of sugar produced by it during the months 
of October-November, 1971, such factory was 
granted rebate in the Excise Duty at the rate of 
rupees forty per quintal in so far as the excess 
production is concerned. 
(2) Rebate for the period 1st December, 1972 
to 30th April, 1973 was available at the rate of 
rupees twenty per quintal provided the pro- 
duction of sugar during the said period was in 
excess of 115% of the quantity of sugar pro- 
duced by the said factory during the corre- 
sponding period in the previous Sugar Year, in 
so far as the excess production is concerned. 
(3) For the months of May and June, 1973 
rebate at the rate of rupees twenty per quintal 
was available provided the factory produced 
more sugar than it produced during the corre- 
sponding months in the previous Sugar Year. 
The said rebate was available again only with 
respect to the excess production. 
(4) For the period commencing from 1st July, 
1973 and ending with 30th of September, 1973, 
rebate was available at the rate of rupees twenty 
per quintal provided the factory produced sugar 


in excess of the quantity produced during the 
corresponding period in the previous sugar 
, year. This rebate too was confined to the excess 
production. 
4. However, the benefit of the rebate mentionedin 
any of the clauses aforesaid was not available to a 
factory which inter alia did not work during the 
‘base period’. The expression ‘base period’ was 
defined in Explanation II. It meant the period 
commencing from the 1st day of October, 1971 
and ending with the 30th day of September, 1972 
(previous sugar year). 
5. The sugar factories (concerned with the sugar 
year 1972-73) did not produce any sugar in one or 
the other of the four blocks (mentioned in the 
table contained in the Notification) in the base 
year (previous sugar year). During the current 
sugar year, however, they produced certain quan- 
tity of sugar during that block-period. To be more 
precise, take factory A. It produced 1,000 quintals 
of sugar in the months of October-November, 
1972 (Block-period (1) but had not produced any 
sugar whatsoever in the corresponding period 
(October-November, 1971) in the, base year. The 
question arose whether in such a situation, Fac- 
tory A was entitled to the benefit of rebate pro- 
vided in Clause (1) of the Table contained in the 
aforesaid notification with respect to the said 
1,000 quintals? The contention of the factory was 
that it was so entitled, whereas according to the 
Revenue, it was not. 
6. It is brought to our notice that even before the 
controversy actually arose between the parties, 
the Committee of the Sugar Mill Owners’ Asso- 
ciation addressed a letter to the Ministry of 
Finance, Government of India seeking a clarifica- 
tion as to the meaning and purport of the afore- 
said notification. The letter written by the 
Committee read as follows: 
“T am to refer to the Notification No.G.S.R. 
dated 28th September, 1972, issued by the 
Union Ministry of Finance (Department of 
Revenue & Insurance), New Delhi, on the 
above subject (copy enclosed for ready refer- 
ence). In this connection, the Government had 
issued a similar Notification on 13th October, 
1971, on the same subject. On this Notifica- 
tion, in response to an enquiry made by the 
Committee of the Association, the Board had 
clarified as per their letter No.F.No.14/33-71/ 
CX.1 dated 26th November, 1971, that a 
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factory which had worked during the base period 
i.e. during the period commencing form 1st 
day of October, 1970 and ending with 30th day 
of September, 1971, though it had not worked 
during the period from 1st October, 1970 to 
` 30th November, 1970, and the production during 
this period was nil, would be entitled to the 
excise rebate at the notified rate on its entire 
production achieved during the month of 
October and November, 1971. As the Notifica- 
tion issued this year is also on similar lines, the 
committee presume that the clarification given 
by the Board last year will apply to the Notifi- 
cation issued this year also, Łe., where a factory 
has worked in the base period (1st October, 
1971 to 30th September, 1972) it will be 
entitled to the full rebate on its entire produc- 
tion during the various periods mentioned in 
the Notification, although during the corre- 
sponding periods in the last season, the pro- 
duction may be nil. 
The committee shail be glad if you kindly confirm 
whether their above presumption is correct. 
Thanking you for a line in reply”. 
7. In its letter dated 1st November, 1972 the Ministry 
of Finance intimated thé Committee that the 
presumption made by the Committee is confirmed 
in respect of the established factories only. Later 
on, however, the Government of India revised 
their opinion which has led to the present contro- 
versy. 
& It is brought to our notice that the sugar facto- 
ties are governed by and follow the procedure 
prescribed by Rule 173-G of the Central Excise 
Rules, which rule occurs in Chapter VII-A - 
”Removal of Excisable Goods on Determination 
of Duty by producers, Manufacturers or Private 
Ware-House Licensees.” Rule 173 G requires 
every assessee to keep an account-current with the 
Collector separately for each excisable goods, in 
such form and manner, as the Collector may 
require. The rule requires the assessee to make 
credit periodically in such account-current, by 
cash payment into the treasury, so as to keep the 
balance in such account-current sufficiént to cover 
the duties due on the goods intended to be 
removed at any time. Every such assessee has to 
pay the duty determined for each consignment by 
debit to such account current before removal of 
goods, The Rules further require every assessee to 
furnish a monthly return in the prescribed form, 
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on the basis of which, assessment is completed by 
the appropriate officer. 

9. Coming back to the facts of these appeals, the 
claim for rebate made by these factories was 
allowed in the first instance but later proceedings 
were initiated to recover back, or re-adjust, as the 
case may be, the benefit already allowed. This was 
the phenomenon all over the country. These dis- 
putes were carried to High Courts. The main 
dispute was the same as indicated hereinabove. 
The factory has produced a certain quantity of 
sugar in block-period (i) (or, for that matter, any 
other block-period) in the sugar year 1972-73, but 
had not produced any sugar whatsoever in the cor- 


` responding period in the base year (previous sugar 


year) - but has produced some quantity of sugar 
during the base year as such; whether such factory 
is entitled to the rebate prescribed in clause (i) (or 
such other clause, as may be applicable) of the said 
Notification? Since the Notifications for 1972-73 
and 1973-74 are more or less similar, disputes 
raised before High Courts pertained to both these 
years. (Indeed, the said issue is common to the 
other two notifications concerned herein as well, 
with some difference, as we shail indicate at the 
proper stage). It appears that almost ali the High 
Courts except Karnataka have held in favour of 
the factories. In Patna High Court, there appears 
to bea conflict of opinion. Karnataka High Court 
has, however, held in favour of the Union of India. 
10. The first of the reported decisions is of the 
Andhra Pradesh High Court (Chinnappa Reddy, 
J., as he then was) in Etikoppaka Co-operative 
Agricultural Society v. Union of India, (1982) E.L.T. 
19. The reasoning in the said Judgment has been 
followed by most of the other High Courts. See 
1986(26) E.L.T. 904 (Bom.), 1982(59) E.L.T. 409 
(All), 1982 E.L.T. 19 (P. & H.), 1986(24) D.L.T. 
259 (Mad.) and 1987(30) E.L.T. (Ori.). 

11. Shri Ganguli, learned counsel for the Unionof 
India contends as follows: Language of the Notifi- 
cations (pertaining to the year 1972-73 and 1973- 
74) is quite clear and unambiguous. The benefit of 
rebate is available only where the “sugar produced 
in a factory during the period commencing from 
the Ist day of October, 1972 and ending with the 
30th day of November, 1972 which is in excess of 
the quantity of sugar produced during the corre- 
sponding period in 1971” -to take clause (i) of the 
Notification relating to 1972-73. The clause con- 
templates and is based on the premise that sugar is 
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produced, during October-November, 1972 as well 
as October-November, 1971. If no sugar was pro- 
duced during the corresponding period in the 
previous sugar year (October-November, 1971), 
the very clause is inapplicable. The contention of 
the factory-owners, which has no doubt been 
accepted by a majority of High Court, does vio- 
lence to the plain language of the clause. The 
interpretation placed by the factory-owner leads 
to certain absurd consequences. Learned counsel 
gave more than one illustration to emphasise his 
submission. Take a case where a factory has pro- 
duced one thousand quintals of sugar in October- 
November, 1971 and has also produced one thou- 
sand quintals in October-November, 1972. In such 
asituation the factory would not get any rebate in 
“terms of the notification dated 28.9.72, whereas 
another factory which may not have produced any 
sugar whatsoever in October-November, 1971, 
but has produced one thousand quintals of sugar 
in October-November, 1972, gets the rebateat the 
rate of rupees forty per quintal. This would really 
amount to, says that counsel, punishing the first 
factory-more efficient factory-for producing the 
sugar in the previous year and to rewarding the 
second one-the indolent factory-which did not 
produce any sugar dyring October-November, 1971. 
Another illustration given by the learned counsel 
is this; a factory had produced five thousand quin- 
tals ofsugar during the period 1st December. 1972 
to 30th April, 1972; it produces the very same 
quantity again during the period 1st December 
1972 to 30th April, 1973; such a factory would not 
be entitled to any rebate under clause (2) of the 
said notification; but another factory which had 
produced, say, just 1000 quintals during the period 
December 1, 1971 to April 30, 1972 but produced 
five thousand quintals during the period Decem- 
ber 1, 1972 to April 30, 1973 would get the benefit 
ofrebate on 4,000 quintals. This again amounts to, 
says the counsel, rewarding the inefficient and 
indolent and punishing the efficient. The learned 
counsel seeks to reinforce his argument by refer- 
ring to clause-(2). It relates to the period 1st 
December, 1972 to30th April, 1973. Rebate in the 
sugar produced during this period is available only 
if it if in excess of 115 per cent of the quantity of 
sugar produced during the period December 1, 
1971 ‘to April 30, 1972. If the production is nil 
during the corresponding period in the previous 
sugar year, asks the counsel, how is one to work 
SC 10 


out 115% of it. What is 115% of zero? asks he. For 
all these reasons counsel says, nil production cannot 
be equated to “the quantity ofsugar produced.....” 
in clause (1). Counsel also says that Clause (1) of 
the first Proviso in the said notification should be 
harmonised with the several clauses mentioned in 
the Table and that no interpretation should be 
adopted which renders any part of the said notifi- 
cation superfluous. 

12. We find ourselves unable to agree with the 
learned counsel for the Union of India. While we 
agree that the several clauses in the Notification 
must be read together, harmonised and reasona- 
bly understood, we cannot also ignore the under- 
lying object and purpose of the notification. We 
also agree that an interpretation which leads to 
absurd consequences should be avoided. Even so, 
we are afraid, we cannot agree with the learned - 
counsel. The object behind the notification was 
evidently not only to induce the factories to pro- 
duce more sugar but also to induce them to start 
their production early in the sugar year. The 
object appears to be also to induce the factories to 
keep on producing the sugar all the year-round, 
which they may perhaps not have done otherwise. 
Running the factories during the off-season (wef ` 
are told, off-season means October-November 
period and then again the period from May-June 
to September), may have its own problems which 
may increase the cost of production. Be thatas it 
may, the main issue is whether the words “the 
quantity of sugar produced during the correspond- 
ing period...” do not take in the case ofa factory 
which has not produced any sugar whatsoever 
during the relevant corresponding period? On a 
consideration of the rival points of view, we are o 
the opinion that it does take in. Holding otherwise 
would have this absurd consequence: a factory 
which has produced, say, just one quintal of sugar 
during the relevant corresponding period and has 
produced 1,000 quintals during October-Novem- 
ber, 1972 would qualify for the rebate on 999 
quintals while another factory which has not pro- 
duced any sugar-nil production-but has produced 
1,000 quintals during October-November, 1972, 
would not qualify. How does this interpretation 
advance the purpose of the notification, is difficult 
to appreciate, 

13. Coming to the second illustration given by th 
learned counsel, we must say that the idea behin 
the said notification is to induce th 
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manufacturers to produce more in the current 
sugar year than what they have produced in the 
previous sugar year or during the previous corre- 
sponding period in the previous sugar year, as the 
case may be. If this is the object there is nothing 
absurd in saying that a factory which has produced 
five thousand tones during December 1, 1971 to 
April 30, 1972 and produces the very same quan- 
tity during the period December 1, 1972 to April 
30, 1973, does not qualify for rebate under clause 
(2). There is no reason or occasion for granting 
him any rebate. But where a factory has not pro- 
duced any sugar or has produced a particular 
quantity of sugar during the said period in the 
previous sugar year, but produces a larger quantity 
during the said period in the current sugar year, it 
must be rewarded. It may be remembered that no 
manufacturer produces sugar merely for the sake 
of rebate. Rebate is an inducement, an additional 
attraction. It isnot as ifwithout rebate provided by 
these notifications, no one would have produced 
sugar. We are also unable to see any difficulty in 
operating clause (2) of thesaid notification. There 
is no arithmetical difficulty in working out 115% 
of zero; it is zero. What applies to clause (1) 
applies equally to clauses (2), (3) and (4). Our 
understanding is reinforced and supported by clause 
(a) of the first proviso. It says that the benefit of 
the said rebate would not be available to a factory 
“which did not work during the base period.” Why 
does it say so? What is its meaning and implica- 
tion? It is only that the factory need not necessarily 
have worked during each of the corresponding 
periods in the base year; it is enough if it has 
worked in the base year. 

14. We may point out that a majority of the High 
Courts in the country have adopted the very same 
interpretation as has been placed by us. 

15. It is then argued by the learned counsel for the 
appellant that exemption notifications should be 
strictly construed. There is no quarrel with the 
proposition but there is another equally valid 
principle that such notifications should be given 
their due effect, keeping in view the purposes 
underlying. We must reiterate that no factory 
owner would keep his factory idle during a par- 
ticular period only with a view to produce sugar 
during the same period in the next sugar year and 
earn rebate in the next year. More particularly, it 
cannot reasonably be expected that a factory-owner 
would deliberately keep his factory idle during the 
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peak production period (December to April) only 
with a view to produce sugar during that period 
next year and earn rebate in such next year. It 
would be unrealistic to say so. Actually these 
notifications were being issued every year con- 
fined to that year. They were being issued every 
year confined to that year. They were being issued 
just on the eve of the sugar year or a few days after 
the commencement of the sugar year and there 
were variations in the relevant clauses from year 
to year. Construed realistically, we see no room 
for any absurdity resulting from our interpreta- 
tion. The case of October-November appears to 
be rather an exception. Normally, it appears,.no 
factory-owner commenced the production of sugar 
in these months because of several unfavourable 
factors. Indeed, these unfavourable factors 
appears to be present to a large extent even during 
the months June to September. These notifica- 
tions were evidently meant to compensate the 
factory-owners for producing during these months 
aswell. As stated already, one must proceed on the 
assumption that every industrialist and business- 
man would, ordinarily, like to produce as much 
more as possible, since normally speaking, more 
production means more profits. 
16. For the above reasons, we are of the opinion 
that the interpretation placed upon the said noti- 
fications by the majority of the High Courts is the 
correct one. We do not agree with the view taken 
by the Karnataka High Court in its Judgment 
under appeal in Civil Appeal Nos.3831-32 of 1988. 
For the same reason, we do notalso agree with the 
view taken by the Patna High Court in Civil Writ 
Jurisdiction Case No.865 of 1966. 
17. Now coming to the Notifications for the years 
1974-75 and 1976-77, the concept of base year is 
not to be found here; otherwise they are similar to 
those relating to 1972-73 and 1973-74. In the 
notification dated 12.10.74 (relating to the sugar 
year 1974-75) the sugar year is divided into two 
blocks/periods. The first block comprises October 
and November, 1974 whereas the second block 
takes in December, 1974 to September, 1975. 
Here too, the question is identical to that arising 
in the years 1972-73 and 1973-74. The answer too 
will naturally be the same. 
18. In view of the aforesaid conclusion, it is not 
necessary for us to go into the other questions 
raised by the factory-owners except the following: 
There is a minor controversy with respect to 


ty Collector of Central Excise v. Neoli Sugar Factory (Jeevan Reddy, J.) 75 


the working of Clause (2) in Notification No.146/ 
74 dated 12.10.74 relating to the sugar year 


* 


1974-75. Clause (2) of the table contained in 
the notification reads as follows: 














TABLE 
No. Description of Sugar Duty of excise 
Free Sale Levy of 
Sugar Sugar 
1 2 3 4 
he R EE 


2. Sugar produced in a factory during the period commencing on the 1st day of December, 
1974 and ending with the 30th day of September, 1975 which is in excess of the average 
production of the corresponding period of the De five sugar years, that is,- 


(a) on excess production upto 
7.5.9 


(b) on excess production on the 
next 10% 


(c) on excess production on the 
next 10% 


d on excess production on the 
P 
next 10% 


(e) on excess production beyond 
37.5% 


Rs.20 -Rs.5 
per pee 
quintal quintal 
Rs.40 ‘Rs.10 
per " pers > ' 
quintal ' quintal ' 
Rs.50 Rs.14 
‘per’ per 
quintal quintal 
Rs.60 ‘Rs.18 
per per 
quintal quintal 
Rs.82 Rs.22 
per per 
quintal quintal 





19, Mr.Ganguli, learned counsel for the Union of 
India says that some of the Courts have applied the 
percentage mentioned in sub-clauses (a) to (e) to 
the excess production and not to the average 
production of the preceding five sugar years. We 
may take an illustration to explain what the learned 
counsel says. Take a case where the average pro- 
duction of a factory during the corresponding 
period (December 1 to September 30 of the pre- 
ceding five sugar years is 1,000 quintals. That 
factory produces 2,500 quintals during the period 
December 1, 1974 to September 30, 1975. In such 
a case, the ascending percentage mentioned in 


sub-clauses (a) to (e) of clause (2) have to be 
applied for working out the rebate. According to 
us, it must be done in the following manner, keep- 
ing in mind that the basis for these percentages in 
the average production of the previous five years 
and not the excess production, Out of 2,500 quin- 
tals produced during the said period in thecurrent 
sugar year (December 1,1974 to. September 30, 
1975), ‘the average of the five previous sugar years 
ie., 1,000 quintals should be deducted first, which 
means the excess production during the current 
year is 1,500 quintals. 7.5.% of 1000 quintals is 75 
quintals. On this quantity of 75 quintals, the rate 
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of rebate as per sub-clause (a) will be Rs.20 per 
quintal in the case of free sale sugar and Rs.5 per 
quintal in the case of levy sugar. Next 10% of 
excess production means 100 quintals which would 
be eligible for rebate under sub-clause (b) at the 
rate of Rs.40 per quintal in the case of free sale 
sugar and Rs.10 per quintal in the case of levy 
sugar. The next 100 quintals would be eligible for 
rebate under sub-clause (c) at the rate of Rs.50 per 
quintal in the case of free sale sugar and Rs.14 per 
quintal in the case of levy sugar. Then again the 
next 100 quintals would be eligible for rebate 
under sub-clause (d) at the rate of Rs.60 per 
quintal inthe case of free sale sugar and Rs.18 per 
quintal in the case of levy sugar. The balance of 
1125 quintals would qualify for rebate under sub- 
clause (e) at the rate of Rs.82 per quintal in the 
case of free sale sugar and Rs.22per quintal in the 
case of levy sugar. This is the interpretation and 
understanding contended for by Shri Ganguli and 
we must say that none of the counsel for the 
factory-owners’ disputed the same. It is accord- 
ingly directed that the above method shall be 
followed in working out clause (2) of the notifica- 
tion dated 12.10.74. 

20. Accordingly all the civil appeals except Civil 
Appeal Nos.3831-32 of 1988, fail and are dis- 
missed. Civil Appeals No.3831-32 of 1988 are 
allowed. The authorities will take action in accor- 
dance with this judgment. There will be no order 
as to costs. 


BS. 


Appeals ordered. 


IN THE SUPREME COURT OF INDIA. 


Present: B. P.Jeevan Reddy and 
N.Venkatachala, JJ. 


C.A.No.1799 of 1980 6th April, 1993. 
Rao Narain Singh (dead) by L.Rs. Appellant 
v. 

Union of India „Respondent. 


(A) Requisitioning and Acquisition of Immovable 
Property Act (XXX of 1952), Sec.8 (3) - Land 
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acquired under - Just equivalent price of - Determi- 
nation of - Method of Valuation to be resorted to by 
Court in - Building potentiality of land acquired - 
Significance of, when Court resorts to ‘comparable 
sales method’. 

Method ofvaluation to be resorted to by a court in 
determining acquired land’s just equivalent price 
has to, necessarily, depend on the nature of evi- 
dence adduced by parties in that regard. When, in 
a given case, the parties produce evidence of sales 
relating to the acquired land or lands in the vicin- 
ity of the acquired land and require the concerned 
court to determine the compensation payable for 
such acquired land, such court naturally resorts to 
what is known as ‘the comparable sales method of 
valuation of land. Building potentiality of the 
acquired land, claimed to be possessed by the 
acquired land can-assume no significance as the 
‘comparable Sales Method’ of valuation is 
resorted to by the High Court. Paras. 7&8] 
(B) Requisitioning and Acquisition of Immovable 
Property Act (XXX of 1952) Sec.8 (3) - Rajasthan 
Land Acquisition Act (XXIV of 1953), Sec.23 (2) - 
Land Acquisition Act (I of 1894) - Land and build- 
ing acquired under the 1952 Act situated in State of 
Rajasthan - Solatium payable for - Rate admissible 
under the State Act or Central Act. 

The High Court in fixing the solatium at the rate 
of 10 per cent on the amount of compensation 
payable for the land and building has held that the 
land and building acquired being in the State of 
Rajasthan, the solatium payable was the rate 
admissible therefor under Sec.23 (2) of the 
Rajasthan Land Acquisition Act-the State Act 
and not the rate admissible under the correspond- 
ing provision in the Central Land Acquisition Act. 
The Court finds no good reason to disagree with 
the High Court in the said matter as the solatium 
to be paid for the land acquired under the Requi- 
sitioning and Acquisition Act cannot be a benefit 
ofsolatium notavailable for a land acquired under 
the State Actie., the Rajasthan Land Acquisition 
Act. [Para. 17] 
Cases referred to: 

Union of India v. Kamlabhai Harjiwandas Parekh, 
(1968)1 S.C.R. 463: AIR. 1968 S.C. 377: 1968 
S.C.D. 108: 14 L.R. 373: 70 Bom.L.R. 316: 1968 
Mah.L.J. 542: (1968)2 S.CJ. 114: 1968 M.P.LJ. 
573. [Para. 6] 

Atmaram v. Collector of Nagpur, A.I.R. 1929 P.C. 
92. [Para. 7] 


Pe 
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Collector of Lakhimpur v. Bhuban Chandra Dutta, 
(1972)4 S.C.C. 236. [Para. 11] 

Prithvi Raj Taneja v. State of M.P., (1977)1 S.C.C. 
684: A.I.R. 1977 S.C. 1560: 1977 Jab.L-J. 240: 1977 
Rev. L.R. 290: (1977)2 S.C.R. 633: (1977)2 S.C.J. 
352. [Para. 11] 

Bangaru Narasingha Rao Naidu v. R.D.O., Vizian- 
agaram, (1980)1 S.C.C. 75. {Para. 12] 

The Judgment of the Court was delivered by 
Venkatachala, J.: This civil appeal by special leave 
is preferred against the common judgment and 
separate decrees dated 9.5.1980 of the Rajasthan 
High Court, dismissing Civil First Appeal No.54 
of 1971 in which the appellant had sought 
enhanced compensation for his acquired property 
and partly allowing Civil First Appeal No.56 of 
1971 of the Union of India in which it had sought 
reduction in the market value of the same 
acquired property. 

2. The appellant, since deceased (represented by 
his Legal Representatives), was the owner in 
possession of a property known as “Masuda House’ 
at Ajmer, comprised of a thirty year old building 
with a large extent of land of about 70 Bighas, 14 
Biswas, appurtenant thereto. On 24th April, 1963, 
the Union of India, in exercise ofits powers under 
Sec.29 of the Defence of India Act, 1962 (D.I.Act), 
requisitioned the said building and land for sta- 
tioning the Central Reserve Police Force (CR-P.F.) 
and took its possession. Then, on 5th May, 1967 
the Collector of Ajmer, having served a notice on 
the appellant under Sec.36 of D.I.Act, acquired 
the said building and land. As the D.I.Act ceased 
to have its force with effect from 10th July, 1968, 
the Collector of Ajmer took recourse to Sec.8(1) 
of the Requisitioning and Acquisition of Immov- 
able Property Act, 1952, the Requisitioning and 
Acquisition Act and offered to the appellant on 
10th September, 1968 a sum of Rs.5,32,594 as 
total compensation for the acquired building and 
land. The appellant rejected that offer ofcompen- 
sation as inadequate. This situation led to the 
appointment of Shri Updesh Narain Mathur, the 
Joint Legal Remembrancer for the State of 
Rajasthan, as Arbitrator under Sec.8(1)(b) of the 
Requisitioning and Acquisition Act, for deter- 
mining the just amount of compensation payable 
to the appellant for his acquired building and land. 
Ona notice issued by the Arbitrator to the appel- 
lant inviting his claim for compensation, the 
appellant filed a claim-statement claiming 


Rs.2,50,000 as compensation for the -acquired 
building and Rs.10 per sq.yard as compensation 
for the acquired land. The Arbitrator, purporting 
to act on evidence produced by parties in an 
enquiry held by him for determining the compen- 
sation payable to the appellant, made an award on 
15th April, 1971. By that award, the market value 
of the acquired building was fixed at Rs.2,50,000 
while the market value of land was fixed at Rs.7.50 
persq.yard. Then, the damages for loss ofaccess to 
the appellant’s unacquired land was fixed at Rs.2,000. 
Further, thesolatium payable on the total market 
value of the acquired land was fixed at 15 per cent 
while the interest on the total compensation pay- 
able was fixed at 6 per cent per annum from the 
date of the award to the date of payment. The 
appellant, who felt that the amount of compensa- 
tion awarded by the Arbitrator was inadequate, 
preferred an appeal in the High Court seeking 
grant of enhanced compensation. The Union of 
India which, on the contrary, felt that the amount 
of compensation awarded by the Arbitrator was 
excessive, preferred an appeal in the High Court 
seeking reduction in the amount of compensa- 
tion. The High Court which clubbed both the 
appeals and heard them, by its common judgment - 
partly allowed the appeal of the Union of India 
and dismissed the appeal of the appellant. By that 
judgment the market value of the building was 
reduced from Rs.2,50,000 to Rs.1,41,100 while the 
market value of the land was reduced from 7.50 
persq.yard to Rs.4 persq.yard. Solatium was given 
at a uniform rate of 10 per cent on the market 
value of both the building and the land as against 
the rate of solatium of 15 per cent, which had been 
given on the market value of the land by the award. 
Interest at 4 per cent per annum on the amount of 
compensation was granted directing payment of , 
that rate of interest on the total amount of com- 
pensation from the date of acquisition till 2nd 
November, 1968, the date on which Rs.4,59,150.84 
paise was paid to theappellant and on the balance 
amount of compensation from 3rd November, 
1968 upto the date of its payment to the appellant. 
That common judgment of the High Court and the 
decrees made thereon, are appealed against by the 
appellant in these appeals, whereby grant of 
enhanced compensation is sought. Due to the 
death of the appellant during the pendency of this 
appeal, his Legal Representatives are permitted 
to prosecute this appeal. 
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3. Shri A.K.Sen, the learned senior counsel for the 
appellant, contended before us that the market 
value of the acquired building as well as the mar- 
ket value of the acquired land, determined by the 
High Court fell far short of the price which each of 
them would have fetched in the open market ifhad 
been sold on the date of their acquisition in the 
same condition in which they were at the time of 
requisition and hence were not the respective 
prices liable to be paid for them under Sec.8¢3) of 
the Requisitioning and Acquisition Act. Elabo- 
rating the contention, he argued that the High 
Court in determining the market value of the 
acquired land at Rs.4 per sq.yard had not taken 
into consideration the relevant factors, such as, (i) 
the building potentiality of the acquired land, (ii) 
the prices fetched under sale deeds of similar lands 
in the vicinity of the acquired land and (iii) trend 
in price-rise of lands, which would have warranted 
granting ofa higher market value for it. He further 
contended that the High Court ought not have 
reduced the market value of the acquired building 
to an amount falling short of the amount fixed for 
it by the Arbitrator on the basis of the estimate of 
its value prepared by Shri G.L.Sharma, a private 
engineer and his own spot inspection report. As 
regards thesolatium awarded by the High Courtat 
10 per cent on the market value of the acquired 
land and building, his contention was that such 
solatium should have been awarded at the rate of 
15 per cent as was permissible under the Central 
Land Acquisition Act and not at the rate of 10 per 
cent as was permissible under the Rajasthan Land 
Acquisition Act. The learned counsel for the Union 
of India, who refuted the said contentions 
advanced on behalfof the appellant, sought tosus- 
tain the judgment of the High Court. 
4. The principal controversy which needs our 
decision in the light of the above rival contentions 
since relates to the correctness of the amount of 
compensation determined by the High Court as 
that payable for the acquired land of 1,38,117.20 
sq.yards, we shall proceed to deal with it at the first 
instance. 
5. Sub-section (3) of Sec.8 of the Requisitioning 
and Acquisition Act, being the provision accord- 
ing to which the compensation payable for the 
acquired land has to be determined, it is excerpted: 
“8(3). The compensation payable for the 
acquisition of any property under Sec.7 shall 
be the price which the requisitioned property 
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would have fetched in the open market, if it 
had remained in thesame condition as it was at 
the time of requisitioning and been sold on the 
date of acquisition.” 
6. As it is ruled by this Court in Union of India v. 
Kamlabhai Harjiwandas Parekh, (1968)1 S.C.R. 
463: AIR. 1968 S.C, 377: 1968 S.C.D. 108: 14 L.R. 
373: 70 Bom.L.R. 316: 1968 Mah. L.J. 542: (1968)2 
S.CJ. 114: 1968 M.P.L.J. 573, that the provision of 
Sec.8(3) of the Requisitioning and Acquisition 
Act lays down a principle aimed at giving to the 
owner of the acquired land an amount of compen- 
sation which approximates to such land’s just . 
equivalent value on the date of its acquisition, our 
endeavour here would be to see whether that 
principle is rightly applied by the High Court in 
determining the amount ofcompensation payable . 
for the acquired land. 
7. Method of valuation to be resorted to bya court 
in determining acquired land’s just equivalent 
price, has to, necessarily depend on the nature of 
evidence adduced by parties in that regard. When, 
in a given case, the parties produce evidence of 
sales relating to the acquired land or lands in the 
vicinity of the acquired land and require the con- 
cernéd court to determine the compensation payable 
for such acquired land, such court naturally 
resorts to what is known as ‘the Comparable Sales 
Method’ of valuation of land. Indeed, ‘Compa- 
rable Sales Method’ of valuation of an acquired 
land is invariably resorted to by every court ever 
since the Privy Council in Atmaram v. Collector of 
Nagpur, A.I.R. 1929 P.C. 92, regarded that method 
as one which furnishes ‘a healthy criterion’ for 
determining the market value ofan acquired land. 
As regards the acquired land, with the market 
value of which we are concerned, parties them- 
selves had produced evidence of sales of lands 
before the Arbitrator in order to enable him to 
determine its market value based on prices fetched 
for lands under those sales. The same sale deeds 
are considered by the High Court to find as to 
which of them could form the basis for determin- 
ing the market value of the acquired land. It is why, 
we have now to see, whether the sale deeds relied 
upon by the High Court to determine the market 
value of the acquired land did really furnish a 
proper basis to make such determination by 
resorting to ‘the Comparable Sales Method’ of 
valuation ofland. =” ’ 
8. Building potentiality of the acquired land, claimed| 
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to be possessed by the acquired land, can assume 
no significance in the instant case as ‘the Compa- 
rable Sales Method’ of valuation of land is 
resorted to by the High Court. Such method is 
resorted to, as the acquired land was found to be 
comparable in its essential features with tands(s) 
respecting which evidence of certain sale deed(s), 
was produced. Hence, the contention of the learned 
counsel for the appellant raised to establish, that 
the acquired land had building potentiality at the 
time of its acquisition, need not engage our con- 
sideration. 

9, The High Court, as is seen from its judgment, 
has examined the sale deeds produced as evidence 
of comparable sales with a view to find out as to 
which of them could be taken to relate toa land or 
lands comparable to the acquired land. Such 
examination was necessary to find whether the 
land covered under a genuine sale deed was basi- 
cally similar to the acquired land. If so found,it 
would not be difficult for the Court to hold that 
the price fetched for such land could be regarded 
as the price of the acquired land, although some 
amount may have to be either added to sale price 
or deducted out of the sale price in balancing 
certain factors not common to the land(s)sold and 
the land acquired. 

10. A site plan ofan area in Ajmer, available in the 
record, by consent of parties, is utilised by the 
High Court for locating the actual situation of the 
lands covered by the sale deeds vis-a-vis the actual 
situation of the acquired land. A sale deed dated 
11.10.1960 produced in evidence as Ex.P-4 is found 
to relate to sale of 48,400 sq.yards of land at the 
rate of Rs.6.50 persq.yard by Mayo College to Life 
Insurance Corporation of India while another sale 
deed dated 17.11.1960 produced in evidence as 
Ex.P-19 is found to relate to sale of 13,572 sq.yards 
of land at the rate of Rs.7 per sq.yard by the very 
Mayo College to Model Housing & Co-operative 
Society Ltd. These sale deeds, according to the 
High Court, since related to lands situated in a 
populous area of Ajmer City, the lands sold under 
them were not comparable to the acquired land 
which was situated at a place farther away from the 
city. Although it was contended on behalf of the 
appellant that the lands sold under the said two 
sale deeds ought to have been held by the High 
Court as those comparable to the acquired land, 
that contention cannot merit our acceptancesince 
the location of the lands covered by the sale deeds 


is altogether different from the location of the 
acquired land, as becomes apparent from the site 
plan with reference to which the High Court has 
concluded that the lands covered by thesale deeds’ 
lands and the acquired land were not comparable. 
11. Sale deed dated 14.1.1964 produced as Ex.P-5 
whereunder Mayo College had sold 1,000 sq.yards 
ofland at the rate of Rs.10 persq.yard in favour of 
Mrs. V.M Kaula; another sale deed dated 25.9.1964 
produced as Ex.P-6 relating to sale ofa small strip 
of land at Rs.10 per sq.yard between the same 
parties; and a third sale deed dated 13.11.1964 
produced as Ex.P-7 whereunder the very Mayo 
College had also sold to Navin Chandra Sharma 
782 sq.yards of land at Rs.7 per sq.yard, are 
regarded by the High Court as not comparable 
sales for determining the value of the acquired 
land, in that each of them were small bits as 
compared to the acquired land. The High Court, 
as suggested on behalf of the appellant, cannot be 
found fault with for its refusal to act upon the said 
three sale deeds as comparable sales to determine 
the market value of the large extent of the 
acquired land, when it is well settled that the prices 
fetched under sale deed of small bits of lands 
ought not to, ordinarily, be made the basis for 
determination of large extents of acquired land, 
(See: Collector of Lakhmipur v. Bhuban Chandra 
Dutta, (1972)4 S.C.C. 236, Prithvi Raj Taneja vy. 
State of M.P., (1977)1 S.C.C. 684: A.LR. 1977 S.C. 
1560: 1977 Jab.LJ. 240: 1977 Rev.L.R. 290: (1977)2 
S.C.R. 633: (1977)2 S.C.J. 352. Besides, in the 
instant case when sale deeds of lands ofeven larger 
extents of lands situated in the very area where the 
bits of lands covered by the three rejected sale 
deeds were situated were not considered by the 
High Court as comparable sales for the reason of 
their situation in a populous area of the city, that 
reason should equally hold good for the High 
Court not acting upon the three sale deeds relat- 
ing to bits of lands as comparable sales for fixing 
the market value of the acquired land. 

12. However, there are other two important sale , 
deeds which the High Court has regarded as sales 
of lands comparable to the acquired land and has 
taken the prices fetched for them as the criteria for 
determining the market value of the acquired 
land. A sale deed of the year 1961 produced as 
Ex.P-18 related to sale of 26,733 sq.yards of land 
which was a portion of the acquired land. That 
land had been sold by the very appellant to Navjiwan 
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Co-operative Housing Society Ltd. at the rate of 
Rs.3 per sq.yard. Another sale deed dated 14.3.1958 
produced as Ex P-10 related to sale of 5,124 sq.yards 
ofland situated in the close vicinity of the acquired 
land. Thatland had been sold at the rate of Rs.3.50 
persq.yard by Joharilal to Saraswati Balika Vidhy- 
alaya. As regards sale deed Ex.P-18 under which 
the appellant had sold a large extent of land to 
Navjiwan Co-operative Society at the rate of Rs.3 
per sq.yard, the contention of learned counsel for 
the appellant before us was, as was before the High 
Court, that the real value of the land as on the date 
of sale was Rs.6 per sq.yard as stated by P.W.6 
Sadu Singh, and hence that rate should have formed 
the basis for determining the market value of the 
acquired land. The High Court rejected this con- 
tention on its view that thestatement of P.W.6, the 
President of the Society, that the price of the land 
was Rs.6 per sq.yard at the time of its purchase in 
the year 1958 was difficult of acceptance when the 
Society had accepted its price at the rate of Rs.4 
persq.yard in relation to the year 1965, when it had 
been acquired. Besides, what cannot be overlooked 
is that neither the vendor of the land nor P.W.1, 
Narayana Singh, who has given evidence on behalf 
of the vendor, had stated at any time that the real 
price of the land in Ex.P-18 was Rs.6 per sq.yard as 
on the date of its sale. The High Court, therefore, 
cannot be found fault with for relying upon the 
sale deed relating to a land which formed part and 
parcel of the acquired land earlier, as furnishing 
the real criterion for determining the price of 
acquired land (See: Bangaru Narasingha Rao Naidu 
y. R.D.O, Vizianagaram, (1980)1 S.C.C. 75. Hence, 
the contention urged that the price under sale 
deed Ex.P-18 should be regarded as Rs.6 per sq.yard 
and that price should form the basis for determin- 
ing the market value of the acquired land, ought to 
fail. 

13. The contention that the rate of Rs.3.50 per 
sq.yard at which Joharilal sold the land under 
Ex.P-10 to Saraswathi Balika Vidayalaya had tobe 
regarded as a concession price since he was the 
Vice President of the vendee Vidayalaya, was not 
accepted by the High Court because of its view 
that oral testimony given by Joharilal as P.W.2, 
several decades after the actual sale had taken 
place, was difficult to act upon, particularly, when 
there was nothing in the sale deed which could 
give such indication. This contention has been 
rightly not accepted by the High Court. We are 
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unable to find any good reason to take a contrary 
view in the matter. 

14. The learned counsel for the appellant then 
contended that the High Court should not have 
brushed aside the claim of the appellant that the 
market value of the acquired lands as on the date 
of its acquisition could be fixed at\least at the rate 
of Rs.6 per sq.yard, as had been done by the 
Arbitrator taking into consideration the trend of 
price-rise of lands. The High Court has taken the 
view that there was no reliable evidence available 
on record to show that the land price in the area 
between the year 1961 when the deceased-appel- 
lant had sold the land adjoining the acquired land . 
at Rs.3 per sq.yard and the year 1967, when the 
land, the compensation for which had to be deter- 
mined, was actually acquired, had gone up appre- 
ciably. The view so taken by the High Court, 
according to the learned counsel for the appellant, 
ignored the reliable evidence on record relating to 
the sale prices of building plots formed on a land 
far beyond the acquired land by the Urban 
Improvement Trust of Ajmer fixed in the year 
1963, that is, Rs.15 per sq.yard for commercial 
plots and Rs.7 per sq. yard for residential plots and 
the said prices were approved by the State Gov- 
ernment. This evidénce, it was asserted by the 
learned counsel for the appellant, clearly demon- 
strated the price rise of land in the area of the very 
acquired land after the year 1961. In our view, the 
coritentions of learned counsel as regards trend of 
price-rise of land in the area of the acquired land 
are well founded. No doubt, the plots of Urban 
Improvement Trust made ready for sale at high 
prices pertained to a developed lay-out. Yet, they 
clearly indicated the prices of land situated 
beyond the acquired land, as prevailed in the year 
1963. Besides, in the instant case it is admitted that 
for the land which was purchased under Ex.P-18 
by Navjiwan Housing Society in the year 1961 at 
Rs.3 per sq.yard the Arbitrator had awarded a rate 
ofRs.4 persq.yard with reference to its acquisition 
in the year 1965, and that award was not chal- 
lenged by the State, as fixing a high price. From 
this, it becomes obvious that even the State was 
well aware of the trend of price-rise of lands in the 
area of the acquired land between the year 1961 
and 1965. Thus, trend in price-rise of lands in the 
area of the acquired land between the year 1961, 
the year in which the appellant sold the land 
adjacent to the acquired land and the year 1967, 
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the year in which the land in question was 
acquired, was therefore, very much seen. Indeed, 
the rising trend in prices of immovable properties 
is a common phenomenon all over the country 
_ after the year 1950, although such rising trend has 
varied in degree from place to place and year to 
year. The lands around Ajmer City, were no excep- 
tion to such trend in price-rise. However, as the 
market value of the acquired land is determined by 
the High Court at Rs.4 per sq.yard in the year 
1967, without taking into account the trend of 
price-rise of lands in the vicinity of the acquired 
land, we consider that it would be very just and 
proper to add to that price of Rs.4 per sq.yard, 
another Re.1 per sq.yard on account of the factor 
of price-rise of lands in the area of the acquired 
land between the year 1961 and the year 1967. If 
Re.1 persq.yard is so added to Rs.4 persq.yard, the 
market value of the acquired land in 1967, the year 
of its acquisition, would work out to Rs.5 per 
sq.yard. Hence, as against the market value of the 
acquired Jand determined by the High Court at 
Rs.4 per sq.yard, we determine the same at Rs.5 
per sq.yard, inasmuch as, such determination of 
market value of the acquired land would satisfy 
the principle of awarding to it an equivalent price. 
15. The next question which requires our exami- 
nation keeping in view the arguments of learned 
counsel for the contesting parties, is as to whether 
the High Court had gone wrong in not accepting 
the price of the acquired building ‘Masuda House’ 
determined by the Arbitrator in a sum of Rs.2,50,000 
as on the daté of its acquisition as the correct 
market price. 

16. The arbitrator for fixing the price of the 
acquired building had acted on an estimate of one 
G.L.Sharma, a retired Executive Engineer of 
Government of Rajasthan, who had claimed that 
he had prepared the estimate of the acquired 
building on an inspection of the building in the 
presence of Shri B.D.Gupta, Assistant Surveyor, 
C.P.W.D. representing the C.R.P.F. Ajmer for 
which the building had been acquired. So also the 
Arbitrator had acted on the inspection report 
which he had claimed as prepared on local inspec- 
tion of the building. The High Court found that 
the retired Executive Engineer, who, it was said, 
had prepared the estimate of the building for 
fixing its price on the date of acquisition, had not 
given evidence about it as a witness and that had 
led to denial to the contesting party, an 
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opportunity ofcross-examining him as to accepta- 
bility of the Report. Therefore, according to the 
High Court, such estimate could not have had any 
evidentiary value and the price of the building 
fixed by the Arbitrator on the basis of such esti- 
mate had to be discarded. Further, the High Court 
has found fault with the Arbitrator to have relied 
upon his Inspection Report to test the estimate of 
the building prepared by the retired Executive 
Engineer, although it had not been admittedly 
signed by the Arbitrator at the time of making his 
award. In the view of the High Court, such report 
could not have been made use of by the Arbitrator 
for the purpose of accepting the estimate of the 
building made by the retired Executive Engineer, 
inasmuch as the parties against whom such 
inspection report had been used, had no opportu- 
nity of knowing about the very existence of such 
report. As is seen from the evidence on record and 
` the proceedings before the High Court the rea- 
sons as to why the High Court did not attach any 
vålue to the estimate made by the retired Execu- 
tive Engineer and the Inspection Report, cannot 
be said to be ill-founded. Besides, it was not dis- 
puted before us that the retired Executive Engi- 
neer had been employed by the appellant, Rao 
Narain Singh, the owner of the acquired building, 
as his private Engineer, inasmuch as that Execu- 
tive Engineer had admittedly visited the building 
and prepared theestimatecosts and specifications 
of structures in the building on behalf of Rao 
Narain Singh. Again, it was not disputed that the 
Arbitrator came to sign the inspection report said 
to have been prepared by him after the award had 
been made and when he had become functus 
officio’ as an Arbitrator. In the said view of the 
matters it is difficult for us to think that the High 
Court was in any way unjustified in refusing to 
accept the valuation of the building as Rs.2,50,000 
based on the estimate made by Shri G.L.Sharma, 
retired Executive Engineer and the spot Inspec- 
tion Report claimed to have been made use of by 
the arbitrator. However, as is seen from the judg- 
ment of the High Court, it has fixed the market 
price of the acquired building at Rs.1,41,100 hav- 
ing regard to the estimate prepared by the Execu- 
tive Engineer, scrutinised by the Superintending 
Engineer of the Rajasthan Public Works Depart- 
ment and approved by the Chief Engineer of the 
Rajasthan Public Works Department. Such esti- 
mates, admittedly had been-produced on behalfof 
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the owner of the building, Rao Narain Singh of 
‘Masuda House’, by his own witness P.W.5, 
Ramdayal Gupta and spoken to by him. We can- 
not, therefore, say that the High Court in the said 
circumstances, was not justified in relying upon 
the estimates made by the Public Works Depart- 
ment of the State of Rajasthan in fixing the price 
of the building at Rs.1,41,100. Yet, we consider 
that the High Court should have added to that 
price of the building a sum of Rs.5,720 when it had 
found that that amount of Rs.5,720 was the price 
of items in the building which were left out in the 
estimate of the Engineers of the Pubtic Works 
Department of the State of Rajasthan. As stated 
by the High Court itself, the items for which cost 
had not been fixed by the Engineers of the Public 
Works Department in their estimate, were ‘road 
side retaining walls’, ‘wire fencing’ and ‘maingate 
wall’. The cost of those left out items was found to 


be Rs.5,720. We, therefore, consider it just and ~ 


reasonable to add that amount of Rs.5,720 to the 
price of the acquired building. Hence, in our view, 
the just equivalent price of the acquired building 
would be Rs.1,41,100 plus Rs.5,720 ie. Rs.1,46,820 
and not merely Rs.1,41,100, its price determined 
by the High Court. 
17. The last question that arises for our considera- 
tion is whether the High Court had acted rightly in 
fixing the solatium payable on the amount of 
compensation for land and building at 10 percent 
instead of at 15 per cent. The High Court in fixing 
the solatium at the rate of 10 per cent on the 
amount of compensation payable for the land and 
building has held that the land and building acquired 
being in the State of Rajasthan the solatium pay- 
able was the rate admissible therefor under Sec.23(2) 
of the Rajasthan Land Acquisition Act, the State 
Act and not the rate admissible under the corre- 
sponding provision in the Central Land Acquisi- 
tion Act. We find no good reason to disagree with 
the High Court in the said matter as the solatium 
to be paid for the land acquired under the Requi- 
sitioning and Acquisition Act cannot be a benefit 
ofsolatium not available fora land acquired under 
the State Act, ie. under the Rajasthan Land 
Acquisition Act. Thus, the appellant cannot suc- 
ceed on this question. 
18. In the result, we allow this appeal partly and 
modify the judgment and decrees of the High 
" Court under appeal. The market price of acquired 
land of 70 Bighas, 14 Biswas and 1412 sq.yards is 
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enhanced to Rs.5 persq.yard from Rs.4 persq.yard 
awarded by the High Court. The market price of 
the Masuda House is enhanced to Rs.1,46,820 
from Rs.1,41,L00 awarded by the High Court. The 
solatiumat 10 per centshall be payable on the said 
total amount of the price of the land and price of 
the building, as determined by us. The damages of 
Rs.2,000 awarded by the High Court as loss of 
access to and utility of the unacquired land of the 
appellant stands undisturbed. The interest of 4 
percent perannumshall be payable on the total of 
all the said amounts in the manner indicated by 
the High Court in its judgment and decrees under 
appeal. Since the appellant died during the pendency 
of this civil appeal, the amount of compensation 
which has become payable under this judgment, 
less the amount of compensation already paid or 
deposited, shall be paid to the legal representa- 
tives of the deceased-appellant, who are prosecut- 
ing this appeal. Costs payable in this appeal shall 
be paid by the respondent to the legal representa- 
tives of the deceased-appellant, in proportion to 
their success. 


BS. ------ Appeal partly allowed. 
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Income-tax Act (XI of 1922), Secs.2(24) and 10(3) 
- Scope and meaning of the word ‘income’ - Money 
derived by way of first prize from the Motor Rally - If 
can be assessed as ‘income’. 

On the question whether the cash prize awarded 
to a winner in a Motor Rally is “income” under 
Sec.2(24) of the Income-tax Act assessable to 
income-tax. 
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Held: The rally in question was a contest, if not a 
race. The respondent-assessee entered the con- 
testto win it and to win the first prize. What he got 
was a ‘return’ for his skill and endurance. Then 
why is it not income-which expression must be 
construed in its widest sense. Further, even if a 
receipt does not fall within sub-clause (ix) or for 
that matter, any of the sub-clauses in Sec.2(24), it 
may yet constitute income. To say otherwise, would 
mean reading the several clauses in Sec.2(24) as 
exhaustive of the meaning of ‘income’ when the 
statute expressly says that it is inclusive. It would 
be a wrong approach to try to place a given receipt 
under one or the other sub-clauses in Sec.2(24) 
and if it does not fall under any of the sub-clauses, 
tosay that it does not constitute income. Even ifa 
receipt does not fall within the ambit of any of the 
sub-clauses in Sec.2(24), it may still be income ifit 
partakes of the nature of the income. The idea 
behind providing inclusive definition in Sec.2(24) 
is not to limit its meaning but to widen its net. This 
Court has repeatedly said that the word ‘income’ is 
of widest ampiitude anc that it must be given its 
natural and grammatical meaning. Judging from 
the above stand point, the receipt concerned herein 
is also income. Maybe it is casual in nature, but it 
is income nevertheless. That even the casual 
income is ‘income’ is evident from Sec.10(3). Sec.10 
seeks to exempt certain ‘incomes’ from being 
included in the ‘total income’. A casual receipt- 
which should mean, in the context, casual income- 
. is liable to be inciuded in the total income, if it is 
in excess of Rs.1,000 by virtue of Clause (3) of 
Sec.10. Even though it is a clause exempting a 
particular receipt/income to a limited extent, it is 
yet relevant on the meaning of the expression 
‘income’. In our respectful opinion, the High Court, 
having found that the receipt in question does not 
fall within sub-clause (ix) of Sec.2(24), erred in 
concluding that it does not constitute income. The 
High Court has read the several sub-clauses in 
Sec.2(24) as exhaustive of the definition ofincome 
when in fact it is not so. [Para. 10] 
For the above reasons, we hold that the receipt in 
question herein does constitute ‘income’ as 
defined in Clause (24) of Sec.2 of the Act. 

i [Para. 11] 
Cases referred to: 
Kamakshya Narayan Singh v. C.L.T., 11 LT.R. 513 
(P.C.). [Para. 7} 
Gopal Saran Narain Singh v. Commissiqner of 


Income-tax, 3 I.T.R. 237 (P.C.). [Para. 7] 
Navin Chandra Mafatlal v. C.LT., Bombay, 26 
LT.R. 328. [Para. 7] 
Eisner v. Macomber, (1919)252 U.S. 189 (K). 
[Para. 7] 
Merchants Loan and Trust Co. v. Smietanka, 
(1920)255 U.S. 509 (L). [Para. 7] 
United States of America v. Stewart, (1940)311 U.S. 
60 (M). [Para. 7] 
Resch v. Federal Commissioner of Taxation, (1943)66 
C.L.R. 198 (N). [Para. 7] 
Bhagwandas Jain v. Union of India, 128 I. T.R. 315. 
[Para. 9] 
State of Bombay v. R. M.D.Chamarbaugwala, (1957)2 
M.L.J. (S.C.) 87: 1957 M.LJ. (Cri) 558: 1957 
M.WN. (S.C.) 64: A.LR. 1957 S.C. 699. [Para. 10] 
State of Andhra Pradesh v. K.Satyanarayan, (1968)2 
M.L.J. (S.C.) 50: 1968 M.L.J. (Crl.) 518: (1968)2 
S.C.R. 515: 1968 CrLL-J. 1003: (1968)2 An. W.R. 
(S.C.) 50: (1968) 2 S.CJ. 325: ALR. 1968 S.C. 825. 
[Para. 10] 
The Judgment of the Court was delivered by 
BPJeevan Reddy, J.: This appeal is preferred against 
the judgment of the Madras High Court answer- 
ing the question referred to it in the affirmative, 
i.e. in favour of the assessee and against the Reve- 
nuc. The guestion referred under Sec.256(1) of 
the Income-tax Act reads as follows: 
“Whether on the facts and in the circumstances 
of the case the Appellate Tribunal was right in 
holding that the toral sum cf Rs.22,000 
received by the assessee from the Indian Oil 
Corporation and All India Highway Motor 
Rally should not be brought to tax?” 
2. The assessment year concerned is 1974-75. The 
assessee, G.R. Karthikeyan, assessed as an individ- 
ual, was having income from various sources 
including salary and business income. During the 
accounting year relevant to the said assessment 
year, he participated in the All India Highway 
Motor Rally. He was awarded the first prize of 
Rs.20,000 by the Indian Oil Corporation and another 
sum of Rs.2,000 by the All India Highway Motor 
Raliy. The Rally was organised jointly by the 
Automobile Association of Eastern India and the 
Indian Oil Corporation and was supported by 
several Régional Automobile Associations as well 
as Federation of Indian Motor Sports Clubs and 
the Federation of Indian Automobile Associa- 
tions. The rally was restricted to private motor 
cars. The length of the rally route was 
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approximately 6,956 kms. One could start either 
from Delhi, Calcutta, Madras or Bombay, proceed 
anti-clockwise and arrive at thestarting point. The 
rally was designed to test endurance driving and 
the reliability of the automobiles. One had to 
drive his vehicle observing the traffic regulations 
at different places as also the regulations pre- 
scribed by the Rally Committee. Prizes were awarded 
on the basis of overall classification. The methcd 
of ascertaining the first prize was based on a 
system of penalty points for various violations. 
The competitor with the least penalty points was 
adjudged the first-prize winner. On the above 
basis, the assessee won the first prize and received 
a total sum of Rs.22,000. The Income Tax Officer 
included the same in the income of the respon- 
dent-assessee relying upon the definition of 
‘income’ in Clause (24) of Sec.2. On appeal, the 
Appellate Assistant Commissioner held that inas- 
much as the rally was not a race, the amount 
received cannot be treated as income within the 
meaning of Sec.2(24)(ix). An appeal preferred by 
the Revenue was dismissed by the Tribunal. The 
Tribunal recorded the following findings: 
(a) That the said rally was not a race. It was 
predominantly a test of skill and endurance as 
weil as of reliability of the vehicle. 
(b) That the rally was also not a ‘game’ within 
the meaning of Sec.2(24)(ix). 
(c) That-the receipt in question was casual in 
nature. It was nevertheless not an income 
receiptand hence fell outside the provisions of 
Sec.10(3) of the Act. 
3. At the instance of the Revenue, the question 
aforementioned was stated for the opinion of the 
Madras High Court. The High Court heid in 
favour of the assessee on the following reasoning: 
(a) The expression ‘winnings’ occurring at the 
inception of sub-clause (ix) in Sec.2(24) is 
distinct and different from the expression 
‘winning’. The expression ‘winnings’ has 
acquired a connotation of its own. It means 
money won by gambling or betting. The 
expression ‘winnings’ controls the meaning of 
several expressions occurring in the sub-clause. 
In this view of the matter, the sub-clause can- 
not take in the receipt concerned herein which 
was received by the assessee by participating in 
a race which involved skill in driving the 
vehicle. The rally was not a race. In other 
words, the said receipt does not represent 
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(b) A perusal of the memorandum explaining 
the provisions of the Financial Bill, 1972, which 
inserted the said sub-clause in Sec.2(24), also 
shows that the idea behind the sub-clause was 
to rope in windfalls from lotteries, races and 
card games, etc. 
(c) Sec.74(A) which too was introduced by the 
Finance Act, 1972 supports the said view. 
Sec.74(A) provides that any loss resulting from 
any of the sources mentioned therein can be 
set off against the income received from that 
source alone. The sources referred to in the 
said section are the very same sources men- 
tioned in sub-clause (ix) of Sec.2(24), namely, 
lotteries, crossword puzzles, races including 
horse races, card games, etc. 
4. The correctness of the view taken by the High 
Court is questioned herein. 
5. The definition of ‘income’ in Sec.2(24), is an 
inclusive definition. The Parliament has been adding 
to the definition by adding sub-clause (s) from 
time to time. Sub-clause (ix) which was inserted by 
the Finance Act, 1972 reads as follows: 
“(ix) any winnings from lotteries, crossword 
puzzles, races including horse races, card games 
and other games of any sort or from gambling 
or betting of any form or nature whatsoever,” 
6. We may notice at this stage a provision in 
Sec.10. Sec.10 occurs in Chapter III which carries 
the heading “Incomes which do not form part of 
total income”. Sec.10 insofar as is relevant reads 
thus: 
“10. Incomes not included in total income: In 
computing the total income ofa previous year 
of any person, any income falling within any of 
the following clauses shall not be included: 
(d) any receipts which are of ° casual and non- 
recurring nature, not being winnings from 
lotteries, to the extent such receipts do not 
exceed one thousand rupees in the aggregate”. 
(The clause has been amended by Finance Act, 
1986 but we are not concerned with it. Simi- 
larly, it is not necessary to notice the proviso to 
the said clause).” 
7. It is not easy to define income. The definition in 
the Act is an inclusive one. As said by Lord Wright 
in Kamakshya Narayan Singh v. CI.T. 11 LT.R. 
513 (P.C.), “income...... is a word difficult and 
perhaps impossible to define in any precise gen- 
eral formula. It is a word of the broadest 
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connotation”. In Gopal Saran Narain Singh v. 
Commissioner of Income-tax, 3 LT.R 237 (P.C.), 
the Privy Council pointed out that “anything than 
can properly be described as income is taxable 
under the Act uniess expressly exempted.” This 
Court had to deal with the ambit of the expression 
‘income’ in Navin Chandra Mafatlal y. CIT., Bom- 
bay, 26 LT.R. 328 (S.C). The Indian Income-tax 
and Excess Profits Tax (Amendment) Act, 1947 
had inserted Sec.12(B) in the Indian Income-tax 
Act, 1922. Sec.12(B) imposed a tax on capital 
gains. The validity of the said Amendment was 
questioned on the ground that tax on capital gains 
is nota taxon ‘income’ within the meaning ofentry 
54 of List I, nor is ita taxon the capita! valueof the 
assets of individuals and companies within the 
meaning of entry 55 of List I of the Seventh Sched- 
ule to the Government of India Act, 1935. The 
Bombay High Court repelled the attack. The matter 
was brought to this Court. After rejecting the 
argument on behalf of the assessee that the word 
‘income’ has acquired by legislative practice, a 
restricted meaning-and after affirming that the 
entries in the Seventh Schedule should receive the 
most liberal construction-the Court observed thus: 
“What, then, is the ordinary, naturaland gram- 
matical meaning of the word “income”? 
According to the dictionary it means “a thing 
that comes in.” (See Oxford Dictionary, VoLV, 
p-162; Stroud: VoLII, pp.14-16). In the United 
States of America and in Australia both of 
which also are English speaking countries the 
word “income” is understood in a wide sense 
so as to include a capital gain. Reference may 
be made to-’Eisner v. Macomber, (1919)252 
U.S. 189 (K), Merchants Loan and Trust Co. v. 
Smietanka, (1920)255 U.S. 509 (L), United States 
of America v. Stewart, (1940)311 U.S. 60 (M) 
and Resch v. Federal Commissioner of Taxa- 
tion, (1943)66 C.L.R. 198 (N). In each of these 
cases very wide meaning was ascribed to the 
word “income” as its natural meaning. 
The relevant observations of learned Judges 
deciding those cases which have been quoted 
in the judgment of Tendolkar, J. quite clearly 
indicate that such wide meaning was put upon 
the word “income” not because of any particu- 
lar legislative practice either in the United 
States or in the Commonwealth of Australia 
but because such was the normal concept and 
connoiation of the ordinary English word 
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“income”. Its natural meaning embraces any 
profit or gain which is actually received. This is 
in consonance with the observations of Lord 
Wright to which reference has already been 
made. 
The argument founded on an assumed legisla- 
live practice being thus out of the way, there 
can be no difficulty in applying its natural and 
grammatical meaning to the ordinary English 
word “income”. As already observed, the word 
Should be given its widest connotation in view of 
the fact thatit occurs ina legislative head confer- 
ring legislative power.” 
8. Since the definition ofincome in Sec.2(24), isan 
inclusive one, its ambit, in our opinion, should be 
the same as that of the word income occurring in 
entry 82 of List I of the Seventh Schedule to the 
Constitution (corresponding to entry 54 of List I 
of the Seventh Schedule to the Government of 
India Act). 
9. In Bhagwandas Jain v. Union of India, 128 ET.R. 
315 (S.C.), the challenge was to the valdidity of 
Sec.23(2) of the Act which provided that where 
the property consists of house in the occupationof 
the owner for the purpose of his own residence, 
the annual value ofsuch house shall first be deter- 
mined in the same manner as if the property had 
been let and further be reduced by one half of the 
amount so determined or Rs.1,800 whichever is 
less. The contention of the assessee was that he 
was not deriving any monetary benefit by residing 
in his own house and, therefore, no tax can be 
levied on him on the ground that he is deriving 
income from that house. It was contended that the 
word income means realisation of monetary bene- 
fit and that in the absence of any such realisation 
by the assessee, the inclusion ofany amount by way 
of notional income under Sec.23(2) of the Act in 
the chargeable income was impermissible and 
outside the scope of entry 82 of List I of the 
Seventh Schedule to the Constitution. The said 
contention was rejected affirming that the expres- 
sion income is of the widest amplitude and that it 
includes not merely what is received or what comes 
in by exploiting the use of the property, but also 
that which can be converted into income. 
10. Sub-clause (ix) of Sec.2(24) refers to lotteries, 
crossword puzzles, races including horse races, 
card games, other games of any sort and gambling 
or betting of any form or nature whatsoever. All 
crossword puzzles are not of a gambling nature. 
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Some are; some are not. See State of Bombay v. 
R.M.D.Chamarbaugwala, (1957)2 M.L.J. (S.C.) 
87: 1957 M.L.J. (Crl.) 558: 1957 M.W.N. (S.C.) 64: 
ALR. 1957 S.C. 699. Even in card games there are 
some games which are games of skill without an 
element of gamble (See State of Andhra Pradesh v. 
K Satyanarayan, (1968)2 M.L.J. (S.C.) 50: 1968 
MLS. (CrL) 518: (1968)2S.C.R. 515: 1968 Crh. LJ. 
1003: (1968)2 An.W.R. (S.C.) 50: (1968)2 S.C.J. 
325: A.I.R. 1968 S.C. 825. The words “other games 
ofany sort” are of wide amplitude. Their meaning 
is not confined to games of a gambling nature 
alone. It thus appears that sub-clause (ix) is not 
confined to mere gambling or betting activities. 
But, says the High Court, the meaning of all the 
aforesaid words is controlled by the word ‘win- 
nings’ occurring at the inception of the sub-clause. 
The High Court says, relying upon certain mate- 
rial, that the expression ‘winnings’ has come to 
acquire a particular meaning, viz. receipts from 
activities of a gambling or betting nature alone. 
Assuming that the High Court is right in its inter- 
pretation of the expression ‘winnings’, does it 
follow that merely because winnings from gam- 
bling/betting activities are included within the 
ambit of income, the monies received from non- 
gambling and non-betting activities are not so 
included? What is the implication flowing from 
insertion of clause (ix)? If the monies which are 
not earned-in the true sense of the word-consti- 
tute income why do monies earned byskill and toil 
not constitute income? Would it not look odd, if 
one is to'say that monies received from games and 
races of gambling nature represent income, but 
not those received from games and races of non- 
gambling nature? The rally in question was a 
contest, if not a race. The respondent-assessee 
entered the contest to win it and to win the first 
prize. What he got was a ‘return’ for his skill and 
endurance. Then why is it not income-which 
expression must be construed in its widest sense. 
Further, even if a receipt does not fall within sub- 
Clause (ix), or for that matter, any of the sub- 
Clauses in Sec,2(24), it may yet constitute income. 
To say otherwise, would mean reading the several 
Clauses in Sec.2(24) as exhaustive of the meaning 
of ‘income’ when the Statute expressly says that it 
is inclusive. It would be a wrong approach to try to 
place a given receipt under one or the other sub- 
clauses in Sec.2(24) and ifit does not fall under any 
of the sub-clauses, to say that it does not constitute 
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income. Even if a receipt does not fall within the 
ambit ofany of the sub-clauses in Sec.2(24), it may 
still be income if it partakes of the nature of the 
income. The idea behind providing inclusive defi- 
nition in Sec.2(24) is not to limit its meaning, but 
to widen its net. This Court has repeatedly said 
that the word ‘income’ is of widest amplitude and 
that it must be given its natural and grammatical 
meaning. Judging from the above standpoint, the 
receipt concerned herein is also income. Maybe it 
is casual in nature but it is income nevertheless. 
That even the casual income is ‘income’ is evident 
from Sec.10(3). Sec.10 seeks to exempt certain 
‘incomes’ from being included in the ‘total 
income’. A casual receipt-which should mean, in 
the context, casual income-is liable to be included 
in the total income, if it is in excess of Rs.1,000, by 
virtue of Clause (3) of Sec.10. Even though it is a 
clause exempting a particular receipt/income toa 
limited extent, it is yet relevant on the meaning of 
the expression ‘income’. In our respectful opin- 
ion, the High Court having found that the receipt 
in question does not fall within sub-clause (ix) of 
Sec.2(24), erred in concluding that it does not 
constitute income. The High Court has read the 
several sub-clauses in Sec.2(24) as exhaustive of 
the definition ofincome when in fact it is notso. In 
this connection, it is relevant to notice the finding 
of the Tribunal. It found that the receipt in ques- 
tion was casual in nature but, it opined, it was 
nevertheless not an income receipt and fell out- 
side the provision of Sec.10(3) of the Act. We have 
found it difficult to follow the logic behind the 
argument. 

11. For the above reasons, we hold that the receipt 
in question herein does not constitute ‘income’ as 
defined in Clause (24) of Sec.2 of the Act. The 
appeal is accordingly allowed and the question 
referred by the Tribunal under Sec.256(1) of the 
Act is answered in the negative, ie. in favour of the 
Revenue and against the assessee. There shall be 
no order as to costs. 


VK ---- Appeal allowed. 
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IN THE SUPREME COURT OF INDIA. 


Present: B.P.Jeevan Reddy and 
N.Venkatachala, JJ. 


C.A.Nos.1453-1454 of 1980 3rd March, 1993. 


Chhathu Ram and others ...Appellants 
v. 

Commissioner of Income Tax, Bihar, Patna and 
others ... Respondents. 


Income-tax Act (XI of 1922), Secs.34(1-D) and 
35(6) - Excess Profits Tax Act (XV of 1940), Sec.12(1) 
- Tax payable under Excess Profit Tax Act deducted 
in computing total income assessable under 
Income-tax Act - Settlement order passed - Appel- 
late Assistant Commissioner holding that liability of 
assessee under Excess Profit Tax Act was ‘NIL’ - 
Income-tax Officer rectifying assessment withdraw- 
ing deduction originally allowed - Bar contained in 
Sec.34 (1-D) if applicable. 

‘Œ and ‘D’ were assessed in the status of individu- 
als by an order dated 14.3.1945 for the assessment 
year 1942-43, ‘C’ was assessed on a total income of 
Rs.4,54,431 including a sum of Rs.1,92,000 being 
the cash credit in her personal account in the 
Books of M/s.Chhathu Ram Horilram Ltd. ‘D; 
was assessed on a total income of Rs.4,12,576 
including a sum of Rs.1,52,000 being cashcredit in 
his personal account in the Booms of the same 
company. An assessment was made on C and D 
under Se¢.12(1) of the Excess Profits Tax Act. The 
tax payable was deducted in computing the total 
income assessable under the Income-tax Act. On 
appeal, the Appellate Assistant Commissioner 
remanded the matter to the Income-tax Officer 
who passed fresh order again including the said 
amounts in the income of C and D. Appeals were 
again preferred to the Appellate Assistant Com- 
missioner. They were dismissed. Notices were served 
on Cand D under Sec.34(1-D) of the 1922 Act for 
the assessment years 1940-41 to 1947-48. Both the 
assessees applied to the Central Board of Reve- 
nue for settlement. Orders were passed accepting 
the settlement offered. In the meantime, C and D 
filed appeals under the Excess Profit Tax Act. 
They were allowed by the Appellate Assistant 
Commissioner. The Revenue filed appeals before 
the Tribunal against those orders. They were dis- 
missed. The order become final. The Income-tax 


Officer passed rectification orders withdrawing 
the deduction allowed by him on account of the 
Excess Profits Tax. Appellate Assistant Commis- 
sioner allowed appeals against those orders. The 
Tribunal set aside the orders of the Appellate 
Assistant Commissioner. C and D filed writ peti- 
tions in the Patna High Court which dismissed 
therein. In appeals, 

Held: Sub-Sec.(1-D) of Sec.34 declares that any 
settlement arrived under the said section “shall be 
conclusive as to the matters stated therein”. It 
further declares that “no person, whose assess- 
ments have been so settled, shall be entitled to 
reopen in any proceeding for the recovery of any 
sum under this Act or in any subsequent assess- 
ment or re-assessment proceeding relating to any 
tax chargeable under this Act or in any other 
proceeding whatsoever before any court or other 
authority any matter which forms part of such 
settlement”. The deduction allowed in the origi- 
nal assessment proceedings on atcount of the 
Excess Profits Tax was not the subject matter of 
either the notice issued under Sub-sec.(1-A) of 
Sec.34 or of the order of settlement made under 
Sub-sec.(1-B). The appeals under the Excess Profits 
Tax Act were allowed by the Appellate Assistant 
Commissioner subsequent to the acceptance of 
settlement under Sec.34(1-B). The question of 
withdrawing the deduction granted earlier on 
account of the Excess Profits Tax arose only after 
the Appellate Assistant Commissioner allowed 
the appeals preferred by the assessee under the 
Excess Profits Tax Act, by virtue of which no 
Excess Profits Tax was payable by the assessees. It 
is difficult to see how the bar contained in Sub- 
sec.(1-D) of Sec.34 comes into play in the above 
circumstances. Once the liability of the assessees 
under Excess Profits Tax Act was held to be nil, the 
deduction given earlier had to be withdrawn and it 
was accordingly withdrawn under Sec.35(6) of the - 
Act. [Paras. 7 & 8] 
Cases referred to: 

Sankappa v. Income-tax Officer, 68 LT.R. 760. 
[Para. 6] 

The Judgment of the Court was delivered by 
B.P_Jeevan Reddy, J.: In C_A.Nos.1453 and 1454 of 
1980: These appeals are preferred against the 
judgment of the Patna High Court dismissing the 
writ petitions filed by the two assessees herein, 
Chhathu Ram and Darshan Ram. The assessment 
year concerned is 1942-43. Both of them were 
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assessed in the status of individuals under Sec.23(3) 
of the Income Tax Act, 1922 by'an order dated 
March 14, 1945. Chhathu Ram was assessed on a 
total income of Rs.4,54,431 which included a sum 
of Rs.1,92,000 being the cash credit in her per- 
sonal account in the Books of M/s.Chhathu Ram 
Horilram Ltd. Darshan Ram was assessed on a 
total income of Rs.4,12,576 which included a sum 
of Rs.1,52,000 being the cash credit in his personal 
account in the books of the aforesaid company. 
On the basis of the said income, an assessment was 
made on them under the provisions of the Excess 
Profits Tax Act. The Excess Profits Tax payable 
was determined at Rs.97,000 and Rs.53,620 
respectively. As provided by Sec.12(1) of the Excess 
Profits Tax Act, the tax payable thereunder was 
deducted in computing the total income assess- 
able under the Income-tax Act. Both the assessees 
filed appeals. The Appellate Assistant Commis- 
sioner confirmed the assessments except with respect 
to the aforesaid additions on account of cash 
credits. He remanded the matter to the Income- 
tax Officer who passed fresh orders, again includ- 
ing the said amounts in the income of the respec- 
tive assessees. Appeals were again preferred to the 
Appellate Assistant Commissioner. 

2. While the appeals aforesaid were pending 
before the Appellate Assistant Commissioner, 
notices were served upon the assessees under 
Sec.34(1-A) of the 1922 Act for the assessment 
years 1940-41 to 1947-48, Sub-secs.(1-A) to (1-D) 
were introduced in the year 1954. After receiving 
the said notices, both the assessees applied to the 
Central Board of Revenue for settlement under 
Sub-sec.(1-B) of Sec.34. On the basis of said appli- 
cations, orders were passed on August 20,1960 
accepting the settlement offered. 

3. The appeals filed by the assessees (against the 
orders of the Income Tax Officer adding the afore- 
mentioned cash credits in their income) were dis- 
missed by the Appellate Assistant Commissioner. 
(It is not necessary to notice the reasons for his 
orders for the purpose of these appeals). 

4. The assessees had also filed appeals under the 
Excess Profits Tax Act. They were allowed by the 
Appellate Assistant Commissioner on October 
20, 1967. The Revenue filed appeals before the 
Tribunal against the orders of the Appellate 
Assistant Commissioner under Excess Profits Tax 
Act. They were dismissed on November 30, 1970. 
The Tribunal’s orders became final. In the light of 
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these orders rectifying the assessment orders, made 
under the Income-tax Act, relating to the assess- 
ment year 1942-43. By these rectification orders, 
the Income-tax Officer withdrew the deduction 
allowed earlier by him on account of the Excess 
Profits Tax. Against this order the assessee filed 
appeals which were allowed by the Appellate 
Assistant Commissioner holding that in view of 
the settlement aforesaid, it is not open either to 
the revenue or to the assessee to disturb the final- 
ity of the tax liability. The Revenue went up in 
appeal to the Tribunal which set aside the orders 
of the Appellate Assistant Commissioner. The 
Tribunal held that the orders of rectification pur- 
porting to have been passed under Sec.155(3) of 
the Income-tax were really orders passed under 
Sec.35(6) of the 1922 Act and if so, no appeal lay 
against such order. Sub-sec.(6) of Sec.35 read as 
follows: : 
“(6) Where the excess profits tax or the busi- 
ness profits tax payable by an assessee has been 
modified in appeal, revision or any other pro- 
ceeding, or where any excess profits tax or 
business profits tax has been assessed after the 
completion of the corresponding assessment 
for income-tax (whether before or after the 
commencement of the Indidn Income-tax 
(Amendment) Act, 1953), and in consequence 
thereof it is necessary to recompute the total 
income of the assessee chargeable to income- 
tax, such recomputation shall be deemed to be 
a rectification of a mistake apparent from the 
record within the meaning of this section, and 
the provisions of Sub-sec.(1) shall apply 
accordingly, the period of four years referred 
to in that sub-section being computed from the 
date of the order making or modifying the 
assessment of such excess profits tax or busi- 
ness profits tax. 
Explanation: For the purposes of Sub-sec.(6), 
where the assessee is a firm, the provisions of 
Sub-sec.(5) shall also apply as they apply tothe 
rectification of the assessment of the partners 
of the firm.” 
5. It was accordingly held that the orders of the 
Appellate Assistant Commissioner were without 
jurisdiction. The assessees filed writ petitions in 
the Patna High Court against the orders of the 
Tribunal, but they withdrew them with a view to 
mover the Tribunal under Sec.256(1) of the 
Income-tax Act, 1961. They filed their 
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applications accordingly which were treated by 
the Tribunal as applications made under Sec.66(1) 
of the’1922 Act. The Tribunal found that the said 
applications were barred by limitation and 
accordingly dismissed'the same. It is then that the 
assessee filed the writ petitions in Patna High 
Court from which these appeals arise. In these 
writ petitions the assessees not only prayed for 
quashing the orders of the Tribunal, but also 
asked for quashing the orders of rectification made 
by the Income-tax Officer. 

6. The High Court dismissed the writ petitions on 
the following reasoning: by virtue of Sec.297 of the 
1961 Act, all the proceedings including the pro- 
ceedings for rectification relating to the assess- 
ment yeat 1942-43 must be deemed to have been 
taken under the 1922 Act. Under the said Act the 
Tribunal had no powér to condone the delay in 
filing an application under Sec.66(1) as held in 
Sankappa and others v. Income-tax Officer, Central 
Circle If, Bangalore, 68 I.T.R. 760. The Tribunal is 
not a court and, therefore, the provisions of the 
Limitation Act, 1963 do not apply to the proceed- 
ings before the Tribunal. The dismissal of the 
applications under Sec.66(1) was, therefore, proper. 
The provision contained in Sub-sec.(3) of Sec.66 
does notalso empower the High Court to condone 
the delay in filing the application under Sub- 
sec.(1). So far as merits are concerned, the orders 
of settlement did not, in the facts and circum- 
stances of this case, preclude the Income-tax Offi- 
cer from passing the impugned order of rectifica- 
tion. The bar contained in Sec.34(1-D) of the 1922 
Act was conclusive only in respect of the matters 
to which the settlement extended. The amount, or 
the issue which is the subject matter of the rectifi- 
cation proceedings, was never the subject matter 
of settlement. 

7. We are of the opinion that the High Court was 
right in holding that the settlement order did not 
preclude the Income-tax Officer from passing the 
afore-said order of rectification. Sub-sec.(1-D) of 
Sec.34 declares that any settlement arrived under 
the said section “shall be conclusive as to the 
matters stated therein.” It further declares that 
“No person, whose assessments have been so settled, 
shall be entitled to reopen in any proceeding for 
the recovery of any sum under this Act or in any 
subsequent assessment or reassessment proceed- 
ing relating to any tax chargeable under this Act or 
ffl any ny other proceeding whatsoever before any 
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court or other authority any matter which forms 
part of such settlement.” It may be remembered 
that the assessee had applied to the Central Board 
of Revenue for settlement under Sub-sec.(1-B) 
after receiving the notices under Sub-sec.(1-A) of 
Sec.34. And it was on the basis of such application 
that the Central Board had made an order of 
settlement. Sub-secs.(1-A) and (1-B) of Sec.34 
constitute parts of one scheme which would be 
evident from a reading of the two sub-sections. 
They read as follows: 
“(1-A) If, in the case of any assessee,. the 
Income-tax Officer has reason to believe-- 
(i) that income, profits or gains chargeable to 
income-tax have escaped assessment for any 
year in respect of which the relevant previous 
year falls wholly or partly within the period 
beginning on the 1st day of September, 1939 
and ending on the 31st day of March, 1946; and 
(ii) that the income, profits and gains which 
have so escaped assessment for any such year 
or years amount, or are likely to amount, to 
one lakh of rupees or more; he may, notwith- 
standing that the period ofeight years or, as the 
case may be, four years specified in Sub-sec.(i) 
has expired in respect thereof, serve on the 
assessee, Of, if the assessee is a company on the 
principal officer thereof, a notice containing 
ail or any of the requirements which may be 
included in a notice under Sub-sec.(2) of Sec.22 
and may proceed to assess or reassess the 
income, profits or gains of the assessee for all 
or any of the years referred to in clause (i), and 
thereupon the provisions of this Act excepting 
those contained in clauses (i) and (iii) of the 
proviso to Sub-tec.(i) and in Sub-secs.(2) and 
(3) of this section shall, so far as may be, apply 
accordingly: 
Provided that the Income-tax Officer shall not 
issue a notice under this sub-section unless he 
has recorded his reasons for doing so, and the 
Central Board of Revenue is satisfied on such 
reasons recorded that it is a fit case for the issue 
of such notice: 
Provided further that no such notice shall be 
issued after the 31st day of March, 1956. 
(1B) Where any assessee to whom a notice has 
been issued under clause (a) of Sub-sec.(1) or 
under Sub-sec.(1-A) for any of the years end- 
ing on the 31st day of March of the years 1941 
to 1948. inclusive applies to the Central Board 
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of Revenue at any time within six months from 
the receipt of such notice or before the assess- 
ment or reassessment is made, whichever is 
earlier, to have the matters relating to his 
assessment settled, the Central Board of Reve- 
nue may, after considering the terms of settle- 
ment proposed and subject to the previous 
approval of the Central Government, accept 
the terms ofsuch settlement, and, ifit does so, 
shall make an order in accordance with the 
terms. of such settlement specifying among 
other things the sum of money payable by the 
assessee.” 
8. The deduction allowed in the originat assess- 
ment proceedings on account of the Excess Profits 
Tax was not thesubject matter of eithér the notice 
issued under Sub-sec.(1-A) of Sec.34 or of the 
order of settlement made under Sub-sec.(1-B). 
The appeals under the Excess Profits Tax Act were 
allowed by the Appellate Assistant Commissioner 
subsequent to the acceptance of settlement under 
Sec.34(1-B). The question of withdrawing the 
deduction granted earlier on account of the 
Excess Profits Tax arose only after the Appellate 
Assistant Commissioner allowed the appeals 
preferred by the assessee under the Excess Profits 
Tax Act, by virtue of which no Excess Profits Tax 
was payable by the assessees. We are unable to see 
how does the bar contained in Sub-sec.(1-BD)-of 
Sec.34 come into play in the above circumstances. 
Once the liability of the assessees under Excess 
Profits Tax Act was held to be nil, the deduction 
given earlier had to be withdrawn and it was 
accordingly withdrawn and it was accordingly with- 
drawn under Sec.35(6) of the Act. 
9. In this view of the matter, it is not necessary to 
consider any other question in these appeals. The 
appeals accordingly fail and are dismissed. No 
costs. 
In C.A.No.3929 of 1991: The facts in these appeals 
are identical to those in the above appeals. Only 
the assessee and the assessment years are differ- 
ent. Both the counsel for the assessee and the 
Revenue stated that these appeals will be gov- 
ered by the judgment in the aforesaid two 
appeals. Following the judgment therein, these 
appeals are also dismissed. No costs. 


B.S. 


Appeals dismissed. 
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IN THE SUPREME COURT OF INDIA. 
Present: L.M.Sharma, C.J. Mohan and 
N.Venkatachala, JJ. 


W.P. (Civil) No.508 of 1988 with W.P.(C) Nos.534 
of 1988, 143, 269, 434 of 1986 and C.A.Nos.5513, 
etc. Sth February, 1993. 


T.Velayudhan Achari and another... Petitioners 


V. 

Union of India and others .. Respondents. 
Reserve Bank of India Act (II of 1934), Chapter HI 
read with Secs.58-B(5-A) introduced by Banking 
Laws (Amendment) Act (Iof 1984) - Banking Laws 
(Amendment) Act (I of 1984), Secs.10 and 45-S - 
Kerala Money Lenders Act (1958), Sec.4(2) (iii) - 
Sec.45-S restrictingnumber of depositors in cases of 
individuals, firms or incorporated association of 
-individuals accepting deposits and directing repay- 
ment of deposits to bring the number of depositors 
within limit prescribed before expiry of two years 
from date of commencement of Sec.10 - Prescribing 
penalty for contravention of Sec.45-S - Restricting 
rate of interest at 14% under Kerala Act - If violative 
of Arts.14, 19 and 20(1) of Constitution of India. 
The Banking Laws (Amendment) Act is a law 
relating to regulation of economic activities.» No 
doubt, the impugned legislation places restric- 
tions on the right of the appellants to carry-on 
business but what is essential is to safeguard the 
rights of various depositors and tosee that they are 
not preyed upon. It would be clear that the 
Reserve Bank of India, right from 1966, has been 
monitoring and following the functioning of non- 
banking financial institutions which invite depos- 
its and then utilise those deposits either for trade 
or forothervarious industries. Acciling fer accep- 
tance of deposits and to require maintenance of 
certain liquidity of funds as well as not to exceed 
borrowings beyond a particular percentage of the 
net-owed funds have been provided in the corpo- 
rate sector. But for these requirements, the 
depositors would be left high and dry without any 
remedy. Even the corporate sector was not free 
from blame. It had done damage to the economy 
and brought ruination to small depositors. That 
was why Sec.58-A in the Companies Act, 1956 
came to be introduced. [Paras. 30& 31] 
May be the Kerala Act restricts the interest under 
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Sec.4(2)(iii), but that cannot enable the writ peti- 
tioners to disregard these provisions, being non- 
banking financial institutions. As regards the 
reasonableness of two year period, Sec.45(1bb) of 
the Reserve Bank Act defines deposits as includ- 
ing receipt of money by way of deposit or loan or 
in any other form and amounts received from 
various other sources specified in the section. 
Therefore, if there are enough sources of deposit, 
there is no reason why the appellants and writ 
petitioners cannot reduce the deposits. Further, 
non-banking financial co are required under 
Clause 4, Sub-clause (3) to take steps that the 
deposits received by the company and outstanding 
on its books are not in excess of twenty-five per 
cent of its paid-up capital. These directions came 
into force from January 1, 1967. Similar directions 
came to be issued as Miscellaneous Non-Banking 
Companies (Reserve Bank) Directions from 1st 
July, 1977. If, therefore, this was the position, it 
cannot be contended thatsuddenly the companies 
like the appellants and the petitioners are called 
upon to reduce deposits. Even otherwise, the inter- 
ests of the depositors is the prime concern. Com- 
ing to the point as to whether Sec.58-B(5-A) is 
violative of Art.20(1) of the Constitution, a simi- 
lar argument was raised against Sec.58-A of the 
Companies Act and that was repelled by this Court 
in Delhi Cloth and General Mills Company Ltd. v. 
Union of India, (1983) 4 S.C.C. 166: (1983)3 S.C.R. 
438. See also D.S.Nakara v. Union of India, (1983) 1 
S.C.C. 305: 1983 S.C.C. (L.Ls.) 145. In the light of 
this, itshould be held that the ruling of the Madras 
High Court in Chennai Bottling Company Private 
Lid. v. Assistant Registrar of Companies, Madras, 
(1987)61 C.C. 770 (Mad.); is incorrect. The court 
is in entire agreement with the Delhi High Court 
in its decision reported in Kanta Mehta v. Union of 
India, (1987)62 C.C. 769 (Del). 

[Paras. 33, 35, 36, 38, 39, 40 & 43] 
Cases referred to: 
Kanta Mehta v. Union of India, (1987)62 C.C. 769. 
[Para. 1] 
Mayavaram Financial Corporation Limited v. Reserve 
Bank of India, (1971) 41 C.C. 890 (Mad. ). [Para. 5] 
Delhi Cloth and General Mills Co. Ltd. v. Union of 
India, (1983)4 S.C.C. 166: (1983)3 S.C.R. 438: 
1983 Tax.L.R. 2584: (1983)2 Comp.L.J. 281: 1983 
U.J. (S.C.) 699: (1983) 54 C.C. 674: A.LR. 1983 S.C. 
937. [Paras. 10, 39] 
Srinivasa Enterprises v. Union of India, (1980)4 


S.C.C. 507: (1981)1 S.C.R. 801: 1981 Legal Surv. 8 
(S.C.): 1980 UJ. (S.C.) 962: (1981)51 C.C. 484: 
(1981)1 S.C.R. 801: A.LR. 1981 S.C. 504. [Para. 12] 
A.SP.Aiyar v. Reserve Bank of India, A.I.R. 1983 
Mad. 330. [Para. 13] 

State of W.B. v. Swapan Kumar Guha, 1982 M.L-J. 
(CrL) 359: (1982)1 S.C.C. 561: 1982 S.C.C. (CrL) 
283: (1982)1 Comp.LJ. 217: 1982 All.Crl.L-J. 108: 
(1982)1 S.C.J. 251: (1982)1 J.R. 108: 1982 Crl. LJ. 
319: A.LR. 1982 S.C. 949. [Para. 14] 

Chennai Bottling Co. Private Ltd. v. Assistant Reg- 
istrar of Companies, (1987)61 C.C. 770 (Mad.). 
[Paras. 17, 40] 

Oudh Sugar Mills Limited v. Union of India, A..R. 
1970 S.C. 1070: 1969 S.C.D. 1069. [Para. 17] 
R.KGarg v. Union of India, (1981)4 S.C.C. 675, 
690-691: 1982 S.C.C. (Tax) 30: (1982)1 S.C.R. 947, 
969-70. [Para. 20] 

Fatehchand Himmatial v. State of Maharashtra, 
(1977)2 S.C.C. 670: (1977)2 S.C.R. 828: A.LR. 
1977 S.C. 1825: 1977 M.P.L.J. 201: 1977 Mah.L_J. 
205. [Para. 21] 

Reserve Bank of India v. Peerless General Finance 
and Investment Co. Ltd., (1987)1 S.C.C. 424. 
[Para. 24} 

Peerless General Finance and Investment Co. Ltd. 
v. Reserve Bank of India, A.LR. 1992 S.C. 1043: 
(1992)2 S.C.C. 343, 354: J.T. (1992)1 S.C. 405: 
ALR. 1992 S.C.W. 854. [Paras. 25, 42] 

Munnv. Illinois, 94 U.S. 113: 24 L.Ed. 77. [Para. 29] 
Morey v. Doud, 354 U.S. 457: 1 L.Ed. 1465. 
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(1992)1 S.C. 405: ALR. 1992 S.C.W. 854. 

[Para. 42] 

The Judgment of the Court was delivered by 
Mohan, J.: All these civil appeals arises by certifi- 
cate granted by the High Court of Delhi against 
the decision reported in Kanta Mehta v. Union of 
India, (1987)62 C.C. 769. 

2. All these civil appeals and writ petitions chal- 
lenge the Constitutional validity of Chapter III-C 
read with Sec.58-B(5-A) of the Reserve Bank of 
India Act, 1934, introduced by the Banking Laws 
(Amendment) Act, 1983 (I of 1984). Hence, they 
are dealt with under a common judgment. 

3. In order to appreciate the challenge the neces- 
sary legal background may be set out. 

4. In the year 1949, the Banking Regulations Act 
of 1949 was enacted. That-contained regulatory 
provisions in regard to banking under the sur- 
veilance of the Reserve Bank of India as to what 
would continue “banking” as defined in Sec.5(b) 
of the 1949 Act. 

5. In the year 1959, The Banking Companies 
(Amendment) Act, 1959 was passed. Secs.17 and 
18 were substituted which required banking com- 
panies to create reserve fund and maintain cash 
reserve. In theyear 1963, Banking Laws (Miscella- 
neous Provisions) Act, 1963 inserted Chapter III- 
B in the Reserve Bank of India Act. This chapter 
conferred extensive powers on the Reserve Bank 
of India to issue suitable instructions, to regulate 
and monitor diverse activities of non-banking 
companies. The powers to control and regulate 
these non-banking institutions are set out in Secs.45- 
I to 45-L. While exercising these powers, the Reserve 
Bank of India was issuing various directions wo 
these non-banking financial institutions. One such 
important direction was issued on January 1, 1967 
to the effect that the non-banking financial com- 
panies were not to hold deposits in excess of 25 per 
cent of their paid-up capital and the reserves as 
also to non-banking, non-financial companies. 
They were also required to take steps to keep the 
deposits within the limits. This direction was 
challenged unsuccessfully before the Madras High 
Court as seen from the case of Mayavaram Finan- 
cial Corporation Limited v. Reserve Bank of India, 
(1971) 41 C.C. 890 (Mad.). 

6. In 1968 by Banking Laws (Amendment) Act, 
1968, Secs.10-A to 10-D were introduced. Sec.10- 
A provided that the Board of Directors shall 
include persons with professional or special 
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knowledge. Sec.10-A(5) empowered the Reserve 
Bank of India to vary the composition of the 
Board. 

7. When a report of the Study Group of non- 
banking financial intermediaries was submitted in 
the year 1971 that was studied. Thereafter in 1973 
the Reserve Bank of India issued Miscellaneous 
Non-Banking Companies (Reserve Bank) Direc- 
tions, 1973 placing certain restrictions on compa- 
nies carrying on prize chit and chit business from 
receiving deposits from the public. . 
8. In 1974, Sec.58-A of the Companies Act was 
inserted by the Companies (Amendment) Act of 
1974, which came into force from February 1, 
1975. The object was to regulate deposits received 
by non-banking, non-financial companies. The 
financial companies were already covered by Reserve 


' Bank of India directions under the Reserve Bank 


of India Act. Therefore, they were exempted under 
Sec.58-A(7) from the purview of that section. 
Since the non-banking, non-financial companies 
came within the purview of Sec.58-A, the earlier 
directions issued by the Reserve Bank of India Act 
to. non-banking non-financial companies in the. 
year 1966 were withdrawn. By an amendment of 
1977, Sec.58-A was further enlarged and the Central 
Government was empowered to grant extensions. 
9. In June, 1974, another Study Group was consti- 
tuted which is popularly known as James Raj 
Committee. 

10. In July, 1975, the above Study Group gave its 
report. In accordance with the recommendations 
of the Study Group elaborate rules were issued by 
the Central Government under Sec.58-A, called 
Banking Companies (Acceptance of Deposits) 
Rules, 1975 with a view to regulate the various 
activities of the companies to accept deposits from 
public. The validity of the section and the deposit 
rules were questioned. This Court in Delhi Cloth 
and General Mills Co. Ltd. v. Union of India, (1983) 4 
S.C.C. 166: (1983)3 S.C.R. 438: 1983 Tax.L.R. 
2584: (1983)2 Comp.L_J. 281: 1983 UJ. (S.C.) 699: 
(1983)54 C.C. 674: ALR. 1983 S.C. 937, upheld 
the same. 

11. In 1977, directions were issued by the Reserve 
Bank of India superseding earlier directions: of 
1966 and 1973. 

12. In 1978, Bill 183 of 1978 called Banking Laws 
(Amendment) Bill, 1978 was introduced in the 
Parliament. The said Bill provided limits on 
depositors which were lower than the current 
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provisions. However, the Bill lapsed on dissolu- 
tion of Parliament. Thereafter, Prize Chits and 
Money Circulation Schemes (Banking) Act, 1978 
was enacted. This was also challenged. But that 
challenge was thrown out by this Court in Srini- 
vasa Enterprises v. Union of India, (1980}4 S.C.C. 
307: (1981)1 S.CR. 801: 1981 Legal Surv. 8(S.C.): 
1980 UJ. (S.C.) 962: (1981) 51 C.C. 484: (1981)1 
S.CR. 801: ALR. 1981 S.C. 504. 

13. in 1981, several new regulatory directions weré 
given by the Reserve Bank of India. Inter alia they 
included restrictions on accepting or renewing 
deposits from shareholders, directors, etc. which 
exceeded 15 per cent of the net-owned funds of the 
companies as also restricted payment of interest 
on deposits at a rate of interest exceeding 15 per 
cent per annum. The validity of the amendments 
was upheld by the Madras High Court in the case 
reported in A.S.P.Aiyer v. Reserve Bank of India, 


(i) —_Individyal 


(ii) Firm 


(iii) Unincorporated 


ALR. 1983 Mad. 330. 
14. In State of W.B. v. Swapan Kumar Guha, 1982 
M.LJ. (Crh) 359: (1982)1 S.C.C. $61: 1982 8.C.C. 
(CL) 283: (1982)1 Comp.LJ. 217: 1982 AIL CLL. 
108: (1982)1 S.CJ. 251: (1982)1 J.R. 108: 1982 
CrLLJ. 319: ALR. 1982 S.C. 949 known as San- 
chaita case, this Court while quashing the F.LR. 
launched against the firm, Sanchaita Investments, 
directed that the Government and Reserve Bank 
of India should look into the matter deeply, Itis in 
this background the Banking Laws (Amendment) 
Act, 1983 came to be enacted. Sec.45-S states thus: 
“45-S. Deposits. not to be accepted in certain 
cases: (1) NO person being an individual or a 
firm or an unincorporated association of indi- 
viduals shail, at any time, have deposits from 
more than the number of depositors specified 
against each, in the table below: 


Table | 


Not more than twenty-five depositors excluding 
depositors who are relatives of the individual. 


Not more than twenty-five depositors per 
partner and not more than two hundred and fifty 
depositors in all, excluding, in either case, 
depositors who are relatives of any of the 
partners. 

Not more-than twenty-five association of depo- 
sitors per individual and not individuals more 
than two hundred and fifty depositors in all, exc- 
luding, in either case, depositors who are rela- 
tives of any of the individuals constituting the 
association. 





(2) Where at the commencement of Sec.10 of 
the Banking Laws (Amendment) Act, 1983, 
the deposits held by any such person are not in 
accordance with Sub-sec.(1), he shall, before 
the expiry ofa period of two years from the date 
of such commencement, repay such of the 
deposits as are necessary for bringing the number 
of depositors within the relative limits speci- 
fied in that sub-section. 

Explanation: For the purposes of this section-- 
(a) a person shall be deemed to bea relative of 
another if, and only if,---- 

(i) they are members of a Hindu undivided 
family; or 


(ii) they are husband and wife; or 
(iii) the one is related to the other in the 
manner indicated in the list of relatives below: 
List of Relatives: | 
1. Father. (2) Mother (including step-mother). 
` (3) Son (including step-son). Fs Son’s wife. , 
(5) Daughter (including step-daughters). (6) 
Father’s father. (7) Father’s mother. (8) Mother’s 
mother. (9) Mother’s father. (10) Son’s son. 
~ (11) Son’s son’s wife. (12) Son’s daughter. (13) 
Son’s daughter’s husband. (14) Daughter's 
husband. (15) Daughter’sson. (16) Daughter’s 
son’s wife. (17) Daughter’s daughter. (18) 
Daughter’s daughter's husband. (19) Brother 
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(including step-brother). (20) Brother’s wife. 
(21) Sister (including step-sister). (22) Sister’s 
husband. 
(b) a person in whose favour a credit balance is 
outstanding for a period not exceeding six 
months in any account relating to mutual 
dealings in the ordinary course of trade or 
business shall not, on account of such balance 
alone, be deemed to be a depositor.” 
Thus the number of depositors has come to be 
limited. 
15. As to the penalty for contravention of Sec.45- 
S, it is provided for under Sec.58-B (5-A). It runs 
thus: 
“(5-A). If any person contravenes any provi- 
sion of Sec.45-S, lie shall be punishable with 
imprisonment for a term which may extend to 
two years, or with fine which may extend to 
twice the amount of deposit received by such 
person in contravention of that section or rupees 
two thousand, whichever is more, or with both.” 
16. These provisions were challenged by the 
appellants in the various civil appeals as violative 
of Arts.14 and 19 of the Constitution. A Division 
Bench of the High Court of Delhi in Kanta Mehta 
v. Union of India, (1987)62 C.C. 769, held: 
“Sec.45-S read with Sec.58-B (5-A) of Chapter 
III-Cof the Reserve Bank of India Act, 1934, as 
introduced by Sec.10 of the Banking Laws 
. (Amendment) Act, 1983, is not violative of 
Arts.14 and 19 of the Constitution. There is 
nothing demonstrably irrelevant or perverse 
in limiting in Sec.45-S the number of deposi- 
tors that an individual, firm or association 
could accept. 

. Nor is there any element of compulsion on 
individuals and firms or associations which are 
notincorporated to incorporate themselves as 
a company and Art.19(1)(c) is not violated by 
the provisions of Sec.45-S limiting the number 
of ‘depositors whom individuals, firms and 
unincorporated associations could accept. 
Chapter III-C of the Reserve Bank of India 
Act, 1934, impases reasonable restrictions on 

: the right of individuals, firms and unincorpo- 
rated associations to carry on the business of 
acceptance of deposits and advancing or giving 

, loans to the public. There is also further safe- 
guard that Chapter IIJ-C is being operated 
under’ the supervision and control of the 
Reserve Bank of India. 
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The business of acceptance of deposits from. 
the public does not-fall within -Entry 30 or . 
Entry 32 of List II of Schedulé VII of the 
Constitution. It falls within Entry 45 or in any 
case under Entry 97 of List I of Schedule VII 
under which only Parliament has however to 
pass the impugned legislation. Parliament had 
full competence and power to pass Chapter 
III-C of the Reserve Bank of Indja Act, 1934.” 
17. Mr.G. Viswanathan lyer, learned counsel for 
the writ petitioners in W.P.Nos.508 and 534 of 
1988 submits that Sec.45-B is violative of the 
fundamental right under Art.19(1)(g) of the 
Constitution as it restricts the number of deposi- 
tors and the rate of interest under Sec.4(2)(iii) of 
the Kerala Money Lenders Act, 1958 (hereinafter 
referred to as the Kerala Act). Thé two years’ 
period prescribed under Sec.45-S(2) is unreason- 
able. Under Kerala Act, with effect from October 
15, 1985 only 14 per cent interest alone could be 
charged. In any event, while receiving deposits was 
not an offence, making it a criminal liability and 
directing payment, would amount to ex post facto 
law, offending Art.20(1) of the Constitution. In 
support of this submission, reliance is placed on 
Chennai Bottling Co. Private Lid. v. Assistant Reg- 
istrar of Companies, (1987)61 C.C. 770 (Mad.) and 
Oudh Sugar Mills Limited v. Union of India, A.LR. 
1970 S.C. 1070: 1969 S.C.D. 1069. 
18. The other learned counsel seriously pressed 
the point relating to crimina liability and prayed 
for time to comply with the provisions of Sec.45- 
S. 
19. Mr.Anil B.Divan, learned counsel appearing 
for respondent 2 in C.A.No.447 of 1986, after . 
Teferring us to the development of law, would 
Submit that it is open to the Government to regu- 
late the economic activities. While examining the 
validity of such provisions the courts always have 
regard to the wisdom of the legislature because 
that alone has the necessary information and 
expertise pointing to the need of such a legista- 
tion. 
20.R.K. Gargv. Union of India, (1981)4S.C.C. 675, 
690-691: 1982 S.C.C. (Tax) 30: (1982)1 S.C.R. 947, 
969-70, this aspect of the matter was highlighted. 
21. It was in this view, this Court upheld Mahar- 
ashtra Debt Relief Act, 1976, in Fatehchand 
Himmatlalv. State of Maharashtra, (1977)2S.C.C. 
670: (1977)2 S.C.R. 828: A.I.R. 1977 S.C. 1825: 
1977 M.P.L-J. 201: 1977 Mah.L_J. 205. If properly 
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analysed, it can be seen that these provisions 
constitute a regulatory scheme and not a penal 
liability. 

22. Much is made of the penal provisions under 
Sec.58-B(5-A). It is submitted that imprisonment 
ofa recalcitrant debtor is pe: missiblein law. Ifone 
goes by the facts of these cases even after 1986, 
they collect deposits when law required them not 
to do so. 

23. Under Sec.45-I(bb) deposit has been defined. 
Ifas per the definition there are enough sources of 
deposit there is no reason why the appellants 
cannot reduce the deposits. If, therefore, the pack- 


age is reasonable there is no justification to ditute_ 


the effect of Sec.58-B(5-A). While examining the 
scope of the section it might be constrasted with 
Sec.125(3) of the Criminal Procedure Code, wherein 
a sufficient cause is provided. 

24. In Reserve Bank of India v. Peerless General 
Finance and Investment Co. Ltd:, {1987)1 S.C.C. 
424, this Court had occasion to consider the 
adventures indulged by persons like the appel- 
lants. It criticised the fraud played by such finan- 
cial vultures. 

25. This approach was approved in Peerless Gen- 
eral Finance and Investment Co. Ltd. v. Reserve 
Bank of India, (1992)2 S.C.C. 343, 354: J.T. (1992)1 
S.C. 405: A.LR. 1992 S.C.W. 854: ALR. 1992 S.C. 
1033.. = 

26. The learned counsel also draws our attention 
to the Non-Banking Financial Companies 
(Reserve Bank) Directions of 1966. They came 
into force on January 1, 1967. Clause 4, Sub-clause 
(3) specifically provides that the depgsit shall be 
reduced to 25 per cent of the paid-up capital for 
which a two-year period was provided. Similar 
directions of 1977 known as Non-Banking Finan- 
cial Companies (Reserve Bank) Directions, 1977 
- game to be issued with effect from July 1, 1977. 
27. There were complaints, even then, that the 
financial companies were not paying interest regu- 
larly and the Reserve Bank was requested to help 
the depositor. Therefore, in the teeth of this pro- 
vision, to say that Suddenly the appellants and the 
writ petitioners are called upon fo reduce would 
work hardship and they should not be penalised, is 
incorrect. They took a calculated risk and, there- 
fore, they had to suffer for their own fault. 

28. In In examining the various submissions addressed 
on behalf of the appéllants and the petitioners, we 
propose to examine the same in the following 


background since it is a law relating to regulation 

of economic activities. 

29. In R.K.Garg v. Union of India, (1981) 4 S.C.C. 

675, 690-691: 1982 S.C.C. (Tax) 30: (1982)1S.C.R. 

947, 969-70, it is held: 
“Another rule ofequal importance is that laws 
relating to economic activities should be viewed 
with greater latitude than laws touching civil 
rights such as freedom of speech, religion, etc. 
It has been said by no less a person than Holmes, 
J., that the legislature should be allowed some 
play in the joints, because it has to deal with 
complex problems which do not admit of solu- 
tion through any doctrinaire or strait-jacket 
formula and this is particularly true in case of 
legislation dealing with economic matters, where 
having regard to the nature of the problems 
required to be dealt with, greater play in the 
joints has to be allowed to the legislature. The 
court should feel more inclined to give judicial 
deference to legislative judgment in the field of 
economicregulation than in other areas where 
fundamental human rights are involved. 
Nowhere has this admonition been more 
felicitously expressed than in Morey v. Doud, 
354 U.S. 457: (1957)1 L.Ed. 1465, where Frank- 
furter, J. said in his inimitable style: 
“In the utilities, tax and economic regulation 
cases, there are good reasons for judicial self- 
restraint if not judicial defence to legislative 
judgment. The legislature after all has the 
affirmative responsibility. The courts have only 
the power to destroy, not to reconstruct. When 
these are added to the complexity of economic 
regulation, the uncertainty, the liability to error, 
the bewildering conflict of the experts, and the 
number of times of judges have been overruled 
by events self-limitation can be seen to be the 
path to judicial wisdom and institutional pres- 
tige and stability.” 
The court must always remember that “legisla- 
tion to practical problem, that the economic 
mechanism is highly sensitive and complex, 
that many problems are singular and contin- 
gent, that laws are not abstract propositions 
and do not relate to abstract units and are not 
to be measured by abstract symmetry’; ‘that 
exact wisdom and nice adaptation of remedy 


———are-not always _possible~and that ‘judgment is 


largely a prophecy based on meagre and unin- 
terpreted experience’. Every legislation 
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particularly in economic matters is essentially 
‘empiric and it is based on experimentation or 
what one may call trial and error method and 
therefore, it cannot provide for all possible 
situations or anticipate all possible abuses. 
There may be crudities and inequities in com- 
plicated experimental economic legislation but 
on that account alone it cannot be struck down 
as invalid.” 
At page 706, para. 19, it is held: 

“... That would depend upon diverse fiscal and 
economic considerations based on practical 
necessity and administrative expediency and 
would also involve a certain amount of experi- 
mentation on which the court would be least 
fitted to pronounce. The court would not have 
the necessary competence and expertise to 
adjudicate upon such an economic issue. The 
court cannot possibly assess or evaluate what 
would be the impact ofa particularly immunity 
or exemption and whether.it would serve the 
purpose in view or not. There are so many 
imponderables that would enter into determi- 
nation that it would be wise for the court not to 
hazard an opinion where even economists may 
differ. The court must while examining the 
constitutional validity of a legislation of this 
kind, ‘be resilient, not rigid, forward looking, 
not Static, liberal, not verbal’ and the court 
must always bear in mind the constitutional 
proposition enunciated by the Supreme Court 
of the United State in Munn v. Illinois, 94 U.S. 
113: 24 L.Ed. 77, namely, ‘that courts do not 
‘substitute their social and economic beliefs for 
the judgment of legislative bodies’. The court 
must defer to legislative judgment in matters 
relating to social and economic policies and 
must not interfere, unless the exercise of legis- 
lative judgment appears to be palpably arbi- 
trary. The court should constantly remind 
itself of what the Supreme Court of the United 
States said in Metropolis Theater Co. v. City of 
Chicago, 228 U.S. 61: (1912)57 L.Ed. 730: 
“The problems if Government are practical 
ones and may justify, if they do not require, 
rough accommodation, illogical it may be and 
unscientific. But even such criticism should 
not be hastily expressed. What is best is not 
alwaysadiscernible, the wisdom of any choice 
may be disputed or condemned. Mere errors of 
Government are not subject to our judicial 
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review”. 
30. No doubt, the impugned legislation places 
restrictions on the right of the appellants to carry 
on business but what is essential is to safeguard the 
rightsofvarious depositors arid tosee that theyare 
not preyed upon. It would be clear that the 
Reserve Bank of India, right from 1966, has been 
monitoring and following the functioning of non- 
banking financial institutions which invite depos- 
its and then utilise those deposits either for trade 
or forother various industries. A ceiling for accep- 
tance of deposits and to require maintenance of 
certain liquidity of funds as well as not to exceed 
borrowings beyond a particular percentage of the 
net-owed funds have been provided in the corpo- 
rate sector. But for these requirements, the 
depositors would be left high and dry without any 
remedy. 
31. Even the corporate sector was not free from 
blame. It had done damage to the economy and 
brought ruination to small depositors. This was 
why Sec.58-A in the Companies Act, 1956 came to 
be introduced. It is worthwhile to quote the notes 
on Clauses concerning this provision: 
“It has been the practice of the companies to 
take deposits from the public at high rates of 
interest. Experience had shown that in many 
cases deposits taken by the companies ‘have 
not been refunded on the dye dates, either the 
companies have gone in liquidation or funds 
are depleted to such an extent that the compa- 
nies are not in a position to refund the depos- 
its, it was accordingly considered necessary to 
control the activities of the companies when 
accepting deposits from the ‘the public’.” ° 7 
32. We approve of the reasoning of the Delhi HIgh 
Court in Kanta Mehta v. Union of India, (1987)62 
C.C. 769. At pages 798-99 it runs as follows: 
“The danger of allowing deposits to be acdepted 
without regulation is so acute and urgent, that 
to bind the hands of the legislature that only 
one course alone is permissible and not to 
permit a play of joints would be'totally make it 
ineffective in meeting the challenge of the 
social evil. For, it must be remembered that ‘in 
the ultimate analysis, the mechanics of any 
economic legislation has necessarily to be left 
to the judgment of the executive and unless it 
is patent that there is hostile discrimination 
against a class, the processual basis of price 
fixation has t6 be accepted in the generally of 
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cases as valid”. 
See: Prag Ice and and Oil Mills v. Union of India, 
(1978)3 S.C.C. 459, 488: A.LR. 1978 S.C. 1296: 
1978 CLLR. (S.C.) 120: 1978 Cri LJ. 1281: (1978)3 
S.C.R. 293. Also such provisions meant to check 
such evil must be viewed, as Krishna Iyer, J., said, 
through a socially constructive not legally cap- 
tious, microscope to discover glaring unconstitu- 
tional infirmity, that when laws affecting large 
chunks of the community are enacted, stray mis- 
fortunes are inevitable and that social legislation 
without tears, affecting vested rights is virtually 
impossible. See: B.Banerjee v. SmtAnita Pan, 
(1975)1 S.C.C. 166, 173<75: A.L.R. 1975 S.C. 1146, 
1150-51. 
“The stress by learned counsel for the petition- 
ers on the private right of the petitioners to 
have unrestricted deposits and make advances 
in any manner they like must receive shoroft 
shift, for by now, it is too well settled to be 
doubted that private rights must yield to the 
public need and that any form of regulation is 
unconstitutional only if arbitrary, discrimina- 
tory or demonstrably irrelevant to the policy 
the legislative is free to adopt.” 
33. May be, Kerala Act restricts the rates of inter- 
est under Sec.4(2)(iii), but that cannot enable the 
writ petitioners in W.P.Nos.508 and 534 of 1988 to 
disregard these provisions, being the non-banking 
-financial institutions. 
34. Hence, we reject the first of the arguments. 
35. As regards the reasonableness of two year 
period Sec.45(1bb) of the Reserve Bank Act 
defines “deposit” as follows: 
“(bb) ‘deposit’ includes and shall be deemed 
always to have included any receipt of money 
by way of deposit or loan or in any other form, 
but does not include---- 
(i) amounts raised by way of share capital; 
(ii) amounts contributed as capital by partners 
of a firm; ; 
(iii) amounts received from a scheduled bank 
or a co-operative bank or any other banking 
company as defined in Clause (c) of Sec.5 of 
the Banking Regulation Act, 1949 (10 of 1949), 
(iv) any amount received from: 
(a) The Development Bank; 
(b) A State Financial Corporation established 
under the State Financial Corporations Act, 
1951; . 
(c) Any financial institution specified in or 
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under Sec.6-A of the Industrial Development 
Bank of India Act, 1964 (XVIII of 1964), or 
(d) Any other financial institution that may be 
specified by the Bank in this behalf; 
(v) amounts received in the ordinary course of 
business, by way of-- 
(a) security deposit; 
(b) dealership deposit; 
(c) earnest money, or ; 
(d) advance against orders for goods, proper- 
ties or services; 
(vi) any amount received from an individual or 
a firm or an association of individuals not 
being a body corporate, registered under any 
enactment relating to money-lending which is 
for the time being in force in any State; and 
(vii) any amount received by way of subscrip- 
tions in respect of a chit.” 
36. Therefore, as rightly argued by Mr.Anil Divan 
as per this definition, if there are enough sources 
of depsoit there is no reason why the appellants 
and the-weit petitioners cannot reduce the depos- 
its. Further, non-banking financial companies are 
required under Clause 4, sub-clause (3), as fol- 
lows: 
“(3) Every non-banking financial company, 
not being a hire-purchase finance company, Or 
holding finance company, which on the date of 
commencement of these directions holds 
deposits in excess of twenty-five per cent of its 
paid-up capita] and free reserves shall secure 
before the expiry of a period of two years from 
the date of such commencement, by taking 
such steps as may be necessary for this pur- 
pose, that the deposits, received by the com- 
pany and outstanding on its books are not in 
excess of the aforesaid limit.” 
37. These directions came into force from January 
1, 1967. Similar directions camé to be issued as 
Miscellaneous Non-Banking Companies (Reserve 
Bank) Directions. Clause 5 dealing with accep- 
tance of deposits states as under: 
“Acceptance of deposits by miscellaneous non- 
banking companies: and from 1st of July, 1977, 
no miscellaneous non-banking company shall- 
(a) reccive any deposit repayable on demand 
or on notice, or repayable after a period of less 
than six months and more than thirty-six months 
from the date of receipt of such deposit or 
renew any deposit received by it, whether 
before or after the aforesaid date unless such 
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deposit, on renewal, is repayable not earlier 
than six months and not later than thrity-six 
months from the date of such renewal; 
Provided that where a miscellaneous non- 
banking company has before 1st July, 1977, 
accepted deposits repayale after a period of 
more than thirty-six months, such deposits 
shall, unless renewed in accordance with these 
directions, be repaid in accordance with the 
terms of such deposits; 
Provided further that nothing contained in 
this clause shall apply to monies raised by the 
issue of debentures or bonds: 
(b) receive or renew-- 
(i) any deposit against an unsecured debenture 
or any deposit from a shareholder (not being a 
deposit received by a private company from its 
shareholders as is referrd to in clause (vi) or 
paragraph 4) or any deposit guaranteed by any 
person who, at the time of giving such guaran- 
tee, was or is a director of the company, if the 
amount of any such deposit together with the 
amount of such other deposits of all or any of 
the kinds referred to in this sub-clause and 
outstanding in the books of the company as on 
the date of acceptance or renewal of such 
deposits, exceeds fifteen per cent of its net 
owned funds. 
(ii) any other deposit, if the amount of such 
deposit, together with the amount of such 
other deposits, not being deposits of the kind 
referred to in sub-clause (i) of this clause 
already received and outstanding in the books 
of the company as on the date of acceptance of 
such deposits, exceeds twenty five per cent of 
its net owned funds.” 
38. If therefore, this was the position, it cannot be 
contended that suddenly the companies like the 
appellants and the petitioners are called upon to 
reduce deposits. Even otherwise, the interests of 
the depositors is the prime concern. 
39. Coming to the last point, as to whether Sec.58- 
B(5-A) is violative of Art.20(1) of the Constitu- 
tion, we find, when a similar argument was raised 
against Sec.58-A of the Companies Act, that was 
repelled by this Court in Delhi Cloth and General 
Mills Co. Ltd. v. Union of India, (1983)4 S.C.C. 
166: (1983)3 S.C.R. 438 1983 Tax.L.R. 2584: (1983)2 
Comp.L.J. 281: 1983 UJ. (S.C.) 699: (1983)54 
C.C. 674: ALR. 1983 S.C. 937, which runs thus: 
“Mr.G.A.Shah canvassed. one more 
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contention. After stating that Rule 3-A 
became operative from April 1, 1978, he spe- 
cifically drew attention to the proviso to Rule 
3-A(1) which required that with relation to the 
deposits maturing during the year ending on 
March 31, 1979, the sum required to be depos- 
ited or invested under Sub-rule (1) of Rule 3- 
A shall be deposited or invested before Sep- 
tember 30, 1978. It was then contended that 
this provision would necessitate depositing 
10% of the deposits maturing during the year 
ending with March 31, 1979 which may have 
been accepted prior to the coming into force of 
Rule 3-A and to this extent the rule has been 
made restrospective and as there was no power 
conferred by Sec.58-A to prescribe conditions 
subject towhich deposits can be accepted retro- 
spectively Rule 3-A is ultra vires Sec.58-A. 
Unquestionably, Rule 3-A became operative 
from April 1, 1978. The obligation cast by Rule 
3-A is to deposit 10% of the deposits maturing 
during the year in the manner prescribed in 
Rule 3. Some deposits would be maturing 
between April 1, 1978 and March 31, 1979. To 
provide for such marginal situation, a proviso 
is inserted. Does it to make the rule retroac- 
tive? Of course, not. In D.S.Nakara y. Union of 
India, (1983)1 S.C.C. 305: 1983 S.C.C. (L and 
S.) 145: ALR. 1983 S.C. 130: 1983 Lab.I.C. 1: 
(1983)1 Ser.LJ. 131: (1983)1 Lah.L.J. 104: 
1983 S.C.C. (Lab.) 145: (1983)1 Lab.L.N. 289: 
1983 UJ. (S.C) 217: 1983 B.L-J.R. 122: (1983)1 
S.C W.R. 390: 1983 U.P.L.BE.C. 378: (1983)15 
51: (1983)2 Serv.L.R. 246: (1983)1 S.CJ. 

188: (1983)47 Fac.L.R. 42: 1983 CrL LJ. 164,a 
Constitution Bench of this Court has, in this 
context, observed as under: 
“*A statute is not properly called a retroactive 
Statute because a part of the requisites for its 
action is drawn from a time antecedent to its 
passing.’ 
Viewed from this angle, the provision can be 
properly called prospective and not retroac- 
live. Therefore, the contention does not com- 
mend to us.” 

40. In the light of this, we should hold that the 

ruling of the Madras High Court in Chennai Bot- 

tling Co. Private Ltd. v., Assistant Registrar of 

Companies, (1987)61 C.C. 770 (Mad.), is incor- 

rect. 

41. As to the plight of these depositors we need 
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only to quote the case in Reserve Bank of India v. 

Peerless General Finance and Investment Co. Ltd., 

(1987)1 S.C.C. 424. At paragraph 37, it is held: 
“We would also like to query what action the 
Reserve Bank of India and the Union of India 
are taking or proposing to take against the 
mushroom growth of ‘finance and investment 
companies’ offering staggeringly high rates of 
interest to depositors leading us to suspect 
whether these companies are not speculative 
ventures vioated to attract unwary and credu- 
lous investors and capture their savings. One 
has only to look at the morning’s newspaper to 
be greeted by advertisements inviting deposits 
and offering interest at astronomic rates. On 
January 1, 1987 one of the national newspa- 
pers published from Hyderabad, where one of 
us happened to be spending the vacation, car- 
ried as many as ten advertisements with ‘ban- 
ner headlines’, covering the whole of the last 
page, a quarter of the first page and conspicu- 
ous spaces in other pages offering fabulous 
rates of interest. Atleast two of the advertisers 
offered to double the deposit in 30 months, 
2,000 for 1,000, 10,000 for 5,000, they said. 
Another advertiser offered interest ranging 
between 30 per cent to 38 per cent for periods 
ranging between six months to five years. Almost 
all the advertisers offered extra interest rang- 
ing between 3 per cent to 6 per cent if deposits 
were made during the Christmas-Pongal sea- 
son. Several of them offered gifts and prizes. If 
the Reserve Bank of India considers the Peer- 
less Company with eight hundred crores 
invested in Government securities, fixed 
deposits with National Bank, etc., unsafe for 
depositors, one wonders what they have to say 
about the mushroom non-banking companies 
which are accepting deposits, promising most 
unlikely returns and what action is proposed to 
be taken to protect the investors. It does not 
require much imagination to realise the 
adventures and precarious character of these 
business. Urgent action appears to be called 
for to protect the public. While on the one 
hand these schemes encourage two vices 
affecting public company, the desire to make 
quick and easy money and the habit of exces- 
sive and wasteful consumer spending, on the 
other hand the investors who generally belong 
to the gullible and less affluent classes have no 


security whatsoever. Action appears impera- 
tive”. 
“Ishare my brother’s concern about the mush- 
room growth of financial companies all over 
the country. Such companies have prolifer- 
ated. The-victims of the schemes, that are 
attractively put forward in public media, are 
mostly middle class and lower middle class 
people. Instances are legion where such needy 
people have been reduced penniless because 
of the fraud played by such financial vultures. 
It is necessary for the authorities to evolve fool 
proof schemes to see that fraud is not allowed 
to be played upon persons who are not conver- 
sant with the practice of such financial enter- 
prises who pose themselves as benefactors of 
people.” 
42. We may also add that this has been reaffirmed 
in Peerless General Finance dnd Investment Co. 
Lid. v. Reserve Bank of India, A.I.R. 1992 S.C.1043: 
(1992)2 S.C.C. 343, 354: J.T. (1992)1 S.C. 405: 
A.LR. 1992 S.C.W. 854. 
43. Therefore, we are in entire agreement with the 
Delhi High Court. 
44. Since, as we have stated above, all the appel- 
lants and writ petitioners were praying for time to 
comply with these provisions, the matter was 
adjourned from time to time. Though some of ` 
them have complied with the requirements of law 
yet a few others have not done so. We make it clear 
that in spite of this indulgence, their failure to 
comply cannot be countenanced. 
45. We dismiss the appeals and the petitions 
alongwith J.A.Nos.1 and 2 in C-A.No.5513 of 1985. 
However, there shall be no orders as to costs. 


BS. 


Appeals and petitions dismissed. 
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Present: B.PJeevan Reddy and 
“ N.Venkatachala, JJ. 
C.A.Nos.5073-75 of 1985 26th March, 1993. 
Hindustan Paper Corporation Limited and others 
...Appellants 
v. 
State of Kerala and others ... Respondents. 
Central Sales Tax Act (LXXIV of 1956), Sec.8(2-A) 
- Expression ‘exempt from taxgenerally’ - Interpreta- 
tion of - State granting exemption to products by a 
corporation from payment of Sales Tax Act for a 
period of two years from the date of starting produc- 
“tion of newsprint - Exemption if general or under 
specified conditions. 
In exercise of the power conferred under Sec.100f 
the Kerala Sales Tax Act, the State of Kerala 
issued a notification providing for an exemption 
in respect of tax payable under that Act in regard 
to the turnover of the sales of newsprint plant in 
the State for a period of two years from the date of 
Starting production of the newsprint by the Hin- 
~dustan Paper Corporation Ltd. A major portion 
of the newsprint manufactured at the factory lo- 
cated within Kerala is sold in the course of inter- 
State trade and commerce. The factory claimed 
exemption not only from the State Sales Tax, but 
also from the Central Sales Tax Act by virtue of 
Sec.8(2-A) of that Act. The claim was disallowed. 
The appeals by the appellant failed. The High 
Court too disallowed the claim. In appeal to Supreme 
Court. 
Held: Sec.8(2-A) seeks to provide exemption to a 
dealer with respect to his turnover in so far as his 
turnover or any part thereof relates to (a) sale of 
any goods, the sale or, as the case may be, the 
purchase of which is under the sales tax law of the 
appropriate State, exempt from tax generally or 
(b) where his turnover or any part thereof relates 
to the sale of any goods the sale or purchase of 
which is subject to tax generally at a rate which is 
lower than four per cent. In a case covered by (a) 
the Central Sales Tax will be nil while in a case 
falling under, (b) Central Sales Tax shall be charge- 
able at thesame lower rate of which the State Sales 
Tax is chargeable. In the present case, it was con- 
tended that the notification issued by the 
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Government of Kerala under Sec.10 of the State 
Act does not exempt newsprint from the State 
Sales Tax altogether. It grants exemption only ina 
specified situation viz., inrespect of the newsprint 
produced within the period of two years from the 
date of commencement of production by a factory 
manufacturing newsprint in the State of Kerala. 
Hence it was submitted that it cannot be calléd as 
an exemption from tax generally. This contention 
is untenable in view of the decision of the Supreme 
Court in Pine Chemicals Ltd. v. Assessing Author- 
ity, (1992)1 J.T. 220: (1992)2 S.C.C. 683. There- 
fore the inter-State Sales effected by the appellant 
are equally exempt from Central Sales Tax Act by 
virtue of Sec.8(2-A) of that Act. [Paras. 7, 13 &15] 
Cases referred to: 
Pine Chemicals Limited v. Assessing Authority, 
(1992)2S.C.C. 683: (1992)1 J.T. 220. [Paras. 9, 12] 
Indian Aluminium €ables v. State of Haryana, 38 
S.T.C. 108. [Para. 10} 
Industrial Cables Corporation v. Commercial Tax 
Officer, 35 S.T.C. 1. [Para. 10] 
The Judgment of the Court was delivered by 
B.P.Jeevan Reddy, J.: These appeals arise from a 
common judgment of the Kerala High Court in a 
batch of three tax revision cases. The question 
relates to the interpretation of Sec.8(2-A) of the 
Central Sales Tax Act, 1956. 
2. In exercise of the power conferred upon it by 
Sec.10 of the Kerala Sales Tax Act, the State of 
Kerala issued a notification RSO-415; of 1971 
providing for “an exemption in respect of the tax 
payable under the said Act in regard to the turn- 
over of the sales of newsprint by the newsprint 
plant in the State for the period of two years from 
the date ofstarting production of the newsprint by 
the said plant.” 
3. The appellant-Hindustan Paper Corporation 
Limited entered into an agreement with the 
Government of Kerala in the year, 1974 reiterat- 
ing the said exemption. The relevant portion of 
the agreement reads thus: 
“The Government of Kerala, with a view to 
help the project to tide over the difficulties in 
the initial stages and to establish itself, agree to 
exempt the turnover relating to the sale of the 
products by the corporation from the payment 
of sales tax for a period of two years from the 
date of starting of production of the news- 
print.” i 
4. A major portion of the newsprint manufactured 
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at the factory located within Kerala is sold in the 
course ofinter-State trade and commerce. During 
the assessment years relevant to the period of the 
two years from the date of commencement of 
production at the Kerala Factory, the appellant 
claimed exemption not only from the State Sales 
Tax by virtue of the aforesaid notification and 
agreement but also from Central Sales Tax under 
and by virtue of Sub-sec.(2-A) of Sec.8 of the 
Central Sales Tax Act. The Sales Tax Officer 
accepted the claim under the State Sales Tax Act, 
but rejected the claim under the Central Sales Tax 
Act. Theappeals preferred by the appellant to the 
Appellate Assistant Commissioner and the Sales 
Tax Appellate Assistant Commissioner and the 
Sales Tax Appellate Tribunal were dismissed 
whereupon it approached the High Court by way 
of revisions under Sec.41 of the State Sales Tax 
Act. The High Court too disagreed with the con- 
tentions urged by the appellant and dismissed the 
tax revision cases, Hence, these appeals. 

5. The dispute between the parties, in brief, is thus: 
the appellant says that the exemption granted to it 
by the aforesaid notification issued under the Kerala 
Sales Tax Act is a general exemption within the 
meaning of Sec.8(2-A) and, therefore, the inter- 
State sales effected by it are equally exempt from 
Central Sales Tax by virtue of Sec.8(2-A). On the 
other hand, the case of the Government of Kerala 
is that the exemption granted to the appellant 
under the State Sales Tax Act is not a general 
exemption but a conditional one; further the 
exemtption operates only in certain specified cir- 
cumstances. Accordingly, they say, the provision 
contained in Sec.8(2-A) does not go to exempt the 
inter-State sales of the appellant. 

6. The inter-State sales effected by the appellant 
are those falling under Sec.3(a) of the Central 
Sales Tax Act. The liability to pay Central Sales 
Tax on inter-State sales arises by virtue of Sub- 
sec.(1) of Sec.6, Sub-sec.(1-A) of Sec.6 says that a 
dealer shall be liable to pay tax under the Central 
Act on sale of goods effected by him in the course 
ofinter-State trade or commerce notwithstanding 
that no tax would have been leviable under the 
Sales Tax law of the appropriate State if such sale 
had taken place inside the State. Sub-sec.(1) of 
Sec.8 prescribes the rate at which the Central 
Sales Tax is chargeable where the goods are sold to 
persons and authorities mentioned therein while 
Sub-sec.(2) prescribes the rate in cases other than 
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those falling under Sub-sec.(1). Sub-sec.(2-A) of 
Sec.8, which is material for our purpose_reads 
thus: 
“(2-A) Notwithstanding anything contained 
in Sub-sec.(1-A) of Sec.6 or Sub-sec.(1) or 
clause (b) of Sub-sec.(2) ofthis section, the tax 
payable under this Act by a dealer on his turn- 
over in so far as the turnover or any part 
thereofrelates to thesale of any goods, thesale 
or, as the case may be, the purchase of which is 
under the sales tax law of the appropriate 
State, exempt from tax generally or subject to 
tax generally at a rate which is lower than four 
per cent. (Whether called a tax or fee or by any 
other name) shall be nil or, at as the case may 
be, shall be calculated at the lower rate. 
Explanation: For the purpose of this sub-sec- 
tion a sale or purchase ofany goods shall not be 
deemed to be exempt from tax generally under 
the sales tax law of the appropriate State if 
under that Jaw the sale or purchase of such 
goods is exempt only in special circumstances 
or under specified conditions or the tax is 
levied on the sale or purchase of such goods at 
specified stages or otherwise than with refer- 
ence to the turnover of the goods.” 
7. What does Sub-sec.(2-A) say? It opens with a 
ee Clause which gives it an overriding 
effect over the provisions contained in Sec.6(1-A) 
and over Sub-sec.(1) as well as clause (b) of Sub- 
sec.(2) of Sec.8. The sub-section seeks to provide 
exemption to a dealer with respect to his turnover 
in so far as his turnover or any part thereof relates 
to (a) sale of any goods, the sale or, as the case may 
be, the purchase of which is under the sales tax law 
of the appropriate State, exempt from tax gener- 
ally or (b) where his turnover or any part thereof 
relates to the sale ofany goods the sale or purchase 
of which is subject to tax generally at a rate which 
is lower than four percent. Iri a case covered by (a) 
the Central Sales Tax will be nil while in a case 
falling under (b), Central Sales Tax shall be charge- 
ableat the same lower rate at which the State sales 
tax is chargeable. The explanation appended to 
sub-section seeks to define the words “exempt 
from tax generally.” The explanation is couched in 
negative terms. It says that for the purposes of the 
said sub-section, a sale or purchase of any goods 
shall not be deemed to be exempt from tax gener- 
ally under the State Sales Tax Law if (i) under the 
State law the sale or purchase of such goods is 
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exempt only in specified circumstances or, (ii) if 
under the State Law the sale or purchase of such 
goods is exempt only under specified conditions 
or, (iii) if under the State Law the tax is levied on 
‘the sale or purchase of such goods at specified 
Stages or, (iv) where under the State law the tax is 
levied otherwise than with reference to the turn- 
over of the goods. 
8. The sole question in this case is whether the 
exemption granted under the aforesaid notifica- 
tion exempting the produce of a factory manufac- 
turing newsprint from the State Sales tax for a 
period of two years from the date of commence- 
ment of production in the factory can be called an 
exemption from tax generally. To put it differ- 
ently, the question is whether the said exemption 
is one operative only in specified circumstances or 
whether the exemption is one which is operative 
only under specified conditions in which case it 
cannot be said to be an exemption “generally”. 
9. The learned counsel for the appellant relies 
upon the decision of this Court in Pine Chemicals 
Limited v. Assessing Authority, (1992)2S.C.C. 683: 
(1992)1 J.T. 220, a decision rendered by 
S.Ranganathan, V.Ramaswamiand N.D.Ojha, JJ. 
According to him, the said decision is conclusive 
on the question. 
10. The counsel for the State of Kerala, on the 
other hand, seeks to distinguish the said decision. 
According to him, the said decision does not consider 
the precise question and aspect which really arises 
in the appeals. The learned counsel for the State of 
Kerala, Sri.G. Vishwanath Iyer, puts his case thus: 
if one is asked whether the exemption granted 
under the aforesaid notification is a general 
exemption, his obvious answer would be, no. It is 
not an exemption which operates generally but an 
exemption limited to two years from the date of 
commencement of the production of newsprint in 
the factory. Similarly, if a person is asked whether 
newsprint is exempt generally from the State Sales 
Tax in Kerala, none would answer in the affirma- 
tive. He would say that the sale of newsprint in 
Kerala is exempt only in certain circumstances or 
subject only toacondition viz., that that newsprint 
is produced within two years of the commence- 
ment of the production in the factory located in 
Kerala. It is, therefore, idle to contend, says Sri 
Iyer, that the sale of newsprint within Kerala is 
exempt generally from the State Sales Tax. Insuch 
a case, says the counsel, the provision contained in 
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Sub-sec.(2-A) does not come into operation and 
the inter-State sales of such newsprint cannot be 
said to be exempt from the Central Sales Tax. 
Mr.lyer further says that the exemption notifica- 
tion issued by the exemption notification issued by 
the Government of Kerala under Sec.10 of the 
State Sales Tax altogether. It grants exemption 
only in a specified situation viz., in respect of the 
newsprint produced within the period of two years 
from the date of commencement of production by 
a factory manufacturing newsprint in the State of 
Kerala. The exemption would thus operate for 
different periods in the case of different assessees 
inasmuch as the date of comntencement of pro- 
duction by all the manufacturers of newsprint may 
not be the same. Moreover, the benefit of the said 
notification is available only where a factory goes 
into production after the commencement of the 
said notification, says Sri Iyer. He elaborates his 
submission saying that the exemption granted by 
the said notification is only in favour of certain 
dealers or a class of dealers in certain circum- 
stances and is notin the nature ofa general exemp- 
tion. An exemption given under Sec.10 of the 
State Act with reference to dealers or a class of 
dealers ìe., referable to clause (ii) of Sub-sec.(i), 
says the counsel, can never be called a general 
exemption nor can it be characterised as an 
exemption operating ‘general’. A general exemp- 
tion, according to the learned counsel, means a 
general, unqualified/unconditional exemption. 
Counsel says that the decisions of this Court in 
Indian Aluminium Cables v. State of Haryana, 38 
S.T.C. 108 and in Industrial Cables Corporation v. 
Commercial Tax Officer, 35 S.T.C. 1 support his 
contention. The learned counsel places strong 
reliance upon the object and reasons appended to 
the bill proposing the substitution of Sub-sec.(2- 
A) in the year 1972. The objects and reasons relied 
upon by the learned counsel read thus: 
“Clause 5, Sub-Clause (a) of this clause seeks 
to substitute a new sub-section for the existing 
Sub-sec.(2-A) of Sec.8 of the Principal Act. 
The new sub-section seeks to bring out more 
clearly that an exemption or lower rate of levy 
under the local sales tax law of the appropriate 
State would be available in respect of an inter- 
State sale-of goods only if such exemption or 
lower levy is available generally with reference 
to such goods or such class of goods under the 
local sales tax law.” 


I) Hindustan Paper Corpn. Ltd. v. State of Kerala (Jeevan Reddy, J.) 103 


11. According to Sri Iyer the said statement of 
objects and reasons puts the meaning, purpose 
and object to the sub-section beyond any doubt. 
12 On the other hand, Sri A.S.Nambiar, learned 
counsel for the appellant-corporation submits, 
adopting the reasoning in Pine Chemicals that the 
circumstances or conditions contemplated by the 
explanation to sub-section must be the circum- 
stances and conditions attaching to the sale and 
not to the dealer. The exemption notification 
merely serves to identify the dealer and the goods 
entitled to exemption, but it does not lay down any 
circumstances or conditions attaching to the sale 
of goods (Newsprint). Sri Nambiar says that once 
the goods are identified viz., that it is a newsprint 
manufactured by a factory within two years of its 
commencing production, there is no further con- 
dition attaching to the exemption; the goods are 
exempt generally. It is not a case where the exemp- 
tion is hedged in by certain conditions nor is it a 
case where the exemption operates only in certain 
circumstances. The learned counsel submits that 
the decisions of this Court in Indian Aluminium 
and Industrial Cables have been considered and 
explained by this Court in Pine Chemicals and, 
therefore, the principle of those decisions cannot 
be read as supporting the State’s submissions. 
13. While we see the force in thesubmissions of Sri 
Iyer, learned counsel for the State of Kerala, we 
cannot give effect to the same in the light of the 
binding decision in Pine Chemicals which deals 
with an almost similar exemption notification. 
The Government of Jammu and Kashmir had 
issued ordeis providing for exemption “from the 
State Sales Tax both on raw-materials and fin- 
ished products for a period of five years from the 
date the unit goes into production.” Question had 
arisen whether the said exemption attracts the 
exemption contained in Sec.8(2-A) of the Central 
Act? The said question was answered in the 
affirmative by V.Ramaswami, J. speaking for the 
Bench. The learned Judge examined theschemeof 
Sub-secs.(1) and (1-A) of Sec.6 as well as of Sub- 
secs.(1), (2)and (2-A) of Sec.8 and then observed: 
“Ona plain reading of Sec.8(2-A) of the Cen- 
tral Sales Tax Act it deals with the liability ofa 
dealer to pay tax under the Act on his inter- 
State sales turnover relating to any goods on 
the turnover relating to such goods if the sale 
had taken place inside the State is exempt from 
payment of sales tax under the sales tax law of 


the appropriate State. It provides that if an 
intrastate sale or purchase of a commodity by 
the dealer is exempt from tax generally or 
subject to tax generally at a rate which is lower 
than 4 per cent than his liability to tax under ` 
the Central Sales Tax Act when such commod- , 
ity is sold on inter-State trade would be either 
nil or as the case may be'shall be calculated at 
a lower rate. Explanation states as to when the 
sale or purchase shall not be deemed as to be 
exempt from tax generally under the sales tax 
law. That is to say an inter-State sale or pur- 
chase of a commodity shall not be deemed as 
exempt from State tax generally if the exemp- 
tion is given only (1) in specified conditions or, 
(2) the tax is leviable on the sale or purchase of 
such goods at specified stages or, (3) otherwise 
than with reference to the turnover of the 
goods. These conditions or limitations are there- 
fore with reference to the transaction of sale or 
purchase. The main clause deals with the turn- 
over of ‘a dealer’ which term would include 
‘any dealer’ or ‘any class of dealers’. The exis- 
tence or otherwise of the three limitations under 
the explanation above referred to on claiming 
exemption under Sec.8(2-A) of the Central Sales 
Tax Act will therefore have to be tested with 
reference ta the transaction of sale or purchase 
as the case may be of the dealer who claims the 
exemption in respect of his intrastate sale or 
purchase of the same goods. Thus the specified 
circumstances and the specified conditions 
referred to in the explanation should be with 
reference to the local turnover of the same 
dealer who claims exemption under Sec.8(2- 
A) of the Central Sales Tax Act. 
The learned Advocate-General for the State 
contended that the conditions that the indus- 
tryshould have been set up and commissioned 
subsequent to the Government Orders 159 
and 414 above referred to and the commodity 
sold by him in order to claim the exemption 
under the said Government order, shall be 
those manufactured by that industry are condi- 
tions or specified circumstances within the 
meaning of the explanation and, therefore, the 
dealer (Pine Chemicals) is not entitled to any 
exemption under Sec.8(2-A) of the Central 
Sales Tax Act. We are unable to agree with this 
submission of the learned counsel for the State. 
The facts which the dealer has to prove to get the 
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benefit of the government orders are intended 


only to identify the dealer and the goods in respect 


of which the exemption is sought and they are not 
conditions or specifications of circumstances 
relating to the turnover sought to be exempted 
from payment of tax within the meaning of those 
provision. The specified circumstances and the 
specified conditions referred to in the explana- 
tion should relate to the transaction of sale of 
the commodity and not identification of the 
dealer or the commodity in respect of which 
the exemption is claimed. These conditions 
relating to identity of the goods and the dealer are 
always there in every exemption and that cannot 
be put as a condition of sale. We have already 
held that not only sale by the manufacturer to 
dealer that is exempt under the Government 
orders, but since the General Sales Tax Act 
had adopted only a single point levy, even the 
subsequent sales would be covered by the 
exemption order. Therefore, the question 
whether the tax is leviable on the sale or pur- 
chase at “specified stage” does not arise for 
consideration. This is not also a case where the 
exemption is with reference to something other 
than the turnover of the goods.” 
[emphasis added} 
14. The learned Judge then dealt with the deci- 
sions of this Court in Indian Aluminium and Indus- 
trial Cables and distinguished them pointing out 
that the exemption concerned in those cases was 
Clearly a conditional one. The learned Judge pointed 
out that the exemption concerned therein was 
with respect to “sales of an undertaking supplying 
electrical energy to the public under a licence or 
sanction granted or deemed to have been granted 
under the Indian Electricity Act, 1910 (9 of 1910), 
of goods for use by it in generation or distribution 
of such energy.” The learned Judge pointed out 
‘that the two conditions mentioned in the said 
notification related to purchaser-company being 
a licensed undertaking supplying electrical energy 
to the public and further that the goods sold to it 
are for use by the said undertaking in generation 
or distribution of such energy. 
15. Following the decision in Pine Chemicals, we 
must and accordingly we do allow these appeals. 
No orders as to costs. ` 


BS. Appeals allowed. 
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IN THE SUPREME COURT OF INDIA. 


Present: B.P.Jeevan Reddy and 
N.Venkatachala, JJ. 


C.A.No.1441 of 1993 26th March, 1993. 


National Insurance Company Ltd. ...Appellant 


v. 
State Bank of India and others ... Respondent. 
Civil Procedure Code (V of 1908), Sec.100 - Finding 
of faci by appellate court - High Court, if can inter- 
fere with. 
Held: The question at issue is purely factual in 
nature. Even if the finding of fact recorded by the 
first appellate court was erroneous, the High Court 
could not have interfered with the same. Even 
otherwise, on a consideration of the relevant evi- 
dence, the findingof the appellate court cannot be 
characterised as either erroneous or arbitrary. 
The conduct of the driver soon after the truck 
allegedly caught fire is wholly inconsistent with 
the theory of accidental fire. Accordingly, the 
learned single Judge exceeded the bounds of Sec.100 
ofthe Civil Procedure Code in interfering with the 
finding of fact recorded by the first appellate court. 
[Para. 3] 
The Court made the following 
ORDER: Heard the counsel for the parties. Leave 
granted. 
2. This appeal is directed against the judgment of 
a learned Single Judge of the Punjab and Haryana 
High Court allowing the second appeal preferred 
by the first respondent. The plaintiff-respondent, 
State Bank of India had financed the purchase of 
a truck by the first defendant. Defendants 2 and 3 
were guarantors. On the first defendant failing to 
repay the loan as stipulated, the plaintiff-Bank 
instituted a suit for recovering the amount against 
defendants 1 to 3. Pending the suit the truck got 
burnt whereupon the plaintiff impleaded the 
appellant herein, National Insurance Company 
Limited, as the fourth defendant. The appellants’ 
case was that the first defendant had deliberately 
and intentionally set fire to the truck and there- 
fore the Insurance Company is not liable to pay 
the insurance amount. On a consideration of the 
evidence placed before it, the trial court held that 
fourth defendant (appellant herein) has failed to 
establish that the truck was set fire deliberately by 
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the first defendant. Inview of the Insurance Policy 
issued by ‘the’ fourth defendant, the’ suit was 
decréed in favour of the Bank making the Insur- 
ance Company also liable. Thereupon, the Insur- 
ance Company (appellant herein) filed an appeal 
which was allowed by the first appellate | court 
which found that the truck was set fire deliberately 
by the first defendant. The plaintiff-bank then 
preferred a second appeal in the High Court against 
all the four defendants, The learned Judge found 
that the appellate court was in error in holding 
that the truck was deliberately set on fire with the 
first defendant. Accordingly it allowed the appeal 
holding that the appellate court was in error in 
exonerating the Insurance Company from the lia- 
bility to the decretal amount. 

3. In our opinion, the question at issue is purely 
factual in nature. Even if the finding of fact 
recorded by the first appellate court was errone- 
ous, the High Court could not have interfered with 
the same. Even otherwise, we are of the opinion, 
on‘a consideration of the relevant evidence, that 
the finding of the appellate court cannot be char- 
acterised as either erroneous or arbitrary. The 
conduct of the driver soon after the truck allegedly 
caught fire is wholly inconsistent with the theory 
of accidental fire. Accordingly we are of opinion 
that the learned single Judge exceeded the bounds 
of Sec.100 of the C.P.C. in interfering with the 
finding of fact recorded by the first appellate court. 
The civil appeal is accordingly allowed. The judg- 
ment of the High Court is set aside and the judg- 
ment of the first appellate court is restored. ee 
shall be no order as to costs. 

BS. Appeal allowed. 
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IN THE SUPREME COURT OF INDIA." ae 


Present: ‘Kuldip Singh. and N. M. Kailiwal JS 


W. P. N No: 655 pt 1991 23rd March, 1993.: 


are Eas of Blind ` -A ippellaint 
Union Public Service Commission and others- 
i Respondent. 


Constitution of India (1 950), Art.32 - Visually 
handicapped persons - Directed to be permitted to 
write the Civil Services Examination Braille script or 
with the help ofa scribe- Sio persons pagietoclaun 
promotion. 
After going through thelist of the posts identified 
as suitable for visually handicapped (blind and 
partially blind) it is obvious that there are number’ 
of posts which are required to be filled through the 
civil services examination and other competitive 
examinations conducted by the Commission. Group 
A and B posts in the category of Administrative 
Officers (Secretarial-Senior) and Administrative 
Officer (Secretarial-Junior) are necessarily to be 
filled as a result of civil services examination by the 
Union Public Service Commission. If some of the 
posts in the Indian Administrative Service and 
other Allied Services, as identified by the Com- 
mittee can be filled from amongst the visually 
handicapped persons then there is no reason why 
they should not be permitted to sit and write Civil 
Services Examination. They shall be permitted to 
write the examination in Braille-script or with the 
help of a scribe. It must be made clear that once 
recruited to the lowest level-of the service, the 
visually handicapped persons shail not be entitled 
to claim promotion to the higher posts in the 
service irrespective of the physical requirements 
of the jobs. If in the hierarchy of promotional 
posts itis found by the Government thata particu- 
lar post is not suitable for the visually handi- 
capped person, heshall not have anyright to claim 
the said post. [Para. 13] 
The Judgment of the Court was delivered by 
Kuldip Singh, J.: National Federation of Blind-a 
representative body of visually handicapped per- 
sons in India-has filed this petition under Art.32 
of the Constitution of India seeking a writ in the 
nature of mandamus directing the Union of India 
and the Union Public Service Commission to permit 
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the blind candidates to compete for the Indian 
Administrative Service and the Allied Services 
and further to provide themi the facility of writing 
the civil services examination either in Braille- 
script or with the help of a scribe. Braille is a 
system of writing for the blind in which the charac- 
ters consist of raised dots to be read by the fingers. 
Further relief sought in the petition is that Group 
A and B posts in Government and public sector 
undertakings which have already been identified 
for the visually handicapped persons be offered to 
them on preferential basis. 

2. The visually handicapped constitute a signifi- 
cant section of our society and as such it is neces- 
sary to encourage their participation in every walk 
of life. The Ministry of Welfare, Government of 
India has been undertaking various measures to 
utilise the potentialities of the visually handi- 
capped persons. The Central as well as the State 
Governments have launched several schemes to 
educate, train and provide useful employment to 
the handicapped. The Central Government has 
provided reservations to the extent of 3% vacan- 
cies in Group C and_D posts for the physically 
handicapped including blind and partially blind. 

3. There has been a growing demand from the 
visually handicapped persons to provide reserva- 
tions for them in Group A and B posts under the 


Central Government. The Ministry of Welfare, - 


Government of India has a Standing Committee 
on identification of jobs in various Ministries/ 
Departments and public sector undertakings for 
the physically handicapped. By an order dated 
December 30, 1985 the Government of India 
directed the Standing Committee to undertake 
the identification of jobs for the handicapped in 
Group A and B Services under the Government 
and public sector undertakings. 
4. Fhe Committee submitted its reports which was 
published on October 31, 1986. Copyof the report 
has been placed on the record of this petition. In 
the introduction to the report given by 
Mr.M.C.Narasimhan, Joint Secretary to Govern- 
ment of India and Chairman, Standing Commit- 
tee on identification of jobs for handicapped, it 
has been stated as under: 
“A sub-committee, which was set up to assist 
the Standing Committee visited a large num- 
ber of publicsector undertakings and observed 
people actually working in a variety of jobs and 
the working conditions in which these jobs are 
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performed. The Sub Committee had detailed 
discussions with the Chiefs and Senior. Offi- 
cers of the Public Sector Undertaking as also 
with officers of the Central Government 
Departments. A list of the publicsector under- 
takings and the list of the officers of the Under- 
takings with whom the sub-committee had 
discussions is annexed to the report. The 
Committee after detailed discussions and 
on-the-spot study has prepared a comprehen- 
sive list of 416 categories in Group A and B 
posts in Government Offices and Public Sec- 
tor Undertakings, with their jobs descriptions, 
the physical requirement of each group of job 
and matched them with various categories of 
disabilities.” 

5. The Committee devoted special attention to the 

visually handicapped. Para 8 of the report which 

relates to the blind is as under: 
“However, in the case of the blind the position 
is somewhat different. Seeing, reading, writing 
and movement are essential ingredients of most 
Goverment jobs. Therefore, a similar approach 
in respect of blind persons may be difficult. It 
would not be possible to generalise that blind 
persons can do most jobs as we have found for 
those with locomotor and hearing disabilities. 
The Committee found that in higher posts in 
Government the help ofa personal assistantor 
a stenographer is generally available. But this 
facility is not available even in higher posts in 
public sector undertakings. Wherever this facility 
is available a blind person may not find it 
difficult, in certain groups of posts, to handle 
the job. It is also possible, in relation to other 
posts where stenographic assistance is not 
available that some other facilities can be 
provided to a blind employee. To compensate 
‘reading deficiency’, readers’ allowance can be 
provided to blind employees to enable them to 
engage a reader. Similarly, to compensate for 
“writing deficiency”, the blind employee should 
be required‘to know typing. Adequate know!- 
edge of typing should be prescribed as an 
essential qualification for blind employees for 
public employment. Where mobility may also 
be one of the main ingredients of a job it is 
difficult to compensate blind employees for 
this “deficiency”. The Committee would also 
emphasise that the blind employee should be 
fully responsible for the duties assigned to 
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them, despite the provision of reader’s allow- 
ance and typing skill. The Committee would 
also suggest that the maximum reader’s allow- 
ance should be limited to Rs.200 p.m. to blind 
employees recruited to Group A and B post.” 
6. The Committee has identified about 416 cate- 


No. in the List Annexed 
to the Report 


178 to 187 
191 to 192 


193 to 199 


200 to 209 
237 to 242 
243 to 256 
279 to 291 


295 to 317 
354 to 363 


364 to 376 
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gories of Group A and B posts which are suitable 
for the handicapped. The Committee has further 
specified that the visually handicapped (blind and 
partially blind) are suitable for appointment to 
the following categories of Group A and B posts: 


Category of Post Group 
Hindi Officers A&B 
Job Analyst A&B 
Labour Welfare 

Officers A&B 
Law Officers A&B 
Personal Assistants B 
Personnel Officers A&B 
Public Relations 

Officers . A&B 
Research Officers A&B 
Training Officers A&B 
Administrative 

Officer 

(Non-Secretarial) A 
Administrative 

Officers 

(Secretarial-Sr) A F 
Administrative 

Officers 

(Secretarial - Junior) A&B 


Asst. Admn. Officer 





7. We have only quoted the list of categories from 
the report to illustrate the point that the Commit- 
tee appointed by the Government has in its report 
identified certain categories of posts to Which the 
blind and the partially-blind can be appointed. 

8. Government of India through Ministry of 
Personnel issued office memorandum dated 


November 25, 1986 wherein it accepted the report 
of the Committee and took a policy decision that 
in respect of the posts identified by the Committee 
the handicapped persons shall be given prefer- 
ence in the matter of recruitment to those posts. 
The: office memorandum is reproduced here 
under: 
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Settee 3 i _ +, “No.F. 36034/4/86-Estt. (SCT) -~ d Eo, cet ee 
Ln. Me sexe 38 Government of India T REDO ; 
fo aeo OPE eE ag ARG -Ministry of Personnel, Public 

ee eh Teg ts mn ‘Grievances & Pensions : . 
3 , Department of PEORES A RE 


seseo 7 jis 


Sion 


New Delhi, .. s ve aN Homans 1986 
“OFFICE MEMORANDUM 

—- Subject:- Identification of jobs for the physically handicapped. persons in Groups A and ‘B’ posts 
filled by direct recruitment in the-Central. Government services and Public Sector Undertakings. 
The undersigned i is directed to say that with a view to effecting optimum utilisation of potentialities 
of physically handicapped which constitutes a significant section of the population in the country, 
the Ministry of Welfare constituted a Standing Committee for identification ofjdbs for the physically 
handicapped in the Central Government Services and Public Sector Undertakings. The Standing 
Committee on identification ofjobs set up a sub-committee for on-the-spot identification of jobs for 
the: physically handicapped persons in Group ‘A’ and ‘B’ posts after making in depth study of 
Undertakings as well as in consultation with the concerned authorities. This sub-Committee in its 
Report (submitted to the parent Committee) identified 420 jobs in Group ‘A’ and.Group.‘B’ posts/ 
services alongwith the physical requirements and functional classifications of disabilities indicating 
what jobs can be held by each category of disabled people and with what disability.. - 
It has been decided that in respect of identified posts which can be held by physically handicapped 
persons preferences to physically handicapped persons will be given in the matter of recruitment to 
those posts. A copy of the report of the Committee referred to in para-1 is enclosed for information 
guidance and necessary action. The list ofjobs identified by the Committee on suitable for being held 
plement the list based on their knowledge for jobs requirements, essential qualifications etc. 
The Ministries/Departments after identifying all the posts which can be held by physically handi- 
capped persons may inform the UPSC at the time of sending their requisitions for filling vacancies 
in respect of those posts, that preference.is to be given to physically handicapped persons in the 
matter of recruitment. The UPSC havẹ agreed in principle to give preference to physically 
handicapped persons in filling the identified posts. The Department o1 Personnel and Training will 
be issuing general instructions to enable preference being given to the physically handicapped 
persons in such cases. The Ministry of Finance etc. are requested to bring these instructions to the 
notice of all concerned. 


Sd/- ne 
(BATA K. DEY) 
DIRECTOR (JCA)” 
From the office memorandum quoted above it is each category ofdisabled people and with what 
obvious that the Government of India has taken disability. 
the following policy decisions to implement the 2. The decision has been taken that in respect 
committee report: of identified posts which can be held by physi- 
1. The Government of India has taken cogni- cally handicapped persons preference to physi- 
zance of the fact that the Standing Committee cally handicapped persons will be given in the 
on identification of jobs through its sub-com- matter of recruitment to those posts. 
mittee has identified 420 jobs in Group A and 3. The list of jobs identified by the Committee 
Group B posts/services along with the physical is not exhaustive, the Ministries/Departments 
requirements and functional classifications of van further supplement the list based on their 


disabilities indicating what jobs can be held by knowledge of job requirements, essential 
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qualifications'etc. P 
4. The Ministries/Departments after 
..- identifying all the posts which can be held by 
physically handicapped persons may inform 
the Union Public Service Commission at the 
, time of sending their requisitions for filling 
. vacancies in respect of those posts, that prefer- 
_.. ence is to be given to physically handicapped 
_. persons in the matter of recruitment. 
..5. The Union Public Service Commission has 
:; agreed in principle to give preference to physi- 
cally handicapped persons in filling identified 
posts. 
6. The Department of Personnel and Training 
will be issuing general instructions to enable 
preference being given to the physically handi- 
capped persons in such cases. 
9. Mr.S.K.-Rungta, learned counsel for the peti- 
tioner has contended that the memorandum dated 
November 25, 1986 was issued more than seven 
years back but so far the decisions taken therein 
have not been implemented. Mr.Rungta (himself 
visually handicapped) has argued his case with 
utmost claritv. Mr.Rungta was fully conversant 
with all the relevant annexures to the petition. He 
referred to the relevant pages in the bulky paper 
book with perfect ease. We did not feel even fora 
moment that the case was being argued by a visu- 
ally handicapped lawyer. Mr.Rungta’s perform- 
ance before us amply proves the point that the 
visually handicapped persons can perform the 
jobs entrusted to them with equal efficiency. 
10. The question of giving preference to the handi- 
capped in the matter of recruitment to the identi- 
fied posts is a matter for the Government of India 
to decide. The matter is pending for decision with 
the Government of India for the last several years. 
While appreciating various measures undertaken 
by the Government to provide useful employment 
to the handicapped persons we command the 
Government of India to decide the question of 
providing preference/reservation to the handi- 
capped in Group Aand B posts as expeditiously as 
possible. 
11. So far as the claim of visually handicapped for 
writing the civil services examinations, in Braille- 
script or with the help of scribe, is concerned, we 
are of the view that their demand is legally justi- 
fied. 
12. The list of category A and B posts, identified as 
suitable for the visually handicapped by the 
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Committee, includes number of posts which are 
filled as a result of the civil services examinations. 
When there are posts to which blind and partially- 
blind can be appointed, we see no ground to 
deprive them of their right to compete for those 
posts alongwith other candidates belonging to 
general category. 
13. Mr. V.K.Cherian, Under Secretary to Govern- 
ment of India, Ministry of Personnel in his affida- 
vit dated March 10, 1992 filed before this Court 
has stated as under: 
“If there were Group ‘A’ and ‘B’ jobs, which 
could be filled up by the blind, the same should 
also be identified. Once the jobs were identi- 
fied, they could be filled up from among the 
blind and also other handicapped persons such 
as deaf and orthopaedically handicapped...... 
Going by the Report of the Committee and the 
posts identified by it, the Union Public Service 
Commission made the observation that the 
posts identified as suitable to be held by the 
physically handicapped persons, particularly 
those identified for the blind are not such 
which are required to be filled on the basis of 
competitive examination conducted by the 
Commission”. 
The observations of the Union Public Service 
Commission as projected by Mr. V.K.Cherian in 
his above quoted affidavit do not seem to be 
correct. After going through the list of the posts 
identified as suitable for visually handicapped (blind 
and partially-blind) it is obvious that there are 
number of posts which are required to be filled 
through the civil services examination and other 
competitive examinations conducted by the 
Commission. Group Aand B posts in the category 
of Administrative Officers (Secretarial-Senior) 
and Administrative Officer (Secretarial-Junior) 
are necessarily to be filled as a result of civil 
services examination by the Union Public Service 
Commission. If some of the posts in the Indian 
Administrative Service and other Allied Services, 
as identified by the Committee, can be filled from 
amongst the visually handicapped persons then 
wesee no reason why they should not be permitted 
to sit and write the civil services examination. We 
make it clear that once recruited to the lowest 
level of the service the visually handicapped per- 
sons shall not be entitled to claim promotion to 
the higher posts in the service irrespective of the 
physical requirements of the jobs. If in the 
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hierarchy of promotional-posts it is found by the 
Government that a particular post is not suitable 
for the visually handicapped person he shall not 
Have any right to claim the said post. 

14. In the light of the above discussion we partly 
allow the writ petition and direct the Government 
of India and the Union Public Service Commis- 
sion to permit the visually handicapped (blind and 
partially-blind) eligible candidates to compete and 
write the civil services examination which is ordi- 
narily held yearly by the Union Public Service 
Commission. We further direct that they shall be 
permitted to write the examination in Braille- 
scriptor with the help ofascribe. Thereshall be no 
orders as to costs.: 


BS. ` ---— Petition allowed in part. 


IN THE SUPREME COURT OF INDIA. 
Present: P.B.Sawantand N.M Kasliwal, J) 
C.A.Nos.1487 and 1488 of 1993 29th March, 1993. 
Uttar Pradesh Rajya Krishi Utpadan Mandi Parishad 


and others ...Appellant 
V. 
Sanjiv Rajan ... Respondent. 


Civil Services - Disciplinary proceedings - Authority 
Passing suspension order a second time after earlier 
order of suspension was quashed by High Court - 
Permissibility. 

There is no restriction on the authority to pass a 
suspension order a second time. The first order 
might be withdrawn by the authority on the ground 
that at that stage, the evidence appearing against 
the delinquent employee is not sufficient or for 
some reason, which is not connected with the 
merits of the case. As happened in the present 
case, the earlier order of suspension dated 22.3.1991 
was quashed by the High Court on the ground that 
some other suspended officer had been allowed to 
join duties. That order had nothing to do with the 
merits of the case. Ordinarily, when there is an 
accusation of defaication of the monies, the 
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Uelinquent employees have to be kept away from 
the establishment till the charges are finally dis- 
posed of. Whether the charges are baseless, mali- 
cious or vindictive and are framed only to keep the 
individual concerned out of the employment is a 
different matter. But even in such a case, no con- 
clusion can be arrived at without examining the 
entire record in question and hence it is always 
advisable to allow the disciplinary proceedings to 
continue unhindered. It is possible that in some 
cases, the authorities do not proceed with the 
matter as expeditiously as they ought to, which 
results in prolongation of the sufferings of the 
delinquent employees. But the remedy is such 
Cases is either to call for an explanation from the 
authorities in the matter, and if it is found unsat- 
isfactory, to direct them to complete the inquiry 
within a stipulated period and to increase the 
suspension allowance adequately. [Para. 5] 
The Court made the following 

ORDER: Leave granted. 

C.A.No. 1487 of 1993 [@ S.L.P.No.3171 of 1993] 
The appeal is directed against the interlocutory 
order dated 21.5.1992 passed by the High Court. 
Normally, this Court does not interfere with the 
interlocutory orders. But the case in hand impels 
us to do so. 

3. The respondent was employed at the relevant 
time as Cashier of the Agricultural Market Com- 
mittee [the ‘Market Committee’) at Rampur. The 
allegation against the respondent is that during 
his tenure as such Cashier, lakhs of rupees cred- 
ited in the accounts of ‘the Market Committee 
were not deposited in its bank account. On learn- 
ing of the said misfeasance, the appellant-Market 
Committee suspended him from service with 
effect from 22nd March, 1991. He challenged his 
suspension in the High Court on the ground that 
some other suspended officers had been allowed 
to join service. The High Court quashed the sus- 
pension order on the said ground. 

4. The investigation into the defalcation was, 
however, in progress. In April, 1991, special audi- 
tors were appointed to audit the accounts. of the 
Market Committee. They submitted their report 
in May, 1991 in which it was stated that several 
lakhs of rupees had been embezzled from the 
funds of the Market Committee. On 4th May, 
1991, an order was passed appointing an inquiry 
officer to inquire into the conduct of various offi- 
cers of the Market Committee. Upon preliminary 
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inquiry, it was found that the defalcation was done 
either with the active involvement of the respon- 
dent or at his connivance and in any case he was 
guilty ofdereliction of duty for not scrutinising the 
accounts of the Market Committee, properly. With 
this prima facie case against the respondent made 
outin the auditors’ report, a fresh order of suspen- 
sion along with a charge-sheet was served upon 
the respondent on 26th March, 1992. The respon- 
dent again approached the High Court and the 
High Court by the impugned order, stayed the 
order of suspension on the ground that it was not 
competent for the appellants to pass the order of 
suspension second time in the same matter. The 
High Court, however, directed the appellant to 
complete the inquiry expeditiously. 

5. The ground given by the High Court to stay the 
operation of the suspension order, is patently 
wrong. There is no restriction on the authority to 
pass a suspension order second time. The first 
order might be withdrawn by the authority on the 
ground that at that stage, the evidence appearing 
against the delinquent employee is not sufficient 
or for some reason, which is not connected with 
the merits of the case. As happened in the present 
case, the earlier order of suspension dated 22nd 
March, 1991 was quashed by the High Court on 
the ground that some other suspended officer had 
been allowed to join duties. That order had noth- 
ing to do with the merits of the case. Ordinarily, 
when there is an accusation of defalcation of the 
monies, the delinquentemployees have to be kept 
away from the establishment till the charges are 
finally disposed of. Whether the charges are base- 
less, malicious or vindictive and are framed only to 
keep the individual concerned out of the employ- 
ment is a different matter. But even in such a case, 
no conclusion can be arrived at without examining 
the entire record in question and hence it is always 
advisable to allow the disciplinary proceedings to 
continue unhindered. It is possible that in some 
cases, the authorities do not proceed with the 
matter as expeditiously as they ought to, which 
results in prolongation of the sufferings of the 
delinquent employee. But the remedy in such 
cases is either to call for an explanation from the 
authorities in the matter, and if it is found unsat- 
isfactory, to direct them to complete the inquiry 
within a stipulated period and to increase the 
suspension allowance adequately. It is true that in 
the present case, the charge-sheet was filed after 
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almosta year of the order ofsuspension. However, 
the facts pleaded by the appellants show that the 
defalcations were over a long period from 1986 to 
1991 and they involved some lakhs of rupees. It 
also appears that the authorities have approached 
the police and in the police investigation, the 
amount of defalcation is found to be still more. 
Since the matter is of taking accounts which are 
spread over from 1986 to 1991 and of correlating 
the entries with the relevant documents, and sev- 
eral individuals are involved, the framing of charges 
was bound to take some time. The Court has to 
examine each case on its own facts and décide 
whether the delay in serving the charge-sheet and 
completing the inquiry is justified or not. How- 
ever, in the present case, the High Court fias not 
quashed the order of suspension on the ground of 
delay in framing the charges. As stated earlier, it 
has set aside the order of suspension on the pround 
that the authority had no power to pass the second 
order of suspension in the same case. We are - 
afraid that the High Court has misconstrued the 

nature and purpose of the power of suspension 

vested in the management. It is not disputed that 

at present all officers concerned are served with 

the charge-sheets and have been suspended. There 

is no discrimination between the officers on that 

account. The charges are also grave and the 

authorities have come to the conclusion that during 

the disciplinary proceedings, the officers should 

not continue in employment to enable them to 

conduct the proceedings unhindered. Hence, we 

are satisfied that the order in appeal was not 

justified. 

6. We, therefore, allow the appeal and set aside the 

impugned order of the High Court. The effect of 
this order will be that the order of suspension 

dated 26th March, 1992 would stand revived. 

7. The appellants should, however, complete the 

disciplinary proceedings expeditiously. 

8. There will be-no order as to costs. 

C.A.No.1488 of 1993 [@ S.L.P.No.3238 of 1993]: 
The ist respondent was employed as the Secretary 

of the Market Committee at Rampur ‘from 6th ` 
January, 1990 to 2nd May, 1991 and one Sanjiv 
Rajan was the cashier under him. In February, 
1991, it was discovered that there was a large scale 
embezzlement of funds of the Market Committee. 
This was reported by the 1st respondent-to-the 
higher authorities whereupon a special audit 
inquiry was directed to be conducted. The special 
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auditors conducted the inquiry from 4th April, 
1991 to 22nd April, 1991 and submitted their 
report in May, 1991. During the course of the 
inquiry it was revealed that the 1st respondent was 
guilty of dereliction ofduty and it was also possible 
that he was himself involved in the act of embez- 
zlement. Hence an order ofsuspension was passed 
on 3rd May, 1991. The 1st respondent requested 
the Director of the Market Board that since it was 
at his instance that the embezzlement was found 
out, the order of suspension against him be 
revoked. Thereupon, the Director passed an order 
on 9th May, 1991, staying the order of suspension. 
However, thereafter, the audit report was received 
on the basis of which a preliminary inquiry was 
ordered. The Deputy Director [Market] who was 
appointed to conduct the inquiry gave his prelimi- 
nary report in which he indicated that if the 1st 
respondent had been alert in his duty as Secretary 
of the Market Committee, he could have avoided 
the embezzlement. Hence, a charge-sheet was served 
upon the Ist respondent on 10th March, 1992 
along with the suspension order of the’same date. 
Against the order, the respondent approached the 
High Court and the learned single Judge by his 
order of 2nd April, 1992 revoked the order of 
Suspension. ‘Against the said orders, the appel- 
lants preferred an appeal before the Division Bench. 
By its order dated 8th May, 1992, the Division 
Bench upheld the revocation of the order of sus- 
pension but directed the appellants to complete 
the inquiry within a period of three months. Since, 
it was‘not possible for the appellants to complete 
the inquiry within three months, they have pre- 
ferred the present appeal against the order revok- 
ing the*suspension as well as the dircction to 
complete the inquiry within three months. 

10. We find:from the charge-sheet that the allega- 
tions against the 1st respondent are grave inas- 
much as they: indicate that the amounts men- 
tioned therein are not deposited in the bank and 
forged entries have been made in the pass book of 
the relevant'accounts and the amounts are shown 
as having been deposited. In the circumstances, 
the High Court should.not have interfered with 
the order.of suspension passed by the authorities. 
The- Division..Bench has given no reason for 
upholding the learned single Judge’s order revok- 
ing the suspension order. In matters of this kind, it 
is. advisable: that the concerned employees are 
kept out’ of the: mischiefs range. If they are 
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exonerated, they would be entitled to all their 
benefits from the date of the order of suspension. 
Whether the employees should or should not 
continue in their office during the. period of 
inquiry isa matter to be assessed by the concerned 
authority and ordinarily, the Court should not 
interfere with the orders ofsuspension unless they 
are passed mala fide and without there being even 
a prima facie evidence on'record connecting the 
employees with the misconduct in question. In the 
present case, before the preliminary report was 
received, the Director was impressed by the 1st 
respondent-employee’s representation. However 
after the report, it was noticed that the employee 
could not be innocent. Since this is the conclusion 
arrived at by the management on the basis of the 
material in their possession, no conclusions to the 
contrary could be drawn by the Court at the inter- 
locutory stage and without going through the entire 
evidence on record. In the circumstances, there 
was no justification for the High Court to revoke 
the order of suspension. 

11. The appeal is, therefore, allowed and the order 
of the High Court revoking the suspension of the 
1st respondent is hereby set aside. This will result 
in revival of the order of suspension dated 10th 
March, 1992. The appellants should, however. 
conclude the inquiry expeditiously. 

12. There will be no order as to costs. 
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Appeals allowed. 


IN THESUPREME COURT OF INDIA. 

Present: B. P.Jeevan Reddy and N.Venkatachala, JJ. 
19th February, 1993. 
Shri Emil Webber | 


V, 


Commissioner of Income Tax, Nagpur... Respondent 


Appellant 


Income-tax Act (XLIII of 1961), Secs.2(24) and 
56(1) - Income from other sources - Amount of tax 
paid by Indian Company on behalf of assessee in 
assessment years 1974-75 and 1975-76, whether 
income taxable under ‘income from other sources’. 


m 


The Ballarpur Paper and Straw Board Mills a 
public limited company engaged in the manufac- 
turerofpaperandstraw board undertook to set up 
a caustic soda/chlorine manufacturing plant at 
Ballarpur. It entered into an agreement with K’ a 
French concern for purchase of certain machinery 
and equipment, K’ undertook to provide services 
of certain personnel for setting up the plaint. ‘K? 
entered into an arrangement with a Swiss concern 
for supply of certain machinery and also to make 
available the services of certain personnel. The 
assessee ‘C’ was one such person. He came to India 
and worked here in connection with the setting up 
of the plaint. The company undertook to pay 
salaries and other emoluments to the assessee and 
the other personnel ‘free of any Indian taxor duty’. 
The assessee received Rs.3,82,481 for the assess- 
ment year 1974-75 and Rs.67,200 for 1975-76. He 
took the stand that he was not liable to pay income 
tax. Therefore the company paid the tax of 
Rs.3,23,400 for 1974-75 and Rs.35,546 for 1975-76 
respectively. The Income tax Officer treated the 
said tax amounts as perquisite and added the same 
to the salary amount received by the assessee. The 
assessee questioned it before the A.A.C., but with- 
out success. His appeal to the tribunal also failed. 
A reference was made to the Bombay High Court 
which agreed with the view of the Income-tax 
Officer. In appeal to Supreme Court, 

Held: The definition of ‘income’ in clause (24) of 
Sec.2 of the Act is an inclusive definition. It adds 
several artificial categories to the concept of 
income but on that account the expression 
‘income’ does not lose its natural connotation. 
Indeed, it is repeatedly said that it is difficult to 
define the expression income in precise terms. 
Anything which can properly be described as 
income is taxable under the Act unless, of course, 
itis exempted under one or other provisions of the 
Act. It is from the said angle that the amount paid 
by Ballarpur Mills by way of tax on the salary 
amount received by the assessee can be treated as 
the income of the assessee. It cannot be over- 
looked that the said amount is nothing but a tax 
upon the salary received by the assessee. By virtue 
of the obligation undertaken by Ballarpur to pay 
tax on the salary received by the assessee among 
others, it paid the said tax. The said payment is, 
therefore for and on behalfof the assessee. It is not 
a gratuitous payment. But for the said agreement 
and but for the said payment, the said tax amount 
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would have been liable to be paid by the assessee 
himself. He could not have received the salary 
which he did but for the said payment of tax. The 
obligation placed upon Ballarpur py virtue of 
Sec.195 of the Income-tax Act cannot also be 
ignored in this context. It would be unrealistic to 
say that the said payment had no integral connec- 
tion with the salary received by the assessee. The 
High Court and the authorities under the Act 
were right in holding that the said tax amount is 
liable to be included in the income of the assessee 
during the said two assessment years. Inasmuch as 
the assessee is not an employee of Ballarpur which 
made the payment, it cannot besrought within the 
purview of Sec.17 ofthe Act. It must necessarily be 
placed under Sub-sec.(1) of Sec.56 ‘income from 
other sources’. According to the said sub-section 
income of every kind which is not to be excluded 
from the total income under the Act shall be 
chargeable to income-tax under the head ‘income 
from other sources’, if it is not chargeable to 
income-tax under any of the heads specified in 
Sec.14, items A to E. It is not the case of the 
assessee that any provision of the Act exempts the 
said income from the liability to tax. /Paras. 7 & 8] 
Cases referred to: 

N.A.Modi y. S.A.L.Narayana Rao, 61 I.T.R. 428 
(S.C.). [Para. 9] = 
Commissioner of Income Tax, Bombay vy. 
Smt.T.P.Sidhwa, 133 I.T.R. 840. [Para. 10] 
Mrs.Sheela Kaushish v. Commissioner of Income 
Tax, Delhi, 131 .T.R. 435. [Para. 10] 

The Judgment of the Court was delivered by 
B.P.Jeevan Reddy, J.: Assessee is the appellant. He 
is aggrieved by the decision of the Bombay High 
Court in Income Tax Reference No.458 of 1976 
answering the following question, which was 
referred to it at his instance, against him “whether 
on the facts and in the circumstances of the case 
the amount of tax paid by Ballarpur on behalf of 
the assessee in assessment years 1974-75 and 1975- 
76 is income taxable under the heading ‘other sources”. 
2. The Ballarpur Paper and Straw Board Mills 
Limited (Ballarpur) is a public limited company” 
engaged in the manufacture of paper and straw 
board. It undertook to set up a caustic soda/chlo- 
rine manufacturing plant at Ballarpur. For this 
purpose, it entered into an agreement with Krebs, 
a French concern, for purchase of certain machin- 
ery and equipment. There was a second agreement 
between Ballarpur and Krebs whereunder Krebs 
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undertook to provide services of certain person- 
nel including engineers for setting up the plant at 
Ballarpur. Krebs, in turn, entered into an arrange- 
ment with a Swiss concern, Escher Wyas Eurich, 
for supply of certain machinery and also to make 
available services of certain personnel. The assessee, 
Emil Webber, was one such person provided by 
the Swiss concern. The assessee came to India and 
worked here in connection with the setting up of 
the plant. 

3. According to the agreement between Ballarpur 
and Krebs the former undertook to pay salaries 
. and other emoluments to personnel provided by 
Krebs in accordance with the formula contained 
in the agreement. Inter alia, it was provided that 
“salarics are understood free of any Indian tax or 
duty”. For the assessment year 1974-75, assesses- 
appellant was paid a sum of Rs.3,82,481 and for 
the assessment year 1975-76, a sum of Rs.67,200, 
in addition to daily allowances ana other facilities 
4. The assessee contended before: the Income T3: 
Officer that he was not liable to pay tax. He also 
filed returns affirming the said stand. The stand 
taken by him was negatived, whereupon Ballarcur 
paid the tax of Rs.3,23,400 and Rs.35,546 for the 
Said two assessment years respectively. In is 
assessment orders, the I.T.O. treated the said tax 
amountas a perquisite and added the same to the 
salary amount received by the assessee. The said 
addition was questioned by the assessee in appeal 
before the A.A.C., but without success. The mat- 
ter was then carried to the tribunal. The tribunai 
too did not agree with the assessee’s contention. 
and dismissed his appeal whereupon he obtained 
the aforesaid reference which, as stated above, has 
been answered against him by the Bombay High 
Court. 

5. For a proper appreciation of thc question aris- 
ing herein, it is necessary to notice certain factual 
statements contained in the statement of the cass. 
It is stated therein: “according to this agreement, 
Ballarpur were under an obligation to pay by the 
device of delegation invoices opencd with a bank 
in France certain amount of salaries at apreed 
rates to Krebs and Cis. Paris fur setting up tic 
plant at the town of Ballarpur... The uibunal 
clarified that there was no dispute_between tac 
parties that the amounts of Rs.3,82,481 and 
Rs.67,200 paid by Ballarpur through Krebs to the 
assessee for services rendered by it in the two 
respective years were taxable under the heading 
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‘Salary’. It further clarified that there was no dis- 
pute between the parties, that the relationship of 
the employer and employee did not exist between 
Ballarpur and assessee. The tribunal held as 
below: (1) Ballarpur was under a legal obligation 
to pay the tax, if any, levied on the assessee: (2) 
Ballarpur paid the tax by virtue of such a legal 
obligation.....” 

6. The facts found by the tribunal thus show that 
the assessee-appeliant was paid certain salary free 
of tax but that the tax payable in that behalf was to 
be and was in fact paid by Ballarpur. The assess- 
ment was made upon the assessee directly. The 
question is whether the said tax component paid 
by Ballarpur can be included within the income of 
the assessee. The first contention of the learned 
counsel for the assessee is that the amount paid by 
Ballarpur by way of tax cannot be treated as 
‘income’ of assessee at all. His second contention 
is that the assessee did not receive thesaid amount 
and, therefore, it cannot constitute his income. 
Indeed, the learned counsel sought to argue that 
Ballarpur was under no obligation to pay the said 
tax amount relating to the salary amount received 
by the assessee. We find it difficult to agree with 
the learned counsel. 

7. The definition of ‘income’ in clause (24) of Sec.2 
ofthe Act is an inclusive definition. Jt adds several 
artificial categories to the concept of income but 
on that account the expression ‘income’ does not 
lose its natural connotation. Indeed, it is repeat~ 
edly said that itis difficult to define the expression 
‘income’ in precise terms. Anything which can 
properly be described as income is taxable under 


` the Act unless, of course, it is exempted under one 


or the other provision of the Act It is from thesaid 
angle that we have to examine whether the amount 
paid by Ballarpur by way of tax on the salary 
amount received by the assessce can be treated as 
the income of the assessee. It cannot be over- 
looked that the said amount is nothing but a tax 
upon the salary received by the assessee. By virtue 
of the obligation undertaken by Ballarpur to pay 
tax on the salary received by the assessee among 
others, it paid the said tax. The said payment is, 
therefore, for and on behalf of the assessee. It is 
not a gratuitous payment. But for the said agree- 
ment and but for the said payment, the said tax 
amount would have been liable to be paid by the 
assessee himself. He could not have received the 
salary which he did but for the said payment of tax. 
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The obligation placed upon Ballarpur by virtue of 
Sec.195 of the Income Tax Act cannot also be 
ignored in this context. It would be unrealistic to 
say that the said payment had no integral connec- 
tion with the salary received by the assessee. We 
are, therefore, of the opinion that the High Court 
and the authorities under the Act were right in 
holding that the said tax amount is liable to be 
included in the income of the assessee during the 
said two assessment years. 

8. The question then arises under which head of 
income should the said income be placed. Inas- 
much as the assessee is not an employee of Ballar- 
pur, which made the payment, it cannot be brought 
within the purview of Sec.17 of the Act. It must 
necessarily be placed under Sub-sec.(1) of Sec.56, 
‘income from other sources’. According to the 
said sub-section, income of every kind which is not 
to be excluded from the total income under the 
Act shall be chargeable to income tax under the 
head ‘income from other sources’, if it is not 
chargeable to income tax under any of the other 
heads specified in Sec.14, Items A to E. Itis not the 
case of the assessee that any provision of the Act 
exempts the said income from the liability to tax. 
9. The learned counsel for the assessee-appellant 
relied upon certain decisions in support of his 
contention. The first is the decision of this Court 
in N.A.Modi v. S.A.L.Narayana Rao, 61 I.T.R. 428 
(S.C.). An advocate was appointed as a Judge. He 
received certain income after his appointment as 
a Judge in lieu of the professional service rendered 
by him before his appointment. The question was 
whether the said amount is taxable. It was held 
that it was not (in view of the provisions of the Act 
as it then stood). The basis for the said decision is 
that the assessce therein cannot be said to be 
carrying on the profession of an advocate at the 
time he received thesaid income. Weare unable to 
see how the said decision helps the assessee herein. 
Indeed, in the said decision this Court emphasised 
that the question whether an income falls under 
one head or the other has to be decided according 
to the common notion of practical men, inasmuch 
as the Act does not provide any guidance in the 
matter. It was observed that the heads of income 
must be decided on the nature of income by apply- 
ing practical common notions aud not by refer- 
ence to the assessee’s treatment of income. The 
application of said test does not certainly help the 
assessec herein. 
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10. The second decision cited is of the Bombay 
High Court in C.LT. Bombay v. Smt. T.P.Sidhwa, 
133 LT.R. 840. The question was whether the 
income from property received by an assessee of 
which he is not the owner can ve taxed as income 
‘from other sources’. It was held that it cannot be 
so taxed. We do not see any analogy between the 
facts and principle of that case and those of this 
case. Here the integral connection between the 
salary received by the assessec and the tax payable 
thereon, paid by Ballarpur in pursuance ofa legal 
obligation, cannot be overlooked. The third case 
cited is in Mrs.Sheela Kaushisn v. C.1.T., Delhi, 131 
LT.R. 435 (S.C.). In this case, it was held that 
determination of annual valuc under Sec.23 of the 
Income Tax Act, 1961, should be done by taking 
the standard rent as the basis even where the 
assessee is receiving rent higher than the standard 
rent. Again we must say, we see no relevance ofthe 
said principle of this case to the facts of this case. 
11. For the above reasons, the appeals fail and are 
dismissed. No costs. 


BS 


Appeal dismissed. 


IN THE SUPREME COURT OF INDIA. 
Present: B.P.Jeevan Reddy and N.Venkatachala, JI. 


C.A.No.1279 (NT) of 1977 6th April. 1993. 


Mss Prakash Cotton Milk Private Limited . Appellant 


v. 
Commissioner of Income-tax, (Central), Bombay 
... Respondent. 


(A) Income-tax Act (XLIII of 1961), Sec.37(1) - 
Allowable expenditure - Assessee claiming statutory 
impost paid by him by way of damages or penalty or 
irterest as decuction - Duty of assessing authority - 
Deduction under Section when to be allowed and 
when to ve refused. 

Held: The decision of this Court in Mahalakshmi 
Sugar Mills Company v. Commissioner of Income- 
tax, Delhi, (1980)1231.T.R. 429 and the decision of 
the Division Bench of the Andhra Pradesh High 
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Court in Commissioner of Income-tax v. Hydera- 
bad Allwyn Metal Works Limited (1988)172 L.T.R. 
113, with the views of which the court is in com- 
plete agreement, are decisions which settle the law 
on the question as to when an amount paid by an 
assessee as interest or damages or penalty could be 
regarded as compensatory (reparatory) in charac- 
ter as would entitle such assessee to claim it as an 
allowable expenditure under Sec.37(1) of the 
Income-tax Act. Therefore, whenever any statu- 
tory impost paid by an assessee by way of damages 
or penalty or interest is claimed as an allowable 
expenditure under Sec.37(1) of the Income Tax 
Act, the assessing authority is required to examine 
the Scheme of the provisions of the relevant stat- 
ute providing for payment ofsuch impost notwith- 
standing the nomenclature of the impost as given 
by the statute, to find whether it is compensatory 
or penal in nature. The authority has to allow 
deduction under Sec.37(1) of the Income Tax Act 
wherever such examination reveals the concerned 
impost to be purely compensatory in nature. 
Whenever such impost is found to be ofa compos- 
ite nature, that is partly of compensatory nature 
and partly penal nature, the authorities are obli- 
gated to bifurcate the two components of the 
impost and give deduction to that component 
which is compensatory in nature and refuse to give 
deduction to that component which is penal in 
nature. [Para. 9] 
(B) Income-tax Act (XLIII of 1961), Sec.37(2) - 
Miscellaneous expenses claimed as deductible ex- 
penditure - Question as to what portion is deductible 
- If a question of fact or of law. 

As to what portion of the miscellaneous expenses 
claimed is a deductible entertainment expenses,of 
the assessee being a matter to be decided by the 
fact finding authorities while assessing the rele- 
vant materials placed before them, no question of 
law could arise in that regard, particularly, when 
the fact-finding authorities have recorded their 
concurrent finding on consideration of the rele- 
vant material. Hence the question under consid- 
eration is devoid of merit.' [Para. 11] 
Cases referred to: 

Mahalakshmi Sugar Mills Company v. Commis- 
stoner of Income-tax, Delhi, (1980)123 LT.R. 429. 
[Para. 5] 

Commissioner of Income-tax v. Hyderabad Allwyn 
Metal Works Limited, (1988)172 LT.R. 113. 
[Para. 6] 
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Organo Chemical Industries v. Union of India, A.LR. 
1979 S.C. 1803: 1979 Lab.I.C. 1281: (1979)55 FIR. 
283: (1979)2 Lab.L.N. 353: (1979)2 Lab. L.J. 416: 
29 Fac.L.R. 309: (1979)4 S.C.C. 573. [Para. 6] 
A.K Verma, Ms.S.V.Pathak (for J.B.Dadachanji and 
Co.), for Appellant. 

P.S.Poti, Senior Advocate (A.Subhashini and 
R.Satish, Advocates with him), for Respondent. 
The Judgment of the Court was delivered by 
Venkatachala, J.: Two questions are raised for our 
decision in this appeal. First, whether the appel- 
lant was entitled to claim as allowance under 
Sec.37(1) of the Income Tax Act, 1961 (the LT.Act) 
the interest paid by it for delayed payment of sales 
tax under the Bombay Sales Tax Act, 1959 (the 
BST Act) and the damages paid by it for delayed 
payment of contribution under Employees’ State 
Insurance Act, 1947 (the ESI Act). Second, whether 
the appellant was entitled to claim as allowance 
under Sec. 37(2) of the I.T.Act the entite expenses 
incurred by it as entertainment expenses. 

2. The appellant is a company carrying on the 
business in the manufacture of textile goods. It is 
the assessee. In the income tax return of the assessee 
for the Assessment year 1966-67 (the previous 
accounting year being from July 1, 1964 to June 30, 
1965), the interest and the damages of Rs.19,635 
paid by it for delayed payment of sales tax under 
the BST Act and for delayed payment of contribu- 
tion under the ESI Act, was claimed as revenue 
expenditure, allowable under Sec.37(1) of the 
Income Tax Act. So also the sum of Rs.3,865 paid 
by it for entertainment expenses was claimed as 
revenue expenditure, allowable under Sec.37(2) 
of the Income Tax Act. The ITO, in his assessment 
order made on that return, treated thesaid item of 
expenditure of Rs.19,635 as penal interest and 
disallowed it. As to the item of expenditure of 
Rs.3,865 he disallowed Rs.2,500 treating it as 
exclusive expenditure incurred on its Directors. 
Appeals preferred before the AAC and the 
Income Tax Appellate Tribunal (Tribunal) ques- 
tioning the disallowance of claims of the appellant 
by the ITO, did not succeed. Application made by 
the assessee under Sec.256(1) of the LT.Act 
before the Tribunal to raise the questions cover- 
ing the said matters and get them referred for 
decision by the High Court, also did not meet with 
success. Again, the application made thereafter by 
the assessee under Sec.256(2) of the Income Tax 
Act before the Bombay High Court to obtain 2 
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reference on the questions relating to the said 
matters for its decision, was rejected. Hence, the 
assessee has filed this appeal by special leave, 
questioning the aforesaid orders made by the 
authorities and the High Court. Referencesought 
to be obtained from the Tribunal for decision by 
the High Court, was on the following questions: 
1. Whether the sum of Rs.19,635 debited in the 
interest account paid by way of interest for 
delayed payment of sales tax and Employees’ 
State Insurance contribution could be said to 
have not been incurred, wholly and exclusively 
for the purpose of business? 
2. Whether on the facts and in the circum- 
stances of the case, the sum of Rs.19,635 claimed 
by the assessee was an allowable expenditure 
under the Income Tax Act, 1961? 
3. Whether on the facts and in the circum- 
stances, the tribunal was justified in holding 
that the disallowance of Rs.2,500 out of expen- 
diture incurred by the assessee at Diners Club 
and C.C.I. could be disallowed even though the 
said expenditure was less than the expenditure 
allowable under Sec.37(2) of the I.T.Act? 
4. Whether there was any evidence or material 
before the tribunal to hold that the expendi- 
ture to the extent of Rs.2,500 at Diners Club 
and C.C.I. was not laid out wholly and exclu- 
sively for the purposes of business of the assessee- 
company? 
3. Questions 1 and 2 are covered by first question 
indicated at the outset. So, also, questions 3 and 4 
are covered by second question indicated at the 
outset. Indeed, after hearing the counsel for the 
parties we were inclined to think that the said 
question ought to be remitted to the High Court 
for its opinion under Sec.256 of the I.T.Act. In the 
normal course, we would have done so and left the 
questions to be answered by the High Court. But, 
regard being given to the fact that the questions 
relate to a 25 year old case of the Assessment Yeal 
1966-67 and the fact that they could be considered 
by us on the facts found in the order of the tribunal, 
we consider it most appropriate to deal with the 
questions ourselves and answer them. Such course 
is resorted to by us not merely because of the said 
peculiar facts and circumstances of this casé, but 
also because of our inclination to remit the first 
question with our answer thereon for a final deci- 
sion by the Tribunal. 
4. First question: Sec.37(1) of the Income Tax Act 


117 


corresponds to Sec.10(2)(xv) of the predecessor 
Indian Income Act of 1922 (the I.T.Act of 1922), 
is undisputed. 

5. In Mahalakshmi Sugar Mills Company v. Com- 
nussioner of Income-tax, Delhi, (1980)3 S.C.C. 475: 
(1980)123 LT.R. 429, this Court had to decide the 
question whether the interest paid by the appel- 
lant-assessee therein under Sec.3(3) of the U.P. 
Sugarcane Cess Act, 1956 for delayed payment of 
cess payable thereunder was an allowable expen- 
diture under Sec.10(2)(xv) of the Income Tax Act 
1922. For deciding that question, this Court exam- 
ined the provisions of Sugarcane Cess Act, 1956 
which provided- for taking of several kinds of 
action against a person who defaulted in payment 
of the cess imposed under that Act. Sec.4 was 
found to make the defaulter liable to imprison- 
ment or fine or both. Sec.3(5) was found to make 
the defaulter liable for payment of penalty, an 
amount which far exceeded the amount of cess. 
Then, Sec.3(3) was found to make the defaulter 
liable for payment of interest at 6 per cent per 
annum from the date of default till the date of 
payment-On an analytical examination of the said provi- 
sions, this Court took the view that interest paid 
under Sec.3(3) by the defaulter for delayed. pay- 
ment of the cess could not be described as a 
penalty imposed upon him for infringement of the 
law but ought to be regarded as an amount of 
compensation paid by him to the Government for 
delayed payment of the cess levied against him 
under the Act. In that view of the matter, this 
Court held that the interest paid by the appellant- 
assessee on delayed payment of cess was an allow- 
able expenditure under Sec.10(2)(xv) of the 
Income Tax Act, 1922. 

6. In Commissioner of Income-tax v. Hyderabad 
Allwyn Metal Works Limited, (1988)172 1.T.R. 113 
(A.P.), a Division Bench of the Andhra Pradesh 
High Court had to decide two questions: (i) whether 
the damages paid by the respondent-assessee under 
Sec.14-B of the Employees’ Provident Funds and 
Miscellaneous Provisions Act, 1952, was an allow- 
able deduction under Sec.37(1) of the Income Tax 
Act and (ii) whether the interest paid under the 
BST Act, for delayed payment ofsales tax thereun- 
der, was an allowable deduction under Sec.37(1) 
of the Income Tax Act. For deciding question, (i), ° 
the Division Bench referred to the view of A.P.Sen, 
J. of this Court found in a passage of his concur- 
ring judgment in Organo Chemical Industries v. 
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Union of India, ALR. 1979 S.C. 1803: 1979 Lab.LC. 
1281: (1979)55 F.J.R. 283: (1979)2 Lab.L.N. 353: 
(1979)2 Lab.LJ. 416: 29 Fac.L.R. 309: (1979)4 
~S.C.C. 573, on the expression ‘damages’ occurring 
in Sec.14-B of Central Act of 1952, which reads 
thus: 
“The expression ‘damages’ occurring in Sec.14- 
B is, in substance, a penalty imposed on the 
employer for the breach of the statutory obli- 
gation. The object of imposition of penalty 
under Sec.14-B is not merely ‘to provide com- 
pensation for the employees’. Weare clearly of 
the opinion that the imposition of damages 
under Sec.14-B serves both the purposes. It is 
meant to penalise defaulting employers as also 
to provide reparation for the amount of loss 
suffered by the employees. It is not only a 
warning toemployers in general not to commit 
a breach of the statutory requirements of Sec.6, 
but at the same time it is meant to provide 
compensation or redress to the beneficiaries, 
Le., to recompense the employees for the loss 
Sustained by them. There is nothing in the 
section to show that the damages must bear 
relationship to the loss which is caused to the 
beneficiaries under the Scheme. The word 
‘damages’ in Sec.14-B is related to the word 
‘default’. The words used in Sec.14-B are 
‘default in the payment of contribution’ and, 
therefore, the word ‘default’ must be construed 
in the light of Para.38 of the scheme which 
provides that the payment of contribution has 
got to be made by the 15th of the following 
month and, therefore, the word ‘default’ in 
Sec.14-B must mean ‘failure in performance or 
‘failure to act’. At the same time, the imposi- 
tion.of damages under Sec.14-B is to provide 
reparation for the amount of loss suffered by 
the employees.” 
7. The Division Bench, having regard to the said 
view of the expression ‘damages’ occurring in Sec.14- 
BofProvident Fund Act, found that such damages 
paid hy the concerned assessee-respondent could 
nol have been treated by the Tribunal as purely 
compensatory. While recording such finding, the 
real distinction that exists between an impost which 
is compensatory and an impost which is a penalty, 
is pointed out, thus: 
“The question whether any such impost is in 
7 essence compensatory or is by way of penalty 
will have to be decided having regard to the 
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relevant provisions of the law under which itis 
imposed and the circumstances under which it 
has been imposed. The mere nomenclature as 
interest, penalty or damages in the Act may not 
be conclusive for the purpose of ailowing it as 
a deduction under the Income Tax Act. Simi- 
larly, the circumstance that a fixed rate of 
interest has to be paid also may not be conclu- 
sive. Sec.14-B of the Act provides for levy of 
damages for delayed payment as a percentage 
of the amount due to a prescribed maximum. 
Such a determination is to be done by the 
appropriate authority after giving an opportu- 
nity to the employer. Thus, the levy will be by 
a speaking order of the authority fixing quan- 
tum of damages. As held by the Supreme Court, 
the said amount comprises both an element of 
penal levy as well as compensatory payment. It 
will be for the authority under the Income Tax 
Act to decide with reference to the provisions 
of the Employees’ Provident Funds Act and 
the reasons given in the order imposing and 
quantifying the damages to determine what 
proportion should be treated as penal and 
what proportion as compensatory. The entire 
sum can neither be considered as mere penalty 
nor as mere interest.” 
8 Then, dealing with question, (ii) relating to 
interest paid by the concerned respondent-assessee 
under the BST Act which the tribunal had treated 
as an allowable deduction under Sec.37(1) of the 
I.T.Act, the Division Bench considered the rele- 
vant provisions of the BST Act bearing on the 
question and held, thus; 
“From a reading of the aforesaid provision and 
in the background of the various sections 
mentioned above, it cannot be said that the 
levy under Sec.36(3), though called a penalty, 
is merely compensatory or in the shape of 
interest for delayed payment or penal in char- 
acter. The Act does not provide for automatic 
payment of interest due to delay in payment. 
The levy under Sub-sec.(3) of Sec.36 is to be 
made after giving notice to the dealer and after 
recording reasons for it where the tax has not 
been paid within the time contemplated for 
payment by the Act. The Commissioner has 
also the power to remit the whole or any part 
of the interest calculated in the manner men- 
tioned in it which can be only on relevant 
grounds. Sub-sec.(5) of Sec.36, which is 
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extracted above, indicates that after the levy of 
this amount under Sub-sec.(3), immunity is 
granted from prosecution on the same facts. 
These indicate that the imposition, though 
called a penalty, is acomposite one comprising 
botha penalty and acompensation for delayed 
payment. The Tribunal, therefore, was not right 
in treating the entire payment as merely inter- 
est for delayed payment. As already indicated 
while discussing question No.(i), the nomen- 
clature of the levy as interest, damages or 
penalty may not be conclusive.” 
9. The decision of this Court, in Mahalakshmi 
Sugar Mills Company v. Commissioner of Income- 
tax, Delhi, (1980)123 I.T.R. 429 and the decision of 
the Division Bench of the Andhra Pradesh High 
Court in Commissioner of Income-tax v. Hydera- 
bad Allwyn Metal Works Limited, (1988)172 .T.R. 
113 with the views of which we are in complete 
agreement, are, in our opinion, decisions which 
settle the law on the question as to when an 
amount paid by an assessee as interest or damages 
or penalty could. be regarded as compensatory 
(reparatory) in character as would entitle such 
assessee to claim it as an allowable expenditure 
under Sec.37(1) of the Income Tax Act. Therefore, 
whenever any statutory impost paid by an assessee 
by way of damages or penalty or interest, is claimed 
as an allowable expenditure under Sec.37(1) of 
the Income Tax Act, the assessing authority is 
required to examine the scheme of the provisions 
of the relevant statute providing for payment of 
such impost notwithstanding the nomenclature of 
thc impost as given by the statute, to find whether 
it is compensatory or penal, in nature. Theauthor- 
ity has to allow deduction under Sec.37(1) of the 
Income Tax Act, wherever such examination 
reveals the concerned impost to be purely com- 
pensatory in nature. Wherever such impost is 


found to be ofacomposite nature, thatis, partlyof ~ 


compensatory nature and partly of penal nature, 
the authorities are obligated to bifurcate the two 
components of the impost and give deduction to 
that component which is compensatory in nature 
and refuse to give deduction to that component 
which is penal in nature. 

10. The facts of the case under our consideration 
disclose that the ITO and the appellate authori- 
ties have refused to allow the claims made by the 
assessee under Sec.37(1) of the LT.Act, without 
any examination of the scheme of the provisions of 
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the BST Act, to find whether impost of the interest 
paid by the assessee for delayed payment of sales 
tax was compensatory in nature as would entitle it 
for deduction under Sec.37(1) of the I.T.Act. The 
same is the position as regards the impost ‘of 
damages paid by the assessee under the ESI Act 
for delayed payment of contribution thereunder. 
Hence, we consider it necessary to remit the ques- 
tion to the concerned tribunal for deciding the 
assessee’s claims for deduction of interest and 
damages under Sec.37(1) of the I-T.Act. First 
question is answered accordingly. 

11. Second question: Miscellaneous expenses.claimed 
by the assessee as deductible expenditure allow- 
able under Sec.37(2) of the J.T.Act related to a 
sum of Rs.3,865 incurred by the Directors of the 
assessee-company for entertainment at the Din- 
ers Club and C.C.I. The ITO regarded a sum of 
Rs.1,365 out of the said sum of Rs.3,865 as permis- 
sible deduction under Sec. 37(2) of the LT-.Act, 
while he regarded the remaining sum of Rs.2,500' 
as impermissible deduction under Sec.37(2) ofthe 
LT.Act taking the view that the same was attribut- 
able to personal expenses of the Directors of the 
assessee-company. The AAC in dealing with the 
said claim for deduction in the appeal of the 
assessee filed before him, held the entire expenses 
claimed as deductible expenditure under Sec.37(2) 
of the J.T.Act could not be regarded as having 
been laid out or expended wholly and exclusively 
for the purpose ofthe business of the assessee. He, 
therefore, refused to interfere with the order of 
the ITO. made in the regard. The tribunal, which 
considered the matter in the appeal of the assessee 
before it, affirmed the view of the AAC in the 
matter. As to what portion of the miscellaneous 
expenses claimed, is a deductible entertainment 
expense of the assessee being a matter to be 
decided by the fact-finding authorities while 
assessing the relevant materials placed before them, 
no question of law could arise in that regard, par- 
ticularly, when the fact-finding authorities have 
recorded their concurrent finding on considera- 
tion of the relevant material. Hence, the question 
under consideration is devoid of merit and is 
answered against the assessee. 

12. In the result, we allow this appeal partly and 
remit the case relating to appellant-assessee’s claim 
for deduction under Sec.37(1) of the Income Tax 
Act, 1961 to Income Tax Appellate Tribunal, 
Bombay for being decided in the light of our 
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answer to the first question and decide the appeal 
of the assessee, accordingly. No costs. 


BS. ---- Appeal allowed. 
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C.A.No.1220 of 1993 6th March, 1993. 

The Excise Commissioner, Karnataka and another 
..Appellants 

V. 

V.Sreekanta ... Respondent. 


Mysore State Civil Services (Direct Recruitment to 
Class III posts) (Special) Rules (1970), Rules 3, 4 
and 6 - Person appointed to Class III post on ad hoc 
basis in 1968 - Subsequently appointed regularly on 
26.10.1971 - Seniority of such person - Determina- 
tion of - Relevant date. 

Held: The petitioner/respondent was appointed 
as a local candidate through employment exchange 
in view ofthe specific sanction of the Government 
for such ad hoc appointment. The terms of 
appointment in the context of sanction of the said 
posts by the Government clearly demonstrates 
that such appointment of the said respondent and 
other employees in 1968 was ad hoc appointment 
given to local candidates being sponsored by the 
local employment exchange. It was only on 
26.10.1971, the said respondent become eligible 
to be recruited in the said Class III post and such 
appointment or such regularisation of his ad hoc 
appointment was made possible because of the 
framing of the said Special Rules of Recruitment 
in 1970. The.submission that the respondent was 
not entitled to claim seniority from the date of his 
initial appointment as ad hoc basis, but he was 
entitled to claim seniority from the date of his 
subsequent appointment or regularisation under 
the Special Rules of Recruitment in 1970 is justi- 
fied. The said respondent was entitled to be treated 
as direct recruit properly made under the Special 
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Rules of 1970 only from 26.10.1971 and the service 
rendered by him prior to the said date was only on 
the basis ofad hoc employment not made in accor- 
dance with the rules of recruitment. /Para. 14] 
Cases referred to: 

Direct Recruit Class IT Engineering Officers Asso- 
ciation v. State of Maharashtra, (1991)3 S.C.C. 
368: 1991 Lab.I.C. 1468: (1991)2 J.F. 537: ALR. 
1990 S.C. 1607. [Para. 12] 

Masood Akhtar Khan v. State of Madhya Pradesh, 
(1990)4 S.C.C. 24. [Para. 12} 

R.N.N.Murthy, Senior Advocate, M/s.M. Veerappa 
and K.H.Nobin Singh, for Appellants. 

H.N.Salve, Senior Advocate, S. R. Bhat, Mrs.Lalit 
M.Bhat, Ms.Kiran and N.R.Nath, for Respondent. 
The Judgment of the Court was delivered by 
G.N.Ray, J.: Leave granted. 

2. The special leave petition is directed against the 
judgment dated June 13, 1990 in W.A.No.2927 of 
1986 passed by the Division Bench of Karnataka 
High Court reversing the judgment dated August 
8, 1986 passed by the learned single Bench of the 
said High Court in W.P.No.6645 of 1982. The 
parties to the special leave application have filed 
their respective counter-affidavit and affidavit of 
rejoinder and have also made their: respective 
submissions at the nearing of the matter. For the 
purpose of appreciating the respective conten- 
tions of the parties to the special leave petition, 
relevant facts may be indicated as hereunder. 

3. The respondent V.Sreekanta was appointed as 
an Inspector of Excise (Junior) on January 17, 
1968 vide O.M.No.ADM EST 1 1312/67, dated 
11.1.1968 along with 37 other persons. It has been 
indicated in thesaid letter ofappointment that the 
candidates sponsored by different employment 
exchanges to the State were appointed as Excise 
Inspector and posted to the places noted against 
each of them subject to the conditions noted in the 
said letter of appointment. It was specifically stated 
in the said appointment letter that the appoint- 
ments were made on purely temporary basis and 
the services were liable to be terminated at any 
time without notice. All the candidates including 
the said Sri Sreekanta were required to give a 
declaration before joining the service to the effect: 
“I understand that my employment (Excise 
Inspector) is purely temporary and my services 
may be dispensed with at any time without any 
reason being assigned therefor and I accept the 
employment on this basis.” The services of the 
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said respondent Sri Sreekanta and similarly 
appointed other persons were regularised vide 
Order No. ADM EST 1 215/21-72, dated October 
26, 1971 under the Mysore State Civil Services 
(Direct Recruitment to Class HI Posts) (Special) 
Rules, 1970. It was specifically mentioned in the 
said order of regularisation/appointment of the 
employees including the said Sri Sreekanta that 
the services of the said employees being local can- 
didates were regularised in the cadre of Inspectors 
of Excise. The specific term of regularisation/ 
appointment is to the following effect: 
“The following local candidates who were 
appointed as Inspectors of Excise are found 
eligible for appointment to the posts (ie. 
Inspectors of Excise), under Rule 3 of the 
Mysore State Civil Services (Direct Recruit- 
ment to Class III Posts) (Special) Rules, 1970. 
They are hereby appointed temporarily as 
Inspectors of Excise in the pay scales of Rs.160- 
350 with effect from the date of this order and 
are placed on probation for a period of 2 years 
from the said date.” 
It was also indicated that in the said order of 
appointment that “the seniority of the candidates 
in question shall be governed by provisions of 
Rule 6 of the Mysore State Civil Services (Direct 
Recruitment to Class III Posts) (Special) Rules, 
1970. 
4. In the Karnataka State Civil Services (Direct 
Recruit to Class III Posts) (Special) Rules, 1970 
framed under Art.309 of the Constitution ‘local 
candidate’ has been defined as follows: 
“Local candidate” means any person appointed 
to any of the categories of Class HI posts by an 
appointing authority by direct recruitment 
otherwise than in accordance with Rule 4 of 
the Karnataka State Civil Services (General 
Recruitment) Rules, 1957, or the special rules 
of recruitment applicable to such category of 
Class III posts, but does not include any per- 
son:-- 
(i) Selected by the Karnataka Public Service 
Commission and appointed to an assumed 
charge ofsuch post in pursuance ofsuth selec- 
tion; or 
(ii) appointed temporarily fora fixed period or 
for any item, of work; or 
(iii) whose services have been terminated due 
to resignation or an enquiry under the Karna- 
taka Civil Services (Classification, Control and 
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Appeal) Rules, 1957. 
Rule 3 of the said Rules deals with Recruit- 
ment. It has been provided for in Rule 3 that 
direct recruitment to Class III posts in the 
State Civil Services shall, notwithstanding 
anything contained in any rules relating to 
recruitment to any of the categories of Class III 
posts issued under the proviso 10 Art.309 of 
the Constitution of India, be made by the 
authority concerned by appointing local can- 
didates who were not disqualified for appoint- 
ment under the Karnataka State Civil Services 
(General Recruitment) Rules, 1957 on the 
date of theirappointment as Local Candidates 
and who possesses the qualifications specified 
in Sub-rule (2). Sub-rule (2) is to the following 
effect: 
(2) For purposes of Sub-rule (1) the candidate 
must be a person,-- 
(i) who on the date of his appointment to the 
Class III posts referred to in item (ii), 
(a) was within the age limit prescribed for 
recruitment to such post by the Rules of 
recruitment applicable to such posts, and where 
no such rules have been made by the Karna- 
taka State Civil Services (General Recruit- 
ment) Rules, 1957. 
(b) possessed the minimum academic qualifi- 
cation prescribed by the special rules of 
recruitment applicable for recruitment tosuch . 
posts, and 
(ii) who is or had been appointed on or after 
the 1st January, 1965 as a local candidate to a 
Class III post and has or had put in a continu- 
ous service of not less than oneyear at any time 
prior to 1st October, 1970. 
Rule 4 of the said Rules dealing with manner of 
recruitment provides that in every department 
appointment to vacancies in categories of Class II 
posts remaining after appointment of candidates 
selected by Karnataka PublicService Commission 
and after providing for appointment under Kar- 
nataka State Civil Service (Recruitment of Local 
Candidates to Class II posts) Rules, 1966 shall be 
made by appointing local candidates under the 
said Special Rules of 1970 who were in service on 
the date of commencement of the said Rules of 
1970 and who possessed qualifications as men- 
tioned in Rule 3 of the said Rules of 1970. 
5.Rule6 of thesaid Special Rules of 1970 provides 
as follows: 
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“Service for purpose of seniority: The service 
rendered by a candidate on or after the date of 
His appointment to any category of post in a 
department under Rule 4 shall count for pur- 
pose of determination of seniority of such 
person with reference to persons who are 
appointed to such category of posts in such 
Department. 
The department prepared a provisional sen- 
iority list of the Inspector of Excise (Junior) 
and the seniority of Sri V.Sreekanta was counted 
from 26.10.1971 namely from the date of regu- 
larisation/appointment of the said employee 
under the said Service Rules of 1970 and not 
from his initial appointment on 17.1.1968. As 
despite objection, the final list of seniority was 
published on the basis under which provi- 
sional list was published, the said Sri V.Sreekanta 
moved a writ petition in the Karnataka High 
Court in W.P.No.6662 of 1979. 
6. The writ petition was disposed of by the Karna- 
taka High Court by directing that the seniority list 
should be published afresh after considering the 
claim of Sri V.Sreekanta that his seniority should 
be counted from 17.1.1968 and not from 26.10.1971. 
After the disposal of the said writ petition, the 
provisional list was again published by counting 
the service of the said Sri V.Sreckanta with effect 
from 26.10.1971. The writ petitioner Sri V.Sreekanta 
then moved another writ petition in question namely 
W.P.No.6645 of 1982 before the Karnataka High 
Court challenging the preparation of provisional 
list by counting his service from 26.10.1971. 
7. The writ petitioner Sri V.Sreekanta contended 
that be being initially appointed as Excise Inspec- 
tor (Junior) in 1968 and subsequently regularised 
in October, 1971 his seniority should be counted 
only from the date of initial appointment-in 1968 
and not from the date of regularisation and that in 
any event, in view of allowing his claim ofseniority 
by quashing the seniority list and directing the 
respondent to prepare the seniority list afresh 
after taking into consideration the claim of the 
writ petitioner in the said earlier writ petition, the 
concemed authorities were not entitled to count 
the seniority of writ petitioner again on the basis 
of appointment on 26.10.1971. The learned single 
Bench by the judgment dated August 7, 1986 
dismissed the writ petition by holding inter alia 
tha the writ petitioner did not produce the rele- 
vant orders namely the order of appointment made 
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on 17.1.1968 nor the order regularising hiş service 
on 26.10.1971 and the writ petitioner having been 
appointed as a local candidate on 17.1.1968, as per 
Rule 1-A of Karnataka Government Servants 
(Seniority) Rules, 1957, the said seniority rules 
were not applicable to a local candidate so long he 
continued as local candidate. The proviso to the 
said Rule 1-A provided that where appointment 
was treated as regularised from any date, the sen- 
iority in the service of such person would be deter- 
mined in accordance with the Rules as.if he had 
been appointed regularly as per the Rules of 
recruitment to the post held by him. Hence, the 
seniority of the writ petitioner was to be counted 
from 26.10.1971 and not otherwise. 

& The writ petitioner thereafter preferred an appeal 
before the Division Bench of the Karnataka High 
Court. The Division Bench allowed the appeal 
and set aside the judgment of the learned single 
Bench byits judgment dated June 13, 1990. Unfor- 
tunately, the judgment in appeal by the Division 
Bench is very cryptic and does not contain any 
reasoning for the conclusion made by the Division 
Bench that “irrespective of the irregularity in the 
original appointment, where the appellant was a 
local candidate and nota regular appointee, inas- 
much as he was appointed in the year 1968, for the 
purpose of seniority that date alone is material.” 
The Division Bench directed that seniority of the 
appellant should be reckoned from the date of 
initial appointment. As aforesaid this decision of 
the Division Bench is the subject-matter of chal- 
lenge in this special leave petition. 

9. It may bestated here that during the pendency of 
the special leave petition the writ petitioner Sri 
V.Sreekanta and a number of other employees 
who were regularised/appointed under the said 
Service Rules of 1970 with effect from 26.10.1971 
moved several applications before the Karnataka 
Administrative Tribunal praying for directing the 
concerned authorities being respondents in the 
applications, to count the services of the said 
applicants rendered as local candidates for the 
purpose of their seniority in the cadre. Sri 
V.Sreekanta was applicant in Application No.4795 
of 1990. The Administrative Tribunal disposed of 
the application of the applicant Sri V.Sreekanta 
by holding that for the self-same relief no fresh 
application could be moved before the Adminis- 
trative Tribunal and if the said applicant was 
aggrieved on account of non-implication of the 
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judgment rendered in his appeal by the Division 
Bench of Karnataka High Court, he could move a 
contempt application before the High Court. All 
other applications by different applicants were 
rejected by the Karnataka Administrative Tribu- 
nal by holding inter alia that they being local 
candidates, the seniority is to be counted only 
from the date of regularisation. 
10. Mr.Narasimha Moorthy, learned counsel 
appearing for the appellants has submitted that 
the writ petitioner/respondent had never been 
appointed on a regular basis and such appoint- 
ment of the respondent was made only as a stop- 
gap-measure onan ad hoc basis without following 
the regular procedure for direct recruitment to 
the Class II posts. He has drawn our attention to 
the Government decision being Order No.HD 
154 EDC 67, dated August 31, 1967 by which Gov- 
ernment sanctioned 57 posts of Excise Inspector 
(Junior) on consideration of the proposals made 
by the Excise Commissioner. It was specifically 
mentioned in the said order: 
“in the meanwhile, as the posts are to be filled 
up forthwith, the Excise Commissioner is 
requested to take action to make in charge ar- 
rangements as far as possible and to fill up the 
released and other vacancies by local candi- 
dates through Employment Exchange and at 
thesame time, to take action to fill up the posts 
through the Public Service Commission for 
replacing the local candidates.” [Emphasis sup- 
plied] 
11. In the appointment letter by which the said writ 
petitioner/respondent and 37 other persons were 
appointed on January 11, 1968, the aforesaid 
Government Order No. HD EDC 67, dated 
August 31, 1967 was mentioned. 
12. Mr.Narasimha Moorthy, has submitted that as 
for the respondent Sri V.Sreekanta, the letter of 
appointment read with the sanction of the Gov- 
ernment as contained in G.O.No. HD 154 EDC, 
dated August 31, 1967, clearly demonstrates that 
the said respondent was given appointment through 
Employment Exchange asa local candidate by way 
of a stop-gap-measure and in their letter of 
appointment it was specifically mentioned that 
such service was basically temporary and liable to 
be terminated without assigning any reason what- 
soever. Mr.Narasimha Moorthy has also contended 
that under the existing rules of recruitment, the 
said respondent could not have been appointed by 
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the Excise Commissioner even though the said 

respondent had requisite qualification for being 

considered for appointment either by the Public 

Service Commission of Karnataka or in accor- 

dance with the Rules of Recruitment for thé said 

Class III Posts. Mr.Narasimha Moorthy has sub- 

mitted that the cases of the said respondent and 

other similarly circumstance employees were 

favourably considered by the Government and in 

order to give them appointment in accordance 

with the Rules, the said special recruitment Rules. - 
of 1970 were framed under Art.309 of the Consti- 
tution of India. Admittedly, under the said special 
recruitment Rules of 1970, the said respondent 
and similarly circumstanced other employees were 
appointed and/or regularised. He then submitted 
that the said Class III posts were required to be 
filled up by way of direct recruitment and so long 
thesaid special recruitment Rules of 1970 had not 
been framed, it was not possible to regularise the 
said respondent and other employees and/or to 
appoint them in accordance with the Rules. Though 
factually the services of the said respondent and 
other regular employees under said special 
recruitment Rules of 1970 were regularised in law, 
the said respondent and other employees were 
deemed to have been directly recruited to the said 
posts and precisely for the said reason, in the letter 
of appointment it was mentioned that they had 
been directly appointed to the said posts with 
effect from October 26, 1971 and they should 
remain on probation for two years from the dateof 
such appointment. Mr.Narasimha Moorthy has 
submitied that in the facts and circumstances of 
the case, the previous employment of the said 
respondent being purely ad hoc appointment toa 
local candidate, the respondent was notentitled to 
count his ad hoc appointment for the purpose of 
seniority in the cadre. Although, the respondent 
in the said earlier proceedings before the High 
Court of Karnataka had challenged the seniority 
list published by the Administration on the ground 
that his seniority should have been reckoned from 
the date of initial appointment in 1968 and not 
from the subsequent regularisation of appoint- 
ment on October 26, 1971, the Karnataka High 
Court did not make any such finding in favour of 
thesaid respondent, but only directed the authori- 
ties to publish the seniority list after considering 
the said claim of the respondent. Since such claim 
could not be entertained as legal and valid, such 
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claim was not accepted by the Administration and 
the seniority listwas published afresh by counting 
the service of the respondent and similarly cir- 
cumstanced employees from the date of their sub- 
sequent employment in accordance with the Rules 
of Recruitment. Mr.Narasimha Moorthy has sub- 
mitted that the Karnataka Government Servants 
(Seniority) Rules, 1957 do not support the con- 
tention of the respondents. He has submitted that 
Rule 1-A of the said seniority Rules provides that 
thesaid Rules would not be applicable to the local 
candidates who may be serving in any cadre. Pro- 
viso to the said Rule 1-A indicates that where the 
local candidate’s appointment is treated as regu- 
larised from any date, his seniority in the services 
shall be determined in accordance with the Rules 
as if he had been appointed regularly as per the 
rules ofrecruitment to the post held by him on that 
day. Mr.Narasimha Moorthy has also drawn our 
attention to Rule 6 of the said Special Rules of 
Recruitment of 1970 and the said Rule 6 deals 
with the seniority of the employees appointed 
under the said Rules. Under the provisions of 
Rule 6 the services rendered by candidate on or 
after the date of his appointment to any category 
of post ofa department under Rule 4, shall count 
for purposes of seniority of such person with a 
reference to persons who are appointed to thesaid 
category of such department. Mr.Narasimha 
Moorthy has also drawn the attention of this Court 
to the decisions of this Court made in the Direct 
Recruit Class I Engineering Officers Association v. 
State of Mahrashtra, (1991)3 S.C.C. 368: 1991 
Lab.I.C. 1468: (1991)2 J.T. 537: ALR. 1990 S.C. 
1607 and Masood Akhtar Khan v. State of Madhya 
Pradesh, (1990)4 S.C.C. 24. The Constitution Bench 
in Engineering Officers’ Association’s case has 
held that where the initial appointment is only ad 
hoc and not according to rules and made as a stop- 
gap arrangements, the officiation in such post 
cannot be taken into account for considering the 
seniority. In the subsequent decision in Masood 
Akhtar Khan v. State of Madhya Pradesh, (1990)4 
S.C.C. 24 case, the said decision in Engineering 
Officers Association’s case, (1991)3 S.C.C. 368: 
199] Lab.I.C. 1468: (1991)2 J.T. 537: A.LR. 1990 
S.C. 1607 was referred to and it has been held by 
this Court that the decision of this Court 
unequivocally made it clear that if the initial 
appointment is not according to the Rules, 
subsequent regularisation of service does not entitle 
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an employee to the benefit of intervening service 
for seniority. It has been contended by Mr.Narasimha 
Moorthy that in view of such decisions of this 
Court and in view of the fact that the respondent 
was given appointment not in accordancewith the 
existing Rules but only as a stop-gap-measure on 
ad hoc basis as local candidate, the service ren- 
dered by the said respondent as local candidate 
prior to his appointment or regularisation accord- 
ing to the said special rules of recruitment in 1970 
cannot be taken into consideration for the pur- 
pose of fixing his seniority in the cadre. He has 
submitted that the learned single Judge disal- 
lowed the contention of the respondent on very 
cogent reasons and no exception should be made 
to such decision of the learned single Bench. 
Mr.Narasimha Moorthy has submitted that 
unfortunately the Division Bench has not referred 
to the real question involved in the matter and 
without considering the reasonings indicated in 
the decision of the learned single Judge and also 
the correct legal position as laid down by this 
Court has come to the conclusion that irrespective 
of the fact that the respondent was a local candi- 
date, his seniority should be fixed from the date of 
his initial appointment and not from the date of 
regularisation. Mr.Narasimha Moorthy has sub- 
mitted that such view is contrary to the service 
rules and also contrary to the decisions of this 
Court referred to hereinbefore. He has, therefore, 
submitted that the decision of the Division Bench 
of the Karnataka High Court should be set aside 
and the writ petition of the respondent should be 
dismissed. 

13. Mr.Harish Salve, learned counsel appearing 
for the respondent Sri V.Sreekanta, has submitted 
that the decisions of this Court as referred to 
hereinbefore are not applicable to the facts and 
circumstances of the case. Inall the said decisions, 
it has been held that in the case of ad hoc appoint- 
ment, seniority should not be counted for the 
period of such ad hoc appointment. He has sub- 
mitted that in the instant case, it should not be 
construed that the respondent was given anadhoc 
appointment. The respondent was recruited through 
Employment Exchange and admittedly, the 
respondent had requisite qualifications making 
zim eligible to be directly recruited under the 
existing rules of recruitment. He has further sub- 
mitted that the respondent was intended to be 
absorbed which may be evident from the fact that 
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in the letter of appointment it was indicated that 
the registration with the Employment Exchange 
was to be cancelled on being given appointment to 
the concerned employees. Since the respondent 
and some other employees were given temporary 
appointment without following existing recruit- 
ment rules, the Government in its anxiety to do 
justice to the respondent and other employees 
framed the said special rules of recruitment in 
1970 and regularised their services. In such circum- 
stances, the irregular appointment being subse- 
quently regularised, the respondent and similarly 
circumstanced other employees were entitled to 
get the benefit of the continuity in service from the 
date of initial appointment for the purpose of 
reckoning the seniority. He has also submitted 
that it will be unfair and unjust to deny the senior- 
ity to thesaid respondent when admittedly, he had 
all the requisite qualifications of being directly 
recruited in 1968 and he had been rendering use- 
fulservice in the cadre. He, therefore, submits that 
under the ratio in the Engineering Officers’ Asso- 
ciation’s case and Masood Akhtar Khan’s case, the 
respondent is‘entitled to claim seniority from the 
date of initial appointment and the Division Bench 
was justified in holding that it was immaterial if 
the respondent had been appointed as local candi- 
date through local Employment Exchange with- 
out following the rules of recruitment then in 
force, He has, therefore, submitted that no inter- 
ference is called for against the decision of the 
Division Bench of the Karnataka High Court and 
the appeal should be dismissed with costs. 

14. After giving our anxious consideration to the 
respective contentions of the parties it appears to 
us that the writ petitioner/respondent, Sri 
Y.Sreekanta was appointed as a local candidate 
through Employment Exchange in view of the 
specific sanction of the Government for such ad 
hoc appointment. The terms of appointment in 
the context of sanction of the said posts by the 
Government, in our view, clearly demonstrate 
that such appointment of the said respondent and 
other employees in 1968 was ad hoc appointment 
given to local candidates being sponsored by the 
local Employment Exchange. It was only on Octo- 
ber 26, 1971, the said respondent became eligible 
to be recruited in the said Class IH post and such 
appointment/or regularisation of his ad hoc 
appointment was made possible because of the 
framing of the said special rules of recruitment in 
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1970. In our view, Mr.Narasimha Moorthy is jus- 
tified in his submission that the respondent was 
not entitled to claim seniority from the date ofhis 
initial appointment on ad hoc basis, but he was 
only entitled to claim seniority from the date of his 
subsequent appointment or regularisation under 
thespecial rules of recruitment in 1970, It appears 
to us that under Rule 3 of the said special rules of 
recruitment of 1970, the respondent, having pos- 
sessed the minimum qualifications prescribed by 
the said special rules of recruitment for recruit- 
ment to Class III Posts and the said respondent 
having been appointed 'on or after January 1, 1965 
as a local candidate to a Class III post and having 
put in a continuous service of one year prior to 
October 1, 1970, was eligible to be appointed 
under the said special rules of recruitment and the 
respondent was given such appointment with 
effect from October 26, 1971 under the said spe- 
cial rules of recruitment of 1970. The said respon- 
dent was entitled to be treated as direct recruit 
properly made under the said special rules of 1970 
only from October 26, 1971 and the service ren- 
dered by him prior to the said date was only on the 
basis of ad hoc employment not made in accor- 
dance with the rules of recruitment. In the afore- 
said circumstances, the decision of the Division 
Bench of the Karnataka High Court appears to be 
clearly erroneous and we have no hesitation in 
setting aside the same. Learned single Bench of 
the Karnataka High Court, in our view, has rightly 
dismissed the writ petition and we affirm the said 
decision. The appeal is accordingly allowed with- 
out any order as to costs. 


BS. ---- Appeal allowed. 
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IN THE SUPREME COURT OF INDIA. 


Present: N.M. Kasliwal and N. Venkatachala, JJ. 


Interlocutory Application No.1990 (in S.L.P. (Civil) 


No.4925 of 1977) 24th March, 1993. 
M/s.Devidayal Rolling Mills ...Appellant 
v. 
Prakash Chimanlal Parikh and others 

... Respondents. 


Constitution of India (1950), Arts.136 and 142 - 
Civil Procedure Code (V of 1908), Sec.47 - Question 
Of title in respect of immovable property raised for 
the first time before Supreme Court by way of an 
interim application in a aismissed Special Leave 
Petition - If can be entertained and decided by the 
court - Matter entertained under concession and 
order passed - Order, if binding or operative as res 
judicata or otherwise. 

This Court cannot entertain and decide the ques- 
tion of title in respect of an immovable property 
raised for the first time before this Court by way of 
an interim application in a dismissed Special Leave 
Petition. This interlocutory application filed by 
the applicant company on 23.1.1990 in the dis- 
missed Special Leave Petition was totally miscon- 
ceived and there was no provision under which the 
same could have been entertained by this Court. 
There is no question of any acquiescence, Waiver 
or estoppel against a party where the error is 
committed by the Court itself. The order dated 
2.4.1990 did not decide any issue finally nor can it 
be considered as binding or operative as res judi- 
cata or Otherwise. [Paras. 20, 21 & 23] 
Cases referred to: 

Union Carbide Corporation and others v. Union of 
India and others, (1991)4 S.C.C. 584. [Para. 10] 
Satyadhyan Ghosal and others v. Smt.Deorajin Debi 
and another, (1960)3 S.C.R. 590. [Para. 12] 
Y.B.Patil and others v. Y.L.Patil, (1977)1 S.C.R. 
320. [Para. 12] 

Arjun Singh v. Mohindra Kumar and others, (1964)5 
S.CR. 947. [Para. 22] 

The Judgment of the Court was delivered by 
Kasliwal, J.: A plot of land measuring 2000 sq.yds. 
situated at Syani Road, Bombay is the subject 
maiter of this litigation. One part of the case is 
that the above property belonged to Chimanlal 
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D.Parikh. He executed a will on 20.10.1952 in 
favour of his minor sons Prakash Chimanalal Parikh 
and Pankaj Chimanlal Parikh (hereinafter referred 
to as respondent Nos.1 and 2). Chimanlal D.Parikh 
died on 5.12.1952. Devidayal Rolling and Refiner- 
ies Pvt. Ltd. (hereinafter referred toas respondent 
No.3) was in occupation of the said property as a 
tenant. Smt Mayadevi, widow of Chimanlal D.Parikh 
and executors named in the will dated 20th Octo- 
ber, 1952 acting on behalf of respondent Nos.1 
and 2 filed a Suit No.344 of 1958 for eviction 
against respondent No.3 in the Bombay High 
Court. On 31.10.1961 a consent decree for evic- 
tion was passed in the above suit with the condi- 
tion that the decree shall not be executed for a 
period of 12 years ie. upto 31.10.1973. The 
respondent Nos.1 and 2 in order to execute the 
said decree submitted an application under O.21, 
Rule 16 and O.21, Rule 22, C.P.C. in the Bombay 
High Court. The said applications were allowed 
and respondent Nos.1 and 2 were substituted as 
decree-holders by an order of the High Court 
dated 10.12.1973. M&.Devidayal Rolling Mills (here- 
inafter referred to as “the petitioners”) appeared 
in the execution proceedings and contended that 
they had purchased the business along with inter- 
est in the disputed property from Devidayal Roll- 
ing and Refineries Private Limited, the respon- 
dent No.3. The petitioners also filed a declaratory 
Suit in January, 1974 in the Small Causes Courtat 
Bombay for being declared as tenants in the above 
property. The petitioners also filed an interlocu- 
tory application for restraining the respondent 
Nos.1 and 2 from executing the decree for evic- 
tion. The respondent Nos.1 and 2 denied any 
tenancy having been created in favour of the peti- 
tioners. The Small Causes Court rejected the grant 
ofany injunction in favour of the petitioners and 
a revision filed against the said order was also 
dismissed by the High Court. The petitioners then 
filed a S.L.P.No.4925 of 1977 in this Court, after 
the disposal of which, the present interim applica- 
tion No.1 has been filed. 

2 A Bench of three Judges of this Court on 
13.12.1977 dismissed the Special Leave Petition 
but respondent Nos.1 and 2 agreed not to execute 
the decree before 1st January, 1980 on an usual 
undertaking to be given by the petitioners as well 
as respondent No.3. The order dated 13.12.1977 
having an important bearing in the case is repro- 
duced as under: 
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Upon hearing counsel, the Court passed the 
following 
ORDER: “Special Leave Pefition is dismissed. 
However, Respondents 1 and 2 agree not to 
execute the decree before the ist of January, 
1980, on the undertaking given by Mr.Nariman 
on behalf of the petitioners and respondent 
No.3 that the petitioners and respondent No.3 
shall hand over vacant and peaceful possession 
of the premises to respondents 1 and 2 on or 
before the said date. The petitioners and 
respondent 3 further undertake that they will 
not raise any contention hereafter that they 
were or are in possession of the premises 
either as licensee or tenants of respondents 1 
and 2 under the unamended or the amended 
Rent Act. Arrears of compensation according 
to the consent decree shall be paid within four 
weeks from today and further compensation 
shall be paid before the 10th of every month at 
the rate of Rs.4,000 per month. Allother terms 
of the consent decree will remain. The peti- 
tioner and respondent No.3 shall file through 
their Managing Director an affidavit in terms 
of this order, within two weeks”. 
3. In pursuance to the above order, undertakings 
were filed on 15.12.1977. Subsequently an appli- 
cation C.M.P.No.18403 of 1978 was submitted on 
8.8.1978 to the effect that after the filing of the 
undertakings the petitioners and respondent No.3 
had handed over peaceful and vacant possession 
of the premises to respondent Nos.1 and 20n 25th 
June, 1978. It was further submitted that on 25th 
June, 1978 itselfa fresh tenancy had been granted 
by respondent Nos.1 and 2 in favour of the peti- 
tioners. A copy of the agreement granting fresh 
tenancy was also filed along with the application. 
The above application was filed in view of the 
fresh agreement of tenancy warranting the obtain- 
ing of discharge of the undertakings filed before 
this Court. The following prayer was made in the 
said application: 
(a) That it may be declared and recorded that 
the petitioners and respondent No.3 have duly 
complied with the order of this Hon’ble Court 
dated 13th December, 1977, Ex.’A’ hereto and 
the undertakings recorded in the said order as 
well as the undertakings given by Kewal Kishan 
Agarwal and Bankey Kishan Agarwal in their 
affidavits dated 15th December, 1977; 
(b) That the petitioners, respondent No.3, the 
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said Kewal Kishan Agarwal and the said Bankey 
Kishan Agarwal berelieved on their respective 
undertaking given by them to this Hon’ble 
Court and recorded in the said order dated 
13th December, 1977 Ex.’A’ hereto and the 
said affidavits of Kewal Kishan Agarwal and 
Bankey Kishan Agarwal dated 15th Decem- 
ber, 1977 and 
(c) for such further and other reliefs as the 
nature and circumstances of the case may 
require for which act of kindness as the peti- 
tioners have in duty bound shall ever pray. 
The above application came up for consideration 
on 11.12.1978 and was disposed of by the following 
order: 
Upon hearing counsel, the Court passed the 
following 
ORDER: “The other side has no objection. 
Order made as prayed for”. 
This concludes one part of the case. 
4. Second part of the case is that after a lapse of 
nearly 12 years of disposal of the Special Leave 
Petition the above I.A.No.1 of 1990 has been filed 
on 23.1.1990 by one Jugal Kishore Gupta and for 
convenience we shall hereinafter mention this 
application as having been filed by “the applicant 
company”. It has been submitted on behalf of the 
applicant company that originally Chimanlal 
D.Parikh was the sole proprietor of a firm 
M/s.Jayant Metal Manufacturing. Company (in 
short JMMC’). On 21.11.1952 the said Chimanlal 
D.Parikh converted it into a partnership firm of 
himself and his wife Mayadevi. r 
5. Chimanlal D.Parikh died on 5.12.1952. On 
22.10.1963 a deed of partnership was made 
between Mayadevi and her sons, respondents Nos.1 
and 2. The business of JMMC was taken over and 
continued by this partnership firm. On 7.12.1966 
Mayadevi retired from the above partnership firm 
and respondent Nos.1 and 2 alone continued as 
partners. On 13.12.1971 a private limited com- 
pany was incorporated of which the respondent 
Nos.1 and 2 alonewere the directors. On 1.9.1973 
this private limited company also became a part- 
ner in the partnership firm of JMMC of which 
respondent Nos.1 and 2 were the only partners. By 
anagreement ofsale dated 31.7.1979 the applicant 
company purchased 100% shares of the private 
limited company ofrespondent Nos.1 and 2. After 
the aforesaid agreement Jugal Kishore Gupta on 
behalf ofthe applicant company also took over the 
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entire assets of the company of respondent Nos.1 
and 2 on 23.4.1980. It has been further submitted 
on behalf of the applicant company that the dis- 
puted property had become the property of the 
private limited company floated by respondent 
Nos.1 and 2 in 1971 and respondent Nos.1 and 2 
had no right to deal with the property in their 
individual capacity. They had no right and author- 
ity to create a fresh tenancy in favour of the peti- 
tioners on 25.6.1978 and they practised a fraud 
_ before this Hon’ble Court in obtaining the order 
dated 11.12.1978 by making a deliberate and 
intentional false misrepresentation that they were 
owners of the property in dispute and had a right 
to create fresh tenancy in favour of the petitioners 
in their individual capacity. It has been further 
submitted that the applicant company came to 
knowofthe above facts only after the Advocate for 
the applicant made inspection of papers on 20th 
January, 1990. In the above circumstances the 
applicant company has filed the I.A.No.1 and has 
made the following prayers: 
“The court may be pleased to, (a) direct that 
the applicant be impleaded as respondent No.4 
in the S.L.P.No.4925 of 1977; 
(b) order an enquiry about the fraud practised 
. by the petitioner and the respondents upon 
this Hon’ble Court and about any other point 
or points on which this Hon’ble Court deems 
fit to order an enquiry; 
(c) clarify that the undertakings given by the 
petitioner and respondent No.3 was to hand 
over the possession to respondent Nos.1 and 2 
for and on behalfof the applicant as its Direc- 
tors; 
(d) take action against the petitioner and 
respondent Nos.1 and 3 for perjury; 
(€) vacate the order dated 11th December, 
1978 inasmuch as respondent Nos.1 and 2 were 
not competent to enter into Tenancy Agree- 
ment dated 25th June, 1978 creating tenancy in 
favour of the petitioner; 
(f) direct the petitioner and respondent No.3 
to forthwith hand over vacant and peaceful 
possession of the suit premises to the appli- 
cant; and 
(g) passsuch other and further order or orders 
as this Hon’ble Court may deem fit and proper 
in the circumstances of the case” 
6. This application came up for consideration 
before this Court and the following order was 
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passed on 2.4.1990: 
“After hearing learned counsel for the parties, 
we find that in the present proceedings it is 
difficult to decide the question of title to the 
disputed property which includes an approxi- 
mate area of 2,000 sq.yds. of Plot No.581 Part 
and 5&2 Part in TPS Scheme IV, Mahim, Bombay, 
at present in the possession of M/s.Devidayal 
Rolling Mils who are claiming to be protected 
tenants under the Rent Act. Title to this prop- 
erty is being claimed by M/sJayant Metal 
Manufacturing Company Private Ltd., as well 
as by M/s.Prakash Chimanlal Parikh & Pankaj 
Chimanlal Parikh from whom M§s.Devidayal 
Rolling Mills are claiming to be tenants. Since 
this disputed question cannot be decided in the 
present procecdings we remit the issue relat- 
ing to the title to the aforesaid property to the 
High Court, Bombay with a direction that the 
question of title will be decided after giving 
opportunity to the parties concerned to file 
affidavits, discovery and leading evidence, etc. 
After hearing the parties and examining the 
witnesses the High Court will record findings 
and forward the same to this Court for further 
orders. The findings may be remitted to this 
Court within six months. After the report is 
submitted to this Court the parties are free to 
file objections, if any, within three weeks thercof. 
Thereafter the matter will be listed for further 
orders”. 
7. In compliance of the aforesaid order of this 
Court the High Court framed the following two 
issucs: 
(1) whether the property admeasuring approx. 
2,000 sq.yds. of plot No.581 (pt) & plot No.582 
(pt) of TPS IV, Mahim Division, Bombay 
belongs to Prakash Chimanlal Parikh and Pankaj 
Chimanlal Parikh? 
(2) whether M/s.Jayant Metal Manutacturing 
Co. Pvt. Ltd. are owners of the property men- 
tioned in issue No.1? 
8. The High Court after discussing the entire 
evidence, recorded the finding on issue No.1 in the 
affirmative and that of issue No.2 in the negative. 
As a result of the above findings, the High Court 
has held that the property admeasuring approxi- 
mately 2,000 sq.yds. belonged to Prakash Chimanlal 
Parikh and Pankaj Chimanlal Parikh (respondent 
Nos.1 and 2) and that M/s.JMMC pvt. Ltd. (the 
applicant company) were not the owners. The 
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High Court has sent the report dated 13-14-16- 
17.8.1991. The applicant company has filed objec- 
tionson 29.10.1991 to the findings recorded by the 
High Court and the petitioners have filed a counter 
on 23.11.1991 to the objections filed by the appli- 
cant company. 

9. Mr.Jethmalani, learned senior counsel on 
behalf of the applicant company wanted to chal- 
lenge the findings recorded by the High Court on 
the question of title of the disputed property. 
Mr.Chidambaram, learned senior counsel appear- 
ing on behalf of the petitioners raised a prelimi- 
nary objection that the present interlocutory 
application filed by the applicant company is not 
maintainable and the order passed by this Court 
on 2.4.1990 was passed under a misconception. It 
was submitted that in spite of the findings 
recorded by the High Court in their favour, he was 
raising the preliminary objection that the inter- 
locutory application filed by the applicant com- 
pany itself was not maintainable and as such the 
order passed by this Court dated 2.4.1990 as well 
as the entire proceedings taken in pursuance to 
the sdid order and the findings recorded by the 
High Court were without jurisdiction. It was fur- 
ther contended that the S.L.P.No.4925 of 1977 
had itself been dismissed by order dated 13.12.1977 
and no application could have been filed under 
any provision of law by the applicant company in 
the said Special Leave Petition after a lapse of 
more than 12 years. In view of the above prelimi- 
nary objection raised on behalf of the petitioners, 
we called upon Mr.Jethmalani to make submis- 
sions on the preliminary objection. After hearing 
learned counsel for the parties at length on the 
preliminary objection, we consider it necessary to 
decide the preliminary objection first and we are 
disposing of the same by this order. 

10. It was vehemently contended by MrJethmalani, 
learned senior counsel that such application was 
maintainable under Arts.136 and 142 of the Con- 
stitution. It was contended that in this application 
apart from the prayer for impleadment in the 
S.L.P.No.4925 of 1977 a prayer was made that the 
fraud alleged against the petitioners should also 
be enquired. It was submitted that this Hon’ble 
Court while passing the order dated 2.4.1990 had 
allowed the prayer for impleadment by implica- 
tion and the second prayer expressly when this 
Court had framed the issue of title and had 
directed the High Court to send its findings after 
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giving an opportunity to the parties to file affida- 
vits, discovery and leading evidence etc. Itwas also 
submitted that apart from the above reliefs it was 
also prayed that the order dated 11th December, 
1978 regarding the satisfaction of the decree'be 
also set aside. It was submitted that this Hon’ble 
Court has appellate powers from every decision of 
every court or tribunal and Art.142 of the Consti- 
tution gives power to this Hon’ble Court to do 
justice in any cause or matter raised even in a 
Special Leave Petition already dismissed or dis- 
posed of. Reliance is placed on the decision of this 
Hon’ble Court in Union Carbide Corporation and | 
others v. Union of India and others, (1991)4 S.C.C. 
584. It was contended that the application is cov- 
ered by Sec.47 of the Code of Civil Procedure or 
within the principles of justice underlying Sec.47, 
C.P.C. read with Art.142 of the Constitution. 

11. It was also contended that by order dated 
2.4.1990 this Hon’ble Court had granted two prayers 
made in the application. Firstly, this Hon’ble Court 
had impleaded the applicant company and had 
recorded its right of being heard in the matter and 
secondly, had decided to make an enquiry into the 
fraud complained of by the applicant company by 
directing the High Court to make a report on the 
question of title. The order dated 2.4.1990 had 
been passed after hearing the parties. It would 
cause an irreparable injury to the applicant com- 
pany in case the order dated 2.4.1990 is recalled. 
The applicant company has already been put to 
enormous costs and expenses in conducting the 
proceedings before the High Court and along and 
valuable judicial time has also been spent. It was 
submitted that the parties have already suffered a 
protracted hearing and it would be a travesty of 
justice if the parties would now be told to start 
their legal remedy from the lowest court of com-. 
petent jurisdiction. It would bring justice into 
disrepute and would prove the dictum ‘justice 
delayed is justice denied’. The order dated 2.4.1990 
is neither per incuriam nor without jurisdiction 
and the same being passed by this Hon’ble Court 
itself after fullapplication of mind and hearing the 
parties ought to be sustained. 

12. It was further contended that even after the 
passing of the order dated 2.4.1990 by this Hon’ble 
Court, the petitioners had raised the plea of cor- 
rectness of the said order dated 2.4.1990 before 
the High Court. The High Court rejected the said 
contention by a specific order dated 21,8.1990. 
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The High Court further granted an opportunity to 
the petitioners to seek a review of the order dated 
2.4.1990 from this Hon’ble Court, but the peti- 
tioners did not avail of the said opportunity and 
continued with the proceedings before the High 
Court. Under these circumstances the order dated 
2.4.1990 having become final cannot be impeached 
now in these very proceedings. It was submitted 
that the principle of res judicata applies also as 
between two stages in the same litigation and any 
question having been decided at an earlier stage in 
one way or the other cannot be allowed to be 
re-agitated by the parties at a subsequent stage of 
the same proceedings. Once a matter is decided it 
is certainly final as regards that Court is con- 
cerned. Reliance in support of the above conten- 
tion is placed on Satyadhyan Ghosal and Others v. 
Snit.Deorajin Debi and another, (1960)3 S.C.R. 
590 and Y.B.Patil and others v. Y.L.Patil, (1977)1 
S.C.R. 320. 

13. It was further contended that the application 
in question is also maintainable under Sec.47 of 
the Code of Civil Procedure. It is submitted that a 
dispute between a decree holder and a person 
Claiming adverse to the decree holder which 
affects the judgment debtor falls within the pur- 
view of Sec.47 of the Code of Civil Procedure. It is 
contended that the consent decree dated 31.10.1961 
was modified and merged in. the order of this 
Hon’ble Court dated 13.12.1977. By the said order 
dated 13.12.1977 the time for execution of the 
consent decree was extended upto 1.1.1980. By 
another order dated 11.12.1978 this Hon’ble Court 
recorded satisfaction of the executable order dated 
13.12.1977 by discharging the undertakings given 
by the petitioners and respondent No.3. It has thus 
been contended that the applicant company being 
the true and absolute owner of the disputed prop- 
erty was entitled to the benefit of the modified 
decree dated 13.12.1977. In view of the satisfac- 


“tion recorded by this Hon’ble Court by order 


dated 11.12.1978, the applicant company was jus- 
tified in submitting the present application under 
Sec.47 of the Code of Civil Procedure for setting 
aside the order of satisfaction of the decree for 
eviction recorded by this Court. The respondent 
Nos.1 and 2 destroyed such right of the applicant 
company by entering into a transaction acting as 
proprietors and committed a fraud by seeking an 
order dated 11.12.1978. Hence, this Hon’ble Court 
alone can go into the question of such fraud. 
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14. It was also contended that the petitioners are 
also bound by the principle of acquiescence, waiver 
and estoppel in view of the fact that they did not 
file any review application against the order dated 
2.4.1990, instead participated in the proceedings 
before the High Court fora long period of 78 days. 
It was also submitted that no prejudice has been 
occasioned to the petitioners on account of the 
order dated 2.4.1990 as the finding on the question 
of title has been recorded by the High Court in 
favour of the petitioners and it is the applicant 
company who wants to assail the same and get the 
question of title to be decided finally by the Apex 
Court to shorten the litigation. 

15. On the other hand it was submitted by 
Mr.Chidambaram, learned senior counsel for the 
parties that the order dated 2.4.1990 being merely 
an interim order, the same can always be varied or 
modified by this Court at any later stage of the 
proceedings. The prayer in the application for 
impleadment filed by the applicant company has 
itself not been granted so far and by the order 
dated 2.4.1990 no question has been decided nor 
has any right been conferred thereby on the appli- 
cant company. This Hon’ble Court had passed the 
order dated 2.4.1990 under a clear misconception 
of both facts as well as law and as such the same can 
always be recalled at a subsequent stage in the 
proceedings. The application is not maintainable 
under any provision of law including Sec.47, C.P.C. 
The applicant company was neither a party to the 
suit in which the decree for eviction was passed 
nor has it come forward as a representative of any 
party to the suit much less the representative of 
the decreeholder. It has been contended that the 
respondent Nos.1 and 2 had filed an application 
under O.21, Rule 16 and O.21, Rule 22, C.P.C. for 
being substituted as decree holders and the exe- 
cuting court had allowed the applications in their 
favour and as such they alone were competent to 
execute the decree, 

16. It was also argued on behalf of the petitioners 
that judgments which have the force of a decree 
are to be distinguished from other interlocutory 
orders which area step towards the decision of the 
dispute between the parties by way of a decree or 
a final order. Thus it has been contended that the 
nature of the order dated 2.4.1990 was merely a 
step towards the decision of the application filed 
by the applicant company which itself is of an 
interlocutory nature. It was also argued that the 
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lease granted by respondent Nos.1 and 2 in favour 
of the petitioners w.e.f. 25.6.1978 was not the 
subject matter of the prayers in C.M.P.No.18403 
of 1978 nor the subject matter of the order made 
by this Hon’ble Court on 11.12.1978. The fresh 
lease granted in favour of the petitioners has never 
been the subject matter of any proceedings in any 
court of law, including this Hon’ble Court. Thus it 
is not open to the applicant company by moving 
the above interlocutory application No.1 of 1990 
to question in any manner the fresh lease granted 
w.e.f. 25.6.1978 or to allege that the said lease is 
fraudulent oris vitiated in any other manner. Even 
if for arguments sake the applicant company now 
wishes to challenge the aforesaid lease granted as 
far back as on 25.6.1978, the applicant company is 
_ bound to institute separate and substantive pro- 
ceedings challenging the said lease. 
17. It has also been argued om behalf of the peti- 
tioners that in R.A.D.718 of 1974 the applicant 
company being a defendant had filed a written 
statement in November, 1986 in which it had 
referred and questioned the grant of fresh lease 
dated 25.6.1978 by respondent Nos.1 and 2. Thus 
the stand now taken by the applicant company 
thatit came to knowabout the aforesaid lease only 
after its advocate took inspection of papers on 
20th January, 1990 is totally false and the appli- 
cant company having not come with clean hands 
and also after a long delay the application is liable 
to be dismissed on these grounds alone. 
18. We have given our thoughtful consideration to 
the arguments advanced on behalf of the parties 
and have carefully gone through the record as well 
as the written arguments. As already mentioned 
above the respondent Nos.1 and 2 were substi- 
tuted as decree holders by an order of the High 
Court dated 10.12.1973. The petitioners having 
purchased the business from Devidayal Rolling 
Mills, (the respondent No.3) had filed a declara- 
tory suit in January, 1974 in the Small Causes 
Courtat Bombay. In the said suit the interlocutory 
application restraining the respondent Nos.1 and 
2 from executing the decree for eviction was dis- 
missed. The revision filed by the petitioners was 
also dismissed by the High Court and against that 
order the petitioners had come before this Court 
by filing the above S.L.P.No.4925 of 1977. The 
said Special Leave Petition was also dismissed on 
13/12.1977 and the time was granted to vacate the 
property in dispute before 1st January, 1980. In 
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pursuance to the order dated 13.12.1977 some 
undertakings were given by the petitioners as well 
as respondent No.3 on 15.12.1977 and thereafter 
the petitioners and respondent No.3 handed over 
the possession of the property in dispute -to 
respondent Nos.1 and 2 on 25.6.1978 and on the 
same day a fresh agreement of lease was granted by 
respondent Nos.1 and 2 in favour of the petition- 
ers. We are thus totally at a loss to understand as 
to how any question of its title as sought to be 
raised by the applicant company against respon- 
dent Nos.1 and 2 or any question of fraud, ifany, in 
granting a fresh lease dated 25.6.1978 by, respon- 
dent Nos.1 and 2 could at all be brought up before 
this Court straightaway. These questions now sought 
to be raised by the applicant company: in the 
present application have nothing to do with the 
controversy raised in the main Special Leave Peti- 
tion itself which also came to be dismissed long 
back on 13.12.1977. In our view such controversy 
regarding the alleged applicant company’s title to 
the property or the question of alleged fraud in 
respect of creating a fresh tenancy dated 25.6.1978 
in respect of that property had no relevance even 
remotely with the question raised in the Special 
Leave Petition. Such questions of title or fraud 
could neither be gone into in a Special Leave 
Petition in exercise of its jurisdiction under Art.136 
or 142 of the Constitution nor could the same be 
raised under Sec.47 of the Code of Civil Procedure 
in the disposed of Special Leave Petition nor by 
way of any interlocutory application. The order 
dated 2.4:1990 appears to have been passed under 
a clear misconception that it will aid the final 
decision on the application. This Court while 
passing the order dated 2.4.1990 did not decide 
any controversy nor did it grant the application for 
impleadment filed by the applicant company. There 
was no proceeding pending at all before this Court 
in respect of the above Special Leave Petition in 
which the present application could have been 
filed after a lapse of 12 years and it was an apparent 
and obvious mistake on the part of this Court in 
entertaining such application. We cannot accept 
the submission made on behalf of the applicant 
company that the order dated 2.4.1990 is final and 
binding so as to compel us to decide the question 
of title. 

19. The Special Leave Petition itself was filed by 
the petitioners who were claiming as tenants in 
the property in dispute against the order of the 
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High Court affirming the order of the Small Causes 
Court refusing to grant interim injunction against 
the execution of the decree for eviction. Thus the 
controversy, if any, raised in the main Special 
Leave Petition itself had nothing to do with the 
question of any dispute of title between the 
respondent Nos.1 and 2, and the applicant 
company. 

20. It may be noted that according to the applicant 
company’s own case they had made an agreement 
of purchasing the 100% shares of the private 
limited company of respondent Nos.1 and 2 on 
31.7.1979 and thereafter Jugal Kishore Gupta on 
behalf of the applicant company took over the 
entire assets on 23.4.1980. Thus the applicant 
company cannot be said to have anything to do 
with the two orders passed by this Court on 
13.12.1977 and on 11.12.1978 nor could the appli- 
cant company be regarded as one in any way 
adversely affected by the agreement dated 25.6.1978 
of new tenancy as till then it had not taken any 
steps of purchasing the said shares. There was no 
scope or even any semblance of any controversy 
now sought to be raised by the applicant company 
which could have been raised or decided in the 
main Special Leave Petition itself. That apart a 
Bench of three Judges of this Court on 13.12.1977 
had dismissed the Special Leave Petition and so 
far as the order dated 11.12.1978 is concerned it 
neither decided any controversy nor changed its 
earlier order of dismissal of the Special Leave 
Petition. We are clearly of the view that this inter- 
locutory application filed by the applicant com- 
pany on 23.1.1990 in the dismissed Special Leave 
Petition as back as on 13.12.1977, was totally 
misconceived and there was no provision under 
which the same could have been entertained by 
this Court. 

21. It is no doubt true that on account of the order 
dated 2.4.1990 both the parties have been put toan 
enormous cost but this cannot be a justification 
for entertaining a controversy which did not arise 
even remotely in the main Special Leave Petition 
and which could only be decided by way of regular 
substantive proceedings in the lowest court of 
competent jurisdiction. This Court cannot enter- 
tain and decide the question of title in respect of 
an immovable property raised for the first time 
before this Court by way ofan interim application 
in a dismissed Special Leave petition. There is no 
question of any acquiescence, waiver or estoppel 
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against a party where the error is committed by the 
Court itself. This Court is under a bounden duty to 
correctits own mistake. So far as the case of Union 
Carbide Corporation v. Union of India (1991)4 
S.C.C. 584, is concerned the same has no relevance 
and can be of no assistance at all to the applicant 
company in the facts and circumstances of the 
present case. 

22. The principle laid down in Satyadhyan Ghosal 
and others v. Smt.Deorajin Debi and another, (1960)3 
S.C.R. 590 and Y.B.Patil and others v. Y.L.Patil, 
(1977)1 S.C_R. 320, is to the effect that the prin- 
ciple of res judicata can be invoked not only in 
separate subsequent proceedings,but they can also 
get attracted in subsequent stage of the same 
proceedings. There cannot be any difference of 


opinion in the said view. However, this question’ 


would depend on the facts and circumstances of 
each case and the nature of the order passed-at an 
earlier stage of the proceedings. In Arjun Singh v. 
Mohindra Kumar and others, (1964)5 S.C.R. 947, it 
was observed as under: 
“Where the principles of res judicata is 
invoked in the case of the different stages of 
proceedings in the same suit the nature of the 
proceedings, the scope of the enquiry which 
the adjectival law provides for the decision 
being reached as well as the specific provision 
made on matters touching such decisions are 
some of the factors to be considered before the 
principle is held to be applicable”. 
23. So far as the question of rendering justice in a 
civil litigation is concerned, it can only be known 
after the final culmination of such litigation and 
the party succeeding can be adequately compen- 
sated by way of costs. It has been rightly said that 
“cost is a panacea in law,which heals every sore in 
litigation”. In the present system of adversorial 
civil litigation between the parties it may turn out 
to be costly as well as time consuming, if either of 
the parties decide to bring all or any controversy 
for decision upto the Apex Court. In our consid- 
ered view the question of title to an immovable 
property or fraud in any transaction relating to it 
cannot be entertained by this Court in an inter- 
locutory application filed by a third party in a 
Special Leave Petition dismissed as long ago as 12 
years discarding all procedural requirements. We 
are thus clearly of the view that the order dated 
2.4.1990 did not decide any issue finally nor can it 
be considered as binding or operative as res 
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judicata or otherwise. 

24. It is true that the High Court has recorded a 
finding in favour of the petitioners and against the 
applicant company and as such the applicant 
company is prejudiced if the said finding remains 
in tact. However, in view of the fact that we are 
upholding the preliminary objection, it is neces- 
sary in the interest of justice to declare the entire 
proceedings in the High Court including the find- 
ings recorded on the question of titleasnon estand 
not binding on any of the parties concerned. We 
order accordingly. Although we have refrained 
from making any observations on the merits of the 
issues raised in the I.A. regarding the questions of 
alleged title and alleged fraud we makeitclear that 
this Judgment or any observations made therein 
will not in any manner prejudice the rights of any 
of the parties with regard to the title of the prop- 
erty in dispute or any question of fraud sought to 
be raised by the applicant company in an appro- 
priate forum. 

25. Subject to the above, we dismiss the Interlocu- 
tory Application No.1 of 1990 with no order as to 
costs. 


B.S. 


Application dismissed. 


IN THE SUPREME COURT OF INDIA. 
Present: S.Rainavel Pandian and S.C._Agrawal, JJ. 


C.A.Nos. 1599-1690 of 1993 (arising out of S.L.P.(C) 
Nos.10067-68 of 1990 7th April, 1993. 


Tamil Nadu Government Statistics Ministerial 


Staff Association Appellant 
v. 
The Commissioner of Statistics and Others 

... Respondents. 


Tamil Nadu General Subordinate Service Rules - 
Rules 2 (a) and 4 - Relating to appointments to the 
post of Statistical Inspector in the Department of 
Statistics of the Government-Amendments intro- 
duced by G.O.Ms.No.869 dated 11.9.1985 - Permit- 
ting ministerial non-technical staff appointed prior 
to 15.11.1968 to be appointed to the post of Assis- 
tant statistical Investigator and Statistical Inspector 
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- State Government if could postpone implementa- 
tion of the Rules as amended by the G.O. - Till all 
Assistant Statistical Investigators who had been 
regularly appointed by direct recruitment prior 
to 11.9.1985 had been promoted as Statistical 
Inspectors. 

Held: It is no doubt true that the amendments 
which were introduced in the Rules by 
G.O.Ms.No.869, dated 11.9.1985 are prospective 
in nature. Which means that they were operative 
with effect from the date of the said notification 
i.e., 11.9.1985 and would govern all appointments 
on the post of Statistical Inspectors against a 
vacancy arising after 11.9.1985. This would mean 
that with effect from 11.9.1985, a vacancy arising 
on the post of Statistical Inspector in the Depart- 
ment of Statistics has to be filled in accordance 
with the Rules as amended by G.O.Ms.No.869, 
dated 11.9.1955 and Assistants and other ministe- 
rial non-technical staff who entered service in the 
Department of Statistics after 15.11.1968 and who 
satisfy the requirement of the Rules with regard to 
cligibility and qualifications are required to be 
considered for recruitment by transfer on the post 
of Statistical Inspector against the vacancies avail- 
able for them in accordance with the ratio pre- 
scribed for recruitment by transfer from Assis- 
tants under Rule2. In this context, it may bestated 
that the ratio of 8:2 for promotion from the Cadre 
of Assistant Statistical Investigators and recruit- 
ment by transfer of Assistants had been intro- 
duced by G.O.Ms.No.655, dated 1.7.1977 and was 
not introduced by G.O.Ms.No.869, dated 11.9.1985. 
The State Government was not justified in pro- 
ceeding on the basis that since G.O.Ms.No.869, 
dated 11.9.1985 in prospective the nature, Assis- 
tant Statistical Investigators appointed prior to 
11.9.1985 and whose services had been regularised 
should first be considered for promotion to the, 
post of Statistical Inspectors and only thereafter 
the ratio of 8:2 between Assistant Statistical In- 
vestigators and Assistants on the Ministerial side 
could be applied. It must, therefore, be held thatit 
was not permissible for the State Government to 
postpone the implementation of the Rules as 
amended by the G.O.Ms.No.869, dated 11.9.1985 
in the matter of recruitment by transfer on the 
post of Statistical Inspector or Assistants who 
entered service in the Department of Statistics 
after 15.11.1968 till all the Assistant Statistical 
Investigators who had been regularly appointed 
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by direct recruitment prior to 11.9.1985 had been 
promoted as Statistical Inspectors. /Para. 13] 
The Judgment of the Court was delivered by 
Agrawal, J.: Having heard learned counsel for the 
parties, we grant special leave to appeal against 
order, dated 17 April, 1990, passed by the Tamil 
Nadu Administrative Tribunal (hereinafter re- 
ferred to as the Tribunal) in T.A.No.1509 of 1989 
and O.A.No.239 of 1989 and proceed to dispose of 
the appeals. ; 
2. These appeals relate to appointment on the 
post of Statistical Inspector in the Department of 
Statistics of the Government of Tamil Nadu. The 
said appointment is governed by the statutory 
rules contained in Sec.13 of Tamil Nadu Gencral 
Subordinate Service Special Rules (hereinafter 
referred to as the Rules). As a result of reorgani- 
sation of the Department of Statistics vide 
G.O.Ms.No.3364, dated 15 November, 1968, the 
Non-Gazetted staff in the said department were 
categorised as technical staffand ministerial non- 
technical staff. Among the technical staff were 
included Assistant Statistical Investigators, Sta- 
tistical Inspectors and Research Assistants. The 
ministerial non-technical staff consisted of super- 
visors, clerk, assistants and Superintendents. 
Supervisors and clerks in the department were 
eligible for appointment by transfer, on the post of 
Assistant Statistical Investigator provided they 
possessed a degree in Mathematics, Statistics or 
Economics. Clerks and supervisors who did not 
possess a degree in the said subjects were only 
eligible for promotion to the post ofassistant and 
assistants were eligible for promotion to the post 
ofSuperintendent. They could also be transferred 
to administrative posts in other departments. The 
ministerial non-technical staff of the Department 
of Statistics represented to the State Government 
that promotional opportunities may be provided 
for them in view of their long service in the depart- 
ment and after considering the representations, 
the State Government vide G.O.Ms.No.2351, dated 
20 August, 1971, decided to permit non-graduate 
assistants who had been appointed in the Depart- 
ment of Statistics prior to 15 November, 1968, to 
be appointed on the post of Statistical Inspector 
and non-graduate junior assistants and supervi- 
sors who had been appointed prior to 15 Novem- 
ber, 1968 to be appointed to the post of Assistant 
Statistical Inspector. In pursuance of the said 
decision, G.O.Ms.No.123, dated 19 October, 1973 
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and G.O.Ms.No.655, dated 1 July, 1977, were is- 
sued whercby necessary amendments were intro- 
duced in the rules. 2 
3. Since the aforesaid relaxation was confined to 
ministerial non-technical staff who had joined the 
department prior to 15 November, 1968 and was 
not available to those who joined thereafter, rep- 
resentations were made by the ministerial non- 
technical staff who joined the departmental after 
15 November, 1968 that, there was frustration on 
account of lack of adequate opportunities for 
their promotion in the department. After examin- 
ing the possibility of improving their promotional 
opportunities, the Government decided that con- 
cessions similar to those extended to ministerial 
non-technical staff who were appointed prior to 
15 November, 1968 may be extended to those who 
joined the department after that date and with 
that end in view, G.O.Ms.Nos.869 and 870, dated 
11 September, 1985, were issued, G.O.Ms.No.870 
incorporates the said decision of the State Gov- 
ernment and G.O.Ms.No.869 gives effect to the 
said decision by introducing amendments in the 
relevant rules. 

4. The appellant herein is an association of the 
ministerial staff employed in the Department of 
Statistics and is representing the assistants who 
joined the department after 15 November, 1968. 
The appellant moved a W.P.No.(6222 of 1987) in 
the High Court of Madras for the issue of writ of 
mandamus or other appropriate writ directing 
respondents 1 and 2 herein to implement G.O.Ms. 
No.869, dated 11 September, 1985. It appears that 
respondent 3, M.Gnanasuriyan, who had been 
appointed on the post of Assistant Statistical 
Investigator in the year 1984 by direct récruit- 
ment, also filed a W.P.No.(4075 of 1989) in the 
Madras High Court praying for the issue of writ of 
declaration or any other appropriate writ, order 
or direction declaring G.O.Ms.No.869, dated 11 
September, 1985, as unconstitutional, null and 
void. After the constitution of the Tribunal, both 
these writ petitions stood transferred to the Tri- 
bunal and were numbered as T.A.Nos.1509 of 
1989 and 1595 and 1989 respectively. While these 
cases were pending before the Tribunal, the State 
Government passed orders, dated 26 January, 1989, 
whereby 79 directly recruited Assistant Statistical. 
Investigators were promoted as Statistical Inspec- 
tors. Feeling aggrieved by the said orders, the 
appellant filed an original application (O.A.No.239 
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of 1989) before the Tribunal and prayed that 


the said orders, dated 26 January, 1989, may be j 


quashed. - 

5. All the aforementioned three matters were 
heard together and disposed of by the Tribunal by 
a common order, dated 17 April; 1990. T.A.No.1595 ` 
of 1989 arising out of W.P.No.4075 of 1989 filed by 
respondent 3 was dismissed as having become 
-infructuous for the reason that the said applicant 
had already been promoted as Statistical Inspec- 
tor and has also joined duty. As regards T.A.No.1509 ` 
of 1989 arising out of W.P.No.6222 of 1989 filed by 
the appellant, the Tribunal has held that the said ° 
case has also become infructuous since 
G.O.Ms.No.870, dated 11 November, 1985, had 
already been implemented by the Government. 


O.A.No.239 of 1989 filed by the appellant was' 


dismissed by the Tribunal on the ground that the 
orders issued on 26 January, 1989 promoting 79 
directly recruited Assistanit-Statistical Investiga- 
tors as Statistical Inspectors were perfectly valid 


and are passed as per the rules: The Tribunal was: 


of the view ‘that the G.O.Ms.No.870, dated 11 
November, 1985, is operative only from the dateof - 
its issue and that respondents 1 and 2 had'come to 
the cortect conclusion thatall the Assistait Statis- 
tical Investigators who had been appointed prior ` 
to 11 November, 1985, and whose Services were 
regularised should first be Considered for promo- 
‘tion’ to the post of Statistical Inspector and only ' 
thereafter the ratio of 8:2 between Assistant Sta- 
tistical Investigators and the Assistants on the 
ministerial side‘ should be applied. ‘Feeling ag- 
grieved by the said decision of the Tribunal dis- 
missing T.A.No.1509 of 1989 and O. A.No.239 of 
1989, the appellant has filed these appeals. 

6. Sri Srinivasan, the learned counsel for the: ap- 
pellant;has urged that the Tribunal was in error in 
dismissing T.A.No.1509 of 1989 filed by theappel- 
lant as infructuous on the ‘view’ that the 
G.O.Ms.No.870 of 1989, dated 11 September, 1985, 
had already been implemented’ by the Govern- 
ment. It has been urged that G.O.Ms.No.870, 


dated 11 Septerhber, 1985, as well as G.O.Ms.No.869, - 


dated 11 September, 1985, prescribed ratio of 8:2 


between Assistant Statistical Investigators and ` 


Assistants in the ministerial side for appointment `’ 


on the’ post of Statistical Inspector and in view of “ 


the said orders whereby’specific provisions have 
been made by amending the relevant rules, it was 


apply the said ratio while making appointments 


‘On the post of Statistical Inspectors against vacan- 


cies occurring after 11 September, 1985, and-since 
appointments on the post of Statistical Inspectors” 
against vacancies occurring after 11 September, 
1985, have not been made in accordance with 
quota prescribed for promotion and recruitment 


` by transfer it cannot besaid that respondents land ` 


2 have implemented G.O.Ms.Nos.869 and 870, 
dated 11 September, 1985. It has also been urged 
that the Tribunal was in error in holding that 
respondents 1 and 2 have rightly promoted 79 
directly recruited Assistant Statistical Investiga- 


` tors as Statistical Inspectors by orders, dated 26 


Ñ 


January, 1989,and thatall the Assistant Statistical 
Investigators who were appointed prior to 11 
November, 1985 and whose services were regular- 


- ised should first be considered for promotion to. 


the post of Statistical Inspector and only thereaf- 


‘ter the ratio of 8:2 between Assistant Statistical 


Inspectors and Assistants in the ministerial side 
should be applied. 

7. Sri P.R.Seetharaman, the learned counsel ap- 
pearing for respondents 1 and2and A.V.Rangam, 
the learned counsel appearing for respondents 3 
to 7 have supported the decision of the Tribunal 


“and have submitted that G.O.Ms.Nos.869 and 


` 870, dated 11 September, 1985, are only prospec- 


tive in operation and they cannot be so construed 
’ so'as to deprive the Assistant Statistical Investiga- 
tors who had been appointed prior to 11 Septem- 


‘ber, 1985, of their right to be promoted to the post ` 


of Statistical Inspector in accordance with the : 
provisions that existed in the rules at the time of 


' their appointment on the post of Assistant Statis- 


tical Investigators. The learned counsel have also 
placed reliance on the order, dated 10 February, 
1988, passed by the Division Bench of the Madras 
High Court in W.A.No.2146 of 1987. 

8. For a proper appreciation of the respective 
contentions urged by the learned counsel, it is 
necessary to refer to the relevant provisions in the 
rules. Prior to the issuance of G.O.Ms.No.869, 


` dated 11 September, 1985, the relevant provisions 


in the rules were as under: 
Rule 2: 

? “2 Appointment: (a) Appointment to the cate- 
gory specified in column (1) of the table below 
shall be made by the methods specified in 
column (2) thereof: 


obligatory on the part of respondents 1 and 2 to” we 
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Category 


Statistical Inspectors 
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THE TABLE 
Methods of appointment 


(1) By direct recruitment; or 

(2) By promotion from the category of Assistant Statis- 
tical Investigator; or 

(3) By recruitment by transfer from the category of 
assistant in the Department of Statistics; 

Provided that upto 31 December, 1975, the vacancies 
shall be filled up as follows: 

(i) Direct recruitment - 40 per cent 

(ii) Promotion - 50 per cent 

(iii) Recruitment by transfer - 10 per cent 

Provided further that on and from 1 January, 1976, 20 
per cent of the vacancies shall be filled up by direct 
recruitment and that the remaining 80 per cent of the 
vacancies shall be filled up by promotion and by recruit- 
ment by transfer in the ratio of 8:2. 

Provided also that in the case of promotion the Assis- 
tant Statistical Investigators appointed up to the year 
1970 (both the subject graduates and others) shall be 
promoted in the order ofcombined seniority as fixed by 
the Director of Statistics. Then the first ten Assistant 
Statistical Investigators (other than subject graduates) 
appointed (by promotion and by recruitment by trans- 
fer from the categories of supervisors and junior assis- 
tants) during the ycar 1971 shall be promoted. The 
remaining Assistant Statistical Investigators (other than 
subject graduates) of the same batch of 1971 shall be 
promoted along with subject graduate Assistant Statis- 
tical Investigators directly recruited during the year 
1972 in the ratio of 1:1. 

Provided also that no assistant who is junior in the 
category of junior assistant/typist shall be promoted as 
Statistical Inspector before his seniors appointed by 


_ transfer from the category of Junior Assistants as Assis- 


tant Statistical Investigators are promoted by virtue of 
the operation of the ratio, namely, 10 per cent or 8:2 as 
the case may be, intended for the method of appoint- 
ment by recruitment by transfer. 

Explanation: Item (3) above and the provisos thereto 
shall be operative only til-all the persons who entered 
service in the Department of Statistics prior to 15 
November, 1968 as junior assistant or typist or steno- 
typist and those who entered service in the Department 
of Statistics prior to the 17th June, 1969 as supervisors 
either retired from service or are appointed as Statisti- 
cal Inspectors and thereafter the provisions shall cease 
to exist. 


eee 
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Rule 4: 


4, Qualifications: No person shall be eligible for appointment to the category specified in column (1) 
by the methods specified in column (2) of the table below, unless he possess the qualifications 
specified in the corresponding entries in column (3) thereof. 


THE TABLE 
Category Method of appointment Qualifications 
Statistical Promotion or recruitment (1) Must possess a degree with Statistics, Mathematics or 


Economics as the main subject; and 
(2) Must have put in a service of not less than two years 
in the category of Assistant Statistical Investigator or 
assistant, as the case may be, 

Provided that the qualifications specified in item (1) 
aboveshall not be insisted upon in the case of Assistant 
Statistical Investigators and assistants who entered into 
service in the Department of Statistics prior to 15 
November, 1968and who possess the minimum general 
educational qualifications. Preference shall be given to 
candidates who possess experience in Statistical Inves- 
tigations.” . 


` 
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9. By G.O.Ms.No.869, dated 11 September, 1985, 

theexplanation in Rule 2 relating to appointment 

of Statistical Inspectors was substituted as fol- 

lows: 
Explanation: Item (3) above and the proviso 
thereto shall be operative to all the persons 
who entered service in the Department of 
Statistics as junior assistant, typist or steno- 
typist as the case may be. 

10. In Rule 4 relating to the qualifications for 

promotion or recruitment by transfer for Statisti- 

cal Inspectors, the following proviso was added; 
“Provided further that the qualifications speci- 
fied in items (1) and (2) above shall not be 
insisted upon in the case of assistants who 
entered service in the Department of Statistics 
after 15 November, 1968 and who have put in 
aservice fora period of not less than five years 
as assistant within a total service of ten years in 
the ministerial service and possess the mini- 
mum general educational qualification pre- 
scribed in Sch.I to Part II of the Tamil Nadu 
State and Subordinate Service Rules or a pass 
in S.S.L.C. Public Examination (11 year courses 
with eligibility for college course).” 

11. From the aforesaid provisions contained in 

rules, it would appear that prior to the issuance 


G.O.Ms.No.869, dated 11 September, 1985, ap- 
pointment to the post of Statistical Inspector could 
be made by three modes, i.e., 

(1) by direct recruitment, 

(2) promotion from Assistant Statistical In- 

vestigators; and 

(3) by recruitment by transfer from the cate- 

gory of Assistants in the Department of Statis- 

tics. 
Quotas were also prescribed for appointments 
from the three sources. In respect of appoint- 
ments prior to 1 January, 1976, the said quotas 
were 40 per cent for direct recruitment, 50 percent 
for promotion and 10 per cent for recruitment, by 
transfer. With effect from 1 January, 1976, the said 
quotas were revised and 20 per cent of the vacan- 
cies were required to be filled by direct recruit- 
ment and remaining 80 per cent of the vacancies 
had to be filled by promotion and by recruitment 
by transfer in the ratio of 8:2. In view of the 
explanation in column (2) of the table in rule 2(a) 
against the category “Statistical Inspectors” the 
provisions for appointment on the post of Statis- 
tical Inspectors by recruitment by transfer from 
the category of assistants in the Department of 
Statistics were to be operative only till all the 
persons who entered into service in the Depart 
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ment of Statistics prior to 15 November, 1968 as 
junior assistant, typist or Stcno-typist and those 
who entered’ into service in the Department of 


Statistics prior to 17 June, 1969 as supervisors ° 


cither retired from service or were appointed as 
Statistical Inspectors and thereafter the provi- 
sions relating to recruitment by transfer would 
cease to exist. Under Rule 4, qualifications were 
prescribed for promotion or recruitment by trans- 
feron the post of Statistical Inspector and in order 
to be cligible it was necessary thata personshould, 


(1) possesses a degree with Statistics, Mathe- ` 


- Matics‘or Economics as the main subject; and 


(2) must have-put in‘a service of not less than °’ 


two years in the category of Assistant Statisti- 
. cal Investigator or assistant, as the case may be. 
In view of the proviso in column (3) of the table in 
Tule 4 against the category “Statistical Inspector” 
the qualification specified in column (1) with regard- 
to'degree with Statistics, Mathematics or Eco- 
nomics as the main subject was not to be insisted 
in the case of Assistant Statistical Investigators: 
and assistants who entered into service in the 
Department of Statistics prior to 15 November, 
1968, and who possessed the minimum gencral 
educational qualification, but preference was to 
be given-to.candidates who possessed. experience 
in Statistical Investigations. In other words, prior 
to issuance of G.O.Ms.No.869, dated 11 Septem- 
ber, 1985, assistants on the ministerial non-tech- 
nical side who had entered into service in the 
Department of Statistics prior to 15 November, 
1968, were eligible for appointment on the post of 
Statistical Inspector by way of recruitment by trans- 
fer even though they did not possess a degree with 
Statistics, Mathematics or Economics as the main 
subject and a ratio of 8:2 was fixed in respect of 
80 percent of the vacancies which were required to 
be filled by promotion and by recruitment by. 
transfer. ee ‘aye f 
12. Asa resultof the amendments that were intro- 
duced in the rules by G.O.Ms.No.869; dated 11 
September, 1985, the quota prescribed for vacan- 
cies to be filled by recruitment by transfer from the 
category of Assistants in the Department of Sta-' 
tistics remained unaltered. By the substitution of 
the explanation in column (2) of the table in Rule 
2(a), the restriction that-recruitment. by transfer 
from the category of assistants would be operative 
Only till all the persons who entered into service in 
the Department of Statistics prior to 15 Novem~ 
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ber, 1968 as junior assistant, typist or steno-typist 
and those who entered service in Department of 
Statistics prior to 17 June, 1969, supervisors either 
retired from service or were appointed as Statisti- 
cal Inspectors, was removed and the said source of 
recruitment by transfer was made available for all 
the persons who entered into service in the De- 
partment of Statistics as junior assistant, typist or 
stcno-typist, as the case may be, irrespective of 
their date ofentryin such service. Furthermore, by 
insertion of the second proviso in column (3) 
against the category of “Statistical Inspectors” in 
the table below rule 4 relating to qualifications, 
the qualifications specified in items (1) and (2) of 
column (3) for promotion or recruitment by trans- 
fer, namely, a degree with the Statistics, Mathe- 
matics or Economics as the main subject and 
Service of not less than two years in the categoryof 
Assistant Statistical Investigator or assistant were 
dispensed with in the case of assistants who en- 
tered service in the Department of Statistics after 
15 November, 1968, and who had put in a service 
for a period of not less than five ycars as assistant 
withina total service of tenyears in the ministerial 
service and who possessed the minimum general 
educational qualifications prescribed in Sch.I to 
Part II of the Tamil Nadu State and Subordinate 
Service Rules ora pass in S.S.L.C. Public Exami- 
nation (11 year courses with eligibility for college 
course). : 

13. It is no doubt true that the amendments which 
were introduced in the rules by G.O.Ms.NG.869, 
dated 11 September, 1985;are prospective in nature 
which means that they were operative with effect 
from the date of the said notification, ie, 11 
September, 1985 and would govern all appoint- 
ments on the post of Statistical Inspector against- 
a vacancy arising after 14.September, 1985. This 
would mean that with effect from 11 Séptember, 
1985, a vacancy arising on the post of Statistical 
Inspector in the Department of Statistics has to be 
filled in accordance with the rulés as amended by 
G.O.Ms.No.869, dated 11 September, 1985, and 
assistants and other ministerial non-technical staff 
who entered service in the Department of Statis- 
tics after 15‘November, 1968, and ‘who Satisfy the 
requirements of the rules with regard to eligibility 
and qualifications are required to be considered 
for recruitment by: transfer on the post- of 
Statistical Inspector against‘the vacancies avail- 
able for them in accordance with the‘ratio prè- 


tor 
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scribed for recruitment by transfer from assistants 
under Rule 2. In this context, it may be statcd that 
the ratio of 8:2 for promotion from the cadre of 
Assistant Statistical Investigators and recruitment 
by transfer of assistants had been introduced by 
G.O.Ms.No.655, dated 1 July, 1977, and was not 
introduced by G.O.Ms.No.869, dated 11 Septem- 
ber, 1985, is prospective in nature, Assistant Sta- 
tistical Investigators who were appointed prior to 
11 September, 1985, and whose services had been 
regularised should first be considered for promo- 
tion to the post of Statistical Inspector and only 
thereafter the ratio of 8:2 between Assistant Sta- 
tistical Investigators and assistants on the ministe- 
rial side could be applicd. Jt must, therefore, be 
held that it was not permissible for the State 
Government to postpone the implementation of 
the rules, as amended by the G.O.Ms.No.869, 
dated 11 September, 1985, in the matter ofrecruit- 
ment of assistants who entered service in the 
Department of Statistics after 15 November, 1968, 
till all the Assistant Statistical Investigators who 
had been regularly appointed by direct recruit- 
ment prior to 11 September, 1985, had been pro- 
moted as Statistical Inspector. 
14. We may now refer to the order of the Division 
Bench of the High Court, dated 10 February, 1988 
in W.A.No.2146 of 1987 on which reliance has 
been placed by the learned counscl for the respon- 
dents. The W.A.No.2146 of 1987 had been filed 
against the order of a learned single Judge, dated 
14 Angust, 1987, in W.M.P.No.6046 of 1987, whereby 
the learned Single Judge had refused to pass any 
interim order in W.P.No.4075 of 1987 that was 
filed by respondent 3 in the Madras High Court 
wherein he had challenged the legality of 
G.O.Ms.Nos.869 and 870, dated 11-September, 
1985. The Division Bench of the High Court by its 
order, dated 10 February, 1988, disposed of the 
appeal with the following observations: 
“*.Itappears that the writ petition filed by the 
petitioncr-appellant was clearly intended to 
safeguard his rights which flow from the judg- 
ment of this Court. As long as the seniority of 
the direct recruits is not affected, they cannot 
have any grievance with regard to the imple- 
mentation of the impugned Government or- 
ders. We need not, therefore, stay the imple- 
mentation of the Government orders, but we 
make it clear that in any case, even assuming 
that the Government wants to implement the 


. impugned Government orders, it will not in 
any way affect the seniority of the direct 
recruits as determined by the earlier. judg- 
ment.” : 

15. The judgment referred to in these observa- 
tions is in W.A.No.360 of 1979 arising out of 
W.P.No.2368 of 1979 in the Madras High Court. It 
appears that the State Government had prepared 
a seniority list of Assistant-Statistical Investiga- 
tors who had been directly recruited as well as 
those who had been promoted as Assistant Statis- 
tical Investigators. W.P.No.2368 of 1979 was filed 
by the directly recruited Assistant Statistical In- 
vestigators who were aggricved by the said senior- 
ity list. The said writ petition was dismissed by the 
learned single Judge. On appeal, the Division 
Bench of the Madras High Court quashed thesaid 
seniority list. The seniority to which reference is. 
made in the order, dated 10 February, 1988, of the 
Division Bench of the High Court in W.A.No.2146 
of 1987 was the seniority of the direct recruits in 
the cadre of Assistant Statistical Investigators. 

16. As regards the order of the Division Bench of 
the High Court, dated 10 February, 1988, it may be 
mentioned that the said order was passed in pro- 
ceedings for an interim order during the pendency 
W.P.No.4075 of 1987, which on transfer to the 
Tribunal was numbered as T.A.No.1595 of 1989 
and which had been dismissed as infructuous by 
the Tribunal by its order, dated 17 April 1990. 
Moreover, the said order has no bearing whatso- 
ever on appointment of assistants directly on the 
post of Statistical Inspector. It is confined in its 
application to promotion to the post of Statistical 
Inspector from the Cadre of Assistant Statistical 
Investigator insofar as direct recruits and pro- 
motees in the said cadre of Assistant Statistical 
Investigator are concerned. We are unable to 
appreciate how the said order of the Division 
Bench of the High Court, dated 10 February, 1988 
in W.A.No.2146 of 1987 can be invoked in support 
of the decision that all the Assistant Statistical 
Investigators who had been directly recruited prior 
to t1 September, 1985, and whose Services were 
regularised should first be considered for pro- 
motion to the post of Statistical inspector and 
only thereaftcr the ratio of 8:2 between the Assis- 
tant Statistical Investigators and the assistants in 
the ministerial side should be applied. It must, 


` 


therefore, be concluded that respondents 1 and 2a 


were not justificd in not giving effect to quota pre- 


~ 
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scribed for appointment by recruitment by trans- 
fer on the post of Statistical Inspector from amongst 
assistants who had entered service in the Depart- 
ment of Statistics after 15 November, 1968, against 
vacancies occurring on the post of Statistical In- 
spector after the amendment of the rules by 
G.O.Ms.No.869, dated 11 September, 1985. 
17. It has not been disputed during the course of 
arguments that since 11 September, 1985 till date, 
174 persons have been promoted from the cadre 
of Assistant Statistical Investigators to the post of 
Statistical Inspector. As per the quota of 8:2 for 
promotion from the cadre of Assistant Statistical 
Investigator and recruitment by transfer from 
amongst assistants and other ministerial non-tech- 
nical staff prescribed in Rule 2 of the Rules, 35 
posts of Statistical Inspectors should have been 
made available for assistants who had become 
eligible for appointment on the post of Statistical 
Inspector by recruitment by transfer as a result of 
the amendments introduced in the rules by 
G.O.Ms.No.869, dated 11 September, 1985. The 
non-implementation of G.O.Ms.No.869, dated 11 
September, 1985 has, thus, resulted in assistants 
and other ministerial non-technical staff in the 
department being denied appointment on 35 posts 
of Statistical Inspectors. It would be in the fitness 
of things that the imbalance in the cadre resulting 
from such denial of appointment on the posts of 
Statistical Inspectors is removed at the earliest 
and it is ensured that it does not recur. For that 
purpose, it is necessary that appointment on the 
next 35 vacancies occurring on the post of Statis- 
tical Inspector should be made by recruitment by 
transfer from amongst assistants and other minis- 
terial non-technical staff in the Department of 
Statistics who entered service after 15 November, 
1968 and after the said 35 vacancies are filled in 
this manner, future vacancics on the post of Statis- 
tical Inspector should be filled up from the three 
sources of appointment in accordance with the 
quota as prescribed in Rule 2 of the Rules. 
18. In the result, the appeals are allowed, and the 
order, dated 17 April, 1990, passed by the Tribunal 
in T.A.No.1509 of 1989 and O.A.No.239 of 1989 is 
set aside to this extent that the next 35 vacancies 
on the post of Statistical Inspector shall be filled 
by recruitment by transfer from amongst assis- 
tants and other ministerial non-technical staff 
who entered service in the Department of Statis- 
«tics after 15 November, 1968 and after such ap- 
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pointments have been made, future vacancies on 
the post of Statistical Inspector should be filled up 
in accordance with the quota prescribed in Rule 2 
of the rules. There will be no order as to costs. 


B.S. 


Appeals allowed 


IN THE SUPREME COURT OF INDIA. 
Present: P.B.Sawant and N.P.Singh, JI. 


C.A.Nos.1461-72 of 1993, etc. 30th March, 1993. 


S. Vasudeva „Appellant 
v. 
StatcofKarnatakaandothers ... Respondents. 


(A) Urban Land (Ceiling and Regulation) Act 


(XXXIII of 1976), Secs.20 and 21 - Distinction 
between. 

The distinction between Secs.20 and 21 may be 
noticed. The power given under Sec.20 is to the 
State Government and not to the competent au- 
thority. The power given is to exempt the land and 
the exemption is to be granted to a person. The 
purpose of exemption is either public interest or 
relief from personal undue hardship. It does not 
appear to be obligatory on the State Government 
to prescribe any conditions while granting the 
exemption. However, if any conditions are speci- 
fied and if the State Government is later satisfied 
that there is non-compliance of any of the condi- 
tions, the State Government is given power to 
withdraw the exemption. As far as Sec.21 is con- 
cerned, the power conferred by it is not to exempt 
the land but to declare it not to be excess for the 
purpose of Chapter III. The power is given to the 
competent authority itself. It is to be exercised by 
it only under one circumstance. That circumstance 
is that the holder ofthe vacant land should declare 
before it within a specified time and in the pre- 
scribed form and manner, that he desires to utilise 
the land for the construction of the dwelling units 
of not more than the particular size mentioned 
therein for accommodating the weaker sectious 
and in accordance with any scheme approved by 
the specified authority. It is the competent 
authority which is required to make inquiry as it 
deemed fit into such a declaration, and if it is 
satisfied to declare that such land shall not be 


1) 


excess within the meaning of the said chapter. 
However, it appears that the competent authority 
is required to prescribe certain terms and condi- 
tions while declaring the land not to be an excess 
land including a condition with regard to the time 
limit within which such buildings are to be con- 
structed andon the breach ofany of the conditions 
the competent authority is also given power to 
declare the land to be an excess land. 

[Paras. 33 & 34] 
(B) Urban Land (Ceiling and Regulation) Act 
(XXXII of 1976) Sec.20(1)(b) - Vacant land in 
excess of ceiling limit - State Government, if can 
exempt for the purpose of transfer. 
Per Sawant, J.: The Central object of the Act as is 
evident both from the preamble as well as the 
statement of objects and reasons, is to acquire 
vacant land in excess of the ceiling area and to 
prevent speculation and profiteering in the same 
and also to distribute the land equitably to sub- 
serve the common good. It is therefore, per se 
against the said object to permit the sale of the 
excess vacant land for whatever reasons including 
the undue hardship of the land-holder. To con- 
strue the provisions of Sec.20(1)(b) soas to readin 
them the conferment of such power on the State 
Government for whatever -reasons, is to distort 
and defeat the whole purpose of the legislation. 
Further, neither the plain language of the clause 
nor its context and intendment merit such con- 
struction. Sec. 20 itselfis titled “power to exempt”: 
The power given to the State Government under 
the section is only to exempt certain excess vacant 
lands from the operation of the provisions of 
Secs.3 to 19 of Chapter III, none of which refers to 
the subject of transfer or restrictions on transfer. 
Those provisions relate to the calculation, decla- 
ration, acquisition and vesting of the excess vacant 
land. Itis Chapter IV which relates to the transfers 
of.vacant lands and the restrictions thereon. Fur- 
ther, from the scheme of the Act, it is evident that 
the transfers of the vacant land were to be regu- 
lated by the specific provisions made in it. They 
were not to be left to be governed by the unguided 
discretion of any authority including the State 
Government. The specific provisions for regulat- 
ing the-transfer have been incorporated in Secs.26 
to 28 of the Act. Those provisions permit transfer 
of only vacant lands within the ceiling limit but 
without buildings and of vacant lands in excess of 
the ceiling limit, but with builting thereon and 
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subject to the conditions laid down there. It 
cannot be suggested that in defiance of the said 
provisions, Sec.20(1)(b) vests power in the State 
Government to sanction sales of excess vacant 
lands with or without building thereon. Under 
Sec.20(1)(b) the State Government can only ex- 
emptsuch excess vacant land from being acquired 
by it. The Government cannot permit its transfer 
when the Act does not even by implication author- 
ise it to do so but permits the transfer subject only 
to the conditions prescribed by Sec.27. The legis- 
lature cannot be presumed to have prescribed 
different conditions for transfer of the same or 
similar lands. Secondly Sec.20 begins with the 
non-obstante clause “notwithstanding anything 
contained in any of the foregoing provisions of 
this Chapter” meaning thereby Chpater III of the 
Act. The foregoing provisions of Chapter III viz., 
Secs.3 to 19 do not contain any provision permit- 
ting or restricting the transfer of the vacant land in 
excess of the ceiling limit. The provisions relating 
to the transfer of the vacant land are contained in 
Secs.26 to 28 of Chapter IV. Sec.20 is subject to the 
provisions of sections which follow it including 
Secs.26 to 28. Hence no construction can be placed 
onclause (b) ofsub-sec.(1) thereof which will bein 
conflict with the provisions of Secs.26 to 28. Thirdly, 
the provisions of clauses (a) and (b) ofsub-sec.(1) 
of Sec.20 make it clear that what the legislature 
hasin mind is an exemption for the purposes of the 
use of the land and not for the purposes of selling 
it. Fourthly, the exemption which is granted under 
Sec.20(1)(b) has to be supported by reason to be 
recorded in writing. This requirement also con- _ 
templates an exemption which is related to and 
prompted by the use or better use of the land. Ifit 
is the financial hardship which was under contem- 
plation of the legislature, there was nothing easier 
than to make a reference to the same in clause (b) 
itself and to lay down guidelines for inquiry into 
such hardship. Fifthly, the provisions of sub-sec.(2) 
of Sec.20, directly negative either exemption on 
account of financial hardship or for the purpose of 
the transfer of the land, since that sub-section 
empowers the State Government to withdraw the 
exemption already granted if the State Govern- 
ment is satisfied that any of the conditions subject 
to which the exemption is granted either under 
clause (a) or clause (b) of sub-sec.(1) is not com- 
plied with. It is inconceivable that the legislature 
had in mind the cancellation of the transfee 
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including sale, which cannot be done when it has 
already taken place. Sixthly, as pointed out earlier, 
when the legislature wanted to provide for sale or 
transfer of the vacant land, it has done so specifi- 
cally in Chapter IV which exclusively deals with 
the Regulation of transfer and use of urban prop- 
erty. Seventhly, Sec.27 in Chapter IV is another 
provision which prohibits the transfer of any ur- 
ban or urbanisable land with a building whether 
constructed before or after the commencement of 
the Act or a portion only of such building for a 
period of ten years from the commencement of the 
Act or from the date on which the building is 
constructed whichever is later, except with the 
previous permission of the competent authority. 
Sub-sec.(5) thereof again gives the first option to 
the competent authority to purchase such land 
and at a price either as agreed upon between the 
competent authority and the landholder or where 
there is no such agreement at a price to be calcu- 
lated in accordance with the provisions of the 
Land Acquisition Act, 1894 or any other corre- 
sponding law for the time being in force. It is only 
if the option is not exercised within sixty days or 
the competent authority has not refused permis- 
sion to sell the land that the holder of the land can 
legally transfer the same to whomsoever he may 
like. These provisions of Sec.27 also militate against 
the conferment of the power on the State Govern- 
ment to permit exemption of land for the purpose 
Of its transfer for the same reasons as are based on 
the provisions of Sec.28. Eighthly, the provisions 
of Sec.28 require a special. procedure to be fol- 
lowed by the registering officer under the Regis- 
` tration Act, 1908 while registering documents 
under Sec.17(1)(a) to (e) of that Act when the 
transfer of the land is either under Sec.26 or 27. 
Sec.28 does not make any reference to the transfer 
permitted by the State Government under 
Sec.20(1)(b). In other words, the holder of the 
vacant land in excess of the ceiling limit has not to 
face the restriction on the registration of the 
document of transfer of his land provided under 
Sec.28 when such transfer is permitted by the State 
Government under Sec.20(1)(b) whereas the holder 
of similar land who does not approach the State 
Government has to suffer the same when he trans- 
fers the land held by him. The discrimination 
- between the transfers under the different provi- 
sion is irrational and has no nexus with the object 
Ought to be achieved by the classification. Lastly if 
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the power to exempt the land for sale is read in 
Sec.20(1)(b) with such conditions as the State 
Government may choose to place and ifeither the 
State Government chooses not to place any condi- 
tions or to place such conditions as are inconsis- 
tent with the provisions of Secs.29 and 30, itwould 
create two sets of lands one where no restrictions 
are applicable to the construction thereon or only 
such restrictions as the State Government may 
choose to impose, and the other where the restric- 
tions on constructions as provided by Secs.29 and 
30 would be applicable. It is therefore, more than 
clear that the provisions of Sec.20(1)(b) do not 
permit the State Government to exempt vacant 
land in excess of the ceiling limit for the purposes 
of transfer. [Paras. 53 to 62] 

Per N.P.Singh, J.: I agree with brother Sawant, J 
that it is not possible to hold that State Govern- 
ment can grant exemption under Sec.20(1)(b) of 
the Act, to the holder of the excess vacant land,so 
that he may transfer the same in the manner he 
desires. The object of the Act being imposition of - 
ceiling on vacant land in urban agglomerations 
and for acquisition of such land in excess of ceiling 
limit, with a view to prevent the concentration of 
urban land in the hands of a few persons, specula- 
tions and profiteering therein, will that object be 
not defeated if it is held that power under 
Sec.20(1) of the Act can be exercised by the State 
Government to exempt the excess vacant lands, 
from the application of Chapter II of the Act, so 
that the holder thereof can transfer such lands? 
When different provisions take into considera- 
tion the lands already transferred by the holder, (i) 
between the period 17th February, 1975 and the 
appointed day, (ii) as well as between the period 
commencing from the appointed day and ending 
with the commencement of the Act, it should not 
be easily inferred that the framers of the Act 
desired that after the commencement of the Act 
while exercising the power of exemption under 
Sec.20(1)(b) permission should be granted to 
holders of such excess lands to transfer such lands 
to third parties in order to meet their financial 
liabilities. If Sec.21.provides for granting exemp- 
tion in respect of excess land held by the holder 
only on a specific condition that the holder shall 
utilise the same for the construction of dwelling 
units for weaker section to serve a public cause, 
how the framers of the Act could have conceived 
the grant of exemption under Sec.20(1)(b) to the 
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holder of the excess land, only toserve his interest, 
by selling such excess lands. If it is held that the 
State Government can exempt the vacant land 
held by the land holder in excess of the ceiling 
limit, from the applicability of the provisions of 
Chapter III of the Act, in order that thesaid holder 
sells such land to liquidate his debts which amounts 
to an “undue hardship” then there will be an 
apparent conflict between the interest of the land 
holder and the public interest. In the interest of 
the land holder the maximum price fetched by sale 
of such land will be the solution of his hardship, 
whereas that will run counter to the subject of the 
Act to prevent “speculations and profiteering”. It 
is futile to urge that even in such transfers the 
dominant purpose of the legislation to prevent 
“the concentration of urban land in hands of few 
persons” is nonetheless served. The concentra- 
tion of urban land in hands of few persons has to 
be prevented with a view to bring about an equi- 
table distribution of land in urban agglomerations 
to subserve the common good. If the vacant lands 
which have vested in the State are also to be 
disposed of strictly keeping in view the spirit and 
object of the Act, how under Sec.20(1)(b) exemp- 
tion can be granted to holders of such lands to 
dispose of such lands in the manner they like, the 
persons they prefer, the price they dictate. for 
clearing their debts? [Paras. 63 to 67] 
Cases referred to: 

Maharao Sahib Shri Bhim Singhji v. Union of India, 
ALR. 1981 S.C.234: (1981)1 S.C.C. 166. |Paras. 
39, 54, 66, 68] 

Thakorbhai Dajibhai Desai v. State of Gujarat, 
ALR. 1980 Guj. 189. [Para. 55] 

The Judgment of the Court was delivered by 
Sawant, J.: Leave Granted. 

2. These appeals arise out of the same facts and 
judgments of the Karnataka High Court and are 
being disposed of by this common judgment. For 
the sake of the narration of events Civil Appeal 
Nos.1461-72/1993 arising out of S.L.P. (Civil) 
Nos.7230-41 of 1991 may be referred to. 

3. The 2nd respondent-M/s.Narayanaswamy and 
Sons is a partnership firm. While it was carrying on 
the business of manufacturing and selling of pol- 
ished granites, it acquired on 30.9.1953, 6 acres 
and 4 gunthas of land in S.Nos.6/1 and 6/2 of 
Dasarahalliin the heart of Jayanagar Extension of 
the city of Bangalore. Out of the said land, 1 acre 
and 2 gunthas had already been acquired by the ist 
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respondent-State Government under notification 
dated 1.4.1948. The acquisition proceedings had 
culminated inan award, granting compensationto - 
the land owner on 3.3.1955. In a small portion of 
the said fand, the 2nd respondent-firm (hereinaf- 
ter referred to as the ‘firm’), established a granite 
factory and the rest of the land was vacant when 
the Urban Land (Ceiling and Regulation) Act, 
1976 (the ‘Act’) was made applicable to the Ban- 
galore Agglomeration consisting of the area within 
the jurisdiction of the Bangalore City Municipal 
Corporation and the Trust Board, and the periph- 
eral area of 5 kms. 
4. On 9.6.1983, the firm preferred an application 
to the State Government for exemption of the 
vacant land from the provisions of Chapter III of 
the Act. By an order of 17.7.1985, the State Gov- 
ernment granted exemption under Sec.20 of the 
Act for industrial use of a granite factory. The 
exemption related to 16,194 sq.mts. of land and 
was granted on the following conditions: 
(i) The entire land utilisation shall be com- 
pleted within a period of two years from the 
date of the order. 
(ii) The exempted land shall be exclusively 
used for the purpose for which the exemption 
was granted and for the purposes related thereto. 
(iii) The land shall not be transferred by way of 
sale, mortgage, gift, lease or otherwise without 
prior permission of the Government and that 
such permission, when given, shall be subject 
to such conditions as the Government may 
deem fit to impose. 
5. The 3rd respondent-partnership firm M/ 
s.Reevajethu, Builders and Developers (the ‘build- 
ers’) was constituted on 6.1.1987 with Smt.Shobha 
Makhija major partner with 50% share and other 
18 percentage mainly, “to develop the immovable 
property to be acquired by the firm of an extent of 
5 acresand 24 gunthas situated at S.Nos.6/1 and 6/ 
2 of Dasarahalli of Bangalore City and to carry on 
the business as builders and developers of flats, 
shops, commercial complexes and other types of 
buildings, dealers in real estate and all other allied 
business and activities” and to “carry onany other 
business as may be mutually agreed upon byall the 
partners”. It is not in dispute that Smt.Shobha 
Makhija is the sister of the son-in-law of the 4th 
respondent who was then the Chief Minister of 
the State of Karnataka. 
6.On 9. 1.1987, the competent authority under the» 
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Act came to the conclusion that the excess vacant 
land out of the said S.Nos.6/1 and 6/2 after the 
grant of exemption by the Government Order 
dated 17.7.1985, was 3,444 sq.mts. The competent 
authority accordingly directed the publication ofa 
notification under Sec.10(1) of the Act for the 
acquisition of the said excess vacant land. 

7. On the same day, le., 9.1.1987, the firm made an 
application to the State Government for permis- 
sion to sell land to the extent of 5 acres and 24 
gunthas comprised in the said S.Nos.6/1 and 6/2 to 
the builders. The grounds made out in the applica- 
tion were that due to stiff competition, and na- 
tionalisation of black and pink granite by the 
southern States including Karnataka, the firm was 
running under losses; that its Woodlands Hotel at 
Madras wasalso not making profits since the hotel 
building had become very old and there were no 
funds for modemising it; that its theatres in Madras 
were also not yielding profits due to unhealthy 
competition by the video piracy and the advent of 
the television; that the partners of the firm indi- 
vidually and jointly were indebted to Andhra Bank, 
Bank of India, State Bank of Mysore and Dena 
Bank; that the said debts were of more than Rs.1 
crore, 65 lakhs; that suits had been filed in the 
High Court of Madras against the partners; that 
the business of the partners had been suffering 
huge losses specially due to continuing heavy inter- 
est burden; that the families of the seven partners 
of the firm had no other source of income and had 
been overdrawing from the firms for their mainte- 
nance, and that one of the partners was seriously 
ill in a hospital at Bangalore and he had to borrow 
money for taking medical treatment. 

8. On 6.3.1987, the State Government under 
Sec.20(1) of the Act permitted the firm to sell land 
to the extent of 16,194 sq.mts. to the builders 
Subject to certain conditions. 

9. On 24.3.1987, the firm filed another application 
before the State Government secking permission 
to transfer the remaining 3,444 sq.mts. of vacant 
land from S.Nos.6/1 and 6/2 to the builders on the 
ground of undue hardship since the firm had in- 
curred debts. On 18.4.1987 the State Government 
under Sec.20(1)(a) of the Act granted exemption 
for the said land from the purview of Chapter II of 
the Act and also permitted the firm to sell the said 
3,444 sq.mts. of vacant land from S.Nos.6/1 and 6/ 
2 subject to certain conditions. 

10, Bya sale deed 0f30.9.1987, i.e.,a day before the 
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extension of Chapter XXC of the Income-tax Act 
providing for pre-emptive purchase by the Cen- 
tral Government of immovable property in cer- 
tain cases on transfer, the firm entered into a deed 
of absolute sale for the sale of the property con- 
sisting of land to the extent of 5 acres and 24 
gunthas situated in the said S.Nos.6/1 and 6/2. 
11. On this undisputed factual matrix, writ peti- 
tions were filed by way of publicinterest litigation, 
under Arts.226 and 227 of the Constitution before 
the High Court for issue ofa writ of mandamus, (a) 
directing the respondent-Government to take action 
for forfeiture of the land for contravention of 
Sec.79 of the Karnataka Land Reforms Act; (b) 
for acquiring the land for the purpose of weaker 
sections under the provisions of the Act; (c) for 
quashing the orders dated 6.3.1987 and 18.4.1987 
granting exemption to the land in question from 
the purview of the Act under Sec.20(1)(a) & (b) of 
the Act and for declaring the sale deed dated 
30.9.1987 executed by the firm in favour of the 
builders as void and inoperative; (d) for directing 
the State Government to take action under Sec.6 
of the Karnataka Parks, Play-fields, and Open 
Space (Reservation and Regulation) Act, 1985 
and for other reliefs. 

12. The learned single Judge by his judgment and 
order dated 8.9.1989 allowed the writ petition, and 
among others, (i) quashed the Group Housing 
Policy of the State Government as embodied in 
the decision of the committee held on 22.10.1986 
and communicated under letter dated 24.11.1986 
insofar as it encouraged the Group Housing Scheme 
through individuals and partnership of individu- 
als by transferring vacantland to such persons; (ii) 
restrained the State Government from enforcing 
the said policy through individuals and partner- 
ship of individuals against the vacant land; (iii) 
declared as null and void and quashed the orders 
dated 6.3.1987 and 18.4.1987 granting exemption; 
(iv) declared the sale deed dated 30.9.1987 exe- 
cuted by the firm in favour of the builders as null 
and void so far as it related to the extent of land 
admeasuring 19,368 sq.mts. covered by the ex- 
emption orders of 6:3.1987 and 18.4.1987. The 
validity of the sale deed so far as it related to,the 
remaining land mentioned therein was, however, 
saved by the said declaration; (v) directed the 
State Government, the Special Deputy Commis- 
sioncr under the Act, the Bangalore Development 
Authority and the Municipal Corporation of 
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Bangalore to identify the extent of 1 acre, 2 gun- 
thas and 58 square yards which was acquired in 
1948 out of the said S.No.6/1 and to set them apart 
for the purpose of road and Boule-vard and use it 
only for the said, purpose; (vi) remitted the appli- 
cations dated 9.1.1987 and 24.3.1987 made by the 
firm to the State Government with the direction 
to consider them in accordance with law under 
Sec.20(1)(b) of the Act and to exempt them in the 
light of the extent of the debt owed by the firm to 
the creditors prior to the coming into force of the 
Act; (vii) directed that even ifafter examining the 
application in the aforesaid light the State Gov- 
ernment granted permission to the firm tosell the 
vacant land on the ground of hardship, the Gov- 
ernment should see that, in the vacant land, sites 
are formed of various dimensions not exceeding 
60’x 90’ keeping in view thesites already formed in 
the locality. The learned Judge further directed 
that eachsuch siteshould besold by publicauction 
by the competent authority with the condition 
that no person is entitled to purchase in public 
ayction more than one site, and to credit the sale 
proceeds in the office of the competent authority 


under the Act who would pay the amount to the | 


creditors of the firm. The learned Judge also fur- 
ther directed that onlysuch number ofsites should 
be sold which are necessary to discharge the debts 
and the remaining portion of the vacant land 
should be acquired under the Act. It may be noted 
here that the learned Judge held that the allega- 
tions of mala fides in granting exemptions by the 
orders of 6.3.1987 and 18.4.1987 against respon- 
dents 4 and 8, were not proved. 
13. Against the said decision of the learned Single 
Judge, appeals were preferred before the Division 
Bench of the High Court, among others, by writ 
petitioners as well as the firm and the builders. All 
the appeals were heard together and the learned 
Judges of the Division Bench gave separate but 
concurring judgments and set aside the findings as 
well as the directions given by the learned single 
Judge and dismissed the writ petitions. 
14. The precise questions which arise for our 
consideration in these appeals are: 
(i) Were the permissions granted by the State 
Government to sell land admeasuring 16,194 
sq.mts. and 3,444 sq.mts. by its orders of 6.3.1987 
and 18.4.1987 respectively valid under the Act? 
(ii) Were the said orders motivated by mala 
fides? and 


(iii) Is the sale deed executed by the firm in 
favour of the builders on 30.9.1987 void and 
inoperative? 
15. In order to appreciate the answer to the first 
and the third question, it is necessary to under- 
stand the scheme of the Act which came into force 
on 17.2.1976. As the preamble of the Act states, it 
has been placed on thestatute book (i) to provide 
for the imposition of a ceiling on vacant land in 
urban agglomerations; (ii) to provide for the ac- 
quisition of such vacant land in excess of the 
ceiling limit; and (iii) to regulate the construction 
of buildings on such land and for matters con- 
nected therewith with a view to (a) preventing the 
concentration of urban land in the hands of a few 
persons and speculation and profiteering therein 
and (b) bringing about an equitable distribution 
of land in urban agglomerations to subserve the 
common good. These objects which are otherwise 
clear from the preamble of the Act have been 
explained in the statement of objects and reasons 
accompanying the Bill which, among other things, 
states as follows: 
“There has been a demand for imposing a 
ceiling on urban property also, especially after 
the imposition of a ceiling on agricultural lands 
by the State Governments. With the growth of 
population and increasing urbanisation, a need 
for orderly dévelopment of urban areas has 
also been felt. It is, therefore, considered nec- 
essary to take measures for exercising social 
control over the scarce resource of urban land 
with a view to ensuring its equitable distribu- 
tion amongst the various sections of society 
and also avoiding speculative transactions 
relating to land in urban agglomerations. 
XXXXK XXXXX XXXKX 
The Bill is intended to achieve the following 
objectives: 
(i) to prevent concentration of urban property 
in the hands ofa few persons and speculation 
and profiteering therein; 
(ii) to bring about socialisation of urban land 
in urban agglomerations to subserve the com- 
mon good by ensuring its equitable distribu- 
tion; 
(iti) to discourage construction of luxury hous- 
ing Icading to conspicuous consumption of 
scare building materials and to ensure the 
equitable utilisation of such materials; and 
(iv) to secure orderly urbanisation. 
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The Bill mainly provides for the following: 
(i) imposition of a ceiling on both ownership 
and possession of vacant land in urban ag- 
glomerations, the ceiling being on a graded 
basis according to the classification of the urban 
agglomeration; 
(ii) acquisition of the excess vacant land by the 
State Government with powers to dispose of 
the vacant land to subserve the common good; 
(iii) payment of an amount for the acquisition 
of the excess vacant land, in cash and in bonds; 
(iv) granting exemptions in respect of certain 
specific categories of vacant land; 
(v) regulating the transfer of vacant land within 
the ceiling limit; 
(vi) regulating the transfer of urban or urban- 
isable land with any building (whether con- 
structed before or after the commencement of 
the proposed legislation), for a period of 10 
years from the commencement of the legisla- 
tion or the construction of the building which- 
ever is later; 
(vii) restricting the plinth area for the con- 
struction of future residential buildings; and 
(viii) other procedural and miscellaneous 
matters.” 
16. It is needless to emphasise that while inter- 
preting the various provisions of the Act the said 
objects will have to be kept in view, constantly. 
However, only those provisions of the Act which 
havea bearing on the controversy before us may be 
referred to. 
17. The “vacant land” has been defined in Sec.2(q) 
as follows: i 
“vacant land” means land, not being land mainly 
used for the purpose ofagriculture, inan urban 
agglomeration, but does not include- 
(i) land on which construction of a building is 
~ not permissible under the building regulations 
in force in the area in which such land is 
situated, 
(ii) in an area where there are building regula- 
tions, the land occupied by any building which 
has been constructed before or is being con- 
structed on, the appointed day with the ap- 
proval of the appropriate authority and the 
land appurtenant to such building; and 
(iii) in an area where there are no building 
regulations, the land occupied by any building 
which has been constructed before, or is being 


™ constructed on, the appointed day and the land 
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appurtenant to such building; 


18. The “land appurtenant”, in relation to any 
building, has been defined in Sec.2(g) as follows; 
“land appurtenant”, in relation to any build- 
ing, means- 
(i) in an area where there are building regula- 
tions, the minimum extent of land required 
under such regulations to be kept as open 
space for the enjoyment of such building, which 
in no case shall exceed five hundred square 
meters; or 
(ii) in an area where there are no building 
regulations, an extent of five hundred square 
meters contiguous to the land occupied by 
such building, 
and includes, in the case of any building oy 
structed before the appointed day with a dwell- 
ing unit therein, an additional extent not ex- 
ceeding five hundred square meters of land, if 
any, contiguous to the minimum extent re- 
ferred to insub-clause (i) or the extent referred 
to in sub-clause (ii), as the case may be”. 
19. Sec.3 states that except as provided in the Act, 
on and from the commencement of the Act, no 
person shall be entitled to hold any vacant land in 
excess of the ceiling limit. The “ceiling limit” is 
prescribed in Sec.4. The provisions of Sec.4, so far 
as they are relevant for our purpose, may be repro- 
duced verbatim: 
“4, Ceiling Limit: (1) Subject to the other pro- 
visions of this section, in the case of every 
person, the ceiling limit shall be,- 
(a) XXxxx 
(b) where such land is situated in an urban 
agglomeration falling within category B speci- 
fied in Schedule I, one thousand square me- 
ters; 


3. Notwithstanding anything contained in sub- 
sec.(1), where in respect of any vacant land any 
scheme for group housing has been sanctioned 
by any authority competent in this behalf 
immediately before the commencement of this 
Act, then, the person holding such vacant land 
at such commencement Shall be entitled to 
continue to hold such land for the purpose of 
group housing: 

Provided that no more than one dwelling unit 
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in the group housing shall be owned by one 
single person; 
Provided further, that the extentofvacant land 
which such person shall be entitled to hold 
shall, in no case, exceed- 
(a) the extent required under any building 
regulations governing such group housing; or 
(b) the extent calculated by multiplying the 
number ofdwelling units in the group housing 
and the appropriate ceiling limit referred to in 
sub-sec.(1), whichever is less.” 
20. Sec.5(3) prohibits transfer of the vacant land in 
excess Of the ceiling limit or any part thereof by 
way ofsale, mortgage, gift, lease or otherwise until 
the land-holder has furnished a statement under 
Sec.6 of the Act and a notification regarding the 
excess vacant land held by him, has been published 
under sub-sec.(1) of Sec.10. Any such transfer is 
deemed to be null and void. 
21. Sec.6(1) requires every person holding vacant 
land in excess of thecciling limit at the commencc- 
ment of the Act, to file a statement before the 
competent authority under the Act. Read with 
Scc.7, it is clear that the statement to be filed 
under Sec.6(1) has to include vacant land not only 
Situatein thesame State but also in other States to 
which the Act applies. In the present case, admit- 
tedly, the firm held land also in Madras in addition 
to the land in dispute in the city of Bangalore. It is 
not known whether the firm had vacant land in its 
possession in Madras in addition to the land in 
dispute and whether it had shown such land in its 
return. However, that is not the subject matter of 
dispute before us. 
22. Sec.8 provides for a draft statement to be 
prepared by the competent authority, as regards 
the vacant land held by the person concerned and 
calculated on the basis of the statement filed by 
him under Sec.6 after holding an inquiry into the 
matter. The draft statement is to be served on the 
person concerned with the notice requiring him to 
prefer his objections, if any. 
23. Sec.9 provides for the final statement with 
regard to the vacant land in excess of the ceiling 
limit to be prepared by the competent authority 
and to be served on the person concerned. 
24. After the service of the final statement under 
Sec.9, on the person concerned, the competent 
authority is required by Sec.10(1) to cause a noti- 
fication to be published in the Official Gazette 
giving the particulars of such vacant land and 
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Stating thercin, (i) that such land is to be acquired 
by the concerned State Government, and (ii) the 
Claims of all the persons interested in such vacant 
land be made by them giving particulars of the 
nature of their interest in the land. Under Sec. 10(2), 
the competent authority is required to determine 
the nature and extent ofsuch claims and pass such 
orders as it deems fit. Sec.10 (3) provides that at 
any time after the publication of the notification 
under Sec.10(1), the competent authority may by 
another notification published in the Official 
Gazette of the State concerned, declare that the 
excess vacant land referred to in the notification 
published under Sec.10(1) shall with effect from 
such dateas may bespccified in the declaration, be 
deemed to have been acquired by the State Gov- 
ernment. Upon the publication of such declara- 
tion, the vacant land is deemed to have been vested 
absolutely in the State Government free from all 
encumbrances with effect from the date so speci- 
fied. Sec.10(4) then prohibits transfer of the cx- 
cess vacant land and also the alteration of the use 
of such land between the date of notification 
published Sec.10(1) and that of the notification 
published under Sec.10(5) enables the competent 
authority to pass an order requiring the person in 
possession of the excess vacant land to surrender 
the same to the State Government. 
25. Sec.11 requires the State Government to pay 
compensation to the person or persons having 
interest in the vacant land acquired under Sec.10(@3), 
at the rates mentioned therein. 
26. Sec.19 exempts certain lands from the provi- 
sions of Chapter II of the Act which comprises 
Secs.3 to 24. 
27. Then come the provisions of Secs.20 t0 24 of 
Chapter III. We are directly concerned in the 
present appeals with the said sections along with 
the provisions of Chapter IV of the Act. 
28. Sec.20 permits the State Government to give 
exemption to any vacant land in excess of the 
ceiling limit, from the provisions of Chapter III, 
for two distinct purpose. It is necessary to repto- 
duce here the said section: 
20. Power to exempt:- (1) Notwithstanding 
anything contained in any of the foregoing 
provisions of this Chapter: 
(a) where any person holds vacant land 
in excess of the ceiling limit and the State 
Government is satisfied, cither on its own 
motion or otherwise, that, having regard to the 
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location of such land, the purpose for which 
such landis beingoris proposed to be used and 
such other relevant factors as the circumstances 
of the case may require, it is necessary or expe- 
dientin the public interest so to do, that Gov- 
ernment may, by order, exempt, subject to such 
conditions, if any as may be specified in the 
order, such vacant land from the provisions of 
this Chapter; 
(b) where any person holds vacant land in 
excess of the ceiling limit and the State Gov- 
ernment, cither on its own motion or other- 
wise, is satisfied that the application of the 
provisions of this Chapter would cause undue 
hardship to such person, that Government 
may by order, exempt subject to such condi- 
tions, if any, as may be specified in the order, 
such vacant land from the provisions of this 
Chapter: 
Provided that no order under this clause shall 
be made unless the reasons for doing so are 
recorded in writing. 
(2) If at any time the State Government is 
satisfied that any of the conditions subject to 
which any exemption under clause (a) or clause 
(b) of sub-sec.(1) is granted is not complicd 
with by any person, it shall be competent for 
the State Government to withdraw, by order, 
such exemption after giving a reasonable 
opportunity to such person for making a rep- 
resentation against the proposed withdrawal 
and thereupon the provisions of this Chapter 
shall apply accordingly. 
29. It would be apparent from clause (a) of sub- 
sec.(1) of the section that under it, the State 
Government is given power to exempt the excess 
vacant land from the operation of Chapter IJlonly 
if the State Government is satisfied that having 
regard to (i) the location of the land and (ii) the 
purpose for which it is being or is proposed to be 
used, it is necessary or expedient in the public 
interest to exempt it. The paramount considera- 
tion is the public interest. The exemption granted 
under this provision may be subject to certain 
conditions. But, itdoes not appear that it is obliga- 
tory to impose such conditions. Nor is it necessary 
to record reasons when exemption is granted under 
this clause. 
30. The powcr to exempt such tand under clause 
(b) of sub-sec.(1) can be exercised by the State 
Government, if it is satisficd that the application 
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of Chapter III would cause undue hardship to the 
land-holder. The exemption may be granted un- 
der this clausesubject to such conditions, ifany, as 
may be specified in the order. But, unlike under 
clause (a), there is no obligation to prescribe the 
conditions. The permission given under this clause, 
however, has to be supported by reasons to be 
recorded in writing. 

31. Sub-sec.(2) of the section enables the Govern- 
ment to withdraw the exemption granted either 
under clause (a) or (b), if it is satisfied that any of 
the conditions subject to which the exemption is 
given, is not complied with. Clauses (a) and (b) of 
sub-sec.(1) read with sub-sec.(2) make it clear that 
the exemption may either be conditional or abso- 
lute. Where it is conditional, it may be withdrawn, 
if any of the conditions are not complied with. The 
very fact, however, that the legislature has con- 
templated imposition of conditions on exemp- 
tions granted undcr both the clauses, shows that 
the purpose of the exemption under either of the 
clauses cannot be the transfer of the land. The 
exemption under clause (a) is obviously for the 
land being put to a particular use which use is also 
necessary or expedient in the publicinterest, while 
exemption under clause (b) is for relieving the 
person concerned from any undue hardship which 
may be caused to him personally, by the with- 
drawal of the excess land from his possession 
probably such as when the person may require the 
land for the expansion of the use to which he has 
already put it, such as his growing busincss or 
activitics or to accommodate his growing family. 
The clause unfortunatcly is completely silent on 
whatitintends to convey by the expression “undue 
hardship” 

32. Sec.21 also contemplates exemption of the 
excess vacant land from the operation of the said 
Chapter but for a purpose other than for the use of 
the holder of the land. The purpose contemplated 
there is the construction of dwelling units of the 
plinth area of not more than 80sq.mts. for accom- 
modation of the weaker sections of the society and 
in accordance with a scheme approved by such 
authority as the State Government may specify in 
that behalf. The person desiring exemption under 
this section has further to declare his intention for 
consjruction of such dwelling units for weaker 
sections within such time, insuch form andinsuch 
manncr as may be prescribed. Such declaration is 
to be made before the competent authority. The 
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competent authority, after receiving such declara- 
tion may, after making such inquiry as it deems fit, 
declare such land not to be excess land for the 
purpose of the said Chapter and permit such per- 
son to continue to hold such land for the aforesaid 
purpose subject to such terms and continue as may 
be prescribed. Where any such condition is contra- 
vened, the competent authority has been given 
power to declare the land to be excess land and on 
such declaration, the provisions of Chapter III of 
the Act are to apply. 

33. The distinction between Secs.20 and 21 may be 
noticed at this stage. In the first instance, the 
power given under Sec.20 is to the State Govern- 
ment and not to the competent authority. The 
power given is to exempt the land, and the excmp- 
tion is to be granted to a person. The purpose of 
exemption is either public interest or relief from 
personal undue hardship. It does not appear to be 
obligatory on the State Government to prescribe 
any conditions while granting the exemption. 
However, ifany conditions are specified and if the 
State Government is later satisfied that there is 
non-compliance of any of the conditions, the State 
Government is given power to withdraw the ex- 
emption. 

34. As far as Sec.21 is concerned, the power con- 
ferred by it is not to exempt the land but to declare 
it not to be excess for the purposes of Chapter III. 
The power is given to the competent authority 
itself. It is to be exercised by it only under one 
circumstance. That circumstance is that the holder 
of the vacant land should declare before it within 
a specified time and in the prescribed form and 
manner, that he desires to utilise the land for the 
construction of the dwelling units of not more 
than the particular size mentioned therein for 
accommodating the weaker sections and in accor- 
dance with any scheme approved by the specified 
authority. It is the competent authority which is 
required to make inquiry as it deems fit into such 
a declaration, and if it is satisfied, to declare that 
such land shall not be excess within the meaning of 
the said Chapter. However, it appears that the 
competent authority is required to prescribe cer- 
tain terms and conditions while declaring the land 
not to bean excess land, including a condition with 
regard to the time limit within which such build- 
ings are to be constructed, and on the breach of 
any of the conditions, the competent ‘authority 
is also given power to declare the land to be an 
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excess land. ns 

35. Sec.22 enables a person to hold the vacant land 
on which there stood a building which he demol- 
ished or destroyed or which was demolished or 
destroyed on account of natural causes. The holder 
of such land is -equired to file a statement in that 
behalf within the specified time and if the compe- 
tent authority is satisfied thatsuch land is required 
by the holder for the purpose of redevelopment in 
accordance with the master plan, the authority 
may, subject to such conditions and restrictions, 
permit the holder to retain such land for such 
purpose. However, if the competent authority is 
not so satisfied and does not therefore, give per- 
mission for redevelopment, the provisions of Secs.6 
to 14 of the Act become applicable even to such 
land. 

36. Sec.23 provides for the disposal by the State 
Government of the vacant land acquired under 
the Actor acquired under any other law. The State 
Government may allotsuch land to any person for 
any purpose relating to or in connection with any 
industry or for providing residential accommoda- 
tion, of such type as may be approved by the State 
Government, to the employees of any industry. 
The “industry” is defined for the purpose to mean 
any business, profession, trade, undertaking or 
manifacture, While making such allotment, the 
State Government may impose such conditions as 
may be specified in the order of allotment. A 
breach of any of the conditions imposed enables 
the State Government to cancel the allotment, 
and on such cancellation the land re-vests in the 
State Government free from all encumbrances. 
Sub-sec.(4) thereofalso enjoins the State Govern- 
ment to dispose of the vacant lands to subserve the 
common good onsuch terms and conditions as the 
State Government may deem fit to impose. Sub- 
sec.(5) thereof gives the State Government an 
overriding power and enables it to retain or re- 
serve any vacant land acquired under the Act for 
the benefit of the public, notwithstanding any- 
thing contained in Sub-secs.(1) to (4). 

37.Sec.24 enables the State Government to assign 
a part or whole of the acquired land to those 
persons who had leased out or mortgaged with 
possession, of the said land or had given such land 
under a hire-purchase agreement and as a conse- 
quence ofwhich they are left within no vacant land 
or are left with vacant land which is less in extent 
than the ceiling limit. 
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38. Chapter IV of the Act deals with the regulation 
of transfer and use of urban property. Scc.26 pro- 
hibits the sale of vacant land within the cciling 
limit except after giving notice in writing to the 

‘{competent authority, of the intended transfer. 
Where the notice isgiven, the competent author- 
ity shall have the first option to purchase the land 
on behalf of the State Government at a price 
calculate in accordance with the provisions of the 
Land Acquisition Act, 1894 or of any other corre- 
sponding law for the time being in force. The 
option has, however, to be exercised within a 
period of sixty days from the date of the receipt of 
the notice and if no such option is exercised, it will 
be presumed that the competent authority has no 
intention to purchase the land, and it shall then be 
lawful for such person to transfer the land to 
whomsoever, he may like. 


|39. Sec.27 prohibits transfer of any urban or ur- = 


,banishable land by way of sale, mortgage, gift, 
Icase for a period exceeding ten years, or other- 
wise, if such land is with a building, whether con- 
structed before or after the commencement of the 
Act. It also prohibits a similar transfer of the land 
with a portion only of such building. The restric- 
tion on the transfer of such land is for a period of 
ten years of the commencementof the Act or from 
the date on which the building is constructed 
whichever is later, except with the previous per- 
mission of the competent authority. The compe- 
tent authority is given power to grant or refuse 
permission to transfer, after holding an inquiry. If 
the permission is not refused within sixty days of 
the receipt of the application, the permission is 
deemed to have been granted. If the permission 
applied for is the transfer of such land by way of 
sale, the competent authority is given the first 
option to purchase such land with the building or 
a portion of the building, as the case may be, and 
if the option is not exercised within sixty days, the 
applicant is free to sell the land to any person he 
may like. For the purpose of calculating the price 
where the purchase is made by the authority, the 
provisions of the Land Acquisition Act, 1894 or of 
the corresponding law are made applicable. This 
Section has since been struck down by this Court 
in Maharao Sahib Shri Bhim Singhji, etc. etc. v. 
Union of India and.others, A.I.R. 1981 S.C. 234: 
(1981)1 S.C.C. 168,10ihé extent it operates on the 
vacant lands within the ceiling limit. In other 

ords, as the lawstands to-day, the section applies 
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only to transfer of the urban and urbanishable 
lands.in excess of the cciling limit and which have 
a building or a portion of building constructed 
thereon. 

40. Sec.29 prohibits construction of buildings with 
dwelling units with a plinth area exceeding par- 
ticular dimensions, depending upon the catego 
to which the urban agglomerations belong. 

41. Sec.30 gives power to the competent authority 
to stop or demolish construction which is bein 
madc or made in contravention of Sec.29. 
42.Scc.35 gives power to the State Government to 
issue orders and directions of a general character 
as it may consider neccessary in respect of any 
matter rclating to the powers and duties of th 
competent authority ias to give effect to such 
orders and directions. 

43.Sec.36 gives power to the Central Governmen 
to give such directions to any State as may appcar 
to it o be necessary for carrying into execution in 
the State concerned, any of the provisions of th 
Act or ofany rules made thereunder. The Centra 
Government may also under this section requir 
any State Government to furnish such returns 
Statistics, accounts and other information as ma 
be deemed necessary. 

44. The examination of the aforesaid relevant 
provisions of the Act shows a clear intention of the 
legislature and reveals a definite scheme. It has to 
be admitted that the provisions of the Act as are 
drafted have not succeeded in translating into 
words the clear intention of the Icgislature and to 
that extent the Act is an inelegant and confused 
piece of drafting. However, since the intention is 
clear, a harmonious reading of all the provisions 
consistent with that intention is necessary to inter- 
pret and understand each of the said provisions. 
The intention of the legislature is to acquire all 
vacant land in excess of the ceiling limit prescribed 
by the Act and the main purpose of the Act, as 
Stated earlier, is three-fold, viz., (i) to prevent 
concentration of the urban land in the hands ofa 
few persons and to prevent speculation and profi- 
teering therein, (ii) to distribute the urban land 
equitably, and (iii) to regulate the constructiono 
buildings on the urban lands. Consistent with 
these objectives, the Act provides for acquisition 
of all urban vacant land in excess of the ceiling 
limit and prohibits its transfer in any form abso- 
lutely. All that the Act permits in the case of such 
excess vacant land is either express exemption 
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from the operation of Sccs.3 to 19 of Chapter [lof 
the Act by the State Government under Sec.20 or 
non-declaration of such land as an excess vacant 
land by the competent authority under Sec.21 or 
the retention of such land with the land-holder to 
be permitted by the competent authority under 
Sec.22 of the Act. 

45. The effect of exemption of the land from the 
provisions of Secs.3 to 19 or of the non-declara- 
tion of the land as excess land or of the retention 
of the land with the land-holder under Secs.20, 21 
and 22 respectively, is not to permit the land- 
holder to deal with it as he likes including to 
transfer it. In fact, the exemption, the non-decla- 
ration and the retention permitted, is on certain 
conditions which are required to be prescribed by 
the State Government or the compctent authority 
as the case may be. If those conditions are not 
complicd with or are contravened, the State 
Government or the competent authority is given 
power to withdraw the exemption or to declare the 
land as excess. This power given to the State 
Government and the compctent authority itself 
negatives cither power to permit the transfer or 
the right to transfer. What is more, Chapter IV 
which alone makes provisions for transfer and use 
of urban property, makes provision for transfer of 
vacant land within the ceiling limit subject to 
certain conditions. It also makes provisions for 
the transfer of land in excess of the ceiling limit 
with a building thereon or with a portion of such 
building. It makes, however, no provision for trans- 
fer of land in excess of the ceiling limit without a 
building ora portion ofa building thereon. That is 
consistent with the objcct of the Act since the Act 
docs not contemplate transfer of the vacant land 
in excess of the cciling limit. It only provides for 
exemption of such land from being acquired and 
vested in the State Government or for non-decla- 
ration of it as an excess land or for the retention of 
the same with the holder and that too subject to 
certain conditions which may be prescribed, as 
statcd carlicr. : 

46. It is against the background of the aforesaid 
provisions of the Act that we have to consider 
whether the two permissions given by the State 
Government to the firm on 6.3.1987 and 18.4.1987 
to scll land admeasuring 16,194 sq.mts. and 3,444 
sq.mts. respectively under Sec.20(1), are legal. 
47. Taking, first, the order dated 6.3.1987, it docs 
not mention under which provision of Sec.20(1) 
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the exemption is granted, viz., whether under clause 
(a) or (b) thereof. It is, however, conceded before 
us on behalf of the respondents that the exemp- 
tion is not under clause (a), but is under clause (b). 
We have, therefore, to examine the said exemp- 
tion with reference to the provisions of clause (b). 
Sec.20(1)(b), as stated earlier, permits the State 
Government to exempt the vacant land from the 
provisions of Chapter III of the Act, if either on its 
own motion or otherwise, it is satisfied that the 
application of the said Chapter “would cause undue 
hardship to such person”. Theorder ofexemption 
may further besubject to such conditions, ifany, as 
may be specified in it. The reasons for passing the 
order have further to be recorded in writing. The 
preamble of the present order states that by the 
earlier order dated 17.7.1985, the firm was pranted 
exemption of the very same land for locating in- 
dustry on conditions contained in it. One of the 
conditions was that the declarant shall not trans- 
fer the land in question without prior permission 
of the Government. The order then proceeds to 
refer to a letter dated 20.1.1987 of the Special 
Deputy Commissioner, Bangalore, recommend- 
ing the grant of permission to sell the said land on 
certain conditions. The order states that the 
Government has considered the undue hardship 
of the applicants and agrees to grant permission to 
sell the said land. The order does not discuss the 
undue hardship of the applicants. It is possible 
that the Government for that purpose relied upon 
the report of the Special Deputy Commissioner. It 
appears from the record that the report of the 
Special Deputy Commissioncr is of 29.1.1987 and 
not of 20.1.1987. It is possible that there is a 
typographical crror either in the record or in the _ 
order. Be that as it may. The said report of the ` 
Special Deputy Commissioner refers to the appli- 
cation madc by the firm for grant of permission for 
the sale of the land “for their undue hardship”. 
The report then mentions the properties declared 
by the firm. All the properties, which are four in 
numbcrand onc of which is the land in dispute, are 
situate in Bangalore. Thcre is no mention of the 
propertics which admittedly the appellants had in 
Madras. What is necessary to note here is that it 1s 
also stated in the report that the land in dispute 
has a building of dwelling units and 6 non-dwelling 
units over a plinth are of 1,618.80 sq.mts. con- 
structed prior to the commencement of the Act. It 


also states that there is a factory on the lands» 
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running since 50 years which manufactures the 
polished stones exported to foreign countries. 
The report then refers to what the firm had stated 
in its application for permission to sell the land. 
The application had mentioned among other things, 
as follows: = 
“(a) due to lot of competition and nationalisa- 
tion of the black and pink granites by southern 
States including Karnataka, the firm had been 
. Suffering losses in the abovesaid business: 
(b) the partners of this firm are the partners of 
a firm known as “Woodlands” which has been 
carrying business in hoteliers and the said hotel 
is not making profits due to the fact that the 
buildings are very old and due to paucity of 
funds; ; 
(c) that firm has constructed twin-theatres on 
the front side of the hotel just to diversify the 
` business. 
(d) that they have incurred heavy loans from 
banks and private parties for the purpose of 
construction of theatres and the partners who 
are the partners of the applicant firm are re- 
sponsible to liquidate the loans; 
(e) the Madras firm has suffered heavy loss to 
a tune of Rs.22,23,016.26 as on 31.3.1986.” 
(The firm has under this head shown term loan 
of Rs.57.57 lakhs from the Andhra Bank and 
Rs.19.03 lakhs from the Bank of India and 
Rs.17.29 lakhs from the State Bank of Mysore. 
They have also mentioned Rs.51.80 lakhs from 
private parties but thcir names are not dis- 
closed. They have also mentioned other liabili- 
lies to the tune of Rs.3.87 lakhs but thcir 
details are not given.) 
(f) that the net capital and current accounts 
- show a debit balance of Rs.47.94 lakhs” 
(They also further state that if the loan from 
1.4.1986 to 31.12.1986 is taken into account, 
the debit balance of the partners would be 
about Rs.68 lakhs.) ; 
(g) that the bank-authoritics have filed suits in 
the High Court of Madras toattach their prop- 
erties both in Bangalore and Madras; 
(h) that a private party by the name of 
Sri.P.L.Narayanaswamy Reddiyar has also 
filed a suit in the Karnataka High Court to 
recover the loan duc to them from the Madras 
firm.” f 
48, The application had further stated that the 
adias firm is not able cven to pay the interest as 
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itis running at a huge loss. It had also been stated 
that it had become a mental torture to clear the 
liabilities and to face the court cases pending for 
attachment. It had then gone on tostate that there 
was no other way to dispose of the property in 
Bangalore, Łe., the disputed property to clear the 
above debts and that even the amount derived 
from the sale of the land in question would not be 
sufficient to liquidate the liabilities. 

49. The report further states that the firm had 
produced the statement of profit and loss account 
and balance sheet as on 31.3.1986 and copies of 
suits filed by the Bank of India in Madras and by 
the said Sri P.D.Narayanaswamy Reddiyar in the 
High Court of Karnataka. After only reciting the 
above facts but without mentioning even the price 
at which the land in dispute was proposed to be 
sold, the Special Deputy Commissioner has pro- 
ceeded to recommend the permission to sell the 
land to the builders under Sec.20 of the Act. The 
application for permission itself had not men- 
tioned the price. The recommendation is in re- 
spect of not only 16,194 sq.mts. but also in respect 
of 3,444 sq.mts. It may be mentioned here that the 


_ firm had not made any application for exemption 


of permission to sell the said 3,444 sq.mts. till at 
least 24th March, 1987. Yet, the Special Deputy 
Commissioner recommended in his report of 20/ 
29.1.1987 that the earlier exempted land of 16,194 
Sq.mts. may be permitted to be sold along with the 
said 3,444 sq.mts. He has of course recommended 
conditions to be imposed while granting the per- 
mission to sell, 

50. The State Government has also not independ- 
ently enquired into the genuineness of the debis, 
the value of all the asscts of the firm held by it in 
Bangalore, Madras or elsewhere, and whether the 
debts were as on the date of the commencement of 
the Act and whether any of the debts were in- 
curred subsequent to the said date, what was the 
price at which the land was proposed to be sold, 
whether the assets other than the land in question 
could not have been sold to meet the debts and if 
at all it was necessary to sell the land in question, 
whether the sale only of a part of the land would 
not have relieved the firm of its obligations. With- 
out such inquiry, the Government by its order in 
qucstion granted permission to sell 16,194 sq.mts. 
of land. Close on the heels, however, followed 
another order dated 18.4.1987 by which the bal- 
ance of 3,444 sq.mts. was permitted to be sold 
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relyir,g upon another report of the Special Deputy 
Comrhissionef. The record before us shows that 
the said report is of 27.3.1989. We may, however, 
presume a typographical error and construeit asa 
report of 27.3.1987. However, what is worth noth- 
ing is that the application for permission to sell 
the said 3,444 sq.mts. was filed by the firm alleg- 
edly on 24.3.1987. It seems that with commend- 
able alacrity, the Special Deputy Commissioner 
made his report on the said application, on 27.3.1987 
(if we are to read the year as 1987 instead of 1989 
as the document shows). What he has stated in his 
report may be summarised as undcr: 
“That the Government by its order dated 
6.3.1987 had already accorded permission tc 
sell excess vacant land admcasuring 16,194 
sq.mts. The remaining excess vacant land held 
by the firm is 3,444 sq.mts. Orders had been 
passed as required under Sec.8(4) ofthe Acton 
9.1.1987 confirming the said excess vacant land. 
In the meanwhile, the firm presented another 
application on 24.3.1987 to the Government 
requesting for grant of exemption under Sec.20 
with permission to sell the said excess land 
admeasuring 3,444 sq.mts. and another land 
admeasuring 5,648 sq.mts. which consisted of 
land with building as per Sec.4(1)(b) of the 
Act, to the builders. That the firm stated that 
they had got the liabilities to the private par- 
ties (who were for the first time named there). 
They are 13 in number. The liabilities were 
shown as having arisen between 20.1.1975 and 


7.12.1977 with a specific mention that the lia- . 


bilities were from a date prior to the coming 
into force of the Act. These liabilities to the 
private parties amounted to Rs.4,11,279.56. In 
addition to 13 private creditors, Dena Bank is 
the 14th and the last creditor shown there to 
whom Rs.65,420.44 were owed from 15.4.1969. 
The firm had produced certificates from the 
creditors and a certificate from the auditors in 
support of the said liabilities. The report ends 
bystating that “in the circumstances explained 
above, the requests of the firm to grant exemp- 
tion under Sec.20 with permission to sell the 
said balance vacant land of 3,444 sq.mts. to the 
builders may be considered.” 
51. It is known when the reference of the said 
application was made to the Special Deputy 
Commissioner for giving his report. All that is 
known is that on 18.4.1987, the Government 
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passed an order permitting the firm tosell the land 
admeasuring 3,444 sq.mts. on the conditions 
mentioned therein. This order also does not dis- 
cuss, like the earlier order of 6.3.1987, the various 
factors which necd to be considered while grant- 
ing permission to sell. It is, however, not necessary 
to discuss this aspect of the matter since we are 
allowing the appcals on the primary ground that 
the State Government had no power to grant 
permission to the firm to sell the land in question. 
If, however, it was necessary to go into the said 
question it must be stated that there is much force 
in the contention of the appellants that the State 
Government had not applied its mind to the rele- 
vant factors relating to thealleged indebtedness of 
the firm and hence the permission granted to the 
firm to sell the land was liable to be struck downon 
that ground also. 

52. The first question that arises is whether the 
provisions of Sec.20(1)(b) permit the State Gov- 
ernment to permit the sale of the excess vacant 
land to a third party. According to us, the answer 
has to be in the negative for reasons more than 
one. 

53. In the first instance, the central object of the 
Act, as is evident both from the preamble as well 
as the statement of objects and reasons, is tq 
acquire vacant land in excess of the ceiling area 
and to prevent speculation and profiteering in the 
same and also to distribute the land equitably to 
subserve the common good. It is, therefore, per se 
against the said object to permit the sale of the 
excess vacant land for whatever reasons, including 
the undue hardship of the land-holder. To con- 
strue the provisions of Sec.20(1)(b) soas to readin 
them the conferment of such power on the State 
Government for whatever reasons, is to distort 
and defeat the whole purpose of the legislation. 
Further, neither the plain language of the clause 
nor its context and intendment merit such con- 
struction. Sec.20 itselfis titled “power to exempt”. 
The power given to the State Governments under 
the Section is only to exempt certain excess vacant 
lands from the operation of the provisions ofi 
Secs.3 to 19 of Chapter III, none of which refers to 
the subject of transfer or restrictions on transfer. 
Those provisions relate to the calculation, decla- 
ration, acquisition and vesting of the excess vacant 
land. Itis Chapter IV which relates to the transfers 


of vacant lands and the restrictions thereon.|‘ 


Further, from the scheme of the Act, it is evidence 
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that the transfers of the vacant land were to be 
regulated by the specific provisions made in it. 
They were not to be left to be governed by the 
unguided discretion ofany authority including the 
State Government. The specific provisions for 
regulating the transfer have been incorporated in 
Sccs.26 to 28 of the Act. Those provisions permit 
transfer of only vacant lands within the ceiling 
limit but without buildings, and of vacant lands in 
excess of the ceiling limit but with buildings thercon 
and subject to the conditions laid down there. It 
cannot be suggested that in defiance of the said 
provisions, Sec.20(1)(b) vests power in the State 
Government to sanction sales of excess vacant 
lands with or without building thereon., Under 
Sec.20(1)(b), the State Government can only exempt 
such excess-vacant land from being acquircd by it. 
The Government cannot permit its transfer when 
the Act does not even by implication authorise it 
to doso but permits the transfer subject only to the 
conditions prescribed by Sec.27. The legislature 
cannot be presumed to have prescribed different 
conditions for transfer of the same or similar 
lands. ‘ 
54. Secondly, Sec.20 begins with the non obstante 
clause “notwithstanding: anything contained in 
any of the foregoing provisions of this Chapter”, 
meaning thereby Chapter III of the Act. The fore- 
going provisions of Chapter III viz., Secs.3 to 19, 
as stated earlier, do not contain any provision per- 
mitting or restricting the transfer of the vacant 
land in excess of the ceiling limit. The provisions 
relating to the transfer of the vacant land are 
contained in Secs.26 to 28 of Chapter IV. Sec.26 
lays down restrictions on the transfer of the vacant 
land even if it is within the ceiling limit, while 
Sec.27 places restriction on the transfer of any 
urban or urbanishable land with a building or 
portion of such building thereon for a period of 
ten years from the commencement of the Act or 
from the date on which the building is constructed, 
whichever is later, except with the previous per- 
mission of the competent authority. Sec.27 as 
couched is wide in its implication and hence this 
Court by its decision in Maharao Sahib Shri Bhim 
Singhji v. Union of India, A.ILR. 1981 S.C. 234: 
(1981)1 S.C.C. 166, restricted its operation to 
lands with buildings which are above the ceiling 
limit. However, the Court has upheld the validity 
of the rest of the Act including that of Sec.26. The 
Esl: is, the restriction on transfer even of vacant 
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land within the ceiling limit but without building 
is deemcd to be valid. Thus the transfer of the 
vacant land without building even ifitis within the 
cciling limit and of the vacant land in excess of the 
cciling limit with a building or a portion of the 
building are subject to thc restrictions placed by 
the Act. Sec.20, as pointed out earlier, is subject to 
the provisions of Sections which follow it includ- 
ing Secs.26 to 28. Hence no construction can be 
placed on clause (b) of Sub-sec.(1) thereof which 
will be in conflict with the provisions of Secs.26 to 


` 28 


55. Thirdly, the provisions of clauses (a) and (b) of 
sub-sec.(1) of Sec.20 make it clear that what the 
legislature has in mind is an exemption for the 
purposes of the use of the land and not for the 
purposes of selling it. Sub-sec.(1)(a) speaks o 
exemption of such land having regard to its loca- 
tion, the purposes for which the land is being or is 
proposed to be used and such other relevant fac- 
tors as the circumstances of the case may require. 
The said provisions further require that even after 
taking into consideration the said circumstances, 
the State Government has to examine, before 
giving exemption, whether it is necessary or expe- 
dient in the public interest to do so. The Govern- 
ment is also empowered under the said provisions 
to grant such exemption conditionally. Sub- 
sec.(1)(b) similarly, speaks of the undue hardship 
caused on account of the application of the provi- 
sions of Chapter III. Since as per the definition o 
“person” in Sec.2(i) the said provision is appli- 
cable not only to individuals, but also to a family, 
a firm, a company or an association or body o 
individuals whether incorporated or not, the hard- 
shipspoken of there is obviously one related to the 
user of the land. In fact, it is difficult to understand 
the precise purpose for which clause (b) has been 
enacted and the meaning of the expression “un- 
due hardship” there. Weare left only to speculate}. 
on the subject. The speculation itself may not be 
valid. The lands are held by companies, trusts and 
associations for industrial and commercial use, 
for the use of medical and educational institutes, 
sports, clubs, cultural activities, gardens, exhibi- 
tions etc. There is no special provisjon made in the 
Act to protect or take care of such users. The only 
provision under which a relief can be given to 
preserve and safeguard such user is Sec.20(1)(a). 
But that provision can be pressed into service 
only on the basis of the location of the land and 
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its present or prospective user and only if it passes 
the test of the land and its, present or prospective 
uscr and only ifit passes the test of publicinterest. 
However, all lands in excess of the ceiling limit 
may not strictly be necessary for such user, even if 
the user is in the public interest. Nevertheless, the 
withdrawal of a part of the land found to be in 
excess may cause an avoidable hardship to the 
land-holder which may be disproportionate to the 
benefit that is to accrue to the public on account of 
such withdrawal. The excess of land may be meagre 
or the severance of such excess land itself may 
result in unnecessary hardship. The hardship fur- 
ther has to be undue and not merely an ordinary 
hardship which is bound to be caused on account 
of the application of the Act to every holder of the 
excess vacant land. The undue hardship must be 
one which cannot be avoided except by granting a 
relief of exemption as contemplated by the said 
provision. The relief from financial hardship of 
from indebtedness to the land-holder ofsuch land 
is alicn both to the object and the scheme of the 
Act. Even the debates in the Parliament do not 
refer to financial hardship or to the power of the 
State Government to exempt the land to permitits 
transfer on that account. To hold that indebted- 
ness and financial hardship would entitle the land- 
holder to get exemption for sale of the excess 
vacant land in his possession is to place the hold- 
ers of land with debts in an advantagcous position 


as against those who were unwise enough to , 


manage thcir affairs with financial discipline. The 
classification of the owncrs of land for this pur- 
pose between debtors and non-debtors is itself 
irrational and’ has no plausible nexus with the 
object of the Act. Such a classification is, there- 
fore, discriminatory and violative of Art.14 of the 
Constitution. It is not, therefore, possible toagree 
with the view taken by the Gujarat High Court in 
Thakorbhai Dajibhai Desai v. State of Gujarat, 
ALR. 1980 Guj. 189, that the indebtedness of the 
land-holder on the date of the commencement of 
the Act can be a ground for exemption under 
Sec.20(1)(b). Much Icss can sucha ground vest the 


State Government with the power to permit the: 


sale of the land. As has been explained earlier, 
under the Act no transfer of vacant land in excess 
of the ceiling limit is permitted whether with or 
without condition, if it it not encumbered with a 
building ora portion ofa building. It can either be 
acquired by the State Government under Sec.10(3) 
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of the Act or exempted from being acquired or 
permitted to be retained under Secs.20, 21 and 22 
respectively. It can in no case be transferred. 
However, if it is so encumbered, the provisions of _ 
Sec.27 become applicable to the transfer of the 

landand no transfer ofsuch land can be effected in 

contravention of the provisions of the said sec- 

tion. There is nothing either in Sec.20 or 27 which 

cxempts the trahsfer of such land from the opera- 

tion of the provisions of Sec.27, assuming that 

Sec.20(1)(b) gives power to the State Govern- 

ment to permit the sale of such land. 

56. Fourthly, the exemption which is granted under 

Sec.20(1)(b) has to be supported by reasons to be 

recorded in writing. This requirement also con- 

templates an exemption which is related to and 

prompted by the use or better use of the land. If it 

is the financial hardship which was under the 

contemplation of the legislature, there was noth- 

ing casicr than to make a reference to the same in 

clause (b) itself and to lay down guidelines for the 

inquiry into such hardship. 

57. Fifthly, the provisions of sub-sec.(2) of Sec.20, 

directly negative either exemption on account of 
financial hardship or for the purpose of the 

transfer of the land, since thatsub-section empow- 

ers the State Government to withdraw the exemp- 

tion already granted if the State Government is 

satisfied that any of the conditions subject to 

which the exemption is granted either under clause 
(a) or clause (b) of sub-sec.(1) is not complied 

with. It is inconceivable that the legislature had in 

mind the cancellation of the transfer including 
sale, which cannot be done when it has already; 
taken place. 

58. Sixthly, as pointed out earlier, when the legis- 

lature wanted to provide forsale or transfer of the 

vacant land, it-has done so specifically in Chapter 

IV which exclusively deals with the “Regulation of 
transfer and use of urban property”. Secs.26,.27 

and 28 of the said Chapter together provide for 

sales of vacant land and for the registration ofsuch 

sales. Sec.26 restricts the sale of land even if it is 

within the cciling limit except after giving notice 

in writing of the intended transfer to the compe- 

tent authority. When such notice is given, the 

competent authority has the first option to pur- 

chase the land on behalf of the State Government 

and at a price calculated in accordance with the 
provisions of the Land Acquisition Act, 1894 or of 


- any other corresponding law for the time being inf 
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force. It is only when the competent authority 
does not exercise its option to purchase the land 
within sixty days from the date of receipt of the 
notice, that it is lawful for the holder of the land to 
transfer the same to whomsoever he may like. The 
provisions of Sec.26 further show that the price to 
be calculated for the purchase of the land when the 
competent authority exercises its option is on the 
basis that the notification under sub-sec.(1) of 
Sec.4 of the Land Acquisition Act or under the 
relevant provision ofany other corresponding law 
had been issued on the date on which the notice 
was given of the intended transfer by the holder of 
the land, to the competent authority. This provi- 
sion makes it abundantly clear that the exemption 
to be granted under Sec.20(1)(b) is not foi thesale 
of the excess vacant land. It is difficult to hold that 
the legislature which places restrictions on the 
transfer of the land within the ceiling limit would 
at thesame time givea carte blanche for the sale of 
the land in excess of the ceiling limit. For it would 
mean, firstly, that the State Government cannot 
have an option to purchase such land and sec- 
ondly, the sale can be made by the holder of the 
excess land at any price that he chooses. In the first 
instance, such a reading of Sec.20(1)(b) would 
militate against one of the objects of the Act, viz., 
to prevent speculation and profiteering in the sale 
and purchase of land. Secondly, it would be pat- 
ently discriminatory. Whereas the holder of va- 
cant land within the ceiling limit would have to 
suffer the restrictions placed by Scc.26, the holder 
of the vacant land in excess of the cciling limit has 
not to do so. He would in fact be in a better 
position. The provisions with regard to granting 
such exemption subject to certain conditions 
contained in Sec.20(1)(b) do not in any way miti- 
gate the discrimination. Firstly, when the State 
itself places specific restrictions under Scc.26 on 
the sale of land within the cciling limit, it is not 
possible to hold that the conditions on which the 
State Government is empowered to permit the 
Sale can be left to the discretion of the State 
Government. In fact, such discretion given to the 
State Government would itself be violative of 
Art.14 of the Constitution the same being un- 
guided and untrammeled. This also shows that the 
legislature has not given power to the State Gov- 
ernment under Sec.20(1)(b) to permit cxemption 
for sale of the land. Otherwise it would have 
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which the permission to sell can be given and such 
conditions could not be less onerous than those 
provided under Sec.26 of the Act. Secondly, if the 
power to permit sale of the land was intended to be 
given only for relieving the land-holder of his 
financial hardship, the section could very well 
have provided for sale ofsuch land under Sec.26 of 
the Act or made provision in Sec.20(1)(b) itself 
for the first option of the State Government to 
purchase it. It is not suggested that by not making 
such provision either in Sec.20(1)(b) or Sec.26, 
the legislature intended to permit the sale of such 
land at a price above the fair market price payable 
under the Land Acquisition Act, 1894 or the cor- 
responding law and thereby encourage specula- 
tion and profitecring, the very evils which the Act 
intended to curb. 

59. Seventhly, Sec.27 in Chapter IV is another 
provision which prohibits the transfer of any ur- 
ban or unbanisable land with a building whether 
constructed before or after the commencement of 
the Act or a portion only of such building, for a 
period of tenyears from thecommencementof the 
Act or from the date on which the building is 
constructed, whichever is later, except with the 
previous permission of the competent authority. 
Sub-sec.(5) thercof again gives the first option to 
the competent authority to purchase such land 
and at a price cither as agrecd upon betwecn the 
competent authority and the land-holder or where 
there is no such agreement at a price to be calcu- 
lated in accordance with the provisions of the 
Land Acquisition Act, 1894 or any other corre- 
sponding law for the time being in force. It is only 
if the option is not exercised within sixty days or 
the competent authority has not refused permis- 
sion to sel] the land that the holder of the land can 
legally transfer the same to whomsoever he may 
like. These provisions of Sec.27 also militate against 
the conferment of the power on the State Govern- 
ment to permit exemption of land for the purpose 
ofits transfer for the same reasons as are based on 
the provisions of Sec.26 discussed above. The 
provisions of Sec.27 refer to any urban or unban- 
isable land with a building. The vacant land in 
excess of the cciling limit may be with or without 
a building. In fact, the provisions of Sec.27 directly 
negative the conferment of such power, for the 
said provisions show, firstly, that the Icgislature 
did not want the sale of any urban or unbanisabic 


rovided in the section itself for theconditions on . land witha building whcther itis within or without 
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the ceiling limit except in accordance with the 
provisions of Scc.27. For Sec.27 speaks of transfer 
ofany urban or urbanisable land with a building or 
a portion only of such building, only with the 
permission of the competent authority and on the 
terms mentioned therein. This Court, as stated 
earlier; has invalidated the provisions of the said 
section to the extent they apply to the vacant land 
with a building when the land is within the ceiling 
limit. But it docs apply to land in excess of the 
ceiling limit and with a building ora portion of it 
thereon. It is not possible to hold that there are 
two provisions, viz. , Sec.20(1)(b) and Sec.27 oper- 
ating at the same time in the same area. For the 
land permitted to be transferred under Sec.20(1)(b) 
may also be a land with a building or a portion of 
a building thercon. In one case the restriction 
imposed by Scc.27 on the transfer would not apply 
and the State Government will be deemed to have 
been given power to permit the sale cven in contra- 
vention of the provisions of Sec.27. In another 
case, the holder of similar land will have to suffer 
the restrictions placed by Sec.27. There is nothing 
either in Sec.20(1)(b) or Sec.27 to exclude the 
operation of the section, as pointed out earlier. 
60. Eighthly, the provisions of Sec.28 require a 
special procedure to be followed by the registering 
officer under the Registration Act, 1908 while 
` | registering documents under Sec.17(1)(a) to (e) 
of that Act when the transfer of the land is either 
under Sec.26 or Sec.27. Sec.28 does not make any 
reference to the transfer permitted by the State 
Government under Scc.20(1)(b). In other words, 
the holder of the vacant land in excess of the 
ceiling limit has not to face the restriction on the 
registration of the document of transfer of his land 
provided under Sec.28 when such transfer is per- 
mitted by the State Government under Sec.20(1)(b), 
whereas the holder of similar land who does not 
approach the State Government has to suffer the 
same when he transfers the land held by him. The 
discrimination between the transfers under the 
different provisions is irrational and has no nexus 
with the object ought to be achieved by the classi- 
fication. 
61. Lastly, if the power to exempt the land for sale 
is read in Sec.20(1)(b) with such conditions as the 
State Government may choose to place and if 
cither the State Government chooses not to place 
any conditions or to place such conditions as are 
inconsistent with the provisions of Secs.29 and 30, 
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it would create two sets of lands-one where no 
restrictions are applicable to the construction 
thercon or only such restrictions as the State 


_ Government may choose to impose, and the other 


where the restrictions on constructions as pro- 
vided by Secs.29 and 30 would be applicable. 

62. It is, therefore, more than clear that the provi- 
sions of Sec.20(1)(b) ‘do not permit the State 
Government to exempt vacant land in excess of 
the ceiling limit for the purposes of transfer. 
N.P.Singh, J.: I agree with brother Sawant, J. that 
it is not possible to hold that State Government 
can grant exemption under Sec.20(1)(b) of the 
Act, to the holder of the exccss vacant land, so that 
he may transfer the samein the manncr he desires. 
The object of the Act being imposition of ceiling 
on vacant land in urban agglomerations and for 
acquisition of such land in excess of ceiling limit, 
with a view to prevent the concentration of urban 
land in the hands of a few persons, speculations 
and profitecring therein, will that object be not 
defeated if it is held that power under Sec.20(1) of 
the Act can be exercised by the State Government 
to exempt the excess vacant lands, from the appli- 
cation of Chapter III of the Act, so that the holder 
thereof can transfer such lands? Sub-sec.(1) of 
Sec.20is in two parts. The exemption under clause 
(a) of the said sub-section is to be granted in the 
public interest whereas under clause(b) the cx- 
emptionis to be granted taking into consideration 
the “undue hardship” of the holder of the land in 
excess of the ceiling limit. Both the expressions 
“public interest” and “undue hardship” are com- 
prehensive in nature. Butat the same time, it is not 
easy even for courts to say as to whether under 
different circumstances the exemption was in the 
“public interest” or was necessary in the interest 
of the holder of the land because of his “undue 
hardship” 

64. Under Indian conditions expression “undue 
hardship” is normally related to economic hard- 
ship. That is why from time to time many holders 
of lands in excess of the ceiling limit, while claim- 
ing exemption under clause (b) put forth their bad 
economic condition and indebtedness to claim 
exemption along with permission to sell such excess 
lands. In the modern set up many holders of such 
excess lands having undertaken commercial or 
industrial ventures with the help of the loans from 
the Banks and other financial institutions, put 
the plea of repayment of such loans as undu 
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hardship for claiming exemption under clause (b) 
of Sec.20(1) aforesaid. How the holders of excess 
lands having incurred losses or having failed to 
discharge their debts can claim exemption on the 
ground of “undue hardship” in such a situation? 
Sec.4 while fixing the ceiling limit, under Sub- 
sec.(3) takes note of the fact that “where in respect 
of any vacant land any scheme for group housing 
has been sanctioncd by an authority competent in 
this behalf immcdiately before the commence- 
ment of this Act, then, the person holding such 
vacant land at such commencement shall be en- 
titled to continuc to hold such land for the pur- 
pose of group housing”. But at the same time 
under Sub-sec.(4) of Sec.4 it has-been specified 
that “if onor after the 17th day of February, 1975, 
but before the appointed day, any person had 
made any transfer by way of sale, mortgage, gift, 
Icase or otherwise (other than a bona fide sale 
under a registered deed for valuable considera- 
tion) of any vacant land held by him and situated 
in such State to any other person, whether or not 
for consideration, then, for the purposes of calcu- 
lating the extent of vacant land held by such per- 
son the land so transferred shall be taken into 
account, without prejudice to the rights or inter- 
ests of the transferee in the land so transferred”. 
Similarly in Sec.5 it has been provided that “where 
any person who had held vacant land in excess of 
the ceiling limit at any time during the period 
commencing on the appointed day and ending 
with the commencement of this Act, has trans- 
ferred such land or part thereof by way of sale, 
mortgage, gift, lease or otherwise, the extent ofthe 
land so transferred shall also be taken into ac- 
count in calculating the extent of vacant land held 
by such persons”. When different provisions take 
into consideration the lands already transferred 
by the holder, (i) between the period 17th Febru- 
ary, 1975 and the appointed day; (ii) as well as 
between the period commencing from the ap- 
pointed day and ending with the commencement 
of the Act, it should not be easily inferred that the 
framers of the Act desired that after the com- 
mencement of the Act while exercising the power 
of exemption under Sec.20(1)(b) permission should 
be granted to holders of such excess lands to 
transfer such lands to third parties in order to 
meet their financial liabilities. 

65.Sec.21 is yet another provision in the Act under 
which excess vacant land is not to be treated as 
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excess. Under the said section exemption is to be 
granted in respect ofsuch excess vacant land, if the 
holder undertakes to utilise the same for the 
constructions of dwelling units for accommoda- 
tion of the weakcr sections of the society in accor- 
dance with theschemeapprovcd by the competent 
authority or the State Governmentsubject tosuch 
terms and conditions as may be prescribed. If 
Sec.21 provides for granting exemption in respect 
of excess land held by the holder only ona specific 
condition that the holder shall utilise the same for 
the construction of dwelling units for weaker sec- 
tion, toscrvea publiccause, how the framers of the 
Act could have conceived the grant of exemption 
under Sec.20(1)(b) to the holder of the excess 
land, only to serve his interest, by selling such 
excess lands. 
66. If it is held that the State Government can 
excmpt the vacant land held by the land holder in 
excess of the ceiling limit, from the applicability of 
the provisions of Chapter III of the Act, in order 
that the said holder sells such land to liquidate his 
debts which amounts to an “undue hardship”, 
then there will be an apparent conflict between 
the interest of the land holder and the public 
interest. In the interest of the land holder the 
maximum price fetched by sale of such land will be 
the solution of his hardship, whereas that will run 
counter to the object of the act to prevent “specu- 
lations and profiteering”. It is futile to urge that 
even insuch transfers the dominant purpose of the 
legislation to prevent “the concentration of urban 
land in hands of few persons” is none the less 
served. The concentration of urban land in hands 
of few person has to be prevented with a view to 
bring about “an equitable distribution of land in 
urban agglomerations to subserve the common 
good” Sec.23 prescribes the priorities for disposal 
or distribution of excess vacant lands after such 
lands vest in the State under the provisions of the 
Act. In the case of Maharao Sahib Shri Bhim 
Singhjt v. Union of India, A.I.R. 1981 S.C. 234: 
(1981)1 S.C.C. 166, it has been said: 
“The definition of the word ‘industry’ in clause 
(b) of the explanation to that section is-un- 
doubtedly unduly wide since it includes “any 
business, profession, trade, undertaking or 
manufacture”. If Sub-sec.(1) of Sec.23 were to 
stand alone, no doubt could have arisen that 
the Urban Land Ceiling Act is a facade of a 
social welfare legislation and tharits true, though 
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concealed, purpose is to benefit favoured pri- 
vate individuals or associations of individuals. 
But the prepondcrating provision governing 
the disposal of excess vacant land acquired 
under the Act is the one contained in Sub- 
sec.(4) of Sec.23 whereby all vacant lands deemed 
to have been acquired by the State Govern- 
ment under the Act shall be disposed of.... to 
subserve the common good. The provisions of 
Sub-sec.(4) are “subject to the provisions of 
Sub-secs.(1), (2) and (3)” but the provisions of 
Sub-sec.(1) are enabling and not compulsive 
and those of Sub-secs.(2) and (3) are inciden- 
tal to the provisions of Sub-sec.(1). The dis- 
posal of excess vacant lands must therefore be 
made strictly in accordance with the mandate 
of Sub-sec.(4) of Sec.23, subject to this, that in 
a given case such land may be allotted to any 
person, for any purpose relating to or in con- 
nection with, any ‘industry” or for the other 
purpose mentioned in Sub-sec.(1), provided 
that by such allotment, common good will be 
subscrved. The governing test of disposal of 
excess land being ‘social good’, any disposal in 
any particular case or cases which docs not 
Subserve that purpose will be liable to be struck 
down as being contrary to the scheme and 
intendment of the act.” 
67. If the vacant lands which have vestcd in the 
State arc also to be disposed of strictly keeping in 
view the spirit and object of the Act, how under 
Sec.20(1)(b) exemption can be granted to holders 
of such lands to dispose of such lands in the 
manner they like, the persons they prefer, the 
price they dictate, for clearing thcir debts? If it is 
conceded that indebtedness amounts to an unduc 
hardship, then it may cover the debts incurred 
even after the commencement of the Act. The 
ceiling limit has been fixed by Sec.3 with reference 
to the date of the commencement of the Act, but 
exception can be granted till such excess lands vest 
in the State Government under Sub-sec.(3) of 
Sec.10, after publication of the notification, in 
terms of the said sub-section. Although it was not 
possible even for the framers of the Act to exhaus- 
lively indicate as to what shall be deemed to be 
“undue hardship” within the meaning of 
Scc.20(1)(b), but it would have been better, if it 
had been illustratively indicated, Icaving the rest 
for the courts to decide. 
68. I have made no reference to Sec.26 or Sec.27 of 
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the Act, whole considering the question whether 
on the ground of “undue hardship” the holder of 
the excess vacant land can be granted exemption 
and then permission to sell such excess land, be- 
cause he is financially crippled or burdened with 
liabilities. In the case of Maharao Sahib Shri Bhim 
Singhji v. Union of India, A.I.R. 1981 S.C. 234: 
(1981)1S.C.C. 166, this Court held that Sec.27(1) 
inso far as itimposes restriction on transfer of any 
urban or unbanisable land with a building or ofa 
portion of such building which is within ceiling 
area, was invalid. The said Sub-sec.(1) of Sec.27 
was struck down being unconstitutional. Sec.26 of 
the Act also imposes certain restrictions on trans- 
fer of vacant land even within ceiling limit. It can 
be urged that Sec.26(1) suffers from the same vice 
which was pointed out in respect of Sub-sec.(1) of 
Sec.27 ofthe Act, in the aforesaid case of Maharao 
Sahib Shri Bhim Singhji v. Union of India, A.LR. 
1981 S.C. 234: (1981)1 S.C.C. 166, by this Court. 
but ncither in the aforesaid case nor in this case 
this Court was or is concerned with Sec.26 and as 
such, according to me, it is not necessary to express 
any opinion in respect of Sec.26 of the Act, while 
considering the issue involved in the present 
appeals. 
ORDER: | 
69. For the reasons given by us above, we are of the 
view that the provisions of Sec.20(1)(b) of the Act 
do not permit the State Government to give ex- 
emption to the vacant land in excess of the ceiling 
limit for the purpose of transferring the same. 
70. In view of our conclusion as above, it is not 
necessary 1o go into the further question, viz., if 
the State Government has such power, in which 
circumstances it can be exercised and whether 
financial hardship such as the indebtedness of the 
land-holdcr is sufficient to warrant such exemp- 
tion or not and with respect to which date such 
indebtedness is to be assessed and in what manner, 
and whcthcr in the present case, the said aspects of 
the indebtedness were investigated or properly 
investigated or not. For this very reason, we also 
do not propose to go into the other question 
regarding the mala fides on the part of the authori- 
tics while granting permission to the firm to sell 
the land to the builders in question. 
71. Since we have come to the conclusion that the 
State Government has no power to grant permis- 
sion to sell thc land under Sec.20(1)(b), the orders 
dated 6.3.1987 and 18.4.1987 granting exemptifn ~ 
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and permission to the firm for sale of the land are 
void ab initio having been passed without jurisdic- 
tion. Accordingly, the sale-deed dated 30.9.1987 
executed by the 2nd respondent-firm in favour of 
the 3rd respondent-builders is held invalid and 
inoperative, as the respondent-firm had no legal 
right to transfer the land in favour of the builders. 
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W: accordingly allow the appeals and set aside the 
impugned order of the High Court. The respon- 
dents-State of Karnataka, M/s.Narayanaswamy & 
Sons and M/s.Reevajethu, Builders & Developers 
will pay the costs to the appellants in one set. 


B.S. 


Appeals allowed. 
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